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JUDGVENT:
JUDGMENT

(Arising out of S.L.P (Crl) No. 4774 of 2003)

SANTOSH HEGDE, - J.

Heard | earned counsel for the parties.
Leave granted.

The appel | ant herein is the conplainant in CBI Case

No. RC. 12(S)/ 98/ SI C. 1 VI New Del hi. “According to the said
conplaint, the first respondent herein conspired with the other
accused nanmed in the said conplaint to nmurder his brother Ajit
Sar kar who was then a M.A from Purnea constituency in the

State of Bihar. The incident |eading to the murder of said Ajit
Sar kar took place on 14.6.1998 when said Ajit Sarkar was
returning in his official car with 3 others after attending a
Panchayat. It is the prosecution case that sonme other accused
naned in the conplaint followed the car in which said Ajit

Sarkar was travelling on two notorbikes and attacked Ajit

Sarkar, his friends Asfag Al am Hanender Sharma and Ajit

Sar kar’s bodyguard Ranmesh Oraon wi th sophisticated weapons
consequent to which said Ajit Sarkar, Asfag Alam and

Hanmender Sharnma di ed and Ranesh Oraon was seriously

injured. A conplaint in this regard was registered with the
jurisdictional Police at the instance of the appellant and the
original investigation was initiated by the said Police. However,
when it was noticed that the said jurisdictional Police were not
conducting proper investigation, the same was transferred to the
Central Bureau of Investigation (CBI) which registered a fresh
case. During the course of investigation the CBlI found that in
view of political rivalry between the deceased and the first
respondent herein, the latter entered into a crimnal conspiracy
with the other co-accused to elinmnate said Ajit Sarkar and
pursuant to the said conspiracy on 12.6.1998 the first

respondent held a neeting with co-accused Hari sh Chaudhary

and others in Siliguri. It is also found that the first respondent
i nstructed sone of the co-accused to falsify certain records to
create an alibi for hinself and Harish Chaudhary for their
absence fromthe place and the tine of proposed attack and he
hinself left for New Del hi from Bagdogra. The further case of
the prosecution is that later on the first respondent from Del hi
instructed the other co-accused Rajan Tiwari over the phone to
elimnate Ajit Sarkar by all means and he al so assured the said
Rajan Tiwari that he would provide the required fire-arns
through co-accused Hari sh Chaudhary. Pursuant to the said
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assurance, the prosecution alleges that on the date of the
incident i.e. on 14.6.1998 at about 4.30 p.m said Rajan Tiwari
armed with an AK-47 rifle, Harish Chaudhary with a .455

revol ver and anot her accused Amar Yadav arnmed with a .38

revol ver waylaid the car in which Ajit Sarkar was travelling at a
pl ace near Ankur Hotel in Subhash Nagar and in that attack, as
stated above, 3 persons including Alit Sarkar died and his
bodyguard Ranmesh Oraon suffered serious injuries. During the
course of investigation, sone of the accused persons including
the first respondent were arrested and a chargesheet was filed
bef ore the Additional Sessions Judge, XI at Patna in Sessions
Trial No.976 of 1999.

Fromthe records, it is seen that after his arrest the first
respondent had nmade a nunber of applications for grant of bai
pending trial and nost of such attenpts had failed and it is by
the i nmpugned order, the H gh Court allowed the application of

the first respondent and directed his release on bail on his
furnishing a bail-bond of Rs.50,000 with two sureties of the |ike
sumto the satisfaction of the trial court, subject to the

condi tions nentioned therein

Bei ng aggrieved by the said order of the H gh Court
enl arging the said respondent on bail, the brother of the
deceased Ajit Sarkar is before us in this appeal. The second
respondent the CBlI has supported the appellant in this appeal

M. R F Nariman, |earned senior counsel appearing for
the appell ant contended that the crime commtted by the
appel l ant is so hei nous and gruesome that that by itself should
have been sufficient to reject the bail application of the first
respondent. He pointed out fromthe record that the first
respondent had filed an application for bail before the High
Court which came to be rejected by the Hgh Court as per its
order dated 16.9.1999. A SLP filed against the said order of
rejection of bail came to be dism ssed by this Court on
7.10.1999. A second application for bail filed by himwas al so
rejected by the H gh Court on 22.11.1999. A SLP filed agai nst
the said order was rejected by this Court on 4.2.2000. A third
application filed by the first respondent for grant of bail before
the H gh Court was rejected by the said court on 3.5.2000
whi ch order becane final because no SLP was filed before this
Court. A fourth application for grant of bail was nade on
26.7.2000 which also canme to be rejected agai nst which no SLP
was filed before this Court. The fifth application filed by the
first respondent for grant of bail before the Hi gh Court cane to
be all owed vi de order dated 6.9.2000 and an appeal filed
against the grant of said bail, this Court was pleased to all ow
the said appeal and cancel the bail granted to the respondent as
per its order dated 25.7.2001. Thereafter, the respondent filed a
sixth application for grant of bail which was rejected by the
H gh Court on 5.11.2001. Against the said rejection order, the
respondent preferred a SLP to this Court which cane to be
rejected on 7.12.2001. The seventh application was filed by the
respondent before the Hi gh Court for grant of bail cane to be
di smi ssed on 13.3.2002 and a SLP fil ed agai nst the said order
came to be dismissed on 10.5.2002. The | earned counse
submitted in this background the eighth attenpt by the
respondent becane successful and the Hi gh Court by its order
dat ed 23.5.2003 granted bail to the first respondent which is the
subj ect-matter of this appeal. The | earned counsel then
submitted that though this Court in the earlier order of
cancel |l ation of bail had specifically negatived the ground on
whi ch bail was granted by the Hi gh Court still in this round,
the Hi gh Court by the inmpugned order again granted bail on the
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very sanme grounds which the | earned counsel submits anobunts

to ignoring the findings of this Court. He also pointed out from
the judgnent of this Court that while cancelling the bail this
Court had decided certain questions of |aw which were binding

on the H gh Court. Still the Hi gh Court regardl ess of the said
findings of this Court proceeded to make the inpugned order

wi t hout even referring to the sane. For exanple, he pointed out
that this Court in the said order had held that there was non-
application of mind by the High Court to the provision of

section 437(1)(1) of the Cr.P.C. which this Court had held is a
sine qua non for granting bail. He also pointed out that this
Court had also held in the said judgnent that there is a
prohibition in section 437(1)(1) that the class of persons
nentioned therein shall not be released on bail if there appears
to be a reasonable ground for believing that such person is
guilty of an of fence puni shable with death or inprisonnment for
life. He subnmitted that this Court had held that said condition is
al so applicable to the courts entertaining a bail application
under Section 439 of the Code. ~He argued assum ng that the

sai d enunciation of lawis erroneous, still because it is a finding
given in the case of the first respondent himself, so far as his
case is concerned, it is a binding precedent unless reversed by
the apex Court itself in a manner known to |l aw. He submitted

that the H gh Court ‘has not followed the said mandate in the

i mpugned order, therefore, on that ground al so the inpugned

order is liable to be set aside. Shri Narinan further subnitted
that this Court in the said order dated 25.7.2001 has held that
the fact that an accused was in custody for a certain period of
time by itself is not a ground to grant bail in matters where the
accused is involved in heinous crinmes. Learned counsel also

poi nted out that the first respondent has m sused his |iberty by
interfering with the adm nistrati on of justice.

M. K K Sud, |learned Additional Solicitor Cenera
appearing for the CBI supporting the appellant, contended that
the H gh Court has seriously erred in granting bail to the first
respondent in spite of the fact that this Court by an earlier order
had set aside the bail granted to him by the H gh 'Court on
6.9.2000. He contended that in the said order of this Court
dated 25.7.2001, this Court had specifically held the grounds on
whi ch the High Court had granted bail viz., (a) that the
respondent was in custody for nore than a year; and (b) that in
an earlier order, the High Court while rejecting the bai
application had reserved |liberty to renew the bail application
after frami ng of charge in the case, are by thensel ves
insufficient for grant of bail. Learned A.S.G contended in spite
of the sanme the H gh Court again proceeded to grant bai
practically on the very sane ground w thout there being any
change in the circunstances. Learned ASG al so contended that
liberty reserved in the order of this Court dated 25.7,2001 that
in the event of there being any fresh application for bail by the
first respondent, the High Court is free to consider such
application wi thout being in any manner influenced by the
observations made in the said order of this Court woul d not
amount to giving a carte blanche to the Hi gh Court to grant bai
to the first respondent nerely for the asking of it, or by ignoring
the findings given in the said order. He urged that there has
been no change in circunstances nor has the H gh Court given
any other or additional ground for grant of bail than what was
given by the H gh Court inits order when it granted bail on
6.9.2000. Learned counsel also contended that after the Hi gh
Court granted bail to the first respondent by the inpugned order
on 23.5.2003, the first respondent has been indulging in
threateni ng witnesses. He pointed out fromthe records that after
the respondent was granted bail on 23.5.2003 by the H gh Court
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a nunmber of w tnesses who were exam ned had turned hostile

obvi ously because of the influence used and threats given to
these witnesses. Fromthe material on record, |earned counse
poi nted out PWs.21 to 24, 26 and 27 are some such witnesses

who had turned hostile. He also subnmtted that there is nateria
on record to show that the surviving eye-w tness Ranesh Oraon
was al so under such threat thus, the first respondent has

m sused the privilege of freedomgranted to himby the Hi gh
Court. He also contended that the first respondent is a very
influential personality and with the political power and
nmonetary clout which he wields freely to give threat to

Wi t nesses, the witnesses are not likely to cone forward to give
further evidence. Learned counsel also pointed out fromthe
evidence that there is material on record to show the

i nvol venment of the first respondent in the conspiracy to kill the
deceased.

M. K T.S. Tulsi, |earned senior counsel appearing for
the first respondent contended that the observations of this
Court in'its judgnent dated 25.7.2001 that while granting bai
under section 439 of the Code the High Court is also bound by
the conditions nmentioned in section 437(1)(1) of the Code is per
i ncuriam being contrary to the wordi ngs of the Section itself.
He submitted that the observations of this Court in the said
j udgrment that the conditions found in section 437(1)(1) are sine
gqua non for granting bail under section 439 is arrived at by this
Court on a wong reading of that Section. He further submtted
that the power of the Sessions Court and the High Court to
grant bail under section 439 is independent of the power of the
Magi strate under section 437 of the Code. Learned counse
al so pointed out that section 437 inposes a jurisdictiona
enmbargo on grant of bail by courts other than'the courts
mentioned in Section 439 of the Code in non-bail abl e of fences,
and such a restriction is deliberately omtted in section 439 of
the Code when it cones to the power of the H gh Court or the
Court of Sessions to grant bail even in non-bail able offences. In
this regard, he placed reliance on a judgrment of the H gh Court
of Madhya Pradesh delivered by Faizanuddin, J., as Hs
Lordship then was, in Badri Prasad Puran Badhai v. Bala
Prasad Mool Chand Sahu & O's. [1985 MP Law Journal 258].

M. Tulsi also contended that the present appeal not
bei ng one for cancellation of bail on the grounds contenpl ated
in section 439(2) of the Code ought not to be entertained by us
being one in the nature of an appeal against an interim order
this Court should not interfere unless it is shown that the
respondent has violated the terns under which the bail was
granted to him He also submitted there is absolutely no | ega
evidence to inplicate the first respondent in the charge of
conspiracy. He submtted that though the prosecution has
exam ned about 30 witnesses, it has not been able to establish
any evi dence agai nst the respondent. According to |earned
counsel, the trunp card of the prosecution seens to be an
al | eged confession made by one of co-accused Rajan Tiwari.

Thi s confession, according to | earned counsel, is per se

i nadm ssi ble in evidence, hence, sane cannot be of any

assi stance to the prosecution. He countered the argunent
addressed on behal f of the appellant that the w tnesses have
turned hostile only after the first respondent was rel eased on
bail. He submitted that many ot her w tnesses who were

exam ned even when the appellant was still in custody, had al so
turned hostile. He pointed out that the respondent has been in
custody for more than 3 = years and there is no possibility of
the trial concluding in the near future which would nean that if
bail is cancelled, the respondent will have to suffer the
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i mprisonment inspite of the fact that there is no acceptable
material to support the prosecution case.

Bef ore we di scuss the various argunents and the materia
relied upon by the parties for and against grant of bail, it is
necessary to know the lawin regard to grant of bail in non-
bai | abl e of f ences.

The law in regard to grant or refusal of bail is very well
settled. The Court granting bail should exercise its discretion in
a judicious manner and not as a matter of course. Though at the
stage of granting bail a detailed exam nation of evidence and
el aborate docunentation of the nerit of the case need not be
undertaken, there is a need to indicate in such orders reasons for
prima facie concluding why bail was being granted particularly
where the accused is charged of having cormtted a serious
of fence. Any order devoid of such reasons would suffer from
non-application of mnd. It is also necessary for the court
granting bail to consider anpbng other circunstances, the
foll owi ng factors also before granting bail; they are,

(a) The nature of accusation and the severity of punishnent
in case of convictionand the nature of supporting evidence;

(b) Reasonabl e apprehensi on of tampering of the w tness or
apprehension of threat to the conplai nant;

(c) Prima facie satisfaction of the Court in support of the
charge; (See Ram Govi nd Upadhyay Vs. Sudarshan Si ngh and

others (2002 (3) SCC' 598) and Puran Vs. Ranbilas and

anot her (2001 (6) SCC 338).

In regard to cases where earlier bail applications have

been rejected there is a further onus on the court to consider the
subsequent application for grant of bail by noticing the grounds
on which earlier bail applications have been rejected and after
such consideration if the court is of the opinion that bail has to
be granted then the said court will have to give specific reasons
why in spite of such earlier rejection the subsequent application
for bail should be granted. (See Ram Govi nd Upadhyay, supra)-.

Bearing in mind the above principles which onfacts are
applicable to the present case also, we will now consider the
nmerits of the above appeal

We have already noticed fromthe argunents of |earned

counsel for the appellant that the present accused had earlier
made seven applications for grant of bail which were rejected

by the Hi gh Court and some such rejections have been affirmed
by this Court also. It is seen fromthe records when the seventh
application for grant of bail was allowed by the H gh Court, the
same was chal l enged before this Court and this Court accepted
the said challenge by allow ng the appeal filed by the Union of

I ndi a and anot her and cancelled the bail granted by the High
Court as per the order of this Court made in Crimnal Appea

No. 745/ 2001 dated 25th July, 2001. While cancelling the said
bail this Court specifically held that the fact that the present
accused was in custody for nore than one year (at that tine)

and the further fact that while rejecting an earlier application
the H gh Court had given liberty to renew the bail application in
future, were not grounds envisaged under Section 437(1)(1) of
the Code. This Court also in specific terns held that condition
| ai d down under Section 437 (1)(1) is sine qua non for granting
bail even under Section 439 of the Code. In the inpugned

order it is noticed that the H gh Court has given the period of

i ncarceration already undergone by the accused and the

unl i kel i hood of trial concluding in the near future as grounds
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sufficient to enlarge the accused on bail, in spite of the fact that
the accused stands charged of of fences punishable with life
i mprisonnent or even death penalty. In such cases, in our

opi nion, the mere fact that the accused has undergone certain

peri od of incarceration (three years in this case) by itself would
not entitle the accused to being enlarged on bail, nor the fact
that the trial is not likely to be concluded in the near future
either by itself or coupled with the period of incarceration

woul d be sufficient for enlarging the appellant on bail when the
gravity of the offence alleged is severe and there are all egations
of tampering with the witnesses by the accused during the

peri od he was on bail

Learned counsel for the appellant as al so | earned

Addi tional Solicitor General have pointed out to us that there
are allegations of threatening of the witnesses and that the
prosecution has filed an application for the recall of wtnesses
al ready exam ned whi ch has been all owed, but the sane is

pending in revisionbefore the H gh Court. In such

ci rcunst ances the Hi gh Court could not have nerely taken the
peri od of -incarceration and the delay in concluding the trial as
grounds sufficient to enlarge the respondent on bail

W notice fromthe impugned order that the H gh Court

has not adverted to the conplaint of the investigating agency as
to the threat adm nistered by the respondent to the wi tnesses as
also to the fact of a number of w tnesses having turned hostile
after the respondent was enl arged on bail which are very

rel evant circunstances to be borne in mnd while granting bail

O course, the | earned counsel for the respondent has pointed
out that even when the respondent was in custody, sone other

wi t nesses had turned hostile. But the question for our

consi deration is whether the H gh Court was justified in not
taking into consideration these facts while deciding to grant bai
in a case where this Court has earlier cone to the concl usion
that grant of bail on the ground of ‘period of incarceration by
itself was not proper.

Learned counsel for the respondent however, contended

that all these points were argued before the H gh Court and the
H gh Court though did not give a finding in regard to this
aspect of the case, did bear in mnd these factors and rejected
these contentions since these allegations were frivol ous.
Learned counsel in this regard subnitted that the H gh Court
was justified in not giving any conclusive finding in regard to
some of the argunments addressed on behal f of the parties
because any such finding given by the H gh Court m ght have
prejudi ced the pending trial

We agree that a conclusive finding in regard to the points

urged by both the sides is not expected of the court considering
a bail application. Still one should not forget as observed by
this Court in the case Puran Vs. Ranbil as and Anot her (supra)
"Gving reasons is different fromdiscussing nerits or denerits.
At the stage of granting bail a detailed exam nation of evidence
and el aborate docunentation of the nerits of the case has not to
be undertaken. \005\005 That did not mean that whilst granting bai
sone reasons for prima facie concluding why bail was being

granted did not have to be indicated." W respectfully agree
with the above dictumof this Court. W also feel that such
expression of prima facie reasons for granting bail is a

requirenent of law in cases where such orders on bai

application are appeal able, nore so because of the fact that the
appel | ate court has every right to know the basis for granting
the bail. Therefore, we are not in agreement wth argunent
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addressed by the | earned counsel for the accused that the High
Court was not expected even to indicate a prima facie finding

on all points urged before it while granting bail, nore so in the
background of the facts of this case where on facts it is
established that a | arge nunmber of witnesses who were

exam ned after the respondent was enlarged on bail had turned
hostile and there are conplaints nade to the court as to the
threats adm nistered by the respondent or his supporters to

wi tnesses in the case. In such circunstances, the Court was

duty bound to apply its nmind to the allegations put forth by the

i nvestigating agency and ought to have given at |least a prima
facie finding in regard to these allegations because they go to
the very root of the right of the accused to seek bail. The non
consi deration of these vital facts as to the allegations of threat
or inducenment nmade to the witnesses by the respondent during

the period he was on bail has vitiated the conclusions arrived at
by the Hi gh Court while granting bail to the respondent. The

ot her ground apart fromthe ground of incarceration which
appeal ed to the High Court to grant bail was the fact that a | arge
nunber of wi'tnesses are yet to be exam ned and there is no

i kelihood of the trial comng to an-end in the near future. As
stated herein above, this ground on the facts of this case is al so
not sufficient either individually or coupled with the period of
incarceration to rel'ease the respondent on bail because of the
serious allegations of tanpering of the wi tnesses nmade agai nst

the respondent.

The next argunment of | earned counsel for the respondent

is that prima facie the prosecution has failed to produce any
material to inplicate the respondent in the crine of conspiracy.
In this regard he submtted that nost of the w tnesses have

al ready turned hostile. The only other evidence avail able to the
prosecution to connect the respondent-with-the crinme is an

al | eged confession of the co-accused which according to the

| ear ned counsel was inadm ssiblein evidence. Therefore, he
contends that the H gh Court was justified in granting bail since
the prosecution has failed to establish even a prina facie case
agai nst the respondent. Fromthe High Court order we do not

find this as a ground for granting bail. Be that as it may, we
think that this argunment is too premature for us to accept. The
admi ssibility or otherw se of the confessional statement and the
ef fect of the evidence already adduced by the prosecution and
the nerit of the evidence that may be adduced herein after

i ncluding that of the w tnesses sought to be recalled are al
matters to be considered at the stage of the trial.

Bef ore concl udi ng, we nust note though an accused has

a right to make successive applications for grant of bail the
court entertaining such subsequent bail applications has a duty
to consider the reasons and grounds on which the earlier bai
applications were rejected. In such cases, the court also has a
duty to record what are the fresh grounds whi ch persuade it to
take a view different fromthe one taken in the earlier
applications. In the inmpugned order we do not see any such
fresh ground recorded by the H gh Court while granting bail. It
also failed to take into consideration that at |east on four
occasi ons order refusing bail has been affirmed by this Court
and subsequently when the High Court did grant bail, this Court
by its order dated 26th July, 2000 cancelled the said bail by a
reasoned order. Fromthe inpugned order, we do not notice any

i ndication of the fact that the Hi gh Court took note of the
grounds whi ch persuaded this Court to cancel the bail. Such
approach of the High Court, in our opinion, is violative of the
principle of binding nature of judgnents of superior court
rendered in a lis between the same parties, and in effect tends to
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i gnore and thereby render ineffective the principles enunciated
therein which have a binding character.

For the reasons stated above, we are of the considered

opi nion that the H gh Court was not justified in granting bail to
the first respondent on the ground that he has been in custody
for a period of 3 = years or that there is no |likelihood of the
trial being concluded in the near future, without taking into
consi deration the other factors referred to hereinabove in this

j udgrment of ours.

Thi s appeal, therefore, succeeds. The inmpugned order of

the Hi gh Court is set aside. The bail-bonds of the first
respondent are cancelled and the second respondent is directed
to take the first respondent .into custody forthwth.




