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HEADNOTE:

One Ranalingam di ed at Bangal ore leaving a will whereby he
devi sed consi derabl e i mmovabl e and novabl e properties /in the
States of Msore and Madras. The executors applied for
probate of the wll and it was granted by the District
judge, Bangalore, Shri P. Medappa. Thereupon the sons of
Ram ingam instituted two suits in the District Court,
Bangal ore and the District Court Civil and Mlitary Station
for possession of the i movabl e properties in Mysore and the
novabl e properties devised by the will and a suit ~in the
Madras High Court for possession of mpovable and i nmovabl e
properties in Madras devised by the wll The nmovabl e
i ncluded certain shares of the India Sugars and  Refineries
Ltd., a conpany with its registered office at Bellary in
the State of Madras. The suits were based on the ground

that all the properties were joint famly properties and
Ramal i ngam had no power to dispose of the property by his
will. The Madras suit was stayed pending the disposal  of
the Bangalore Suits. The District judge, Bangalore who
tried the suit after the retrocession of the Cvil and

Mlitary Station Bangal ore, decreed the suit holding that
the property devised by the will was of the joint famly of
Ramal i ngam and his sons and the will was on that account
i noperative. The executors preferred appeals to the Msore
H gh Court which were heard by a Bench consisting of
Bal akri shanai ya and Kandaswam Pillai,JJ, Bal akrishanaiy a
J., delivered a judgnment allowi ng the appeals and Pillai J.,
delivered a judgnent dismissing the appeals. Ther eupon
Bal akri shanaiya J. referred the appeals to a Full Bench
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The Full Bench consisting of P. Medappa, Acting C J.,
Bal akri shanaiya and Mallappa, jj., allowed the appeals and
dism ssed the suit holding that the property was the self
acquired property of Ramalingamand lie could dispose it

of by his wll. Thereafter, in the Madras suit the
executors urged that the judgnent of the Mysore High Court
was bi nding upon the parties and the suit was barred as res
judicata. The plaintiff contended that as to the i movabl es
in Madras the Mysore Court could not and did not adjudicate
upon their claimand that in any event the Mysore judgnent
which was a foreign judgnment was not conclusive as the
proceedings in the Mysore Hi gh Court were opposed to natura
justice within the neaning of s. 13 of the Code of Civi
Procedure because Medappa, Acting C. J., and Bal a-
kri shanaiya, J., showed bias before and during the hearing
of the appeals and were inconpetent to sit on the Full Bench
and their judgnent was coramnon judice. The Trial judge
held that the judgnment of Mysore High Court was coram non
j udi ce and was nonconcl usive under 's. 13 of the Code and
that all the properties novabl e and i-nmovabl e di sposed of by
Rarmal i ngam bel onged to the joint famly and he accordingly
decreed the suit. On-appeal the H gh Court held that it was
not established that the Mysore Full Bench was coram non
judice, that the properties in suit were joint famly
properti es which Ramal i ngam was i nconpetent to di spose of by
his wll, that the Mysore judgnent did not effect the
i Mmovable in Madras but it was conclusive with respect to
t he novabl es even outside the State of Mysor e and
accordingly nodified the decree of the trial  Court by
dismssing the suit with respect to the novables which
consi sted mainly of shares of the India Sugars & Refineries
Lt d.

Hel d (per Das and Shah, jj.), that the Madras Hi gh Court was
right in decreeing the plantiffs’ suit for possession wth
respect to the imovable property i'n Madras and di sm ssing
it with respect to the novabl e property.

The judgnent of the Mysore High Court was not conclusive
between the parties in the Madras suit with respect to the
i movabl e properties in Mdras but was conclusive wth
respect to the shares of the Conpany in the State of Mud-as.
A foreign Court has jurisdiction to deliver a judgnent -in
rem which may be enforced or recognised in an Indian~ Court
provi ded that the subject natter of the action is property,
whet her novabl e or i movable within the jurisdiction of that
Court. The Mysore Courts were not conpetent to give a
bi nding judgnent in respect of the inmmovable property
situate in the State of Madras nor did they in fact give any
judgment with respect to i nmovabl e property outside Mysore

But there is no general rule of private international |aw
that a court can in no event exercise jurisdiction in
relation

24

to persons, matters or property outside its jurisdiction

The Mysore Courts were conpetent to give a binding judgnent
in respect of the shares. The claimin the Mysore suit was
for the adjudication of title of the plaintiffs against the
executors who had wongfully possessed thenselves of the
shares. Though in dispute between the conpany and the
share-holders the situs of the shares was the registered
office of the Conpany in Bellary (outside the State of
Mysore) the share certificates nust be deenmed to be with the
executors. A decree could properly be passed by the Msore
Courts against the executors for the retransfer of the
shares. The Mysore Courts were not inconmpetent to grant a
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decree directing the transfer of the shares and such decree
was binding on the parties for the Madras suits.

It is not necessary for the conclusiveness of a foreign
judgrment that that judgnent should have been delivered
before the suit in which it is pleaded, is instituted.

The Madras Hi gh Court could not investigate the property of
the procedure followed in the Mysore H gh Court in referring
the case to the Full Bench and the judgnent of the Ful
Bench was not exposed to the attack of want of conpetence
because the case was referred after the tw  judges
constituting the Bench. had delivered separate and fina
opi nions of the points in dispute. Wether the procedure or
a foreign Court which does not offend rules of natura
justice is proper, is for the foreign court to decide and
not for the court in which the foreign judgnent is pleaded
as concl usi ve.

To be conclusive a foreign judgnent nmust be by a Court
conpetent both by the law of the State which has constituted
it and in an international sense, and it nust have directly
adj udi cat'ed upon the "matter" which is pl eaded as
res judi cata. ~The expression "matter" is not equivalent to
subject matter : it means the right clained. To be conclu-
sive the judgment of the foreign Court nust directly adjudi-
cate wupon the matter. The Mysore judgnment was concl usive
only with respect tothe matters actually decided by it.
The suit as franed did not relate to succession to the
estate of Ramalingam nor did it relate to the persona

status of Ranaligam and his sons: The dispute related
primarily to the character of the property devised by the
will and the Mysore Court heldthat the property devised
under the wll was self acquired property ; it did not

purport to adjudicate on any question of personal status of
the parties to the dispute before it.

25

It was not established that the judgnent of the Mysore Ful
Bench was croamnon judice. 1In viewof cl. (d) of s. 13 a
foreign judgnent 1is not conclusive if the proceedings in
which it was obtained are opposed to natural justice. A
judgnent which is the result of bias or of inmpartiality on
the part of a judge, will be regarded as a nullity and the

trial as coram non Judi ce.

The Court will always presune, in dealing with the judgnent
of a foreign courts, that the procedure followed by that
court was fair and proper and that it was not biased, that
the court consisted of Judges who acted honestly and however
wrong the decision of the Court on the facts or |law appear
to be, an inference of bias, dishonesty or unfairness wll
not normally be made fromthe conclusions recorded by the
Court upon nerits.

The estate devised under the will was the estate of the
joint famly of Ranalingam and his sons. The finding of the
Madras High Court to this effect was supported by the
evidence on the record. Prima facie the findings of the
Hi gh Court, are findings of fact, and the Suprenme Court
normal |y does not enter upon a reappraisal of the evidence,
but in this case it entered upon a review of the evidence on
whi ch they were founded as the Mysore Hi gh Court bad on the
i dentical issue about the character of the property devised
under the wll of Ramalingam arrived at a di fferent
concl usi on.

Per Hidayatullah, J.-The judgrment of the Full Bench of the
Mysore Hi gh Court was not coram non Juice and was bi ndi ng on
the Madras High Court in so far as it negatives the right,
of the coparcenary in the Kolar Cold field business and held
it to be separate property of Ramali ngam
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The question whether the Full Bench of the Mysore Hi gh Court
had violated principles of natural justice during the

hearing of the appeal, could not be considered by the Mdras
High Court as if it was sitting in an appeal over the Mysore
H gh Court, and the refusal of the Mysore H gh Court to
adjourn the hearing to enable the appellants to bring an
outside counsel did not violate any principle of natura
justice, as they had already three other counsel briefed in

the appeals. |In accordance with the practice of the Msore
Hi gh Court, the appeals had been properly referred 'to the
full Bench by the Division Bench. A foreign Court will not

lightly hold that the proceedings in another court were
opposed to natural justice.

26

The rul e of |aw about judicial conduct is as strict as it
is old. No judge can be considered to be conpetent to hear
a case in which is directly orcindirectly interested. A

proved ~interest in a judge not only disqualifies him but
renders hi's judgment a nullity.” But nothing has been proved
in the present case to establish this interest.

The objection to the jurisdiction of ‘the Court in a foreign
country on other than international considerations nust be
rai sed in the country where the trial t ook pl ace.
hjections to it internationally can be raised in, the Court
in which the judgnment 1is produce. But, even if the
objection to the jurisdiction be raised in the court where
the judgnent is produced, that court will consider in action
in rem whether the court has jurisdiction over the subject
matter and the defendant and also in actions in personam
whet her the jurisdiction was possessed over the subject
matter and the parties. In-dealing with the -question of
foreign judgnents, Indian Courts have to be guided by the
law as codified in this country. Section 13 of the Cvi
Procedure Code make a judgnment conclusive as to any natter
directly adjudi cated between the same parties or between the
parties under whomthey or any of ~ them claim litigating
under the sane title. There is/no real difference in so
far as conpetency of a foreign court goes between action in
remactions in personam The subject matter of controversy
in the Mysore Courts was the status of Ramalingam who was a

subj ect and resident of Mysore State. His will nmade in that
jurisdiction was admtted to probate there.—H s sons  and
other relatives who figured as parties and those in
possession of the property were in that State. It is clear
that the Mysore Courts were conpetent internally as well as

internationally to deci de about the status of Ramalingam or
the rights in the Kolar CGold Fields business between these
parties. The same questions were raised in the Madras suit.
The question for determ nation was the effect of the Msore
judgrment upon the suit in Madras in view of s. 13 of the
Code. Section 13 of the Code contenplates both judgments in
rem and Judgrments in personam The nmatter relating to Hi ndu
co-parcenary and the. position of Ranmalingam were ‘really
guestion of status. The Mysore Courts had directly
adj udi cated that Ranalingamwas not carrying on the Kolar
Col d Fiel ds business as co-parcener but as his. own separate
busi ness and this adjudication was binding on the parties in
the suit at Madras. The decision of the Mysore High Court
with respect of the status of Ramalingamvis a vis the Kol ar
Gol d Field business nust be regarded in the Madras suit as a
concl usi ve adjudi cation. The Madras

27

Court could not try the question of Ramalinganmi s status de
novo and that part of its decision, which went behind the
adj udi cation of the Mysore High Court, was w thout juris-
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diction. On this finding the i movable properties in Mdras
were also the separate properties of Ramalingam which he
could dispose of by will, if they were the product of the
Kol ar Gold Field business. The only question that could be
tried at Madras was whether they were. The Mysore Courts
were conpetent to order the share scrips to be handed over
to the successful party and if necessary to order transfer
of the shares and its judgnment in regard to them was binding
in the Madras Courts.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal Nos. 277 to 283
of 1958.

Appeal s by certificate fromthe judgnent and decrees dated
Decenber 15, and October 20, 1954, of the Madras High Court
in Oiginal Side Appeals Nos. 127, 1.53, 156 and 158 of
1953.

S. T. Desai and B. R L. lyengar, for the appellants in C
As’ Nos. 277, 279, 281 and 282/58 and respondents Nos. 1 to
3inC A No. 278/58.

M C. Setalvad, Attorney-General of India, MK  Nanbiar
E. V. Mathew, J. B. ‘Dadachanji, S. N Andl ey, Ranmeshwar Nath
and P. |I,. Vohra, for the appellants in C. As. Nos. 278,
280 and 283/58 and respondents in C. A. Nos. 277, 279, 281
and 282/ 58.

Ratna Rao and K. R Choudhry, for the respondent No. 6 in C.
A. No. 278/58.

B. R L. lyengar, for respondents in C. A No. 280/58 and
respondent No. 1 in C A No. 283/58.

S. Venkat akri shnan, for respondent No.” 2 in'C. A No.
283/ 58.

1962. May 4. The Judgnent of ~Das _and Shah, JJ. was
delivered by Shah, J., Hi dayatullah, delivered a separate
j udgrent .

SHAH, J.--Ranmmlingam Miudal i ar-a resident of Bangalore (in
the former Indian State of

28

Mysore)-started life as a building contractor. He prospered
in the business and acquired an extensive estate which
included many houses in the Cvil and Mlitary station at
Bangalore, in Bangalore city and also in the towns of
Madras, Hyderabad and. Bel | ary. He dealt in tinber,
established cinematograph theatres, obtained a notor-car
selling Agency and nmde investnents in plantations and
coffee estates. He set up a factory for  manufacturing
tiles, and later floated a sugar conpany. The I'ndian Sugars
& Refineries Ltd., of which he becane the Managi ng ~ Agent
and purchased a |large block of shares. For sone /years
bef ore his death Ramal i ngam had taken to excessive drinking,
and was subject to frequent coronary attacks. He . becane
peevi sh and easily excitable and his relations with his wife
and children were strained. Ramal i ngam felt great
di sappointment in his eldest son Vishwanatha who borrowed
| oans from noney-|lenders at exorbitant rates of interest,
attenpted to evade paynent of custonms duty, failsified
accounts and ot herwi se exhibited utter | ack of business of
capacity."’ Ramalingam had devel oped a violent antipathy
towards a sadhu naned Ramaling swam, but his wife Gajanbal
and his children persisted in attendi ng upon the sadhu and
visited him frequently. This led to frequent quarrels
bet ween Ramalingam and his wife and children. Rarmal i ngam
stopped the all owance for househol d expenses, and cancell ed
the power which he had given to his son Vishwanath to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 89

operate on the joint Bank account. Shortly thereafter, he
left the family house. On June 2, 1942, his wife Gajanbal
presented a petition before the District Judge, Cvi
Station Banglore, for an order against Eamalingam for
i nqui sition under the Indian Lunacy Act. On t hat
application evidence was directed to be recorded and the
District Judge called for a nedical report as to Abe nenta
condition of Ranmali ngam

29

In the neanwhile, Ranmalingam executed his wll dat ed
Septenmber 10, 1942. By this will he nmade no provision for
his el dest son Vishwanath, to each of other two sons and to
Thygaraja, son of Viahwanath be gave immovable property
valued at Rs. 55,000/-and shares of the value of Rs.
20,000/in the Indian Sugars & Refineries Ltd. To his wife
Gaj anbal he gave life interest in three houses then under
construction wthremainder in favour of Thygaraja, son of
Vi shwanath, and  till~ the construction was conpleted a
nonthly allowance of Rs. 150/-. " To five out of his nine
daught ers _he gave cash and i nmovabl e property approxi nately
of the value of Rs. 25,000/- each and to three others cash
ampunts varying between Rs. 5,000/- to Rs. 7,500/ and
excluded Bhagirathi,  his ~daughter, altogether from the
benefit under the wll.” He also made provision for the
marriage expenses /for-his unmarried daughters and provided
for paynment of Rs. 5,000/- to Mukti, daughter of Bhagirathi.
Qut of the remaining estate, he directed that Rs. 50, 000/-
be spent in erecting a Gynaecol ogi cal ward in the Vani Vil as
Hospital, Bangalore, and stop the bal ance of the estate be
invested in a fund, the incone whereof be applied "for
encour agenent and developnment of industries, education or
nedi cal research, diffusion of nedical know edge, including
work in nutrition and dietry by the grant” of schol arship
etc." The executors of the will were A Wajid (retired
Revenue Conmi ssioner of the Mysore State), Narayanaswany
Mudal i ar and S. L. Mannaji Rao. Ramal i ngam died on
Decenber 18 1942, | eavi ng him survi vi ng three
sons- Vi shwa- nat h, Swam nath and Amarnat h-his wi dow Gaj anba
and nine daughters. The executors applied to the District
Court, Civil &Mlitary Station, Bangalore, for probate of
the will dated Septenber 10, 1942. The wi dow and,” children
of Ramal i ngam entered caveat and the application 'was

30

regi stered as Original Suit No. 2 of 1943. M. P. Mdappa,
who was then the District Judge dism ssed the caveat and by
his order dated Nov. 27 1943, granted probate of the wll.
An appeal against the order to the Court of the Resident in

Mysore, was dismissed on July 5, 1944. Leave to appea
against that order to the Judicial Conmttee of . the  Privy
Council was granted and a petition of appeal was | odged.

But by order dated Decenber 12, 1949, the Judicial “Conmttee
declined to consider the appeal on the nmerits, for, in the
view of the Board, since the Cvil & Mlitary Station of
Bangal ore was before the bearing of the appeal retroceded to
H. H the Mharaja of .Msore and was wi thin t he
jurisdiction of his State at the date of the hearing of the
appeal . H's Mjesty-in-Council could not effectively
exercise jurisdiction which was expressly surrendered and
renounced. The order passed by the District Court granting
probate accordingly becane final and the validity of the

will in so far as it dealt with property in the Cvil &
Mlitary Station, Bangalore, is not liable to be challenged
on the ground of want of due execution. Applications for
pr obat e of the wll Ilinmted to property wthin the

jurisdiction of the District Court, Bangal ore and the Madras
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H gh Court were also filed and orders granting probate
subject to the result of the proceedings before the Privy
Counci| were made.
During the pendency of the probate proceeds., the sons of
Ramal i ngamwho will hereinafter be collectively referred to
as the plaintiffs-instituted three actions against the
executors and ot her persons for establishing their title to
and for possession of the estate disposed of by the, will of
Ramal i ngam  These actions were :
(1) Suit No. 56 of 1942/43 of the file of
the District Court, Bangal ore for possession
of inmmovabl e properties in Bangal ore and the
31
busi ness carried on in the name of Ramalingam
and al so _novables such as shares together with
the profits and income accrued therefrom since
Decenber 18, 1942.
(2) Suit No. 60 of 1944 in the District
Court, Bangalore Cvil & Mlitary Station for
a decree for possession agai nst the executor, %
of imovable property within the territoria
jurisdiction of that Court, and
(3) Suit No. 214 of 1944 in Madras High
Court ~ on its original side for a decree for
possessi on of immvable properties in the town
of Madras and also for a decree for a
possessi on of "certain business" and novables
in Mdras including the shares of the India
Sugar s Refineries Ltd.
After the retrocession of the Mlitary Station Bangalore in
1947 to the Msore State, Suit No. 56 of 1942/43 was
renunbered 61A. of 1947 and was consolidated for a tria
with Suit No. 60 of 1944. Hearing of Suit No. 214 of 1944
on the Original side of the Madras Hi gh Court was ordered to
be stayed pending the hearing and disposal of the Msore
suits. In the three suits the plaintiffs clainmed possession
of the property devised under the will of Ramalingam dated
Septenber 10, 1942, on the plea that the property  bel onged
to the jointfamly of the plaintiffs and the testator, and
the executors acquired under the will no title thereto
because the will was inoperative. The suits were resisted
by the executors principally on the ground that Ranmalingam
was conpetent to dispose of the estate by his will, for it
was his self-acquisition. 1In the suit in the District Court
at Bangalore they also contended that the Court had no
jurisdiction to grant relief in respect of —any property
noveabl e or imovable outside the Mysore State. ~This plea
was rai sed because in the plaint as originally filed the
32
plaintiffs had clainmed a decree for possession of the
i movabl e property in the Province of Madras and--also on
order for retransfer of the shares which were originally
held by Ramalingamin the India Sugars & Refineries 'Ltd.,
and which were since the death of Ramalingamtransferred to
the nanmes of the executors. By an amendnent of the schedul e
to the plaint, claimfor possession of inmmmvables situate
within the jurisdiction of the Madras Hi gh Court but not the
relief relating to the shares was deleted. The plea that
the «claimfor possession of noveables outside the State of
Mysore was not maintai nable was apparently not persisted in
before the District Court. The District Judge, Bangal ore,
held that the property devised by the will dated Septenber
10, 1942, was of the jointfam |y of Ramalingam and his sons
and the will was on that account i noperati ve. He
accordi ngly decreed the suit for possession of t he
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properties set out in the schedules and wthin his
jurisdiction, and directed that a prelimnary decree be
drawmn up for account of the nanagenent of the properties
since the death of Ramalingam by the executors.

Appeal s preferred by the executors against the decrees of
the District Judge in the two suits to the H gh Court of
Mysor e wer e hear d by Par anshi vayya, CJ., and
Bal akri shanaiya, J. After the appeals were heard for sone
time, the hearing was adjourned for six weeks to enable the
parties to negotiate a conpromise. The plaintiff,,; say
that it was agreed between them and the executors that the
wi dow and the children of Ramalingam should take 3/5th of
the estate covered by the will of Ramalingam executed on
Septenber 10, 1942, and that the renmaining 2/5th should go
to charity nmentioned in thewill and that in the event of
the sons and w dow of Ramalingam succeeding in the pending
appeal in the Probate Proceedi ngs before the Privy

33

Council, /the 2/5th share should also be surrendered by the
execut or s.

The appeals were then posted before a Division Bench of
Bal akri shanai ya and Kandaswam Pillai, JJ. Before this newy
constituted Division Bench, a decree in terms alleged to be
settled between the parties was clained by the w dow and
sons of Ramalingam but the Court by order dated March 15,
1949, declined to enter upon an enquiry as to the alleged
conprom se, because in their view the conprom se was not in

the interest of the public trust created by ‘the wll of
Ramal i ngam The appeal s were heard and on April 2, 1949,
the two Judges consti tuting the Bench di ffered.
Bal akri shanaiya, J., in exercise of the powers ‘under s.

15(3) of the Mysore Hi gh Court Regul ation 1884 referred the
appeals to "a Full Bench for decision under section 15(3) of
the High Court Act." The appeals were then heard by a Ful
Bench of Medappa, Acting C J., Bal akrishanaiya and Ml | appa,
JJ. For reasons which will be set out in detail hereafter,
no argunents were advanced on behalf of the plaintiffs in
support of the decree, of the District Judge, and the
appeals were allowed, and the plaintiff's suits wer e
di sm ssed. An application for review of judgment was
submitted by the plaintiffs on diverse grounds, ~ but that
application was al so di sm ssed.

After the disposal of the suits in the Bangalore Court, in
suit No. 214 of 1944 it was subnmitted before the Madras Hi gh
Court by the executors that the judgnment of-the Mysore  Hi gh
Court dismissing plaintiffs" suit for possessi on of
i movabl e properties and for an order for retransfer of
shares of the India Sugars & Refineries Ltd., was
res judicata between the parties and accordingly the /suit
held by the plaintiffs in the Madras H gh Court be dism ss-
ed. The plaintiffs contended that as to imovables in
Madras, the Mysore judgment was not concl usive because the
Mysore Court was not conpetent to

34

adjudicate upon the title of the plaintiffs to the Madras
properties and that the Court did not, in fact, adjudicate
upon the claimof the plaintiffs, and that, in any event,
the judgment was not concl usive because Medappa, C. J., and
Bal akri shanayia, J., showed bias before and during the
hearing of the appeals they were inconpetent to sit in the
Ful | Bench, and "their judgnent was coram non judice".

On "the prelimnary issue of res judicata" Rajagopalan, J.,
held that the Full Bench judgrment of the Mysore Hi gh Court
did not bar the hearing of the suit in regard to the
i movabl e properties in Madras claimed by the plaintiffs for




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 89

two resons (1) that the title to those properties was not,
in fact, adjudicated upon by the Mysore Court, and (2) that
the Ilex situs governed the inmovabl e properties in Madras.
The | earned Judge al so indicated the scope of the enquiry on
the plea of conclusiveness of the foreign judgment raised by
the executors. He observed that the Madras Hi gh Court not
investigate the allegations nmade agai nst the Judges of the
Mysore High Court in the conduct of the appeal itself, or of
the property or correctness of their decisions in the
appeal s or in the | egal proceedings connected therew th, but
two questions fell outside the purview of that rule; (a)
whet her M. Medappa had been and was using a notor car
bel onging to the estate in the hands of 'the executors, and
(b) whether M. Medappa sent for L.S. Raju who was engaged
to appear as counsel for the plaintiffs and attenpted to
di ssuade himfrom conducting the case for the ",plaintiffs’
famly". If these two allegations were est abl i shed,
observed Raj agopal an, J., they mght possibly furnish proof
that one of the Judges of the Mysore High Court who had
heard the appeal s was "interested" in the subject matter of
suit itself and that would be a ground falling within the
scope of exception (d) to s. 13 Cvil Procedure Code. He
accordingly ruled that the plaintiffs nmay
35
| ead evidence on/'those two allegations but not as to the
rest. Against the order, two appeals were preferred to the
Hi gh Court under the Letters Patent, one by the plaintiffs
and the other by the executors. The plaintiffs subnitted
that Raj agopal an, J., was in error in restricting the scope
of the enquiry into the allegations of bias, interest and
partiality. The executors contended that the judgnent of
the Msore High Court was conclusive as to title to al
properti es novabl e and i nmovabl e bel onging to the estate of
Ramal i ngam and di sposed of by the will and that no ' enquiry
at all as to the allegation of bias and proof of interest,
about the use by M. Medappa of a motor car belonging to the
estate and the dissuasion by M. ‘Medappa of Raju should be
permtted. The High Court of Madras held that  evidence
about the attenpts made to dissuade Raju from appearing for
the plaintiffs was adm ssible, but not evidence relating to
the use by M. Medappa of a nmotor car belonging to the
estate. They observed that even if the "Mercedes car” of
"the estate was used by M. Medappa, the user was before he
was appoi nted Judge of the Mysore Hi gh Court and the notor
car had been sold away nore than three years before the date
on which M. Medappa sat in the Full Bench and it could not
therefore be said that because he had used the  car sone
years before the date on which he sat in the Fall Bench, "he
had so identified hinself with the executors that in -taking
part in the hearing before the Full Bench," the proceeding
was contrary to natural justice. They also held “that the
judgrment of the Mysore High Court, unless the "plea coram
non judi ce" was established, was conclusive as to all  ‘itens
of property in dispute in the suit, except as to the four
itens of inmmpveable property in Madras.
The suit was thereafter allotted to the file of Ramaswam,
J., for trial was heard together with

36
five other suits-Suits Nos. 91 of 1944, 200 of 1944, 251 of
1944, 274 of 1944 and 344 of 1946 all of which directly
rai sed guestions relating to the interest which t he
plaintiffs claimed in the estate devised under the will as
nmenbers of a joint- famly. By consent of parties, the
evi dence recorded in Suit No. 60 of 1944 and Suit No. 61A of
1947 of the file of the District Judge, Bangalore, was
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treated as evidence in these suits and proceedings and the
record of the Mysore High Court in the civil suits and the
printed record of the Privy Council in the pr obat e
proceedings and the record in the petition for a wit of
prohibition filed in this Court restraining enforcenent of
the judgnent of the Mysore Court were treated as part of the
record of the suit.
In Suit No. 214 of 1944, three principal questions fell to
be determ ned
(1) whet her the judgnent of the Mysore High
Court holding that the estate devised by
Ramal i ngam._ by his will was his selfacquired
property was conclusive as to title to
properties novable and inmmovable, situate
wi t hout the jurisdiction of the Mysore State;
(2) whet her the proceeding in the Msore
H gh~ Court in which the judgnent pleaded as
concl usive was rendered, was vitiated because
it was opposed to natural justice and
(3) whet her by his will dated Septenber 10,
1942, Rammlingamattenpted to di spose of the
estate which belonged to the jointfamly of
hi nsel f “and hi's sons, the plaintiffs.
Ramaswam , -J, did not expressly deal with the
first question, presunmably because (so far as
he was concerned it was concluded by the
j udgrent
37
of the Division Bench in appeal s agai nst the,
interlocutory order relating to the scope of
the enquiry in the suit, but on the second and
the third questions he held in favour of the
plaintiffs. He held that for diverse reasons
the "Full Bench judgment of the Hi gh Court was
coram non judi ce" and therefore not conclusive
within the neaning of s. 13 of the Code of
Cvil Procedure, (and that t he evi dence
di scl osed that the property novable and
i movable set out in the scheduled to the
pl ai nt and the busi-ness conduct ed by
Ramal i ngam belonged to the joint famly  of
Ramal i ngam and his sons. He accordingly
decreed the claim of the plaintiffs f or
possessi on of the property novabl e and
i movable), set out in the Schedule to the

pl aint (except 1650 shares of the I ndi a Sugars

efineries Ltd.) and directed an
account of the nmanagement by the executors of
the properties fromthe date of Ramalingans

death till delivery of possession of the
properties to the plaintiffs. He al so
declared that the business carried oniin the
nane of Oriental Films at 9 Stringers St., G

T. Madras, was the sole proprietary concern of
the joint famly and the profits realised from
" Pal ngrove" and Veget abl e al Factory
constituted the assets of the estate of
Ramal i ngam subject to such equities as m ght
arise in favour of Narayanaswam Muidaliar on
the footing of the doctrine of Quantam Meruit
to be determined by the final decree or
execution proceedings."

Agai nst the judgment of Ramaswani, J. the executors appeal ed

to the H gh Court. The High Court observed that the

deci sion of the Mysore High Court could not "take effect in

and R
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respect of the imovable properties situate in the State of
Madras ; but it could naturally affect the noveables situate

there. In fact, the imovable properties in Mdras State
were not included in Msore suits. It is therefore
necessary for the nenbers of

38

Ramal i ngamis famly to get rid of the decision of the Mysore
H gh Court before they can have any chance of obtaining the
novabl e properties of Ramalingamsituate in the State." The
H gh Court after an el aborate review of the evidence held
that the estate which Ranali ngam sought to di spose of by his
will was joint-famly estate, and he was on that account
i ncompetent to dispose of the sane, and the plaintiffs were
entitled to the i movables in Mdras, but as to novabl es the
judgenent of the Mysore High Court was conclusive there
being no reliable evidence to establish the plea of "coram
non judice". The H gh Court accordingly nodified the decree
of the trial Court. They confirmed the decree in so far as
it related to i nmovables in Madras and disnmissed it as to
the rest.. They further declared that the sale proceeds of a
property —called "Pal ngrove"--which was execluded from the
Schedule to the plaint in the Bangalore suit-,,constituted
the assets of the said joint famly" and on that footing
gave certain directions.
Agai nst the judgnent of the High Court nodifying the decree
of M. Justice Ramaswam two appeal s-Nos. 277 and 278 of
1958-are preferred : Appeal No. 277 is by the plaintiffs,
and Appeal No. 278 of 1858 is by the executors. The
plaintiffs contend that the judgnent of the Msore Fal
Bench is not concl usive between parties in the Madras suit,
for the Msore Court  was  not a court of conpet ent
jurisdiction as to property novable and i movable ' outside
the territory of the Mysore State, that the judgnent was not
bi ndi ng because the Judges who presided over the Full ' Bench
were not conpetent by the |aw of the Mysore State to decide
the dispute and that in any event it "was coramnon  judice"
because they were interested or biased and the proceedi ngs
bef ore them were conducted in a manner opposed to
39
natural justice. On behalf of ‘the executors, it is
submitted that the judgment was conclusive as to the nature
of "the Kolar Gold Fields business", which was found to be
the separate business of, Ramalingam and the Madras Hi gh
Court was only conpetent to decide whether the i mmvables in
Madras were not acquired out of the earnings of  that
busi ness.
Section 13 of the Code of Civil Procedure, Act V-~ of 1908,
provi des :
"13. A foreign judgnment shall be . conclusive
as to any matter thereby directly adjudicated
upon between the sanme parties or- between
parties under whomthey or any of them claim
litigating under the sane title except-
(a) where it has not been pronounced by a
Court of conpetent jurisdiction
(b) where it has not been given on the
nmerits of the case
(c) where it appears on the face of the
proceedi ngs to be founded on an incorrect view
of international |law or a refusal to recognise
the law of India in cases in which such lawis
appl i cabl e.
(d) where the proceedings in which t he
j udgrment was obtained are opposed to natura
justice
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(e) where it, has been obtained by fraud
(f) where it sustains a claimfounded on a

breach of any lawin .force ill India.

40
By that enactment a foreign judgment is made conclusive as
to all matters directly adjudicated upon between the
parties, except as to cases set out in cls.(a) to (f). The

judgrment of the Mysore High Court is, it is clained by the
plaintiffs not conclusive because-
(1) it has not been pronounced by a court of
conpetent jurisdiction,
(2) that on the face of the proceeding it
was f ounded on incorrect view of t he
international |aw, and
(3) t hat the proceeding in whi ch t he
j udgrment was pronounced was opposed to natura
justice.
The dispute in the appeal filed by the plaintiffs primarily
relates to the shares of the India Sugars & Refineries Ltd,
and novables in Madras. The judgnent of the Msore Court
gua the immvables in Mysore has becone final and is not and
cannot be challenged inthis Court. The Mysore High Court
was conpetent to adjudicate upon title to i movables wthin

the territory of ‘the State of Msore, in the suits
instituted by the plaintiffs against the executors. In
considering whether “a judgnent of a foreign Court s
conclusive, the courts in India will not inquire whether

concl usi ons recorded thereby are supported by the evidence,
or are otherw se correct, because the binding character of
the judgnment may be displaced only by establishing that the
case falls within one or nore of the six clauses of s. 13,
and not otherw se. The registered office “of the India
Sugars & Refineries Ltd., was in Bellary in the Province of
Madras, and the situs of the shares which are novables-nay
normally be the place where they can be effectively’ 'dealt
with (see Erie Beach Co. v. Attorney-General for Ontario(l)
and Brasssard v. Smth(2). The situs of the

(1) [1930] A.C. 161.

(2) [1925] A.C. 372,
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shares of the India Sugars & Refineries Ltd. may therefore
be properly regar ded as wi t hout the territorial
jurisdiction of the Msore Court at the date of the
institution of the suit by the plaintiffs. Counsel for the
plaintiffs subnitted that the Courts in the Indian St-ate of
Mysore which qua the Courts in the Province of Madras prior
to the enactnent, of the Constitution, were foreign Courts
bad no jurisdiction to adjudicate upon title to novables
outside their territory, for the action to declare title to
such novabl es and order for possession thereof was by the
rules of private international |law an action in rem and the
j udgrment of the Mysore Court was on that account a nullity.
Counsel ur ged that the principle of subm ssi on to
jurisdiction has no application in actions in rem because
jurisdiction in rem rests entirely upon presence actual  or
national of the res within the territory over which the
Court has power. Counsel also urged that recognition of
jurisdiction in transactions involving a foreign elenent
depends upon the doctrine of effectiveness of judgments, and

wi |l lingness of parties to submt to jurisdiction in actions
in remis irrelevant. Enlarging upon this thene,. it was
submtted that the shares of the India Sugars & Refineries
Ltd. had at the nmaterial time a situs outside t he

jurisdiction of the courts of the Mysore State and by the
rul es of private international law, an action f or
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adjudication of title to the shares being an action in rem
the courts of the State of Msore were inconmpetent to
entertain a suit in which title to the shares was involved
because they could not render an effective judgnent for
possession of those shares. On the assunption that in an
international sense the Court of the District Judge,
Bangal ore, was inconpetent to adjudicate upon title to the
shares and the novabl es and to award possession thereof, it
was urged that a suit for determination of title to and for
possessi on of the shares and novabl es could be instituted in
the Madras Hi gh Court al one and by

42

their submission the plaintiffs could not invest the Court
of the District Judge. Bangalore, wth jurisdiction to
adj udi cate upon the conflicting clains of title to the
shares. The argunent therefore is that t he action
instituted by the plaintiffs.in the District Court of
Bangal ore being  an action in rem’that Court was by the
rules 'of 'private international |aw universally recognised,
conpet ent to adjudicate wupon title only to property
regardi ng- which it could render an effective judgnment, and
as the plaintiffs clained title to and possession of shares
of the India Sugars & Refineries Ltd. and other novables
outside the territory of Mysore the judgnent of the Msore
H gh Court that the shares and the novabl e property were the
sel f-acquisition of / Ramalingam was not" binding upon the
parties, because the Msore Court-was not a Court of
conpetent jurisdiction within the neaning of 's. 13, GCivi
Procedur e Code, 1908.

A judgnment of a foreign court to be conclusive between the
parties nmust be a judgnent  pronounced by -a court of
conpetent jurisdiction; and conpetence contenplated by s. 13
of the Code of Civil Procedure is in an international sense,
and not nerely by the law of foreign State in which the
Court delivering judgnment functions Chornal Balchand v.
Kasturhand (1), Panchapakesa v. Hussim(2) and Penberton v.

H ghes (3). It is necessary to enphasize that /what is
called private international law is not |aw ‘governing
rel ati ons between independent States : private internationa
law, or as it is sometimes called "Conflict of Laws", 1is
simply a branch of the civil law of the State envolved to do
justice bet ween litigating parties in respect of

transactions or personal status involving a foreign elenent.
The rules of private international |aw of each State nust
therefore in the very nature

(1) [1936] I.L.R 63 Cal. 1083

(2) A 1.R 1234 NMad. 145.

(3) [1899] Ch. 781.
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of things differ, but by the comty of nations certain rules
are recognised as comon to civilised jurisdictions.

Through part of the judicial systemof each State | these
common rul es have been adopted to adjudi cate upon disputes
involving a foreign element and to effectuate judgments  of
foreign courts in certain matters, or as a result  of
i nternational conventions.

Roman | awyers recognised a right either as a jus in remor a
jus in personam According to its literal neaning "jus in
rem is right in respect of a thing, a us in personant is a
ri ght against or in respect of a per son. In noder n
legal terminology aright in rem postulates a duty to
recogni se the right inposed upon all persons generally, a
right in personam postul ates a duty inposed upon a deter-
m nate person or class of persons. A right in rem is
therefore protected against the world at large; a right in
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per sonam agai nst determ nate individuals or persons. An
action to enforce a jus in personamwas regarded as an
action inrem But in course of time, actions in rem and
actions in personamacquired different content. Wen in an
action 'the rights and interest of the parties thenselves in
the subject matter are sought to be determ ned, the action
is in personam The effect of such an "action is therefore
nerely to bind the parties thereto. Were the intervention
of the Court is sought for the adjudication of a right or
title to property, not nmerely as between the parties but
against all persons generally, the actionis in rem Such
an action is one brought in the Admiralty Division of the
Hi gh Court possessing Admiralty jurisdiction by service of
process agai nst a ship or’ cargo within jurisdiction. There
i s another sense in which anaction in remis understood. A
proceeding in relation to personal status is also treated as
a proceeding in rem for the judgnent of the proper court
within the jurisdiction of which the parties are domciled
is by com'ty of

44

nations admitted to recognition by other courts. As
observed by Cheshire in his "Private International Law'
Sixth Edition at page 109, "In Roman |aw an action in rem
was one brought in order to vendicate a jus inrem i.e., a

right such as ownership avail abl e agai nst ‘all persons, but
the only action in remknown to English lawis that which
lies in an Adnmiralty court against a particular res, nanely,
a "hip or sone other res, such as cargo, associiated with the
ship." Dealing wth  judgment in rem and judgnments in
personam Cheshire observes at page 653, It (judgnent in
renm) has been defined as a judgnent of a court of  conpetent
jurisdiction determining the status of a person or thing (as
distinct fromthe particular interest in it of a party to
the litigation); and such a judgnent is conclusive evidence
for and against all persons whether ~parties, privies or
strangers of the matter actually decided .......... A
judgrment in remsettles the destiny of the res itself |and
binds all persons claimng aninterest in the property
i nconsistent wth the judgnent even though pronounced in
their absence’ ; a judgment in personam although it may
concern a res, nerely determnes the rights of the litigants
inter se to the res. The former |ooks beyond the individua
rights of the parties, the latter is directed solely to
those rights A foreign judgnent which purports to operate
inremwll not attract extraterritorial recognition _unless
it has been given by a court internationally competent in
this respect. |In the eyes of English |law,, the adjudicating
court nust have jurisdiction to give a judgnent binding al
persons generally. |If the judgnent relates to inmmovabl es,
it is clear that only the court of the situs is conpetent.
In the case of novabl es, however, the question of conpetence
is not so sinple, since there would appear to be at | | east
three classes of judgnents in rem
(a) Judgnents which inmedi ately vest
45

the, property in a certain person as against
t he whol e worl d.

These occur, for instance, ",here a foreign
court of Admiralty condemms a vessel in prize
pr oceedi ngs.

(b) Judgnents which decree the sale of a
thing in satisfaction of a claimagainst the
thing itself.

and (c) Judgments which order novabl es be sold
by way of adm nistration.”
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An action in personamlies normally where the defendant is
personally within the jurisdiction or submts to t he
jurisdiction or though outside the jurisdiction nmay be
reached by an order of the court. By s. 20 of the’ Msore
Code of CGivil Procedure a general jurisdiction (subject to
es. 16 to 19 which deal with suits relating to inmovable
property and novabl e property under distraint and certain
incidental matters) was conferred on Courts in respect of
suits instituted within the local limts of whose
jurisdiction-
(a) the defendant, or each of the defen-
dants, were there are nore than one, at the
time of the comrencenent of the suit, actually
and voluntarily resides, or carries on
busi ness or personally works for gain; or
(b) any of the defendants, where there are
nore-t han one, at-the time of the comrencenent
of 'the suit, actually and voluntarily resides,
or carries on.business, or personally works
for gain, provided that in such case either
the leave of the Court is given or the
def endants® who do not reside, or carry on
busi ness, or~ personally work for gain, as
af or esai d,” acqui esce in such institution; or

46
(c) the cause of action, wholly or in part
ari ses,
These rul es deal wiith the territorial jurisdiction of courts
in respect of all ‘suits other than those relating to

i movabl e property or for recovery of novable property under
distraint or attachnment. But in their ~application they

extend to all per sons whether domciled or not. wthin
jurisdiction. Section 20 of the Code ext ends t he
jurisdiction of the courts to persons or - transacti ons beyond
the territorial limts of the courts. ~Such jurisdiction in
per sonam whi ch transcends territorial limts is conferred on
the courts by the | aw maki ng authority of many States. In

England, by Oder X, r. 1 of the Rules of the Suprene
Court, discretionary jurisdiction in personamis exercisable
by the courts by effecting service outside the jurisdiction
of a wit of sunmons or notice of a wit of sunmons agai nst
an absent defendant in the classes set out therein

A court of a foreign country has jurisdiction to deliver  a
judgrment in remwhich nmay be enforced or recognised in an
I ndi an Court, provided that the subject nmatter of the action
is property whether novable or i movable within the foreign
country. It is also well settled that a court of ‘a foreign
country has no jurisdiction to deliver a judgment capable of
enforcenent or recognhition in another country in any
proceedi ng the subject nmatter of which is title to inmpvabl e
property outside that country.

But there is no general rule of private international |aw
that a court can in no event exercise jurisdiction in
rel ation to per sons, matters or property out si de
jurisdiction. Express enactnent of provisions like s. 20,

Cvil Procedure Code, 1908 (V of 1908) and 0. XI, r. 1 of
the Supreme Court Rules in England, negative such an
assunpti on.

47

The courts of a country generally inpose a threefold
restriction upon the exercise of their jurisdiction (1)
jurisdiction in rem(binding not only the parties but the
world at large) by a court over res outside the jurisdiction
wi Il not be exercised, because it will not be recognised by
other <courts; (2) The court will not deal directly or
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indirectly with title to immovable property outside the
jurisdiction of the State fromwhich it derives its autho-
rity; and (3) Court will not assist in the enforcenent
within its jurisdiction of foreign penal or revenue | aws.

The suit filed by the plaintiffs was for possession of the
estate di sposed of by the will of Ramalingam |In paragraph
3 of the plaint in the Bangalore District Court suit (and
that is the only foreign suit to which we wll refer,
because it is compn ground that the avernments in the two
plaints-in the District Court at Bangalore and in the
District Court, Cvil Station Bangal ore, which was conso-
lidated for bearing with the Bangal ore suit, were the sane)
it was averred "The plaintiffs and their father, the late V.
Ramal i nga Mudal i ar, were nmenbers of the wundivided Hindu
joint famly and the properties set out in the schedule
among others belong to the said joint famly. The said
Ramal i nga Mudaliar died on the 18th of Decenber, 1942, and
on his death the three plaintiffs herein have becone
entitled 'by -survivorship to all the said properties." In
paragraph 11, it was averred, "The plaintiffs state that as
the properties set out arejoint famly properties the late
Ramal i ngam had no di sposing power in respect of them and any

will alleged to have been executed by himis in any event
void and inoperative in law, and not binding on the
plaintiffs. It was then averred in paragraph 13, that the

executors under the will of Ramalingam had entered upon the
properties and business set out in the schedul e purporting
to be the executors
48
under an alleged will of the said Ramalingam and as the
said will was, in any event invalid the defendants were in
wongful possession of the said properties ~and businesses
and the plaintiffs were en, titled to recover the same from
the executor a as the surviving menbers of the joint, famly
consi sting of thenselves ~and their deceased f at her
Ramal i ngam By paragraph 22 they clained anong other
reliefs, the foll ow ng:
(a) that the executors be ordered to deliver
possession of all the properties -and busin-
esses in their possession, nanagenent and
control together with the profits and incon¥’
accrued therefrom since 18t h Decenber, 1942,
(b) that defendants 17 and 18 (enpl oyees of
Ramal i ngam) be ordered to deliver possession
of the assets and capital together .Wth the
profits of the businesses of Kolar Gold Field
contracts, mlitary contracts and ci nema
busi ness. ,
(c) that the executors and defendant 15 who
are alleged to hold shares of the India Sugars
& Refineries be ordered to retransfer the
shares to the plaintiffs.
The plaintiffs in paragraph 19 averred, in inpleading the
India Sugars & Refineries Ltd., Bellary as Defendant No. 16
in the suit, that the conpany was inpl eaded "so give effect
to an order of transfer of at |east 19,000 shares from the
nanmes of defendantes 1 to the plaintiffs.
The claimin suit was clearly for adjudication of title of
the plaintiffs agai nst persons who had wongfully possessed
thenselves of their property. Mnifestly, an action in
personamis one brought in order to settle the rights of the
parties as between
49
t hensel ves and only between thensel ves and persons cl aimng
through or under themwhether it relates to an obligation
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or, as 1in the case of detinue, to chattels. A decision
obtained in this suit is effective only as between the
parties. By the Mysore Code of Civil Procedure the District
Court of Bangal ore was conmpetent to entertain the suit for
possession of imovable properties within the jurisdiction
of that court and also for an order against the executors to
retransfer the shares of the India Sugars & Refineries Ltd.,
to the plaintiff. The situs of the shares in any question
between the Conpany and the hol ders thereof was the regi-
stered office of the Conpany in Bellary (outside the State
of Mysore), but the share certificates nmust, on the case of
the plaintiffs as set out in the plaint, be deemed to be
with the executors and conpliance with the decree, if any,
passed against the executors for an order of retransfer
could be obtained under the Code of Civil Procedure (’see
Oder XXI, rr. 31 and 32 Mysore Civil Procedure Code).
There is no rule of private international |aw recognised by
the courts in India which renders the Bangalore Court
i ncompetent to grant a decree directing retransfer of the
shares nmerely because the shares have a situs in a dispute
bet ween. the Conmpany and the shareholders outside the
jurisdiction of the foreign court: Counsel for t he
plaintiffs submttedthat the Mysore Court was incompetent
to deliver an effectivejudgnent in respect of the shares,
but by personal conpliance with an order for retransfer
judgrment in favour / of the plaintiffs  could be rendered
effective.
It is in the circunstances not necessary to  express any
opinion on the question whether  on the principle of
effectiveness is founded the conclusive character of a
foreign judgnent. Onthis question text book witers
di sagree, and there is singular absence of even persuasive
authority. Dicey maintained (see Dicey's Conflict of Laws,
7th Edition
50
p. 17 Introduction) that the jurisdiction in personam of
English courts rests upon the principle of effectiveness
whi ch he defined as follows: -
"The courts of any country are considered by
English aw to have jurisdiction over (i. e.,
to be able to adjudicate upon) any matter with
regard to which they can give an effective
judgrment, and are considered by English |aw
not to have jurisdiction over (i. e., not to
be able to adjudicate upon) any nmatter with
regard to which they cannot give an effective
j udgrent . "
This principle received apparent approval in-a dictum of
Lord Merrivale, President of the Matrinonial. Court in
Tallack v. Tallack (1) wherein it was observed at p. /221
“I't is not clear that the judicial tribunals- of the
Net herl ands are able to give effect at all to judgenents of
foreign courts even in personal actions’ against defendants
l[iving in Holland. But having regard to the terns of the
Cvil Code, and the evidence of Dr.- Bisschop, | _am
satisfied that a decree of this Court purporting to
partition the property of the respondent would be an idle
and wholly ineffectual process." In Tallack8 case, the court
refused the petition of the husband for an order for
settlenent of the estate of the wife upon the children of
the nmarriage after a decree for dissolution was passed, on
the ground that to accede to it would be to extend the
jurisdiction of the English Court against a defendent who
was not at the material tinme domiciled within its jurisdic-
tion, and who had appeared only to dispute the exercise of
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jurisdiction beyond territorial limts. This ground was
sufficient to support the decision of the court and the
observation about the principle of effectiveness wer e
pl ai nl y unnecessary.

(1) (21927) P. D. 211.

51

Schmtthoff in "The English Conflict of Laws" 3rd Edition at

page 425 observes:
e t he
jurisdiction of the courts is not based upon
consi derations of actual or probable effect of
their dicision. The argument fromthe effect
of the judgnment to the jurisdiction of the
court represents an approach to the problem
under investigation fromthe wong end, in the
same way as the argument fromthe effect of
the choice of lawto the choice itself is, in
the words of Lord Russel, founded upon a
fallactious basis."

Graveson inhis "The Conflict of Laws" 4th Edition at p. 338

observes
“"In the -doctrine of effectiveness English
jurists-have sought to provide for the courts
a reasonable and adequate theory to determ ne
the /exercise of jurisdiction. The reason-
abl eness of the theory is assured by its prac-
tical basis; but its ~conplete adequacy is
ref uted by the exi'stence of Engl i sh
jurisdiction over _defendants =~ outside t he
jurisdiction in cases falling within Oder 11
of t he Rul es of t he Supr ene
Court..... ..o i, The basis of
jurisdiction in the English conflict of |aws
is wder than, though it conprehends, the

principle of effective enf or cenent of
j udgrent s. It lies in the adm nistration of
justice."

In an action in personamthe court has jurisdiction to nake
an order for delivery of novables’ where the parties /submt
to the jurisdiction. A person whoinstitutes a suit in a
foreign court and claims a decree in personam cannot after
the judgment is pronounced against him say that the court
had no jurisdiction which he invoked and which the  court
exercised, for it is well recognised that a party who is
present within or who had submitted to jurisdiction cannot
after wards question it.

52

W may briefly refer to cases on which counsel for. the
plaintiffs relied in support of his plea that the |udgnent
of the Mysore High Court in so far as it relates to novabl es
outside the State of Mysore was not concl usive between the
parties in the Madras suit.

In Messa v. Messa (1) the judgment of the Al exandria Supreme
Court relating to the validity of a will executed by one
Bunin Menahi m Messa was held not binding as a judgnent _in
rem upon the parties to a litigation in Aden in which the
defendants claimed to be executors under the will of the
testator. The testator was not domiciled wthin t he
territory over which the Suprene Court of Al exandri a
exercised jurisdiction, and therefore the judgnent though in
remwas not held binding upon the executors. That case has
no bearing on the contention raised by the plaintiffs. Nor
is the opinion of the Judicial Comrittee in Sardar Gurdaya
Singh v. Rajah of Faridkote (2) of any assistance to the
plaintiff;. In that <case it was observed that a noney
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decree passed by a foreign court agai nst an absent foreigner

was by international law a nullity. Lord Selborne in that

case at p. 185 observed
"Territorial jurisdiction attaches (with
speci al exceptions) upon all persons either
permanently or tenporarily resident within the
territory while they are withinit; but it
does not follow them after they have withdrawn
from it, and when they are living in another
i ndependent country. It exists always as to
land within the territory, and it may be
exerci sed over novables within the territory;
and in question of status or successi on

governed by - domicil, it nmay exist as to
persons _domiciled, or who when Iliving were
domiciled, wthin the territory. As between
di fferent

(1) 1. L. R (1938) Bom 529.
(2) [1894] L. R 21 1. R 171 .
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provi nces under the sovereignty (a. g., under
the Roman Enpire) the. legislation of the
sovereign may distribute and regulate juris-
diction; but no territorial |egislation can
give/ jurisdiction which 'any foreign Court
ought to recogni se against foreigners, who.
owe ' no allegiance or obedience to the Power
whi ch so | egisl ates.

In a personal action, to which none of these
causes of jurisdiction apply, a decree pro-
nounced i n absentem by a foreign Court, to the
jurisdiction of which the Defendant has not in
any way submitted hinself, is by internationa
law an absolute nullity. He is wunder no
obligation of any kind to obey it; and it rmust
be regarded as a nmere-nullity by the Courts of
every nati on except (when authorised by

special local legislation) in the country of
the forum by which it was pronounced."
In Castrique v. Inri (1) a bill issued by the naster of a

British ship on the owner for costs of repairs and
necessaries supplied, was di shonoured, and the endorsee a
French subject sued the master in the Tribunal de Comrerce

at Havre. In neantinme, the owner nortgaged the ship -and
becane bankrupt. The Tribunal ordered the naster to pay the
sum due which was "' privileged on the ship." In default of

paynment the ship was seized and detai ned. The judgnent of
the Tribunal was by the French law required to be confirnmed
by the Civil court of the District and accordi ngly the Cvi

Court summned the owner and the assignee in bankruptcy |,
but not the nortgagee and his assignee and in default of
appearance decreed sale of the ship by auction. The
consignee of the nortgagee Castrique then comrenced an
action in the "nature of replevy" of the ship and the court
of appeal hel d--though erroneously-that the bill of the sale

to
(1) (1870) 4 H. L. 414.
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Castrique not having been registered was invalid and he had
no locus standi to maintain the action. The ship was then
sold to a British subject, who brought it to Liverpool and
registered it in his own nane. Castrique then comenced an
action in the Court of Cormobn Pleas in conversion against
the purchaser pleading that the sale in France was void.
The House of Lord 3 held that there was a judgnent in remin
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the French Court and the title of the purchaser to the ship
could not be reagitated in the courts in Engl and.

The proceeding in the French Court was manifestly one in
rem for it was to enforce a nmaritinme lien, which by the
French |aw was a proceeding in rem and as the ship was in
the French territorial waters, it nust in the English Court
be so treated and held. These oases do not support the plea
that the judgment of a foreign court qua novabl es out side
its jurisdiction wll not be conclusive between the sane
parties in an action relating to those novables in an Indian
Court.

The plea that conclusiveness of a foreign judgnment set up as
a bar where that judgnent was delivered after the suit in
which it is pleaded was instituted is w thout substance.
The | anguage of a.3 of the Code of Civil Procedure, 1908, is
explicit:a foreign judgnent  is nade hereby concl usi ve
between the parties as to any matter directly adjudicated
and it~ is not predicated of the judgnent that it nust be
delivered before the suit in which it is set up was
i nstituted. Section 13 incorporates a branch of t he
principle of ~res judicata, and extends it wthin certain
limts to judgnents of foreign courts if competent in an
international sense ‘to decide the dispute between the

parties. The rules of res judica applies to al
adjudications in a "former suit", which expression by the
Explanation 1 to s. Il of the Code of Civil Procedure

denotes a "suit which has been decided prior to

55

the suit in question whether or not it was instituted prior
thereto. This explanation is merely declaratory of the |aw
the decisions of the Courts inIndia prior to its ‘enactnent
establish that proposition conclusively. (Balkishan V.
Ki shan Lal (1) Beni Madho v. Inder Shahi(2) ). The dictumto
the contrary in The Delta : "The Erminia Foscolo (3)" is not
sufficient to justify a departure fromthe plain words of
the Indian Statute.

One nore ground of inconpetence of the Mysore Hi gh Court to
deliver the judgnment set up as a bar to the triall of the
Madras suit in so far as it relates to novabl e needs 'to be
adverted to. It was subrmitted that Balakrishnaiya, J., was
not conpetent to refer to a Full Bench the appeals for
hearing, after judgments recording final —opinions were
del i vered by him and by Kandaswam Pillai, J. To
recapitulate the facts which are material on this plea:
Appeal s Nos. 104 and 109 of 1947-48 agai nst-the judgment of
the District Judge, Bangalore, filed by the executors were
heared by Bal akri shanai ya and Kandaswanmi Pillai, ~ JJ. The
Judges after hearing argunments differed on “alnpst every
guestion raised in the appeals. Bal akrishanaiya, J. was for
reversing the judgnent of the trial Court and Kandaswam
Pillai, J., was for affirmng the sane. Bal akri shanaiya J.
observed in the concluding part of his judgnent "“In the
result, | amof opinion that the judgments and decrees of
the learned District Judge cannot be sustained and are
liable to be set aside by dismissing the suits wth costs

throughout." After the opinion of Bal akri shanaiya, J., was
del i vered Kandaswam Pillai, J., delivered his opinion. He
observed, "In the result, the judgnment and the decree in the

suits have to be confirmed, and regul ar Appeals Nos. 104 and
109 of 1947-48 have

(1) (1888) I. L R. 11 All. 148

(2) (1909) I.L.R 32 All. 67.

(3) L. R (1876) P.D. 393, 404.
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to be dismssed with costs to be borne by appellants
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(defendants 1 to 3) from the estate of Ramal i ngam "
Thereafter, Bal akrishnaiya, J., referred the case to a Ful
Bench under s. 15(3) of the Mysore High Court Regul ation of
1884, and signed his "judgnment". The relevant, statutory
provisions then in operation relating to the procedure to be
followed in the event of a difference between Judges
constituting a Bench were these: Section 98 of the Msore
Cvil Procedure Code provided:
(1) Where an appeal is heard by a Bench of
two or nore Judges the appeal shall be decided
in accordance with the opinion of such Judges
or of the majority (if any) of such Judges.
(2) VWhere  there is no such nmmjority which
concurs in "a Judgrment varying or reversing
the decree appeal ed from such decree shall be
confirmed.
Section 15 (3) of the Mysore, H gh Court Regul ation, 1884,
as anended by Act X1 of 1930, provided:
"The ~decision of the majority of Judges
conpri sing any Full Bench of the H gh Court or
ot her Bench of the said Court consisting of
not less than three Judges shall be the
deci si on of the Court.
VWen a Bench of the Hi gh Court consists of
only/ two Judges and there is a difference of
opi nion between such Judges on any nateria
guestion pending before it,  such question
shal I be disposed of -in‘the manner prescribed
by Section 98 Civil Procedure Code or s. 429
of the Crim nal Procedure Code as the case nmay
be or at  the-discretion of either of the
Judges conposing the Bench it shall be
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referred to a Fall Bench and the decision ' of
the mpjority of the Judges on such Full 'Bench

shal |l be the decisionof the Hi gh Court."

If Judges constituting the Bench/differed and there was no
majority concurring in varying or reversing the decree
appeal ed from the judgnent had to be affirned. But it was
open to the Judges or either of themto refer under s. 15(3)
of the Mysore High Court Regul ation the questions on which
there was a difference to a Full Bench. The true rule envi-
saged by s. 15(3) of the Mysore High Court Regulation is
that the Court or the referring Judge shall set ~out -the
materi al questions on which there is a difference of opinion
wi t hout expressing any opinion on the result of the appeal

The two Judges did disagree: they disagreed on al mobst every
guestion which had a bearing on the claim nmade by the
plaintiffs, and they delivered their separate opinions
expressing their mutual dissent, and even incorporated in
their respective opinions the final orders to be passed on

their respective views in the appeals. In. so doing the
Judges committed a procedural irregularity; but, in our
judgrment, this procedural irregularity does not affect the
conpetence of the Fall Bench constituted to hear the
reference wunder s. 15 (3). Bal akri shanaiya, J., and
Kandaswam Pillai, J., did deliver separate and self-

contai ned opinions, setting out the final orders which in
their respective opinions should be made in the appeals, but
their intention was clear: they intended that in view of the
difference of opinion (so expressed the case should go
before a Fall Bench, and Bal akri shanaiya, J., passed an
order for reference presunable with the concurrence of
Kandaswam Pillai, J.

The decision of. the Allahabad H gh Court in Lal Singh wv.
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Ghansham Si ngh (1) does not assist the
(1) (1857) I.L.R 9 Al. 625 F.B.
58

plaintiffs in support of the plea that the reference the
Full Brench was invalid and the Msore Hgh Court was
i nconmpetent to hear the reference. In Lal Singh' s case % be
majority of the Court held that "Where a Bench of two Judges
hearing an appeal and differing in opinion have delivered
judgrments on the appeal as judgnments of the Court wthout
any reservation, they are not conpetent to refer the appea
to other Judges of the Court under s. 575 of the Civil Pro-
cedure Code of 1882)." In that case, a reference was made on
a difference of opinion between two Judges, but not a
guestion of law. By a. 575(2), Civil Procedure Code, 1882,
difference on a question of law being a condition of
reference, the reference was manifestly inconpetent; it was
so pointed out by Brodhust, J.; who was one of the Judges
conposing t he origi nal- Bench of /Judges who differed. There
is, however, no such restrictionins. 15(3) of the Msore
H gh Court Regulation, 1884. " Again, the principle of La
Singh’s case as broadly enunciated by the majority of the
Court has not been approved-in nman, |later cases in other
High Courts; for instance, Karali Charan Sarma v. Apurba
Krishna Bajpeyi (1), Umar Baksh v. Commissioner of |ncone
Tax, Punjab (2) and Jehangir v. Secretary of State (3). In
these cases it was held that in each case the question is
one of intention of the Judges differing in their opinions.
The Mysore Hi gh Court held in Nanjanma v. Lingappa (4) that
it is not illegal to refer a case under s. 15(3) of the
Mysore High Court Regulation, 1884, after the Judges
di ffering have recorded judgnents including the final orders
they are to make, and w thout any reservations. It was
observed in the judgnment of the Court ", The |ong 'standing
practice of this Court Is that one of the Judges nakes a
reference by a nere record in the order

(1) (1930) | L.R 58 Cal. 549.

(2)(1931) I.L.R 12 Lah. 725.

(3) (1903) 6 Bom L.R 131, 206.

(4) 4 L.LR Ms. 118.
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sheet after the judgenents are separately pronounced.” It
appears therefore that there was a settled practice in - the
Mysore High Court to refer cases wunder s. 15(3)  after
delivering differing opinions including the final orders to
be passed in the appeal on such opinions. J1n adjudging the
conpetence of the foreign court it would not be open to us
to ignore the course of practice in that court even if it be
not strictly warranted by the procedural |aw of that State.
Whet her the procedure of the foreign court which does not
of fend natural justice is valid is for the foreign court to
decide and not the court in which the foreign judgment is
pl eaded as conclusive. |In Brijlal Ranjidas v. Govindram
CGordhandas Seksaria (1) the judicial Committee in dealing
with the authority of the Indore Hgh Court to transfer
proceedings from the District Court of Indore observed
“the question whether-a foreign Court is the "proper Court"
to deal with a particular matter according to the |aw of the
foreign country is a question for the Courts of that
country. There is no doubt that some Court in Indore was "a
Court of conpetent jurisdiction." It was for the Hi gh Court
of Indore to interpret its. own |law and rules of procedure,
and its decision that the H gh Court was the "proper"” Court
nmust be regarded as conclusive." The Madras H gh Court coul d
not therefore investigate the propriety of the procedure
foll owed by the Mysore High Court referring the case to the
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Full Bench and the judgrment of the Mysore Full Bench was
therefore not exposed to the attack of want of conpetence
because the case was referred after the two Judges
constituting the Beach had delivered separate and conplete
opi ni ons expressing their views on the points in dispute.

In the plaint in the Bangalore District Court suit the
plaintiffs clained possession of the proper

(1) (1947) L.R 74 1.A 203.
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ties set out in the schedule on the ground that those and
ot her properties belonged to the joint fanmly of which they
and their father Ramalingam Mudaliar were nmenbers, and to
which they were entitled by survivorship on the death of
Ramal i ngam In Schedule "B to the plaint the first item
was the business at Kolar Gold Fields. The claim was
decreed by the trial court but the H gh Court reversed the
decree and di smissed the suit. - The Attorney-CGeneral submts
that the judgment of the Mysore Hi gh Court was conclusive
between the parties in respect of all matters adjudicated
thereby  ‘and the Madras Hi gh Court in considering the <claim
of the plaintiffs in the suit before it was debarred from
i nvestigating whether the Kolar Gold Fields business was the
separate property of Ramalingam The issue as to the
ownership of the Kolar Gold Fields business being directly
adj udi cated wupon /by ‘the Msore Hi gh Court, which was
conpetent in an international sense as well ‘as according to
the nunicipal law of Msore in that behalf, it was
submitted, that adjudication was conclusive  between the
parties in the Madras suit. Reliance in support of this
subm ssion was placed upon the definition of foreign
judgrment’ ins. 2 (9) of the Civil Procedure Code, 1908, and
the use of the expression ,"matter’ in s. 13 of the Code.

A foreign judgnent is conclusive as to any matter ‘directly
adj udi cated wupon thereby; but it does not include the

reasons for the judgnent given by the foreign court. VWhat
i s conclusive under s. 13 of the Code of Civil Procedure is
the judgnment, i.e., the final adjudication, and /'not the

reasons Brijlal Ranjidas v. Govindram Gordhandas. (1).
Section 13 in essence enacts a branch of the rule of res
judicata in its relation to foreign judgnments, but not every
foreign judgment is made conclusive in the Indian Courts by
s. 13. To be concl usive,

(1) (1947) L.R 74 1.A 203.
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a foreign judgrment nmust be by a court conpetent both by the
law of the State which has constituted it and in an
i nternational sense, and it must have directly adjudicated

upon the "matter" which is pleaded as res judicata. The
expression "matter" in s. 13 is not equivalent to subject
matter; it nmeans the right clained. To be conclusive the

j udgrment of the foreign Court rmust have directly adjudicated
upon a matter, the adjudication nust be between the sane
parties, and the foreign Court nust be a court of competent
jurisdiction. Story in his "Conflict of Laws", Eighth
Edition at p. 768 s. 551 says "In respect to inmnovable
property every attenpt of any foreign tribunal to found a
jurisdiction over it nust be fromthe very nature of the
case, utterly nugatory, and its decree nust be for ever
i ncapable of executioninrem"” Simlarly, Dicey in his
"Conflict of Laws" 7th Edition, Rule 85, enunciates the rule
as follows: "All rights over or inrelation to an inmovable
(land) are (subject to the exceptions hereinafter nentioned)
governed by the law of the country where the immovable is
situate (ex situs)." The-exceptions for the purpose of the
present case are not material. In the comrents wunder the
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Rul e, Dicey states at p. 513:
"The sovereign of the country where land is
situate has absolute control over the |[|and
within his dominion: he alone can bestow
effective right over it; his courts alone are
as arule, entitled to exercise jurisdiction
over such land. Consequently, any decision by
an English Court which ran counter to what the
lex situs had decided or would decide would
be, in nost cases a brutum ful men."

I n Conpandi a de Mocanbi que v. British, South C. De Souza V.

Sanb (1) Wight, J., observed at p. 366: "The pr oper

concl usi on appears to be that,

(1) [1891] 2 Q B. 358
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speaking general, subject to qualifications depending on
per sonal obl i gation, it is. a general princi pal of

jurisdiction that title to land is to be directly
determ ned, not nerely according to the |law of the country,
where the land is situate, but by the Court, of that
country, and this conclusion is in accordance with the rule
ordinarily adopted by the jurisprudence of other countries".
Title to inmmovable property may therefore be determ ned
directly or indirectly only by the law of the State, and by
the courts of the State in which it is situate. A decision
of a foreign Court directly relating to title to inmovable
property within its jurisdiction will of course be regarded
between the same parties as conclusive by the Courts in
I ndia: but that decision is ineffectual in the ‘adjudication
of claims to imovables wthout the jurisdiction of that
foreign Court, even if the foundation of titlein both the
jurisdictions is alleged to be identical. A foreign Court
being inconpetent to try a suit relating to inmovable
property not situate within its jurisdiction, the grounds on
which its decision relating to title to inmovable property
wi t hin its jurisdiction is founded wll not debar
investigation into title to other property wthin the
jurisdiction of the municipal courts, even if the Jlatter
properties are alleged to be held on the sane title. Every
i ssue and every conponent of the issue relating to title to
i movabl e property nust be decided by the Court within whose
jurisdiction it is situate: to recognise the authority of a
foreign court to adjudicate upon even a conponent of that
issue would be to recognise the authority of that Court to
decide all the conponents thereof.

In Boyse. v. Colclough (1) the Court of Chancery in - Engl and
was called wupon to consider the effect to be given to a
decree of an Irish Court determining the validity of a wll
of one Col cl ough who died

(1) [1855] K & J. 124: 69 E.R 396.
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| eaving lands in England and Ireland. The Court in ‘lreland
in a proceeding relating to the will declared it invalid.
The plaintiff to whomthe estate was devised under the wll
by Col clough, thereafter filed a bill in the Court  of
Chancery in England insisting upon the wvalidity of the
will,, and for a declaration that the i movables in England
passed under and as devised by the wll. The def endant
insisted that the decree of the Court in Ireland was in
regard to the validity of the will conclusive as the judg-
nment was of a court of conpetent jurisdiction between the
parties. page Wwod V. C. rejected the defendant’s plea. He
observed ", The foreign Court in this case did not try and
could not try the effect of the will of the testator on | and
in England. It is inpossible that the question could even,
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in any shape be raised before that Court in that suit, or,
apprehend, in any suit. The Court had before it a certain
alleged wll, purporting to devise certain Irish estates,
and it directed an issue to try the validity of that wll.
The issue was founded against the validity of the will and
the Court then decided upon the only thing upon which it
could decide, nanmely, that that instrument was not an
operative devise of the Irish estates.” This case was again
brought before the Court, and the judgnent is reported in
(1855) K & J. 502--69 EE. R 557. It was directed that to
prevent msconception an order of the Court of Chancery in
Engl and, establishing the will should be expressly limted
to the extent of the ‘jurisdiction. In Chockalinga v.
Dor ai swany(1l) a dispute arose between two persons each of
whom claimed the right to trusteeship of three religious
endowrents known as  Chidanbaram Miilam and Al apakkam
charities. O the Chidanmbaramcharities all the |lands were
in British Tndia and the charities were to be carried out
also in /British _I'ndia. In the Milam charities t he
performance was ~to be in British India and Pondicherry
(French

(1) (21927) I.L.R 51 Mud. 720.
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territory), and a large najority of the inmmopvable properties
were in Pondicherry and only one in British India. In a
suit filed in the Subordi nate Judge 's court at Pondicherry,
the trial court held that the first defendant Dorai swany
could not act as trustee because the original trustee
Murugayya had no power to appoint him The Appellate Court
reversed the decision and hel d that Dorai swany was properly
appointed. A suit was then instituted in the British Indian
Court in which the question as to the right of Doraiswany to
function in respect of inmovable property in British India
was questioned. The Court held that to Al apakkam chariti es,
neither the plaintiff nor the 1st defendant had any rights
because by the deed of settlenment the right of trusteeship
descended to the sons of Mirugayya. About the Chidanbaram
charities it was hold by the court that the Pondicherry
court had no jurisdiction as all the properties were situate
in British India and "Charities were to be —perforned" in
British India. About the Mailam charity, Kumar aswarmi
Sastri, J., held that in respect of the property in British
India the order was not binding, but having regard to the
nature of the trust and the inexpedi ency of having separate
managenent and appropriation of the inconme of the trust the
British Indian Courts would be justified in —upholding the
claim of the trustee appointed by the Pondicherry court in
respect of that charity. Srinivasa Aiyangar, J., held  that
as the Milam charity had its "domcile" in the French
territory, the decision of the French Court with regard to
the appointment of the trustee, and recovery by himof the
office of trustee was a decision of a Court of conpetent
jurisdiction wthin the neaning of s. 13, Code of G vi

Pr ocedure. The judgnent proceeded upon the theory  of
"domcil" of the trust which the |earned Judge hinself
characterised as "inappropriate" but he held that "on a

proper application and appreciation of principles of Private
International Law' in disputes
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relating to the office of trusteeship the court of competent
jurisdiction within the nmeaning of s. 13 is the court which
can be regarded as court of the situs of the trust. It s
difficult to accept this view expressed by Srini vasa
Aiyangar, J. It is, however, noteworthy that both the
| earned Judges held that the decision of the foreign court
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gua the Chi danbaram and the Al apakkam trust was not binding
on the Indian Courts.

The decisions in Sanmson Ricardo and Johan Lewis Ricardo v.
Garcias (1), Elizabeth Hendren v. Bathal Hendren (2) and
Bank of Australia v. Nios (3) on which the executors rely
are not of cases in which an issue decided by the foreign
court was regarded as conclusive in the trial of a suit

relating to title to i nmovable property in Engl and. The
decision in. Dogliani v. Crispin (4) also does not support
the plea of the executors. In that case the judgnent of a

Por t uguese Court holding that the defendant was t he
illegitimte son of one Henry Crispin and entitled according
to the Ilaw of Portugal to inherit the property of Henry
Crispin who was of a particular station in society (a
pl ebian and not noble), and was domiciled in Portugal was
hel d bi ndi ng between the parties in an adm nistration action
in the Court of Probate in England between the sane parties
relating to Governnent of England Stock. The Court in that
case was not called upon to decide any question of title to
i moveabl'es i n Engl and.

The rul e of concl usiveness of a foreign judgnment as enacted
in s. 13 is somewhat different in its operation from the
rule of res judicata. Undoubtedly both the rules are
f ounded upon the  Principle of sanctity of j udgnent s
conpetently rendered. But the rule of res judicata applies
to all matters

(1) (1845) 12 dark & Finnolly 367 : 8 E. R~ 1450.

(2 ) (1844) 6 Q B 287 : 115 E R 311.

(3) [21851] 16 Q B. 717 : 117 E- R 1055

(4) L. R (1810)1. English & 1Irish Appeal Cases 30’.
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inissue in a former suit which have been heard and finally
deci ded between the parties, and includes natters which
m ght and ought to have been nade ground of attack or
defence in the former suit. The rul e of concl usiveness of
foreign j udgnent s applies ~only - to matters directly
adj udi cated upon. Manifestly, therefore, every issue heard
and finally decided in a foreign court is not conclusive
between the parties. What is conclusive is the judgnent.
Again, the conpetence of a Court for the application of the
rule of res judicata falls to be determ ned strictly by the
muni ci pal law, but the conpetence of the foreign tribuna
nust satisfy a dual test of conpetence by the laws of the
State in which the GCourt functions, and also in an
i nternational sense

The submi ssion of the Attorney-Ceneral that the claim nade
by the plaintiffs in the Mysore suits was one relating to
succession to the estate of Ramalingam and the decision of
the Msore Court which adjudicated upon the question-as to
the right to succession was conclusive as to all property-
whet her within or without jurisdiction-need not detain us.
The suit as franed did not relate to succession to the
estate of Ramalingam the plaintiffs clainmed that they had
acquired according to the well-recognised rule relating to
coparcenary property, an interest therein by birth, and that
Ramal i ngamis interest in the property was on his death
exti ngui shed. Succession to the estate of a person is
governed by the lex situs in the case of imovables, and in
the case of novables by the |aw of his domcile, but these
appeal s rai se questions not about the |aw applicable to the
devolution of the, westate, but about title which the
testator could devise by his will. That title nust be
adj udi cated upon in the case of inmovables by the Courts of
the country in which such inmovables are situate and on
evidence led in that court.
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In considering whether the suit filed by the plaintiffs was
one relating to succession, cases like in the matter of the
H ndu Winens’ right to Property Act, 1937(1), and in the
matter of the Federal Legislature to provide for the Levy of
an Estate Duty in respect of property ot her t han
agricultural |and, passing upon the death of any person (2)
which deal prinmarily "with. questions as to the power to
| egislate in respect of interest of a co-parcener in a joint
H ndu famly have little rel evance.

The suits also did not relate to the personal status of
Ramal i ngam and his sons. The plaintiffs claimed in the
Mysore High Court that the will of Ramalingamwas invalid,
because be was under the Hindu Law, by which he was
governed, inconpetent to di spose of thereby the property of
the joint famly. The dispute related primarily to the

character of the  property devised by the wll, and the
Mysore - High Court held that the property devised under the
will was his self-acquired property: it did not purport to

adj udi cat'e ~upon - any question of personal status of the
parties to the dispute before it-

W may now consider the plea that "the judgnent of the
Mysore High Court was coramnon judice." It was urged that
the Judges of the Mysore Court who constituted the Ful
Bench, were biased against the plaintiffss, that they were
interested in the dispute before them and that they denied
opportunity to the, plaintiffs to defend the appeals. It
was urged by the plaintiffs that M. Medappa who presided
over the Full Bench had tried the probate proceeding in
which the will of Ramalingam was upheld and in the judgnent
in that case bad made severe strictures against ",the famly
of the plaintiffs", and the w tnesses appearing in  support
of the caveators’ case, that M. Medappa was a close friend
(1) [1941] F. C R 12.

(2) (1944) F. C R 317.
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of A, Wajid, the first executor under the will, that be had
for many years before and after he becanme a Judge of the
High Court wused a notor car belonging to the estate in
di spute and had attenpted to di ssuade Raju, advocate of the
plaintiffs, fromappearing for themin the suit relating to
thee-state. Against M. Bal akrishanaiya, it was urged that
he should not have Fat on the Full Bench as he was to be
examned as a witness in the matter relating to proof of the
settlenent of the dispute between the parties, that he bad
made up his nmind and had delivered a judgnent expressing a
final opinion on the nerits of the appeal and on that
account was bi ased against the plaintiffs, and that he bad
in the course of the hearing of the appeals sitting 'with
Kandaswam Pillai, J., nade diverse observations indicating
that he was not open to argunent, reconsideration and
i ndependent conviction on the nmerits of the dispute. It was
also urged that the proceedings in the Mysore High Court
were conducted in an atnosphere of vindictiveness towards
the plaintiffs and that observations nade and orders were
passed from time to tinme by M. Mdappa and M.
Bal akri shnaiya at diverse stages of the hearing of the
appeal which left no roomfor doubt that the two Judges were
bi assed against the plaintiffs and that they by their orders
denied to the plaintiffs an opportunity of presenting their
case before the Court.

Before we deal with the contentions it nmay be necessary to
di spose of the contention advanced by the executors that it
is not open inthis suit tothe plaintiffs to raise a
contention about bias prejudice, vindictiveness or interest
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of the Judges constituting the Bench. They submitted that
according to recent trends in the devel opnment of Private
International law a plea that a foreign judgment is contrary
to natural justice is adm ssible only if the party setting
up the plea is not duly
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served, or has not been given an opportunity of being head.
In support of that contention counsel for the executors
relied upon the statenent made by the Editors of Dicey’'s
"Conflict of Laws", 7th Edition Rule 186 at pp. '1010- 1011
and submitted that a foreign judgment is open to challenge
only on the ground of want of competence and not on the
ground t hat it is wvitiated because the proceedi ng
culmnating in the judgnment was conducted in a nanner
opposed to natural justice. The followi ng statenent made in
"Private International Law' by Chesire, 6th Edition pp. 675
to 677 was relied upon:

"The expression ’contrary to natural justice
has, however, figured so promnently in
judicial statenents that it is essential to
fix, if possible, its exact scope. The only

statenment ~that can be nmade with any approach
to accuracy is that in the present context the
expression-is confined to " sonething-glaringly
defective in the procedural rules of the
foreign |aw As Denman, C. J., said in an
early case

" That injustice has been done is never
presuned, unless we see in the clearest 1ight
that the foreignlaw, or at |east sonme part of
the proceedings of the foreign court, are
repugnant to natural justice: and ‘this has
often been nmade the subject of inquiry in our
courts."

In other words, what the courts are vigilant
to watch is that the-defendant has not @ been
deprived of an opportunity to present his
sides of the case. The whol esome maxi m aud

alteram partemis deened to be of ~ universal

not nerely of domestic, application. The
problem in fact, has been narrowed” down to
two cases.

The first is that of assumed jurisdiction over
absent def endant s
T
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Secondly, it is a violation of natural justice
i f a [itigant, though present at the

proceedi ngs, was unfairly prejudiced in the

presentation .of his case to the Court."
It is unnecessary to consider whether the passages relied
upon are susceptible of the interpretation suggested, for
private international lawis but a branch of the rmunicipa
law of the State in which the court which is called upon to
give effect to a foreign judgnent functions and by s. 13 of
the Cvil Procedure Code (Act V of 1908) a foreign judgnent
is not regarded as conclusive if the proceeding in which the
"judgnent was obtained is opposed to natural justice. Wat-
ever may be the content of the rule of private internationa
law relating to "Natural justice"” in England or elsewhere
(and we will for the purpose of this argunent assunme that
the plea that a foreign judgnment is opposed to natura
justice is nowrestricted in other jurisdictions only to two
grounds- want of due notice and denial of opportunity to a
party to present case) the plea has to be considered in the
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light of the statute law of India; and there is nothing in
s. .13 of the Code of Civil Procedure, 1908, which warrants
the restriction of the nature suggested.

By s. 13 of the Civil Procedure Code a foreign judgnent is
made concl usi ve as to any matter t her eby directly
adj udi cated wupon between the sanme parties. But it is the
essence of a judgment of a Court that it nust be obtained

after due observance of the judicial process, i.e., the
Court rendering the judgnent nust observe the m ninmm
requirements of natural justice-it rmust be conposed of

i mpartial persons, acting fairly, without bias, and in good
faith, it must give reasonable notice to the parties to the
dispute and afford each party adequate opportunity of
presenting his case. A foreign judgment of a conpetent
court is conclusive even if it proceeds on an erroneous View
of the evidence or the law, if the mnimmrequirenents of
the judici al
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process are assured : correctness of the judgnent in law or
on evidence is not predicated as a condition for recognition
of its conclusiveness by the nunicipal court. Neither the
foreign substantive | aw, nor even the procedural |[aw of the
trial need be the sanme or similar as in the municipal court.
As observed by Charwell, J , in Robinson v. Fenner(1l) "’'In
any view of it, the judgment appears, according to our | aw,
to be clearly wong, but that of course is not enough
Codard v. Gray (2) and whatever the expression "contrary to
natural justice", which is used in so many cases, neans (and
there really is very little authority indeed as to what it
does nmean), | think that it is not enough to say that a
decision is very wong, any nore than it is nmerely to say
that it is wong. It is not enough, therefore, to say that
the result works injustice in the particul ar case, because a
wong decision always does." A judgnent wll not be
concl usive, however, if the proceeding in which it was
obtained is opposed to natural justice. The words  of the
statute nmke it clear that to exclude a judgnent under el
(d) fromthe rule of conclusiveness the procedure  nust be
opposed to natural justice. A judgnent which is the ‘result
of bias or want of inpartiality on the part of a Judge wll
be regarded as a nullity and the "trial coram non judice"
(Vassilades v. Vassilades and Manik Lal—v:Dr.Prem chand
(4)).

W nmay now deal with the diverse objections rai sed against
the two Judges-M. Medappa and M. Bal akri'shanaiya-
alleging bias and partiality against them and al so - agai nst

t he court collectively. In proceeding to deal with
evidence, it has to be remenbered that we are dealing wth
the judgnent of a foreign tribunal constituted according to
the laws of the foreign State for hearing the appeal. We

also cannot forget that the conduct of the plaintiffs and
their. lawer may have

(1) [1913] 3. K B. 835, 842.

(2) [1870] L.R 6 Q B. 139

(3) Al R 1945 P.C 33, 40.

(4) [1957] s. C R 575.
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appeared to the |earned Judges as asking for unreasonable
i ndul gence if not offering deliberate obstraction, and that
the Judges in passing the diverse orders on which the plea
of bias, prejudice and interest were sought to be founded
wer e primarily concerned wth effective progress and
di sposal of the appeals.

It is sonewhat unfortunate that all the material evidence
whi ch had bearing on the case as to the allegations of bias,
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prejudice interest and hostility has because of certain
orders passed by the Madras Hi gh Court not came on. the
record. Again Raju, the advocate of the plaintiff could not
be exani ned at the hearing of the suit as he was undergoi ng
a long termof inprisonnent and the conmi ssion issued by the
Madras High Court to examine himas a Wtness could not be
executed owi ng to, what Ramaswany, J., in his characteristic
style states, "interm nable | egal obstacles and conundruns
which arose." For the exam nation of M. Mdappa an order
was nade and conmi ssion was issued but the executors did
not ultimately exami ne him M. Bal akri shanai ya was exani ned
in Court but even his evidence was not full because of the
order passed by Rajagopalan, J. restricting the scope of
enqui ry of concl usiveness laid down by himon the issue and
which was confirmed by the Appellate Court. It may be
recal l ed that the executors applied to the | earned Judge for
an order that the suit be heard on the prelinmnary issue,
that it was "barred as res judi cata because of the judgnent
of the Mysore High Court" and for exam nation of witnesses
in Bangalore on the pleaset up by the plaintiffs of
pronounced hostility and bias on the part of M. Mdappa,
and M. Bal akri shanaiya.” The | earned Judge passed an order
that on the allegation that had been nade on the application
against the two Judges of the Mysore H gh Court it was not
perm ssi ble to enbark upon an investigation relating to the
manner in which the appeals were conducted
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or with reference to their decisions in other | ega
proceedi ngs connected or otherwise with the appeals that
they eventually heard. ~But onthe plea of bias, prejudice
and hostality the evidence relating, to the manner in which
the proceedings were conducted by the Judges and  various
orders nade were, in our judgnment, naterial. Rajagopalan J.
permitted evidence to be led on two matters only (1) that
M. Medappa was using a notor car belonging to the estate of
the deceased, and (2) that M. Medappa had sent for Raju,
counsel for the plaintiffs and bad attenpted to di ssuade him
fromtaking Up the case of the plaintiffs and appearing for
the plaintiffs’ famly. |In appeal against the order of
Raj agopal an, J., the H gh Court of Madras held that the
enquiry into the use of the "Mercedes car" belonging to the
estate by M. Medappa was not perm ssible. The | earned
Judges observed: "It is not as if the plaintiffs have
al l eged that Medappa, C. J. had clained the Mercedes car - to
be his own and was therefore, not a person conpetent to

decide on the title to the properties under a. 13 (a). It
was merely alleged that he used the car for himself and his
wife and children. |t was not even stated whether he had

used the oar free or for hire. There was no claim hy the
plaintiffs or others on Medappa, C J., for any dues in
respect, of the alleged use of the car. The car itself was
all eged to have been used in 1943-45 when Medappa, C J.,
was District Judge, Bangal ore Cantonnent, and was hearing
the probate application. It was sold away in 1945 or 1946,
long before Medappa, C. J., sat on this Full Bench. It _is
too nmuch to say that, fromthese facts C. J., would be coram
non judice, or he had identified himself with the executors,
and that his taking part in the Full Bench woul d, be opposed
to natural justice." These observations contained certain
statenments which are either in exact or not supported by
evi dence. According to the plaintiffs, M. Mdappa because
a Judge of the High Court at
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Mysore in 1944 and that is anply supported by evidence on
the record. Against, our attention has not been invited to
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anything on the record that the Merceds-car" was di sposed of
in the year 1915-46. But the evidence relating to the use
of the notor car was-excluded by this order

About the attenpts nmade by M Medappa to persuade Raju not
to appear for the plaintiffs in the District Court, no
direct evidence was led. The direct evidence about the
al l eged dissuasion of Raju could only be of Raju and M.
Medappa, but this evidence has, because the parties did not
choose to examine them not cone on the record. But sone
i ndirect evidence was sought to be |l ed before the H gh Court
about the alleged dissuasion. Raju had made an affidavit in
June 1950 in this Court in certain proceedings taken by the
plaintiffs for the issue of a wit of prohi bition
restraining execution of the decree passed in Appeals Nos.
104 and 109 of 1947-48 of the file of the H gh Court of
Mysore on the ground that because M. Medappa and M.
Bal akri shanaiya who were nenbers of the Bench wer e
i nconmpetent for~ diverse reasons to hear and decide the
appeal s, /'thejudgnment of the Hi gh Court was a nullity. In
that affidavit Raju stated that he was an Advocate for the
plaintiffs who had filed two suits against the executors of
the estate of Ramalingam and that "during the later part of
1945 and the beginning of 1946," M. P. Medappa who was.
then a Pui sne Judge of the Hi gh Court of Mysore, Bangal ore,
tried to dissuade himfromappearing for the famly of
Ramal i ngam and vehenently criticised the famly nenbers.
This was not evidence on which the Court could act. Raj u
was alive and could be examined : the Court had not directed
proof of any facts by affidavits, and the executors had no
opportunity to cross-exam ne Raju on the statenents made in
the affidavit. Vishwanath the first plaintiff deposed
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that sonetinme before the hearing of the appeals before the
Fal | Bench of the Mysore High Court he was told by Raju that
M. Medappa had tried to di ssuade hi mfrom appearing for the
plaintiffs in the District Court of Bangal ore. He  further
stated that on July 25, 1949, during the course of the
hearing of the appeals before the Full Bench Raju had stated
in open Court that "he was not conpetent to take up the case
on account of the dissuasion by the Chief Justice" and that
"Chief Justice Medappa had ’'sent for himand di ssuaded him
from appearing on behalf of Ramalinga s famly. Ther eupon
Chi ef Justice Medappa felt upset and refused to hear"  Raj u.
He al so deposed that M. Puttaraj Us (who was for sone tine
a Judge of the Mysore High Court had told himthat Raju had
told Urs that Medappa had asked him Raju not to appear for
the "plaintiffs" "fam|ly" and had sent for him and di ssuaded
him from appearing for Ramalinga’s famly. El aborate

argunent were advanced before us as to the truth of the statenents

nmade by Vi shwanatha and Puttaraj Urs. It was urged that the
statenment about the dissuasion of Raju was nade" for the
first time in the Madras Hi gh Court on April 7, 1950, and
that it was not nade by Vishwanath in the Mysore Court or in
the petitions to H H The Mharaja of Msore for
constituting "an ad hoc Bench" for hearing the appeals. It
was pointed out that there were atleast two earlier
occasions in the Madras High Court in which Vishwanath coul d
have nade the allegations relied upon by himin his affi-
davit dated April 7, 1950. Strong reliance was also placed
upon a letter dated August 21, 1952, addressed by the 1st
plaintiff Vishwanatba to the executor Abdul Wajid that the
allegations mmde in Application No. 444 of 1950 and the
affidavit filed in the Madras H gh Court that the Judges of
the Msore High Court were prejudiced and that M. Medappa
had used the "estate
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notor-car" and bad asked Raju not to appear for the
plaintiffs had been put forth by himas their advocates told
him that they were the only nmethod of challenging the
judgrment of the Full Bench and that he had been assured that
those allegations were true and that they would supply the
evidence in support of these allegations and it was at their
i nstance and believing their assurances that he incorporated
the allegations in his affidavit. It was further stated
that he was not able to find any credible evidence at that
time to support these allegations and hence wthdrew them
all and proposed to lot in no evidence on those allegations
for the decision of the prelimnary issue.

This question does not call for any detailed exani nation

There is no direct evidence about the alleged di ssuasion of
Raju by M. Medappa during the course of the hearing in the
trial Court, and the indirect evidence is nostly hearsay and

otherwise infirm The evidence of Puttaraj Us has little
val ue 'he has no personal know edge about the attenpted
di ssuasi on of Raju by M. Medappa. He only rel ates what

he heard fromRaju. But the truth of the statenent cannot
be established by this indirect nethod. The evidence of
Vi shwanath as to what Raju told himbefore the hearing of
the appeals is also of no value. About the incident which
took place in the Court on July 25, 1949, there is the
st at enent of Vishwanatha on the one hand whi ch is
contradicted by Abdul Wjid and Narayanaswarny, the two
executors, and no questions in that behal f were asked to M.
Bal akri shanai ya. In. this state of the record we do not
think that we would be justified in disagreeing. with the
Hi gh Court that the case that M. Medappa persuaded Raju,
counsel for the "plaintiffs, fam|y" has not been proved.

W nmay, however, state that we are unable to accede to the
contention raised on behalf of the
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executors that the letter dated August 21, 1952, furnishes
evidence that the allegation regarding dissuasion /of Raju
and about the use of the notor car of the estate was an
after-thouht and nade by Vi shwanatha at the instance of his
advocate. This letter was witten when Suit No. 214 of 1944
was pending in the High Court at Madras. |In that suit the
judgrment of the Mysore High Court was <challenged on - the
ground that the Judges who heard the appeals were interested
and bi assed, and liberty was reserved by Rajagopalan, J., to
the plaintiffs to | ead evidence on those two matters only.
W are unable to believe that of his own accord Vi shwanatha
woul d addr ess a letter to the executor Wajid and
substantially destroy his case for setting | aside the
judgrment of the Mysore Hi gh Court. Vishwanatha has stated
in his evidence that he prepared the letter at the ~instance
of Wajid to "prove his bona fides with Medappa."” He stated
that the letter was witten at Bangalore, in the office of
one Subramani am brot her of the executor Narayanaswam in the
presence of Wajid about 2 or 3 nonths prior to August, 1952,
and that about that time there were "neetings and tal ks of
conmi ssioner and that Wajid had told himthat the letter
"was necessary to prove the bona .fides with Medappa before
reaching the conmpronise.” Wjid has denied that he had
persuaded Vishwanatha to wite the letter. But the story
about delivery of the letter at the residence of Wajid is
highly i nprobable. Wajid says that the letter was delivered
by hand by sone unknown person at his place in his absence.
This letter was followed by another letter addressed to
Subramani am brother of the executor Narayanaswanmi dated
August 25, 1952, in which there is a reference to the letter
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dated August 21, 1952. This letter was addressed to S. N
Subramani am  brother of Narayanaswani, and recites that a
copy of the letter addressed to Wajid dated
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August 21 1952, was sent to Subramaniam By that letter
Vi swanat ha requested Subramaninmas "well-w sher of the
fam|y" and a friend of his father "to t ake into
consideration the plight in which the famly was and to
intercede" on their behalf "with the executor to secure as
much benefit as possible by way of conmprom se.” A photostat
copy of this letter has also been produced by Wjid.
Vi shwanat ha stated that even this letter was prepared at the
instance of Wajid. He asserted that the first letter was
prepared on the representation that it was to be shown to
M. Medappa, and the second |letter was conposed by Wjid
Wajid, bad denied the allegations. W do not think that
Vi shwanat ha voluntarily wote the two letters adnitting that
the al legations that Medappa was bi assed agai nst him and the
ground' for such allegations were invented shortly before
April 7,. 1950, ~at the instance of the Ilawers of the
plaintiffs.
M. Medappa did try the probate proceedi ng and di smi ssed the
caveat filed by The plaintiffs but on that account we are
unable to hold that be had any interest in the subject
matter of the appeals or was biased against the plaintiffs.
Qur attention has not been invited to any part of the
judgnent in the probate proceeding which might. supply any
ground for inferring bias. Even though sone of t he
witnesses in the probate proceeding and in the suit for
declaration of title of the plaintiffs to the properties
were common it would not be possible to infer bias nerely
from the circunmstances that M. Medappa as District Judge
tried the wearlier suit in which the enquiry was 'strictly
restricted to the validity of the *ill and be subsequently
was a nenber of the Full Bench of the Msore Hi gh Court
whi ch decided the question of title set wup by the

plaintiffs.
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The plea that M. Medappa and Wajid were close friends does
not appear to have been denied by the executors. In his

af fidavit filed in June, 1950, the first pl ai ntiff
Vi shwanath alleged that M. Medappa was a friend of the
executors, and that M. Medappa was the Chief Steward of the
Trurf Club and the first executor Wajid was the Secretary
and that they were "intimate and bosom friends,"™ Wajid did
not deny these allegations. He nerely stated that he "was
once the Hony. Secretary of the Bangal ore Race Cub for
about three nmonths on account of the renoval of. the
per manent secretary. As a Stop-gap arrangenent, (he)  being
a Committee Menber was appointed to act as secretary for
this short period. M. Justice P. Medappa was appointed by
H s Hi ghness the Maharaja as a steward of the club", and
submitted that "it was insulting and inproper to suggest
that a Judge was bi assed because he came into social contact
with other gentlenen of the State in the course of his
public and social activities. |In his affidavit dated July
5, 1950, Vishwanath stated that M. Medappa and Abdul Wjid
have "been very intimate friends, and chuns for over a
decade. "

M. Bal akri shanaiya, it 1is true, did hear the appeals
sitting with Chief Justice Paransbivayya. It is t he
plaintiffs’ case that after hearing argunents for over a
fortnight, M. Balakrishanaiya suggested that the parties
shoul d conprom se the dispute. M. Bal akri shanaiya has
deni ed this statenent ; be stated that the parties
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thensel ves decided to negotiate a conmpromse. Even if it be
true that be suggested that the possibility of a conpromn se
of the dispute be explored, bias on his part from that
suggestion cannot be inferred. It is also true that sitting
wi th Kandaswam Pillai, J., on March 15,1949, he declined to
order an enquiry into the conpromse set up by the
plaintiffs on the ground that to record the conprom se woul d
"result in the entire

80

intention of the testator being conpletely negatived."
Assuming that the order was, in law, incorrect-on that
guesti on we cannot express any opinion-the making of this
order will not justify an inference of bais on the part of
M . Bal akri shanaiya. It was al so all eged agai nst himthat he

bad never "disguised his hatred" of the "wi dow and children
of Ramalingam’ and had "openly declared it by his frequent
observati ons and- interruptions in the course of t he
plaintiffs’ counsel’s arguments™ (vide affidavit field in
June 1950, in the proceedings in this Court for a wit of
prohi bition). It was further alleged in the affidavit of
Vi shwanat h _dated April 7, 1949, that M. Bal akri shanai ya had
fromthe begi nning become ,"openly hostile and his hostility
had becone pronounced-after the retirement of Chief Justice
Par anshi vayya." |In ‘the course of his cross-exam nation M.
Bal akri shati aiya denied the suggestion that he was hostile
to the nenbers of "the plaintiffs’ famly".. As no enquiry
was permtted to be nade on these matters by the order of
Raj agopal an, J., evidently all the material evidence is not
before the Court. Vishwanath in- his evidence has not spoken
about the statenments alleged to have been nade by M.
Bal akri shanaiya from which bias nay be inferred. W are
unable to hold, therefore, on the plea of the plaintiffs
that the conduct of M. Bal akrishanaiya at the hearing of
the appeal sitting with Kandaswani Pillai, J., supports the
plea that he was biassed. The contention that after the
plaintiffs had infornmed the Court M. Bal akrishanaiya was to
be examined as a witness in the conprom se petition, the
latter should not have set in the Fall Bench has, in our
judgrment, no substance. The application for recording the
conprom se was di sposed of on March 15, 1949, and the Court
without enquiring into the truth or otherwise of the
conprom se set up, declined to permt such a conpronmise to
be made a decree of the Court of the sole ground that it was
"contrary
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to the intention of the testator." There could, thereafter,
be no scope for any enquiry into the truth of the plea set
up by the plaintiffs about the conprom se between them and
t he executors.

It would have been nore consonant wth justice if the
application for recording a conpromse was posted for
hearing before a Bench of which M. Bal akrishanaiya was not
a nmenber especially when the plaintiffs formally ;objected
to him but fromthe circunstance that of the bench as
constituted he was a nmenber, an inference of bias cannot  be

rai sed. Even according to Vishwanath, M. Bal akri shanai ya
stated that he was "sitting for hearing the appeals"” wth
Kandaswanmi Pillai, J., because he was so directed by the

Chi ef Justice, and that M. Bal akri shanai ya gave Vi shawanat h
liberty to nove the Chief Justice for an order for
constituting another Bench. Vishwanath says that he did go
to see the Chief Justice but the Chief Justice ordered him
out of his Chanber.

The [ ast ground on which the plea of bias is set up is that
M. Bal akri shanai ya had delivered a judgnent on the nerits
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of the dispute and had incorporated therein the final order
to be passed in the appeal, and thereafter he referred the
case to the Full Bench and sat as a menber of the Full bench
after nmaking up his mnd on the nerits of the appears.
This, it is contended, is opposed to natural justice. It
was submitted that it is of the essence of a judicial tria
that the Judge should be wunbiassed and nust have no
predilections for either side, but M. Balakrishanaiya
having nade up his mind on the nmerits of the dispute of
whi ch fact the judgnment delivered by himis strong evidence,
be was incompetent to sit in the Full Bench for hearing the
appeal s.

Qur attention was invited by the Attorney--General to a
| arge nunber of decisions of the Courts
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in India and England in support of his plea that in the
absence of a statutory provisioon a Judge is not prohibited
fromsitting in an a appeal or in an application against his
j udgrent . Qur attention was also invited to a nunber of
deci sions _of the Allahabad H gh Court in which it was held
that in reference under~ s. 575 of the Code of G vi
Procedure 1882, the Judges differing should sit on the Bench
together with other Judges and decide the appeal (e.g.
Rohi | khand and Kumaon Bank Ltd. v. Row and also to the
practice prevailing in certain Chartered H gh Courts of
Judges presiding at the Sessions trial being associated at
the hearing oil 'a certificate granted by  the Advocate-
General under el. 26 of the Letters Patent, e.g., The King
Enperor v. Barendra Kumar Ghosh (2) and Enmperor v. Fateh
Chand Agarwalla (3), and to cases in which in appeals under
cl. 10 of the Letters Patent of the All ahabad  H'gh Court
Judges who decided the proceeding in the first instance sat
in the Court of Appeal, e.g., Lyell v. Ganga Dai (4), Daia
Chand v. Sarfraz (5), Imam Ali v. Dasaundhi Ram (6), ' Nanak
Chand v. Ram Narayan (7), Rup Kuari v. Ram Kirpa Shukul (8)
and Kallu Ml v. Brown(9), and also to the statutory
provision of O XLVII of the Civil Procedure Code /of 1908
permtting review before the Judge who decides a’ suit or
appeal. Reliance was al so placed upon R v. Lovegrove (10)
in which it was held that on an application or appeal to the
Court of Crimnal Appeal (in England) there is -a general
rule no object on to the trial Judge sitting as a menber  of
the Court to hear the application or appeal. |t may appear
that in the absence of a statutory provision the fact that a
judge sits in appeal or in an application agai nst a judgnent
after

(1) [1884] I.LR 6 All. 468 (2)A.1.R 1924 Cal. 75 257.

(3, (1916) |.L.R 44 Cal. 477. (4)(1875)1.L.R | Al 60.

(5) (1875) I.L.R 1 All. 117. (6)(1877) I.L.R | All. 508.

(7) (1879) 1.L.R 2 All. 181. (8)(1880) T.L,R 3 All. T41.
. L.R 3 All. 504. (10)(1951) | All. E R 804

(9) (1881)
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he has decided the case would not by itself render the
judgrment of the Court invalid. 1In a strictly technical
sense therefore it is true to say that a Judge is not
i ncompetent to sit in an appeal or application against his
own judgnent. But the courts are not nerely concerned to
deal with cases in a rigid spirit of legalism It is of the
essence of a judicial trial that the atmosphere in which it
is hold nust be of cal mdetachment and dispassionate and
unbi assed application of the mind. It nmay be pertinent to
observe that since the Federal Court was constituted and
after this Court was invested with jurisdiction to try
appeals there has occurred no case-our attention has not
been invited to any-in which a Judge who bad tried a case in
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the Hi gh Court or elsewhere sat in appeal against his own
judgrment sitting in the Federal Court or in this Court. The
practices prevailing in the H gh Courts of including a Judge
agai nst whose judgnent an appeal or proceedings in the
nature of an appeal is filed, appears to have also fallen
into desuetude and it is proper that it should. VWhat ever
may have been the historical reasons in England and whatever
nmay be the technical view as to the constitution of a Bench
in which one or nore Judges sit after they have expressed
their opinion-not tentative but final,-the practice which
permts a Judge to sit in appeal against his own judgnment or
in cases in which he had an opportunity of making up his
mnd and to express his conclusion on the nerits of the
di spute has little to commend itself for acceptance. W are
therefore wunable to agree that the circunstance that M.
Bal akri shanaiya delivered a final opinionin the appeals
filed by the plaintiffs and thereafter sat in the Full Bench
even after objection was raised by the plaintiffs to his
partici pation nmay be di scarded altogether from consideration
i n decidiing whether in the light of other
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circunstances the plaintiffs had a fair trial and they were
af forded an adequate opportunity of presenting their case
bef ore an unbi assed court. [If the circumstances established
by the other evidence disclose a prinma facie case of bias,
the fact that M. / Bal akrishanaiya notwithstanding t he
objection raised by the plaintiffs sat in the Full Bench

after expressing his final opinion my have to be taken into
account .

W may now proceed to deal with-the grounds-on which it is
claimed on behalf of the plaintiffs they had no  opportunity
of being heard before the Full Bench of the Msore High

Court consisting of wunbiassed Judges. The plaintiffs
succeeded before the District Judge in establishing that the
property disposed of by Ramalingam by his wll 'dated

Sept enmber 10, 1942, was joint-famly property. Against that
decision appeals were filed in Decenber 1947. The appeals
were taken up for hearing in Septenber 1948: and the hearing
lasted nore than a fortnight. On Septenber 20, 1948, the
Court adjourned the proceeding to enable the parties to
negotiate a conpromse. It is the plaintiffs’ case that the
di spute was settled, but that is denied by the executors.
On Novenber 22, 1948, according to the plaintiffs, the terms
of conmpronmise were to be filed in Court, but on that date
one of the Judges-M. Paranshivayya did not sit in Court
because he was "compulsorily retired". M Medappa who was
appoi nted Acting Chief Justice was admittedly a friend of
Wajid, the principal executor under the will of | Ramalingam
The plaintiffs say that M. Medappa was bi assed agai nst’ the
nmenbers of their. famly and they were unwilling to have the
appeal heard by Judges who had dealt with the case or were
close friends of one of the parties. On January 5, | 1949,
the plaintiffs submitted an application requesting the Court
to nove the CGovernnment of Mysore to
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constitute a special Bench. It was stated in t hat
application that M. Bal akrishanaiya would have to be a
witness in the conprom se petition; M Kandaswam Pillai had
delivered a judgment in a connected proceeding; and that
ot her Judges had ,,,dissociated thensel ves” fromthe case.
This application was rejected on January 10, 1949, by Acting
Chi ef Justice. Another application dated January 29, 1949,
stating that the plaintiffs had approached the Governnent of
Mysore to constitute an ad hoc special Bench to hear the
appeal s and praying that the hearing nmay be postponed was
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rejected on February 7, 1949, as ",not nmintainable". The
appeal s were then posted for hearing on February 14, 1949),
but at the request of the executors the hearing was
adjourned, the ground for adjurnnent being that their
counsel was busy in a case posted on that date for hearing
in a Court in Orissa. Another application dated 'March 7,
1949 for adjournment to enable the Government to consider
the application for constituting a special ad hoc, Bench wag
al so rejected by order of the Acting Chief Justice on March
12, 1949. On March 15, 1949 the Court consisting of M.
Bal akri shanaiya and M. Kandaswam Pillai rejected the
application for recording conpromse set up by the
plaintiffs. The appeals were then taken up for hearing. At
that tine another application for adjournnent was nmade by
counsel for the plaintiffs stating that the appeal against
the order in the probate proceedi ng was pending before the
Judical Committee  and the decision in that appeal my be
awai ted : this application was rejected on the ground that a
simlar application previously made had been di sm ssed. It
is the plaintiffs” case that M. Balakrishanaiya during the
course of the hearing nade observations fromtinme .to tine
t hat in his opinion there was no substance in the
plaintiffs’ case. Vishwanath in his affidavit dated Apri
7, 1950, hat; stated what according to himtranspired in the
Court
86
"9, | Finding that any further argunment before
M. Justice Bal akri shanaiya was practically
unl ess, - nmy counsel M. N. R Raghavachari ar
left for Madras and ny counsel Sri L.S. Raju
filed a meno seeking for permssionto retire
as he could do no wuseful service to his
clients in further addressing the Court . in the
ci rcunst ances nenti oned. "
"10. nj ection was taken to this retirenent
by the other’ side and ny counsel Sri L.S.
Raj u who bad by that tine di sconti nued
addressing further argunents was asked whet her
he had nmy consent to retire. "1 was then
present in Court and Sri- L.S. Raju said that
it is only at nmy instance, he was retiring."
"11. At this stage, Justice V. Kandaswanmi
Pillai intervening stated that he was new to
the case and that he has not nade up his mind
and requested ny counsel Sri L.S: Raju to
gi ve the benefit of his argunents."”
Vi shwanath in the same affidavit also stated that M.
Bal akri shanai ya had been "openly hostile" to the plaintiffs.
On this part of the case, by the order ,of Rajagopalan, J.,
no evidence was pernitted to be given. The record,
t herefore, contains nerely an assertion nmade by the
plaintiffs and denial by the executors. After the judgnent
was delivered by the Court on April 2, 1949, Judges ' having
differed the case was referred to a |larger Bench. On  June
23, 1949, the Registrar of the High Court notified that the
appeals will be posted for hearing in the |ast week of July.
It appears that on July 4, 1949, the plaintiffs subnitted an
application for adjournment stating that Sir Al ad
Kri shnaswam Ayyar, a |eading nmenber of the Madras Bar, who
had argued the appeals at the earlier hearing and who was
engaged to argue the appeals was unable to attend the Court
87
in the nonth of July, 1949, and requesting that adjournnent
be granted to enable himto appear and argue the appeals.
This application was rejected by the Registrar of the Hi gh
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Court on sone technical ground precise nature whereof it is
not possible to ascertain from the record. Anot her

application was submitted on July 18, 1949, acconpanied by a
letter fromSir Alladi Krishnaswani Ayyar stating that he
was proceeding to Delhi to attend the nmeetings of the
Constituent Assenbly (of which he was a nenber) and was on
that account unable to attend the hearing of the appeals in
July 1949 : it was also stated in the application that the
plaintiffs "were engaging" M. Sarat Chandra Bose-a nmenber
of the Calcutta Bar-to appear in the appeals, but he ", found
Sept ember conveni ent". This application was rejected as
"bel ated”, and al so because the parties had been litigating
ever since Decenber 1942 and the objections of the executors
Were "entitled to consideration.” On July 25, 1949, another
application supported’ ~ by an affidavit was filed for
adj ournnent of the case and that an ad hoc Bench in which
the Chief Justice and M-. Justice Bal akri shanai ya were not
i ncluded be constituted. It appears that at the hearing of
this application there were "angry scenes in Court between
the Acting Chief Justice and L. S. Raju". 1In this affidavit
dated April 7,-1950, Vishwanath has stated in paragraph 28,
. the Oficiating Chief Justice M. P. Medappa was
very wild with me and rude.~ He threatened me and said that
I  should disclosed 'to himas to whom | consulted regarding

this affidavit and if |I did not do so, | will be sent to
fail. I was in a fix an in a state of terror and, when
said that’ anobng other counsels’ | consulted Sri L. S. Raju
al so, Sri P. Medappa turned round and said, "I amglad you
mentioned it, | knowwhat to dofor him" In paragraph 29
Vi shawanath stated : "Later on, the sane  day he asked
Messrs. N. R Raghavachariar and L. S. Raju
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to di scl ose what transpired between nme and them in
connection with the filing of the affidavit and they
declined to do so on the ground that. it would be breach of
prof essi onal Confidence." Then in paragraph 30, he  stated.
"In disgust and as he had other business, M. N R
Raghavachariar |left for Madras the same day filing 'a neno of
retirement. Sri L. S. Raju also filed a nmeno of
retirement." The order rejecting this application was
pronounced in the afternoon of July 25, 1949, but the
hearing of the appeal was taken up in the afternoon of July
25, 1949. In the affidavit dated April 11, 1950 filed in
the Madras H gh Court by the executors in reply to the
affidavit dated April 7, 1920, there was no denial of the
all egations relating to what transpired in Court on July 25,
1949. The evidence of M. Balakrishanaiya-though t he
replies given are sonewhat vague-gives sone support to  the
story of what is described as "a storny session" on July 25,
1949. M. Bal akri shanaiya was asked by the plaintiffs
whet her he renenbered that on the first day, i e., July 25,
1949, it was a 'very storny .session". The answer given was
that he did "not understand”. To the question whether
"Medappa threatened the respondent to tell himthe nane  of
the advocate who drafted the affidavit", be answered "There
was a question whether it was drafted by the party or with
the aid of Counsel”. The witness was then asked a conposite
guestion-,’Did Medappa threaten himto put him in Jail?.
The storm means the storm of the session-the ot her
col | eagues were so distracted that they could not hear what
was passing between Medappa and others?" No reply to first

part of the question was apparently given. The answer
recorded is, "So far we were concerned we were never
distracted.” It is true that the witness denied that M.

Medappa had told the first plaintiff Visbwanath that when it
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was disclosed that Raju had drafted the affidavit M.
Medappa stated he knew | "what to do Wen
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the Court insisted on hearing the appeal on July 25, 1949,
it appears, that Raju and N. R Raghavachariar (who bel onged
to the Madras Bar) applied for leave to withdraw. On that
application an order refusing leave to. withdraw was, it
appears, inmrediately recorded. The order declaring perms-
sion toretire fromthe case bears the date July 25, 1949,
but for some reason not apparent fromthe record, it was
pronounced on July 27, 1949. Argunments were heard on the
25th of July, 26th of July and 27th of July, 1919, and the
Advocates of the plaintiffs were in the singular position of
not knowi ng whether they did or did not continue to renain
advocates for the plaintiffs. After the argunents of the
executors, an application to enable the plaintiffs to secure
the presence of Sir Alladi Krishnaswam Ayyar was nmade and
was rejected, and "judgnent was reserved" without hearing
any argunents on behalf of the plaintiffs. Judgment of the
Court which runs into thirty closely printed pages was
delivered on July 29, 1949, at 4 p.m

From a resune of what transpired since M. Medappa was
appointed the Acting Chief Justice, it cannot be doubted
that the Judges of the Mysore High Court were not willing to
consider any request of the plaintiffs for formation of a
Bench whi ch did mnot include M. Medappa and M.
Bal akri shanai ya. Nor did they Consider his applications for
adj ournnent with synpathy. The attitude may appear to be
somewhat rigid, but that attitude by itself may not justify
an inference of bias.

The plaintiffs were since theappointnent of M. Mdappa as
Acting Chief Justice making application after application
for the constitution of a Bench in which M. Mdappa and
ot her Judges who bad been at sonme time concerned with this
case be excluded. "But a litigant “is not entitled to
choose’
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the personnel of the Court to hear his case, nor can he
insist wupon an adjournment of the case because the date
fixed for hearing is not convenient to his counse

Conveni ence of counsel mnust subserve the larger interest of
the administration of justice. It is true that where by a
too strict observance of legal forms injustice has been
done, by an apparently biassed tribunal, the decision nmay be
declared ’'coram non judice" whether the decision is of the
tribunal subordinate to the appellate jurisdiction  of the
court or of a foreign tribunal. But only facts proved in
this case in support of the plea of bias are that M.
Medappa was a close friend of the executor Syed Abdul Wjid,
and M. Bal akri shanai ya bad expressed his view on the nerits
of the plaintiffs case. It would have been consistent. wth
the dignity of the Court if M. Medappa and M. | Bal a-
kri shanai ya bad not sat in the Full Bench. But it cannot be
forgotten that wunless the Governnent of Mysore agreed to
constitute an ad hoc Bench, there were no Judges in the
Court who could forma Full Bench to hear the appeals. M.
Puttraj Urs bad recorded evidence in the suits out of which
the appeal s arose: M. Ml appa was al so concerned with some
pr oceedi ngs connect ed with the [itigation and M.
enkat aramai ya the only remining Judge bad appeared as an
Advocate for the plaintiffs. M. K Kandaswanm Pillai bad
retired. W nay certainly not approve if we are called upon
to do so-of the incidents in Court at and before the
hearing. But these incidents may very well be the result of
del i berate provocation given by the plaintiffs and their
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| awer Raju, who appears to have attenpted frequently to
thwart the effective hearing of the appeals.

The High Court has carefully weighed the circunstances and
has held that fromthe various pieces of conduct attributed
to M. Medappa and M. Bal akrishanaiya, an inference of bias

may not
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be rmade. We are dealing with the judgnent of a foreign
tribunal: however nuch we nmay regret the pronouncenent of

certain orders, especially orders declining to grant a
reasonabl e adjournnent to enable the plaintiffs’ counsel to
appear and argue the case, the constitution of the Bench and
the manner in which the appeals were heard, it is difficult
for us to disagree with the High Court and to attribute bias
to the Judges, who constituted the Full Bench

The plea of bias, of a foreign Court is indeed difficult to
make out. The court will always presune, in dealing wth
the judgnent of a foreign Court that the procedure followed
by that Court was fair and proper, that it was not biassed,
that the Court consisted of Judges who acted honestly, and
however wrong the decisionof the Court on facts or law nay
appear to be, an inference of “bias, dishonesty or unfairness
will not normally be made fromthe conclusion recorded by
the Court on the nerits.. The party setting up a case that
the judgnment of a 'foreign court is not conclusive, because

its proceeding was contrary to natural  justice, nust
di scharge this burden by cogent evidence, and we do not
think that in this case such evidence has been |ed. The
Judges had no pecuniary interest in the dispute. Bias in

favour of the executors is sought to be inferred from close
friendship of the Chief Justice with one of the defendants,
and the expression of opinion by the other ~Judge —on the
nerits-such expressi on of opinion being consistent with the
practice prevailing in the Court-and refusal to  grant
facility to the plaintiffs to secure the presence of 'their
chosen counsel . These grounds either individually or
collectively do not justify us iniinferring contrary to the
view of the H gh Court that the Judges had forfeited 'their
i ndependence and inpartiality and had acted not ~ judicially
but with bais.
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The last question which falls to be determined is whether
the estate devised under "the will dated Septenber 10, 1942,
was the joint famly estate of Ranmalingam and his sons. | f
the estate belonged to the joint-famly, the wll was
undoubt edly inoperative. Certain facts which have a bearing
on this question and which are mainly undi sputed may be set
out. Vydialingam was an enpl oyee in the Mysore | Subordinate
Judicial service and drew a monthly salary rising from Rs.
75/- to Rs. 125/-. He worked fir,.it as a translator in the
Mysore Chief Court. 1In 1898 he was appoi nted Sheristedar of
the District Court at Shinpga and was later transferred to
Bangal ore. One Loganathan Mudaliar, a building contractor

carrying on business at Kolar Gold Fields, was a close
friend of Wydialingam |[In 1896, Loganathan fell ill —and
after his illness took a serious turn in, 1898, he was
unable to attend his business. Loganathan executed a wll
appointing Wdialingam and others as guardians of his
children and also executors under his will, and died in
1900. Vydi al i ngam was maintaining an account wth the
Caval ry Road Bank at Kolar Gold Fields since 1891. By 1895
substantial anpbunts were credited in that account of which
the source could not be the neagre salary of Vydialingam
In the years 1896 and 1897, diverse anmpunts aggregating to
the nmore than rupees one |akh were credited in that account.
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In May 1898 Vydiali ngam borrowed on his personal security
from the Bank Rs. 2,000/- and gave it to Shanmugam his
el dest son. Shanmugam opened an account with the Cavalry
Road Bank in Cctober, 1899, by borrowing Rs. 25/-, but the
entries in this account are few and for very small anounts.
From t he account maintained by the Mning Conpany it appears
that the building construction work which was originally
done by Loganat han. was | ater done by Shannugani and since
1901 | arge amounts were paid to Shannugam sone of which were
credited into the Caval ry Road Bank
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account. Since July 1904, sone books of account rmaintained
in the name of Shannugam for busi ness, household and, other

expenses are available.  About ;the year 1904, Devraj, the
second son of Wydieolingam started attending to a building
contractor’s busi ness at Gadag. Ramal i ngam after

,.completing, his training in the Victoria Jubilee Technica
Institute at Bombay also took to that business. VWydialingam
died in May 1905. He was then possessed of two houses which
were orally directed by himto be given to Ranalingam The
three brothers continuedto live jointly even after the
death of VWydialingam and the household expenses were
jointly incurred. In 1910 Rarmalingam sold one of the two
houses and received Rs. 4,000/-. ’'On March 30, 1912, a deed
of rel ease was executed by Ranmal i ngam and Devraj under which
Devraj and Ranalingam each .received Rs. 2,5001- and the
Kolar Cold Fields business was thereafter carried on
apparently as a partnership busi ness between Shanmugam and
Ramal i ngam  Manaval.em f at her-in-1aw of Devraj died in 1910,
and Devra migrated to Madras and settled down, in that tow
to attend to the business of his father-in-1aw Shortly after
April 1912, Shannugam proceeded ,to the United Kingdom
There is no clear evidence 'Wether he took part 'in; the
busi ness after he returned fromhis journey abroad. He
continued to nmke wthdrawals from his account 'in the
busi ness By 1961, he had overdrawn an anpbunt exceeding Rs.
35,000/- which was witten off. ( Thereafter he ceased to
have any interest in the business Shanmugam di ed in 1924 and
Devraj died in 1936.

It is the plaintiffs’ ease that, Vydialingamwas carrying on
the business of a building contractor since about the vyear
1895 or 1896: into this business Shanmugam was first
i ntroduced and thereafter Devraj and Ranalingam After the
death Vydialingam according to the plaintiffs, this busi-
ness was carried on by the three brothers till the
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year 1910 at different places. Devraj was attending to a
Iran oh of the business at Gadag: Ramalingam attended to the
business at Kolar Gold Field,,; and also at Gadag. The
plaintiffs claimthat the business which was carried on by
Rarmal i ngam si nce the year 1916, was directly connected wth
the business which was inherited from Vydialingam by his
sons and being in his hands ancestral business, t he
acquisitions. out of the sane were inpressed wth the
character of joint-famly property. They also clained that
Ramal i ngam disposed of two ancestral houses which he
received and wused the sale proceeds in conducting, his
busi ness and al so Rs. 12,500/ recei ved from the
Admi ni strator-General as the Share, out of the estate of
Loganat han, of his wife Gajanbal who was the daughter of
Loganat ban. Wth this fund Ramalingam carried on the
busi ness of a building contractor in the conduct of which he
was assisted by his sons and he acquired the estate in
di spute. The <case of the plaintiffs therefore was that
Vydi al i ngam was carrying on the business, of a building
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contractor, that his sons assisted himin carrying on the
busi ness, that after his death the business which devolved
upon his sons was carried on by themtill 1910 when Devraj,
the second son ceased to be. interested therein. Then
Shannmugam the ol dest, son severed his connection in 1916
| eavi ng Ramal i ngamto conduct the ancestral business al one.
The executors contended that Vydialingamdid not carry on
busi ness of a building contractor, that Shanmugam started
his own business as a building contractor sonetine in 1898
and neither his father nor his brothers had any. interest
therein, and that for the first time, in 1912, in view of
his inmpending departure for the United Kingdom Shannmugam
admtted Ranmalingam into his business as a partner and
ultimately in 1916, Ranalingam becane the sole owner of the
busi ness, because
95
Shannmugam severed his interest therein. The case of the
executors, therefore was that the business in the hands of
Ramal i ngam had no conviction with any ancestral business or
estate received by Ramalingam from his father
The trial Judge dealt with the question under
five heads:--
Firstly, that Vydialingam carried on t he
busi ness of a building contractor. He had
left, two houses which were unencunbered, and
the contractor’s business: these becane joint-
fam|ly estate in the hands of his son, and out
of this estate Ramalingam s fortune was built:
Secondl y, that after the death of Rawalingain,
his three sons carried on a joint famly
busi ness. This joint-famly business was
attended to by the three brothers at different
places and that the joint acquisitions were
divided sometine in the year 1910 and each
br ot her received a share of Rs. 34,000/-  odd,
and out of the share received by Ranalingam
estate devised by the will was acquired
Thirdly, that Ranalingamreceived a share of
the ancestral estate of the value of Rs.
40,000/ - and also Rs. 12,500 as share of his
wife out of the estate of Loganathan and the
entire amount was invested in his business as
a building contractor and out of this the
estate in dispute was acquired
Fourthly, that Ranalingam and hi s el dest son
Vi shwanat h wer e actively associ at ed in
carrying on the building contractor’s business
and the acquisitions out of
96
the business were joint-famly estate: and
Fifthly, that Ranmalingamhad by his decl-
arations inpressed his acquisitions with the

character of joint-famly property and
therefore the property was jointfam.ly
property.
He held on all the five heads that the property devised
under the will of Ramalingamwas jointfamly property. in

appeal , the H gh Court held that the case of the plaintiffs
under the 4th and the 5th heads was not established. About
the 3rd head the Hi gh Court held that there was no clear
evi dence that Ramalingam had received an ancestral fortune
of Rs. 40,000/- or Rs. 12,500/- on behalf of his wfe
Gaj anbal fromthe estate of Loganathan. But the High Court
held that Vydialingamwas carrying on the business of a
buil ding contractor since the year 1896 and that in this
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busi ness were associated his sons as they grew up; that the
business was carried on in the name of Shaunugam because
Vydi al i ngam bei ng a public servant could not carry it on in
his own name; that after the death of VWydialingam this
busi ness was conducted as a joint-fam |y business; that in
the year 1910, Devraj who was attending to the Gadag Branch
of the business left the fam |y and commenced attending at
Madras to the business of his father in-law who died about
that time; and that Shanmugam ceased to have any connection
with the. business in 1916. The H gh Court summari sed the
concl usion as foll ows: --
"The business which Ramalingam subsequently
ext ended was a busi ness whi ch-descended to him
from his father, his tw brothers having
successively left it. It is probable though
is, not clearly proved-that Ramalingam put the
noney whi ch is obtained by sale
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of the house in Bangalore into business. He
also put in the noney he was paid under the
rel ease deed of 1912. Into the nomi na
part nership which he entered into with
Shannmugam he brought in as his capital a sum
of Rs. 5,000/representing a fragnent of the
ol d /business. No |l ess inportant, he also
brought' in the goodw Il of the old business.
At no time before the final few nonths
preceding his death, when he had quarrelled
with t he menbers - of hi s famly, di d
Ramal i ngam notwi t hstandi ng the cl ains he made
in his wll, and other docunents,  seek to
exclude the nenbers of family. He nmade no
effort to keep distinct what were ‘acquired
with the aid of indubitably joint-famly
nucl eus from what it m ght have been possible
to contend were the result of his own
unassi st ed exertions. Taki ng al'l the
circunstances into account, we are of the
opinion that the learned trial Judge was right
in concluding that the properties which Ram
alingamleft behind nust be treated as joint-
fam ly properties.”
To establish their case the plaintiffs relied upon the
evidence of five wtnesses-Kuppuswany Midaliar, ~Sitharain
Nai du, Var adar aj a Mudal i ar, Venugopal a Mudal i ar and
Dharmal i ngam some of whom had been exanined before the
Court of the District Judge, Bangalore. By their evidence
it was sought to prove that Vydialingarn did carry on in and
bef ore 1898 busi ness as a building contractor at Kolar / Gold
Fields and that this business had on his death descended, to
his sons. The plaintiffs also relied upon extracts fromthe
accounts of Ramalingam and Shanmugamwi th the Cavalry Road
Bank at Nandi durg, and the extracts fromthe accounts of the
Nandi durg_ M ni ng Conpany recordi ng paynents made from tinme
to time to Shannugam sone of which were credited in the
account of Wydi alingam
98
with the Cavalry Road Bank. Reliance was also placed upon
the entries in the books of account nmaintained in the nane
of Shannugam fromthe year 1904 show ng receipts from Davr aj
at Gadag and anounts debited as sent to Devraj at Gadag
col lection of rent fromthe houses credited in that account,
expenses debited for purposes connected wth bui I di ng
construction’ itenms showi ng that Devraj or Vydialingam had
participated in those transactions and other entries of
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house-hol d expenses showi ng that the account maintained in
the nanme of Shannugamwas in truth the account of the joint-
fam ly. "rho plaintiffs also relied upon certain letters
witten by Ramalingamand Devraj which from their terns
evidenced their case’ that they were not acting nerely as
agents of Shanmugam but as owners of the business. Reliance
was al so placed upon the testinony of one Masilamay Pill ai
an Advocate (who | ater acted as a Judge of the Madras High
Court), that in the arrangenents nmade a few nonths before
March 30, 1912, it was agreed that the goodwi Il of the Kol ar
Gold Fields business was allotted to Ramalingam The
| earned trial Judge accepted the evidence of all the wtness
whose testinony was relied upon by the plaintiffs and held
that the extracts Vydialingam s account established that he
was carrying on business as a building contractor, and the
books of account naintained in the name of Shannugam were
fam |y accounts.

In appeal, the H gh Court relied upon the evidence of only
two of the five witnesses who deposed that VWdialingam was
wor ki ng. ‘as-a building contractor. In the view of the Hgh
Court the evidence of Varadaraja Mudaliar and Sitharam Nai du
but not of other witnesses was reliable. Wtness Sitharam
Nai du deposed that he was working as a building contractor
since the year 1898 at
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Kolar CGold Fields, that he had taken up-a ",tenenment in the
conpound of Loganatha Midaliar" and that  he knew that
Vydi al i ngam was | ookiing after the contract work of Loganath,
that Vydialingam was assisted by his three sons, that
Sham ngam was doi ng busi ness of -a building contractor and
was al so hel ping his father Vydialingam ~The w tness was
described by the H gh Court as a respectable person "’'not
readily corruptible" and who "had no  ascertainable notive
for giving false evidence". Varadaraja Muidaliar | deposed
that he used to see VWdialinga Midaliar when he (the
witness) went to OCorgaumin 1898 to see his father-in-Ilaw
who was a Mstry in the Corgaum nines working under 'Loganath
Mudaliar, that his father-in-law at first worked / under
Loganath and | ater under Vydialingam The evidence of this
witness was also accepted by H gh Court. The evidence of
these two witnesses establishes that Vydialingam Midaliar
was conducting the business of a building contractor. There
is also evidence that since the year 1898 Loganath was too
ill to attended to his business and that he died in 1900.
The testinony of the two witnesses Sitharamand Varadaraj is
supported by entries in the account of VWdialing ,am wth
the Caval ry Road Bank. The account of Vydialingamwth the
Cavalry Road Bank was opened in 1891. Vydialingam was an
Enpl oyee of the State of Mysore and the maxi mumsal ary /that
he ever drew was Rs. 125/- p.m Between the years 1891 and
1894 the entries in the bank account were for snmall -amounts,
the largest being Rs. 478/4/-. 1In the year 1895, there were
two itens each exceeding Rs. 1,000/- credited in  that
account, but in 1896, the itens of credit and disbursenent

were very large : it appears from the entries in that
account that in the years 1896-1897, anpunts aggregating to
Rs. One lakh and nore were credited in the account of

Vydi al i ngam and | arge di sbursements were al so made from t hat
account. The High Court observed, and in our judgment the
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H gh Court was right inits viewthat the transactions in
the books were "to large to be referred to the enol unments of
Vydi al i ngam as Sheristedar. It is legitimte inference that
he has been engaged in other business. The executors did
not, deny that an inference that Vydialingam was carrying on
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sone business clearly arose fromthe entries in the books of
account . But it was suggested that Vydialingam nay have
carried on the business of a noney-lender and for that
purpose he may have withdrawn funds fromthe Cavalry Road
Bank and utilized themas his circulating capital for his
noney- | endi ng transacti ons. It was asserted t hat
Vydi ali ngamwas a Director of the Cavalry Road Bank and was
on the account able to help hinself to the funds of the Bank
for his private business. But our attention has not been
invited to any evidence on the record that Vydialingamwas a
director of the Cavalry Road Bank. The entries are of such
large ampbunts and the credit and debit entries are so
frequent that the inference that were nmade in the course of
a noney-lending business would be difficult to nmake. It
al so appears that Vydialingam had nortgaged his house in
1892 for Rs. 25,000/-"in favour of ThirunaglingamPillai and
he discharged this nortgage by borrowing a l|oan of Rs.
3,000/-~ on the security of the house from Loganathan on
August | 31, 1892. The anmount” was repayable in nonthly

i nstal nents of Rs. 50/-. Another deed encunbering his house
was executed by Vydialingamin 1894 for repaynent of Rs.
2,000/ These two nortgages remmi ned outstanding till 1903

W are wunable to accept the theory that VWydia. |ingam

carried on money-lending business when his own house was
nort gaged, and he had agreed to pay the dues by instal nents.
The Caval ry Road Bank account al so shows entries for anpunts
brought fromthe Madras Bank. These show that Vydialingam
had received cheques which were encashed with the WMadras

Bank and the ampunts were received by him These entries
render the theor of a noney-|endin business inprobable.
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The entries in the bank account of Vydialingam support the
case that he was carrying on a business, and the testinony
of two witnesses Sitbaram Naidu -and Varadaraja Mudaliar
clearly shows that this ‘business was of a bui | di ng
contractor.

Before 1898, even according to the case of the executors,
Shannmugam was not enploying hinself as a bui | di ng

contractor. The entries in his account with the Cavalry
Road Bank are for very small armounts till April 1901, when,
for the first time, Shannugam borrowed Rs. 800/- on the
security of jewels. In the account of the Mning Conpany
also, there are no entries for any paynents nade to
Shanmugam till 1901 for work done by him The entries in

t he Cavalry Road Bank account therefore support t he
inference that VWydialingamwas carrying on business and
Shanmugam had no business of his own atleast till 1900.

The entries in the Cavalry Road Bank account for the period
subsequent to 1900 al so suggest that Vydialingam operated
the account of Shannugam Part of the anounts received from
the M ning Conmpany account by Shanmugam for the work done
was applied for satisfying | oans borrowed by Vydialingam
It has also to be noted that in Shanmugamis account  till
1901 no large amounts were credited. It appears from the
account of the Mning Conpany that on January 18, 1901,  he
received Rs. 5,000/ by cheque and other |arge ambunts wthin
the next three nonths aggregating to nearly Rs. 7,500/- in
cash and cheques. But the account of Shanmugam with the
Cavalry Road Bank shows only a total credit of Rs. 780/-
bet ween October 1899 and April 1901 in the suspense account.
No books of account about the construction work done in the
nane of Shanmugam are avail able for the period.

There are certain entries in the accounts of Vydialingam and
Shanmugam whi ch show interrel ati on between the two accounts.
For instance,
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102
on January 9, 1904,.according to the Mning Conmpany’'s
account Shanmugam was paid three amounts Rs. 36/-, Rs,

362/ 14/ 1 and Rs. 12,243/5/-. About this tine Shanmugam was
i ndebted to the Cavalry Road Bank in the sumof Rs. 3,400/-
on prom ssory notes. On January 19, 1904, he paid Rs.
3,100/into the Bank and partially satisfied this liability.
Rs. 12,120/6/9 are found credited in the account of
Vydi al i ngam on January 23, 1904 and Rs. 12,000/ are w thdrawn
on January 29. There is no direct evidence to connect the
paynments nade in the accounts of Shanmugam and Vydi al i ngam
with the anobunts received by Shannugam but it would be a
reasonable inference, having regard to the proxinmty of
time, that it was out of the Amount of Rs. 15,900/ received
by Shanmugam on January 19, 1904, that his liability for Rs.
3,100/- to the Cavalry Road Bank was discharged and an
amount of Rs. 12,120/ 619 was paid into the Cavalry Road
Bank and an anpbunt of ‘Rs. 305/- was utilized for satisfying
the debts of Wydialingamin his personal account. There are
al so other entries disclosing interrelation between the
accounts. Vydi al i ngam borrowed Rs. 140/- on February 1.8,
1904, under prom ssory note dated February 18, 1904, and the
identical amunt is-credited in the account of Shannmugam
under the entry "Receipt fromV. S. Vydialinga Muidaliar."
The Chitta nunber under which anmpbunts are credited and
debited are identical. On Decenber 1, 1904, Shannmugam
received a cheque for Rs. 10,000/- fromthe M ning Conpany.
The cheque was credited in the Cavalry Road Bank on 10-12-
1904. On that day Shannugam was i ndebted in the sumof Rs.
2 625/- in the prom ssory note account. On Decenber 19, he
withdrew a total amount of Rs. 8,733/2/0. ~The Chitta entry
in that behalf is No. 113. On that very day there are two

entries under Chitta No. 113 for payment of Rs. 1,050/- in
Vydi al i ngami's account. There are entries in Shannmugani s
account with the Bank
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showi ng debts nmde pursuant  to directions’ given by
Vydi al i ngam For instance, on March 25, 1903, Rs. '500/- are
debited pursuant to directions given by VWdialingam There
are two simlar debit entries pursuant to directions given
by VWydi alingamon April 4, 1903, and April 10, 1903, for Rs.
500/ - each.

In VWydialingam s account on July 13, 1903 there is an~ entry
of Rs. 280/- paid for cart hire. That is also indicative of
the fact that he was carrying on the business of a building

contractor, otherwise this entry is not capabl e of
expl anat i on. There are also entries in. the account
maintained in the nane of Shannugam show ng expenses
incurred by Wydialingam and Devraj for travelling in
connection wth the building of the English Church". O

August 7, 1904, Rs. 20/- were debited as spent by
Vydi al i ngam for going to Madras. There is also a  debit
entry of Rs. 3/- dated July 26, 1904, for travelling
expenses of Devrai and Shanmugam The account maintained in
the nanme of Shannmugam for the period prior to July, 1901, is
not produced. The account is available till 1907 and then
there is a break. There is an account book for 1910-1 1
but not for the period imediately before April 1, 1912,
when a partnership was started between Ramali ngam and Shan-
mugam There are nunerous entries in this account show ng
that |arge anounts were received from Gadag from Devraj and,
al so for ampunts sent to him On May 5, 1905, an anobunt of
Rs. 1,000/- was raised on a prom ssory note and sent to
Devraj. On July 19, 1905, there was a renmittance to Devr aj]
by Shaanmugam of Rs. 1,00 1/ 8/2. There is a simlar
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remttance on Septenber 17, 1905. On Septenber 26, 1905,
Rs. 100/ - had been paid through Ranmalingam There are

credit entries for |large anounts received from Devraj. On
May 27, 1907, Devraj remtted Rs. 7,000/-
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from Gadag to Kolar CGold Fields. It 1is wunnecessary to

exam ne all these entries. Also in the account in the nane
of Shannugam there are several credit entries for house rent
collected fromtenants of the two houses which Wydialingam
died possessed of, and debit entries for paynent of
muni ci pal taxes. There are also in that account numerous
entries for amounts collected by Ramalingamand paid into
t he account.

There are also four letters which throw sone light on the
connection of the threebrothers with the Kolar Gold Fields
busi ness. On Cctober 5, 1909, Devraj addressed a letter to
Ramal i ngam enqui ring whether the letter did go to Gadag and
gave several directions with regard to business matters.
There is another letter dated Cctober 6, 1909, also witten
by Devraj to Ramalingam which states "Pariapa" (Shannmugam
has cone from Bangal ore and he expects you here as soon as
you finish your work there." This letter also gi ves
directions for procuring certain articles. There is a
letter dated January 18, 1911, addressed by Ramalingam to
Shanmugam By the/letter Ramalingaminforns Shannmugam that
the question of (departnental enploynent in the Nandidurg
M ning Conpany was discussed and that it ,,was finally
decided not to do so" and to have the sundry works carried
on as wusual. He then proceeds to state that' the Oorgaum
Gold M ning Conpany had tenporarily stopped-all operations
for "some unknown reasons". then there is a reference to the
Electricity Departnment of putting in and concrete in "Ns
Bungal ow'. There is also reference to "drudging on with the
drains and the conmpressor work - we _have been having."
Regarding the Oorgaum Gold Mnes, he says that all the
"works on hand" in the mnes had been conpleted and the

prospects for new work were gloony. There is/ also a
reference
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to the tinber departnment. 1In the next letter dated February

11, 1911, addressed to Shannmugam Ranalingam states that M.

Bull en had sent for himand had enquired of himwhether he
woul d undertake sonme small building contract at Manigatha
where they were prospecting for gold and further ~that ~ he
(Rarmal ingan) had agreed "to do the work and promised to be
there to receive instructions." He also stated that he would
return by the week-end after the arrangements were made and
he would take | eave of Messrs. Mky &Cooke and tell . them
that M. Ramaiah will |ookafter the business (during his
absence). The letters do suggest that Ranmali ngam and Devr aj

were interested as owners in the business about @which
i nformati on was given to Shanmugam and they were not | nerely
acting as his agents.

There are nunerous entries in the General Account  also
indicting that these accounts are not in respect of the
personal transactions of Shannmugam but they are the accounts
of the famly. Expenses of various nmenbers are debited in
that account. They are found side by side wth business
expenses. The High Court was, in our judgnent, right in
holding that these were not the accounts of Shannmugam
personal ly but were of the joint famly.

The At t or ney- Gener al , however, says t hat certain
circunstances relied wupon by "him conclusively establish
that the business done by Shanmugam was his separate
busi ness. He points out that Vydialingam was a public
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servant and his service record showed that he was on |eave
only for short periods in the year 1898 and when he was
posted at a considerable distance fromKolar CGold Fields, it
woul d be inmpossible for himto attend at the latter place to
any business requiring his continued attendance. But only a
few extracts fromthe service record of Vydialingam have
been
106
printed in the record. Ext. 368 shows that Vydialingam drew
a salary of Rs. 125/- for 20 days for Wbrking no Nazir and
Sheriatedar, and that he was transferred to the District
Court of Shinobga in Septenber, 1901. There is also an entry
that Vydi ali ngam was appoi nted Munsif for 12 days in June,
1900. Ext. 370 shows the anount of salary that VWydialingam
drew fromtime to time.  These docunents do not show that it
was inpossible for Wdialingamto attend to the business.
It is true that in the Mning Conmpany’s account paynments
made for  construction work are debited till 1900 to
Loganat han and after Loganathan's death to Shanmugam but,
evidently, ~VWdialingam being a public servant could not
publicly —appear as carrying on a- building contractor’s
busi ness and receive paynmenta for- the work done by him in
his own nane. The debit entries in the name of Shannugamin
the M ning Conpany’ s account are therefore not decisive, nor
would they be sufficient to destroy the direct evidence of
the two witnesses Sitharam Nai du and Varadaraj a Mudal i ar
It was then urged that Cavalry Road Bank Account showed a
paynment of Rs. 2,000/- in May, 1898, to Shannmugam and t hat
this account was’ returned to Vydialingam %y Shanmugam in
Decenmber 1902. Fromthis it is urged that Shannugam started
busi ness as a building contractor with the anmpunt - borrowed
from his father VWydialingamand ultimately ~he repaid it
after four years and seven nonths. But the evidence of the
two witnesses Sitharam Nai du and Varadaraja Mudaliar. does
establish that the business of building contractor was
conducted by Vydialingam and that is amply corroborated by
the entries in the Cavalry Road Bank account. The debit
entry relating to paynent of Rs. 2,000/- to Shanmugam from
Vydi al i ngami s account, and the credit entry for repaynent by
Shanmugamwi || not, in our
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judgrment, necessarily lead to the inference that this anmpunt
was borrowed by Shannmugam for starting his business as a
buil ding contractor. It was al so urged that the account
started in July 1901 and continued till the year 1912 was
the private account of Shannugam W have already dealt
with this question in dealing with the evidence of the
plaintiffs and we are unable to hold, having regard to the
nunerous entries posted therein that the account was the
personal account of Shanmugam
It is also true that Vydialingamwas indebted to Loganathan
for amounts borrowed by himon the security of his two
houses and that the debts were paid off in the year 1903.
Bat having regard especially to the direct evi.dence
supported by contenporaneous entries in the account books,
an inference that VWydialingamdid not carry on any business
will not be justified.
Strong reliance was placed on certain recitals in two
docunents a sal e deed executed by Ranmalingamfor sale of the
house inherited by himfrom Vdi al i ngam by deed dated July
27, 1910, and a deed of rel ease executed on March 30, 1912,
by the three brothers. It is urged that the recitals in
these two docunents conpletely destory the case that after
the death of Vydialingamthere was a subsisting joint famly
or that Ramalingam and Davraj had interest in the business
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carried on by Shaumugam |In the sale deed dated July 20
1910, executed by Ramalingamin favour of Mandi Mhamad
Hussai n Saheb it was recited- that Shanmugam and Devraj had
acquired properties out of their own earnings and were in
enj oynment thereof, but he (Ramalinga) had no property of his
own earning and therefore Vydialingam had given ora
directions that the imovable property bel ongi ng to
Vydi al i ngam should be in the possession or enjoynment of
Rarmal i ngam al one and t hat
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Shannmugam and Devraj shoul d have no right therein and that
in accordance with the directions and with the perm ssion of
his two brothers. Ranal i ngam was in possession and
enj oynment thereof and that he conveyed one of the houses for
Rs. 4000/- to the vendee and in order to prove that his
af oresaid brothers had no right in the property, he had got
them to attest the docunents. The sale deed bears the
attestations of Shanmugam and Devraj. There is another
document ~/dated March 30, 1912, which is calleda "Release
Deed", ' between ~Shannugam on the one hand and Devraj and
Ramal i ngam_ Midaliar on the other, The three brothers are
descri bed as doi ng busi ness as building contractors. It is
recited in that deed that in 1898 Shanmugam started life as
a building contractor and merchant by his own exertions and
wi t hout the use or aid of funds of the joint famly to which
he bel onged and found his own 'neans of 1iving" on the Kol ar
CGold Fields and el sewhere and by his own exertions he had
made acquisitions described in the schedul e annexed to the
deed and that the sane were his separate property. The deed
also recited that before his death on My 3, 1905,
Vydi al i ngam had given directions for the disposal. of the
i movabl e and novabl e properties in favour of Ranalingam and
accordingly the said properties had been appropriated first
towards the discharge of his. debts and thereafter the
i movabl e properties had been taken over by Ramali ngam and
that "nothing in the nature of an-undivided Hi ndu joint-
famly remai ned". The docurnent ‘then proceeded to recite
that in consideration of a sum_ of Rs.2,500/-  paid by
Shanmugam to Devraj and another sumof Rs. 2,500/- paid to
Ramal i ngam and his ninor son Vishwanath, —Devaraj and
Ramal i ngam decl ared that they will not claimany "manner of
right or title or interest in the property —of Shannugant
described in the schedule attached to the deed and —agreed
that they or any of them had never any
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right, title or interest in the property and that if there
was any such right it "shall be deenmed to ~have been
rel eased, relinquished and quit claimed so that Shannugam
Mudal i ar remain the sol e and absol ute owner thereof." In the

schedul e to the deed was described a bungal ow at
Robert sonpet and novabl es and out standi ng of the “value of
Rs. 1,79,000/-. At the foot of the document were endorsed a
receipt for Rs. 2,500/- by Devraj and another receipt for
Rs. 2,500/- by Ramalingam The Attorney-General contented
that the adnmissions in these docunents .were unequivocal and
destroyed the case of the plaintiffs, that there was any
subsisting jointfamly after the death of Vydialingam or
that the business carried on by Shannugamwas joint-famly
busi ness. Counsel submitted that the trial Judge had
evol ved a theory which was not supported by any pleading or
evi dence that the sale deed and the rel ease deed were parts
of a schene of division of the property of the joint famly
of the three brothers.

It is true that the recitals in the sale deed show that the
house sold by Ranalingamwas given by Wdialingam to him
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under an oral direction and he dealt with that house on that
footing. It is also true that in the ,Rel ease Deed" it has

been recited that Shannugam was carrying on business as a
contractor since the year 1898 wi thout the aid of any joint-
fam ly funds and that the acquisitions made by himwere his
sel f-acquired properties. The deed also recites that there
was no joint-famly property which renmained to be divided.
But these two docunents cannot be regarded as decisive of
the question whether Vydialingam was carrying on t he
busi ness of a building contractor and whether that business
devolved on his three sons. The three brothers during the
life time of VWydialingam were living jointly and the
buil ding contractor’s business was being conducted during
the life time of Wdialinga. W have already pointed out

t hat
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the evidence shows that even before 1898 Vydi alingam was
carrying on a contractor’'s business. Both during the
lifetinme 'of VWydialingamand thereafter till 1910 the three
brothers " lived together and the entries in the Genera
accounts —mmintained in the name of Shanmugam indi cate that
their expenses were jointly net. It also appears that the

rent received fromthe houses which Ranmalingam ultimately
di sposed of were taken into account and anal gamated with the
famly account. Large anpbunts were sent to Devraj and were
also received fromhim Ranalingamis also shown to have
participated in the business of Shannugam It is true that
the trial Judge nade out a case of a partition of the joint-
famly estate in the year 1910 which after Devraj mgrated
to Madras, was given effect toin the deed of release dated
March 30, 1912. This case does not find place in any plead-
ing and is not supported by direct ~evidence. But the
approach of the H gh Court to the evidence was different.
In the view of the Hi gh Court the evidence indicated that
the three brothers continued to carry on business as nenbers
of a Hndu jointfam |y which had devol ved upon them from
their father Vydialingamthat the busi ness was extended to
different places such as Gadag, Calicut and others, that
Shanmugam was after the death of Vydialingamalso carrying
on an i ndependent business at Kalai in partnership with one
Bal akri shna and that the deed of rel ease was in respect of
the property which was clai med by Sbanmugamas his separate
property and not in respect of the jointfamly property.
Evidently, the recitals in the release deed were made for
maintaining a record that Devraj and Ranalinga had no
interest in the property of Shannmugam Admissibility of
evidence. to contradict the recital that there was in fact
no property of the joint-famly is not precluded by s. 92 of
the Indian Evidence Act, as the dispute in this  suit /does
not arise between the parties to the docunents but ~ between
per sons who
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cl ai med under Ramal i ngamthe executant of the documnent.

The evi dence of Masilamany Pillai who was exam ned on behal f
of the plaintiffs in the District Court at Bangalore is in
this context of sone inmportance. The witness deposed that
in 1.912 he was consulted in connection with settlenent of
certain mtters between Shaunugam Mudaliar and his two
brothers, that he had discussions with shanmugam and his
| awyers regarding matters relating to the properties of the
famly and also in respect of the business in Kolar Gold
Fiel ds and that he had given advice after ascertaining from
the three brothers several matters in respect of which a
settlenent had to be effected. He then stated that he had
suggested that the release deed m ght be obtained from
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Devraj and Ranal i ngam rel easing and relinquishing the clains
if any they mght have in respect of any property which were
claimed by Shanmugam as his self acquisitions, but he had
hi nsel f not drawn up the deed nor had seen it at any tine.
The w tness then made a statenent that at the interview it
"was understood that good-, will of the Kolar Gold Fields
contract business was to be given to Ramalingam Mudaliar."
On this part of his evidence there was no cross-exam nation

This evidence is inmportant in two respects (i) that the
rel ease deed was to be drawn up in respect of properties
whi ch were clai med by Shannugamto be his self acquisitions,
and (ii) that it was understood that the goodwi Il of Kol ar
Gol d Fields business was to be of Ranalingam |If the Kolar
Gol d Fi el ds business was the exclusive busi ness of
Shanmugam which he had started, it is difficult to
appreci ate why the goodw | |- of that business should be given
to Ramalingam when for a conparatively small amount s
Ramal i ngam and Devraj were relinquishing all their interest
which 'they may possibly have in that business, and in the
ear ni ngs 'made by
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Shanmugam out of that business. The trial Court as well as
the H gh Court have accepted this evidence.

The accounts of the famly maintained in the name of
Shanmugam inmmediately prior to April, 1912, have not been
produced by the executors. It is true that it is their case
that they did not find these account books when they took
over the estate of Bamalingam whereas the plaintiffs assert
that the account-books were wi thheld by the executors
because, if produced, they woul'd have destroyed the defence
raised by the executors. The Hi gh Court, on the evidence,
was unable to raise any definite inference inregard to this
matter. Admittedly, the executors had taken possession of
the property of Ramalingaminmediately after his death and
it is somewhat surprising that no inventory of the property

of books of account or docunents of “Ranmalingam f any,
prepared at the tine when the ‘execute totook possession
of property shoul d have beenproduced. The executors

are nmen of considerabl e experience of business affairs and
Wajid the principal executor was an officer holding a high
office in public adm nistration. They would certainly have
realised the necessity of making an inventory of the
docunents and the property which they took in their _custody
If the books of account immediately prior to Ist of April
1912, bad not come in their possession, the executors ~would
have forthwith produced the inventory nade by them at the
time of taking over possession of the estate.

Even if we draw no adverse inference agai nst the executors
because they failed to produce the books of accounts

i mediately prior to April 1, 1912, there are ot her
ci rcunst ances whi ch support the inference raised by the Hi gh
Court . The rel ease deed does not take into account the
busi ness at
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Gadag whi ch was conducted by Devraj and in which Ranalingam
assi st ed. As we have already pointed out for carrying on
this business large amunts were sent from the famly
account . There is evidence that there were assets in that
business. In the General Account there are certain entries

in the accounts of Devraj which cannot be easily
appr eci at ed. After the entry dated 5th Mrch, 191 1,
crediting Rs. 280/-, there are sone debit entries under the
date 31st March, 1911, the follow ng four of which are for
amounts of Rs. 1,000/- and nore :-

Debit given by V. V. S
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Mudal i ar i n connection
with cheque  ......... Rs. 1, 000-
0-0
Debit S. R B. cheque oneRs. 15,000-0-0
Debit Electricity cheque one Rs.
1, 619-15-8
Debi t Nandi dur gam cheque Rs.
9, 322-12-6
Under the sane date there are ten entries, of which the
followi ng four are for Rs. 2,000/ and nore : -
Credit V. V. S. Modr. given

previously cee Rs.
12, 142-5-7
Credit “\- - Rs. 2,000-0-0
Cedit L. Rs.
10, 000-0-0
Cedit .. Rs.
10,000-0-0

As a result of these entriesRs. 28,085-11-6 st ood
debi ted and Rs. 25, 689-11-4 stood credited in t he
account of Devraj. Counsel for the executors has not
attenpted to explain these entries. The trial Court thought
that the <credit entries represented paynments made by
Rarmal i ngam to Devraj. There is no evidence in support of
this view. The |earned Judge appears to have thought that
because
114
the good will was agreed to be givento Ramalingamthat is
how he read the evidence of Masilamany Pillai-Ranmalingam
becamre the owner of all its assets, and the account was
since the date of the agreement in reality an account of
Ramal i ngam There is no warrant for this view. But the
entries do show that |arge anpbunts were credited in the nane
of Devraj and debited, at the end of the year. If ' these
entries were in respect of the Gadag business, the inference
that the deed of release was only in respect of the separate
estate of Shanmugan nay receive sonme support.

The conduct of Shanmugam subsequent to March 30, 1912, has
also sonme bearing on this question. Shortly after the
execution of the Rel ease deed Shanmugam|left for the United
Kingdom and it is stated that he returned to India after

nore than a year.’ |t does not appear that thereafter he
took any interest in the Kolar Gold Fields business but he
continued to nake |arge withdrawals. In the books  of

account of the partnership between Shannugam and -~ Ramali ngam
an anount exceeding Rs. 34,000/- is initially credited to
Shanmugam and Rs. 7,500/. to Ramalingam But -~ what the
shares of the two partners in the business were is nowhere
i ndi cat ed. There is no deed of partnership, nor is any
bal ance sheet drawn. There is no evidence of division of
profits of the business.’” By 1916, Shannugam had “not only
withdrawn the anpbunt initially credited to himbut 'he had
withdrawmn an additional anmount of Rs. 35,538/12/-. He
thereafter ceased to have any interest in the Kolar Gold
Fi el ds business and the anmount overdrawn was witten off

debiting it to "prem um account." This conduct may indicate
that after March 30, 1912, Shanmugam had no interest in the
busi ness even though the books of account showed that it was
a partnership business. Even if it be hold that Shanmugam
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was a partner in the business fromApril 1, 1910, to May 1

1916, the inference is inevitable that the bui | di ng
contractors business carried on by Ramalingamthereafter was
directly related the business inherited from WVydialingam
The circunstance that Shanmugam ceased to have any interest
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in the business, after overdrawing Re. 35,000/-o0dd, also
corroborates the testinoney of Masilanany Pillai t hat
goodwi | | of the business was given excl usively to
Rarmal i ngam Fromthis evidence it is clear that Shannmugam
was unwilling to continue the joint famly business at Kol ar

Cold Fields and that he desired to secure an assurance from
his brothers that they had no interest in his separate
business at Kalai and acquisitions thereof and for that
purpose, the "Rel ease deed" was obtained fromthem
The Hi gh Court held that the anpbunt of Rs. 4,000/- received
by Ramalingam by sale of the house and the ampbunt of Rs.
2,500/ - received from Shanmugam were put in the business by
Ramal i ngam Waj i d deposed that the consideration received
by sale of the house was given by Ramalingamto C. Savade &
Co., and to his sister. In our viewthe Hgh Court ’'Ws
right in holding that the testinony of Wajid who has deposed
that he was present at the time when Rs. 500/- were ’given
by Ramalingam to his sister isnot reliable, Wjid was a
stranger 'to the famly and there was no reason why
Ramal i ngam shoul d if the story be true keep Wajid present at
the time of handing an ambunt of Rs, 500/- to his needy
sister. The story of Wajid that Ranalingamwas carrying on
busi ness of a building contractor in the name of Ranmbal and
Co., and that in that business he suffered loss is not
supported by any/independent evidence and does not carry
convi ction.
Having regard to all these circunstances we do not think
that the recitals in'the sale deed and
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the deeds of rel ease are by thensel ves sufficient to justify
this Court in refusing to-accept the finding of fact
recorded by the Hi gh Court on appreciation of evidence.
The High Court has held that the business which Ramalingam
carried on since April 1, 1912, apparently in partnership
with Shanmugam till 1916, and thereafter exclusively was
directly connected with the business which devol ved upon the
three sons VWydi alingam when he died in 1.905. Pring,-facie
the findings recorded by the High Court are findings of
fact, and this Court nornally does not enter upon a
reapprai sal of the evidence, but we have entered upon a
review of the evidence on which they were founded, because
the Hi gh Court of Mysore had on the identical issue about
the character of the property devised under the wll of
Ramal i ngam arrived at a di fferent concl usion
A dispute with regard to the nature of the property called
"Palm Grove" for the purpose of considering whether the
judgrment of the Mysore High Court is conclusive qua that
property renmains to be nentioned. It appears that at  sone
time about which there is no clear evidence-"Palm G ove" was
agreed to be sold in plots by Ranalingam In the suit, as
originally filed in the Bangalore District Court "Palm
Grove" was one of the properties in respect of which the
plaintiffs made a claim But that claimwas w thdrawn  when
the, Madras properties were excluded, and no decision was
therefore given by the District Judge in respect of the
"Palm Grove" property. Before us’ no argunent was advanced
to show that during the lifetinme of Ramalingamthis property
had acquired the character of novable property- so that the
deci sion of the Bangal ore Court woul d operate as concl usive
in the Madras suit. The High Court of Madras rejected the
contention of
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the executors that it nmust be deened to have acquired the
character of novable property. Qur attention is not invited
to any material in support of the contention that it had
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acquired such a character.

Certain directions were, however, given by the learned tria

Judge observing that ,the proceeds realised from ", Palm
Grove’ constitute the assets of Ramalingam subject to
certain equities that may arise in favour of Narayanaswany
Mudaliar............ ... ... ... on the foot of the doctrine of
guantum neruit to be determined in the final decree or in
the execution proceedings." W need express no opinion as to
the true inport of this direction, for Nar ayanaswarny
Mudal i ar who was primarily concerned with the direction, did
not prefer an appeal against that part of the decree, and
counsel have not asked us to interpret that part of the
decree. The High Court observed that in so far as the
executors were concerned, all they can in reason ask is that
such disbursenents as being bona fide Made should be
regarded as properly debatable against the estate and that
they should not be surcharged in respect of such paynents,
and accordingly they added 'a qualification that the
execut ors ‘need not pay such suns as they had bona fide made
to Narayanaswam Mudaliar in respect of that transaction
ei ther on the basis of quantum neruit or as a partner of the
busi ness.

In that view of the case the decree passed by the H gh Court
on the footing that the plaintiffs are entitled to the
i movabl e properties in Madras and not the novables nust be
confi med.

The appeal s therefore fail and are dismssed.

The Hi gh Court at Madras has held on the evidence, that the
properties which were di sposed of by Ramalingamby his wll

were not his separate
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estate but were joint fanmly properties, whereas the Msore
H gh Court has taken a contrary view W have on a review
of the evidence agreed with the view taken by the Madras
H gh Court. Evidently, as a result of the judgment of the
Mysore Hi gh Court the heirs of Ramalingam have | ost property

of substantial val ue. W think that in the speci a
circunst ances of this case the plaintiffs should not be out
of pocket in respect of the costs of this |litigation. We

therefore direct that all costs of the plaintiffs ~between
advocate and client, in the suit, the appeals in-the Hi gh
Court and in this Court should cone out of the estate in the
hands of the executors.

The remai ni ng appeal s nay now be dealt with briefly.

C. A Nos. and 279, 280 of 1958

Appeal s Nos. 279 and 280 of 1958 arise out  of proceedings
for revocation of probate granted by the Madras High Court.
In T. S. 0. No. 52 of 1944, WM. Justice Chandrasekhara
Aiyyar of the Madras High Court, by order dated July 17,
1944, granted probate to the executors under the wll
of . Ramal i ngam dat ed Septenber 10, 1943. The |earned ' Judge
expressly stated in the order that the probate granted by
him was subject to the result of the appeal filed to H s
Maj esty-i n-Council against the order of the Resident’s Court
at Mysore. After the appeal to the Privy Council was
di sposed of for reasons set out in the principal judgment,
by Petition No. 469 of 1953, the plaintiffs and Gajanbal
wi dow of Ramalingam applied for revocation of the probate
granted by the Madras High Court. This petition was heard
together with Suit No. 214 of 1944. The learned trial Judge
" ordered that the probate granted on July 17, 1944, be
revoked. Against that order an appeal was preferred by two
of the executors to the Hi gh Court of Madras. In appeal
the H gh Court restricted the operation of the revocation in
so far
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as it’ affected the i movable properties in Madras and
vacated the order in relation to the novables. Against the
order passed by the H gh Court, two Appeal s-Nos. 279 and 290
of 1958 have been filed. C. A No. 279 of 1958 is filed by
the sons and w dow of Ramalingam and they have clained
that the order of revocation nade by’ M. Justice Ramaswani
be confirned. In Appeal No. 280 of 1958 filed by the
executors it is wurged that the order of revocation be
vacated in its entirety. At the hearing of the appeals no

subst anti al argunents were advanced before us. The
executors did not contend that even if this Court holds,
agreeing with the H gh Court of Madras that the wll of

Ramal i ngam was i noperative in so far it purported to dispose
of the immovable properties of the joint fanmly of
Ramal i ngam and his sons. at. Madras the order granting
probate in respect of the i mmovable property should stil
continue to operate. ~They have conceded before us that such
an order revoking grant of probate when it has becone
i nfructuous because of a decisionin a suit relating to
title to the property affected thereby may properly be nade
in exercise of the powers under s. 263 (d) of the Indian
Succession Act, 1925 The claimof the sons and the w dow
of Ramalingam for revocation of the order granting probate
by the Madras High/Court in its entirety cannot be sustained
because, for reasons set out by this Court, they are unable
toclaimtitle to the novabl es of Ranalingam-in Mdras.

The appeal s, therefore, fail and are disnissed with costs.
Cvil Appeal No. 281 of 1958

This appeal arises out of a suit filed by the .executors
under the will of Ramalingamfor a declaration that 2000
shares in the India Sugars &
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Refineries Ltd., standing in the name ~of Vishwanath, in
truth, belonged to Ranalingamand that be purchased the sane
for hinmself and out of his self-acquisitions but benam in

the nanme of Vishwanath, and accordingly under the 'will of
Ramal i ngam they were entitled to those shares as part of the
estate. Vi shwanath resisted the suit contending that the

shares belonged to the joint fam|ly consisting of Ramalingam
and his sons and that on the death of Ramalingam his sons
as surviving co. parceners became owners —of the entire
property of the joint famly, including the shares. The
trial Judge dism ssed the suit filed by the executors. In
appeal, the H gh Court of Mdras held that-the judgnment of
the Full Bench of the Mysore H gh Court dated July 29, 1949,
was conclusive as between the parties as to title to those
shares. The Hi gh Court accordingly allowed the appeal of
the executors. Vishwanath has appeal ed agai nst the decree
of the H gh Court rejecting his claim

For reasons set out in the principal appeals, we are of the
view that the appeal must be dismissed. But we are of the
view that the cost,% of. Vishwanath as between the advocate
and client of and incidental to the suit and the appeals in
the High Court and in this Court should come out of the
estate of Ranmalingamin the hands of the executors.
Cvil Appeal No 281 of 1958
This appeal arises out of Suit No. 200 of 1944. The
executors sued Gajanbal, wdow of Ramalingam for a
decl aration that 2695 shares of the India Sugars &
Refineries Ltd. Standing in her name were purchased by
Ramal i ngam benam out of his own funds and the sane were his
sel facquisition, and they as executors of the will of the
were entitled to those shares under
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authority vested in themunder the will dated Septenber 10,
1942. The executors prayed for a declaration that the

shares were held benam by Gajanbal for the benefit of
Ramal i ngam as the true owner. Gajanbal adnitted that she
held the shares benam out she contended that they did not
bel ong to Ramalingam but to the co-parcenary of Ramalingam
and his sons and 'on the death of Rammlingam the shares
devol ved wupon the surviving coparceners and the executors
had no title or right thereto. This suit was tried wth
Suit No. 214 of 1944. The trial Judge held that the shares
bel onged to the joint-fam |y of Ramalingam and his sons and
the executors acquired no right to the shares wunder his
will. In appeal, the H gh Court agreed with the view of the
trail Court as to the title to the shares, but, in their
view, the judgment of the Mysore Hi gh Court in respect of
novabl es including the shares in dispute was conclusive as
to the rights between the - parties. The High Court
accordingly reversed the decree passed by the trial Court
and decreed the suit of the executors. Against that decree
Gaj anbal 'has preferred an appeal inthis Court which is No.
282 of 1958.
For reasons set out in the judgenent in the principa
appeals, it rmust beheld that the judgment of the Msore
Hi gh Court was conclusive as between the executors and
Gajanbal in so far as it related to title to the shares in
di spute. The appeal therefore fails and is dism ssed. But
we are of the viewthat the costs of Gajanbal between
Advocate and client of and incidental to the suit and the
appeals in the H gh Court and this Court should cone out of
the estate of Ramalingamin the hands of the executors.
Cvil Appeal No. 283 of 1958
This appeal arises out of a suit relating to  an immovable
property, Nose. 1 and 2 Waddel s Road,
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Ki | pauk, Madras. OF this property, the second respondent T.
A. Ranthandra Rao was the former Omner. There were court
proceedings in Civil Suit No. 10/of 1940 filed by /Gajanbal
against T.A Ranthandra Rao, and a conprom se decree was
passed in that suit and pursuant to that conpromise, 'T. A
Ranthandra Rao sold the property to Gajanbal by deed dated
August 7, 1940. The executors of the estate of ~Ramalingam
filed Suit, No. 91 of 1944 in the H gh Court of Madras
agai nst Gajanbal and T. A Ranthandra Rao for a declaration
that the Waddel s Road property forned part of the estate  of
Ramal i ngam and that Gajanbal was nmerely a benanidar for
Ramal i ngam and for an order for possession of the property
from Gaj anbal and T. A. Ranthandra Rao and for mnmesne profits
at the rate of Rs. 50/- per nmensem from the date of
Ramal i ngamis death till the date of delivery of . possession
to the executors Gajanbal contended that the property
bel onged "to her and that it was acquired by her out of her
own funds. T.A. Ranthandra Rao denied the title 'of the
executors and also liability to pay nesne profits. The suit
was also tried with Suit No. 214 of 1944. The trial Court
decreed the suit in favour of the executors but he declared
that the property belonged to the sons of Ranmalingam and
they were entitled to possession and nesne profits. Against
the decree passed by the trial Court the executors preferred
an appeal to the H gh Court. The appeal was dism ssed.

In this appeal filed by the executors the principal ground
set up in the Meno of appeal is that the sons of Ranmalingam
were not parties to the suit, and no decree directing the
executors to deliver possession to the sons of Ramalingam
coul d be passed.

In the principal appeals 277 and 278 of 1958, we have held
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that the executors did not obtain any
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title to the immovable properties in Mdras which were
sought to be disposed of under the will of Ramalingam It

is true that to Suit No. 91 of 1944, the sons of Ranmalingam
were not parties. But as on the view taken in the principa

appeal s, the executors acquired no title to the property in
,Suit that being the property belonging to the joint famly

to which Ranmalingam bel onged-interference with the decree
passed by the Hi gh Court will not be called for.

Counsel for the executors has advanced no argument in
support of the appeal. W nmay observe that T. A Ranthandra
Rao has set up a certain arrangenment between him and
Gajanbal relating to his right to occupy the Waddels Road
prem ses free of paynent of rent, and it is his case that
this arrangenent was confirmed after issues were franed in
Suit No. 91 of 1944 between himself and Vi shwanath. T. A
Ranthandra Rao, it appears, did not prefer any appeal before
the High Court of Madras against the decree passed by the
trial Judge nor did he attenpt to prove the, agreenment set
up by him He has not preferred any appeal against the
decision of the High Court to this Court. W dismiss the
appeal filed by the executors. W may observe that for the
pur pose of deciding this case it is unnecessary to consider
whet her the arrangenent set up by T. A Ranthandra Rao is
proved. The executors wll pay the costs of the first
respondent Gaj anbal in this appeal

H DAYATULLAH, J.-One Ranulingam a prosperous contractor and
busi nessman, di ed on Decenber 18, 1942. Three nonths before
his death, he executed on Septenber 10, 1942, the last of
his nmany wills. By that will, he cut off his -eldest son,

Vi swanat han and a, daughter, Bhagirathi, conpletely from
any benefit, gave sone i movabl e property and shares to his
wi dow, snall bequests to
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his other daughters, his grandson, Tyagaraja, son of
Vi swanat han and his grand daughter from Bhagirathi. From

the residue of his vast estate, he directed ‘that Rs.
50, 0001- be spent over a ward in a hospital and the rest be
applied for certain charitable purposes of a public nature.
He appointed three execuitors: ( 1) A Wjid (a retired
official of Mysore State), (2) Narayanaawany Muidaliar ~ and
(3) S. L. Mannaji Rao. For sometine before his death, his
relations with his fam|ly were estranged and the | atter ~had
gone to the length of starting proceedi ngs on June 2, 1942,
under the Lunacy Act in the D strict Court, Cwvil and
Mlitary Station, Bangal ore, against him Some evidence was
recorded in that case, and nedical experts were exam ned.
After the death of Ramalingam the executors applied for
probate of the wll inthe D strict Court, Cwvil and
Mlitary Station, Bangalore. This was Suit No. 2 of ' 1913.
It was heard by M. P. Madappa, who granted probate of the
will on Novenber 27, 1443. Two appeals filed against the
decision (R A Nos. 1 and 2 of 1944) were dism ssed by the
Court of the British Resident Mysore on July 5, 1944, A
further appeal to the Privy Council was admtted, but it was
ater declared by the Judicial Committee to have becone
i nconpetent due to the Constitutional Changes in which the
Cvil and Mlitar Station was handed back to the Msore
State. (P.C ...Appeal No. 53 of 1948 deci ded on Decenber 1949).
Meanwhi | e applications for probate were.also filed in the
District Court, Bangal ore and.the Madras H gh Court. some of
the properties affected by the will being situated, in these
jurisdictions. Probated were granted but subject to the
deci si on of the appeal before the Privy Council
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W now conme to other suits, some proceeding from the sons
and w dow of Ranmalingam and some,fromthe executor of his
will. They were field in
126

the Mysore State and in the Hi gh Court of Madras. Two suits
were filed by the sons of Ramalingamin the District Court,
Bangalore and in the District Court, Cvil and Mlitary
station, Bangalore respectively. The first was Cvil Suit
No. 56 of 194 , and the second civil suit No. 60 of 1944.
These were suits for possession of properties, novable and
i movabl e, together with the business of Ranmalingam within
the jurisdiction of these two Courts, on the avernent that
Ramal i ngam bel onged to a Hi ndu coparcenary, and was carrying
on the famly business started with the famly funds. These
suits were directed against the executors and diverse
persons said to be-in possession of the properties. The
plea of the executors per contra was that these were the
personal properties and busi ness of Ramalingam over which
he had full ~ disposing power.” The two suits were |ater
consolidated and were decided in favour of the sons of
Ramal i ngam by the DistrictJudge, Athird suit was filed by
the sons of Ramalingamin the Madras Hi gh Court (O. S.),
and was nunbered C. S. No. 214 of 1944 for possession of
properties, both novabl e and i movable, said to be situated
in Madras. A detailed reference will be nmade later to these
properties.

In addition to these suits nmany suits were- filed by the
menbers of the fanily and the executors of the will in the
Madras Hi gh Court (O S.). These were C. S. Nos. 200 of 1944,
203 of 1945, 274 of 1944, 344 of 1946 and 91 of 1944. To

these suits it is not necessary presently to refer.. In al
these other suits in Madras, the claimwas for possession of
some specific property either under thewill or on the

averment that it belonged to a joint famly. Leaving out of
account the suits concerning specific properties for the
present, the net position was that C. S. No. 56 of 1942 and
C. S. No. 60 of 1944 related to properties in Mysore State,
and C. S. No. 214 of 1944 in the Madras High Court related
to
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properties, novable and i movable, in Madras. ,In-both, the
main i ssue to be tried was whet her Ramalingamdied a nenber
of a coparcenary, possessed of joint famly property and
joint fam |y business.

The consolidated suit in the Court of the ~District Judge,
Bangal ore, was decided first and it was held that the
properties were joint and that the will was inconpetent.
Two appeals were then filed in the Mysore High Court, R As.
Nos. 104 and 109 of 1947-48. The appeals were first placed
bef ore Paramasiviah, C. J., and Bal akri shani ah, J. They were
adjourned at one of the earlier hearings, as a conprom se
was contenplated. Later, the parties were at issue as to
whet her a conprom se took place. ..According to t he
executors, none took place;...but according to the famly,
it did take place. .The appeal s were then fixed for
Sept enber 23, 1948. On Septenber 22, 1948, Paranuasiviah, C
J., suddenly retired, and M. P. Medappa was appoi nted Chi ef
Justice. The appeals were then placed before Bal akri shani ah
and Kandaswam Pillai, JJ., and the question of conprom se
was raised. The Hi gh Court, however, did not enquired into
the matter, since it was of opinion that the conpromise, if
any, could not be recorded. This was on March 15, 1949,
After the appeals were heard, the two |earned Judges
di ffered, and they pronounced separate judgnents on Apri
2, 1949. Bal akri shani ah, J., was for allow ng the appeal s, and
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Kandaswam Pillai, J., for di sm ssing them Accordi ng
to the Code of CGivil Procedure in forcein Mysor e

State, the judgnment of the District Court would have been
confirmed, unless a Judge of the Division Bench or both the
Judges referred the case under s. 15 (3) of the Mysore High
Court Regul ation, 1884. Bal akrishaniah, J., referred the
appeals to a Full Bench.
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The Msore High Court then consisted of five Judges. O
these, one |earned Judge had appeared in the case and w shed
to be left out. O the remaining four, Bal akrishaniah, J.,
had already heard the appeals before, and expressed his
judgment on the facts and the law involved in them There
remai ned three other Judges.-The Chief Justice, who had
decided the probate case and had passed sone strictures
against the fanmly in his-judgnent, Puttaraja Us, J. (who
was appoi nted in place of Kaildaswam Pillai, J.),. who had
recorded the evidencein C. S. No. 60 of 1944 between 1945-
47 and Mal'l appa, J., had al nbst” no connection with the case.
The Full'  _Bench that was constituted to hear the appeal, %
then was conposed of the Chief Justice, Bal akrishaniah, J.,
and Mal [ appa, J. This Full Bench heard the appeals or rather
the arguments on behalf of the executors, since the famly
took no part in the hearing and their counsel w thdrew. The
appeals were allowed by the Full Bench, Mllappa, J.,
pronouncing the judgnment: wth which  the other |earned
Judges agreed. This was on July 29, 1949, the hearing
havi ng concl uded on the 27th July, that is two days before.
Cvil Petitions Nos. 61, 62, 49 and 50 of 1949-50 were filed
to obtain a review, but were dismssed by the Full Bench on
Novenber 10, 1949.

Thus finished the Mysore part of the litigation. Before the
Full Bench in the Mysore H gh Court ~heard the appeals,
fruitless efforts were nmade by the sons of Ramalingam to
i nduce the Mharaja to appoint-ad hoe Judges to hear the
appeal s. Requests were nmade by themto the Chief Justice to
grant them tine, so that the state authorities mght be
noved against and also to adjourn the appeals ‘on / other
grounds. The sons of Ramalingam gain that they were anxi ous
to secure the services of outside counsel to argue the
appeal s, but the requests were
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rejected, These are all matters of record, and thereis no
di spute about facts. It was alleged in the Madras suit that
there were unpl easant scones between Medappa, C. J., and one
Raju, counsel for the appellant, about which | shall say
something later, as the facts are in dispute.  In'short, the

appeal s were allowed, and the two suits were dism ssed.
This 1is a convenient stage to refer to the pleas raised in

the Msore suits and the reliefs clainmed therein. In/ this
connection, we need refer only to C. S. , No. 56 “of  1942.
The case of the sons of Ramalingam was that Ranmalingam
received his-father considerable paternal estate, bot h

novabl e and i nmovabl e. The i nmovabl e property was sold —and
with the proceeds of the sale and other ancestral assets,
several businesses were started by himcomencing with the
busi ness of a building contractor in Kolar CGold Fields. He
prospered in this joint famly business, and all the
properties were acquired fromthis nucleus and were joint
famly properties, and even if there was any separate
property it was thrown into the commpbn stock and becane
joint famly property. Possession was thus clained of al
the properties in the Schedules to the plaint including
inter alia :

Schedule A: (1) Houses Nos. 1 and 2, Waddells
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Road, Madras (ltem 13)
(2) Pal m Grove, Madras (ltem 18)
(3) 18566 shares of Indian Sugars and

Refineries, Ltd., in the nane of Ramalingam
(Item 22)
(4) 1000 shares of the Indian Sugars and
Refineries, Ltd., in the name of A Wjid
(Item 24)
129
Schedule B : (1) Kolar Gold Field business
(lItem1)

(2) Vegetabl e oil building contract (ltem5)

(3) Oiental Filns (Item®6).
The executors denied that there was any ancestral nucl eus or
property or funds or business fromwhich the estate was
built up, They denied the existence of a joint famly
busi ness. According to them  Ramalingam by his wunaided
enterprise carried on business for over 26 years and
acquired all the properties in which no other nenmber of the
famly bad  any share. Later, the plaint was anended to
exclude the -inmovable properties outside the State of

Mysor e. Suitable issues were franed to cover t hese
all egations and counter-allegations and all of them were
finally decided in favour of the executors. The District

Judge decreed the /suit, but it was held by the Fall Bench
that none of the properties,was acquired with the aid of
joint fam |y nucleus, and that the Kolar Gold Field business
was the private business of Ramalingam The decree of the
Di strict Judge, who had ordered possession of the properties
in favour of the famly, was reversed.
The suit in the Madras Hi gh Court had been stayed to await
the dicision of the Mysore suits. |In that suit, possession
of the novable and inmmovable properties in Madras was
claimed. The inmovabl e properties were :

(1) House No 1, Weddells Road, with |and.

(2) House No. 3, Weddells Road, wth |and

etc.

(3) Sone parcel s of |and.

(4) House No. 14, Monteith Road, Madras. The

novabl e properties were:

130

(1) Assets of Oriental Filns, Madras.

(2) 18366 3hares of Indian Sugars and Refin-

eries Ltd., Hospet.

(3) 1000 shares of Indian Sugars-and Refin-

eries Ltd., Hospet

(4) Bal ance of the ampunt for building cons-

tructed for the Msore Vegetable

Madr as.
It was stated in the plaint that since the executors had
objected to the jurisdiction of’ the Msore Courts to
entertain the claimin respect of the properties situated in
Madr as, another suit was being filed. The same pleas about
the joint famly, its nucleus, its famly nenbers were,

rai sed. The defence was also the sane. Wen the judgnent
of the Mysore High Court was relied upon by the executors as
conclusive on the point of jointness of the famly, its

nucl eus and the joint character of the Kolar Gold Field
busi ness, the sons of Ramalingam all eged that the judgnent
was not in accordance with the rules of natural justice,
that the decision was coramnon judice, and that the Chief
Justice and Bal akrishniah, J., were not conpetent Judges,
due to their bias and interest, to sit on the Bench. 1In the
cour se of nunmer ous affidavits, t he el dest son,

oi

Co.
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Vi shwanat han, nmade several allegations showing the interest
and prejudi ces of Medappa, C. J., his conduct in and out of
Court, and the violation of the rules of natural justice by
the Full Bench, over which he presided. Similarly, the
presence of Bal akrishniah, J:, who had already given one
judgrment in the case and had attenpted a conpronise between
the rival parties, was alleged to render himinconpetent to
sit on the Full Bench. On the other side, the executors
clainmed that the Mysore Hi gh Court bad finally decided the
i ssue of jointness in relation
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to all property, novable and i movable. They claimed that
in this suit the questions of jointness of the famly, the
character of the Kolar Gold Fields business and the absence
of nucl eus nust be taken to have beenconcl usively decided in
the Msore suits and appeals, and could not be reopened.
The sons of Rammli'ngamdenied that the Mysore Court was a
Court of conpetent jurisdiction, in so far as the property
in Mdras was concerned. In short, the executors clainmed
that the Mysore judgnent, in so far as any natter decided
therein, was conclusive, while the famly nmaintained that it
was not a Court of competent jurisdiction and the judgnent
was itself coram non judice, and had been rendered by
violating the principles of natural justice. The first
fight thus was under s. 13 of the Code of Civil Procedure.
Though nunerous facts were alleged to show bias and
interest on the part of the Chief Justice, the parties went
to trial on one allegation only. The allegations against
Medappa, C. J., were ; (a) that he was a close friend of A
Wajid, (b) that he had deci ded the probate case, bad heard
the witnesses now relied wupon and had already fornmed
pronounced opinions about themand his judgnent in the
probate case was 'in danger of, being -annulled by the
decision of the District Judge under appeal before him as
the latter had held the family and the properties to be
oint, (c) that when he was a District Judge, he was using a
car belonging to the executors and was thus wunder their
obligation and also interested in them and (d) that he had
tried to dissuade M. Raju, counsel for the sons of
"Ramal i ngam  from conducting this case. Rajagopalan, J.,
who heard the suit in the earlier stages, selected from the
all egations two which, according to him —if established,
were capable of establishing an "interest’ and a 'bias’ in
Meddappa, C. J. He declined to frane issues about
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the other allegations. The two selected allegations were
the use of the car and the attenpt to dissuade M. Raju,
Raj agopal an, J., also held that the judgnent of the Msore
Hi gh Court, did not constitute res judicata at least in
respect of the inmovable property in Madras, (a) because
this questionwasnot considered by the Mysore Hi gh Court due
to amendnent of the plaint, and (b) because the Mysore Court
had no jurisdiction to try it.
Agai nst the decision of Rajagopalan J., both sides appealed.
The executors were aggrieved by the decision about res
judicata and the enquiry into the conduct of the Chief
Justice, and the sons of Ranalingam by the restricted
enquiry into the conduct of the Chief Justice. The
Di vi sional Bench, which heard the appeal, agreed wth
Raj agopal an, J., about res judicata, and affirmed that part
of his order. The Divisional Bench held that the incident
of the use of’ the car was too old, even if true, to show
interest and was not relevant. The issue regarding the
di ssuation of M. Raju was allowed to stand
The all egations agai nst Bal akri shniah J., were that he had
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suggest ed the conprom se when sitting with Paramasiviah, C
J., and had discussed, the terns, that he had thus rendered
hinself a Wtness, that he nade strong remarks agai nst the
fam |y duringthe hearings of the appeals when sitting wth
Kandaswani Pillai, J., and the sane were expressed in his
judgrment dated April 2, 1949, and that ho showed his bias by
awar di ng costs not out of the state but against the sons of
Ramal i ngam He was said to be inconpetent to sit on the
Full Bench in view of his judgnent already pronounced.
There were general allegations about the refusal to adjourn
the hearing at the request of the sons of Ramalingam and
even when Sir Alladi Krishanaswami
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Ayyar, the senior counsel, was to be absent on public work
in the Constituent Assenbly.
The parties then went to-trial before Ramaswanmi, J. More
affidavits and court-affidavits were filed. Though fresh
evidence was also led in this suit, by consent of parties
the evidence recorded in the two Mysore suits was treated as
evidence " in this suit. The records of these suits and of
the Privy Council were “also marked by consent. The
executors asked that the question of the application s. 13
of the Code of G vil Procedure be tried as a prelininary
i ssue. This was declined and a Letters Patent Appeal and
One to this Court also failed. The affidavit filed in this
Court were also marked in the case.
Anong the wi tnesses examined in the case were Vishwanat han
the el dest son of Rammlingam and Puttaraja Urs, J., for the
plaintiffs, and Abdul Wajid, Narayanaswam = Miudaliar and
Bal akri shniah, J., for the other side, Medappa, C.J., and
Raju were cited but were not exam ned. After a protracted
trial, Ramaswam, J., held that the judgnent of ‘the Ful
Bench of Mysore was coram non judi ce and that the 'judgnent
was thus not conclusive under s. 13 of the Code of ' G vi
Procedure-. He further held that the properties in Suit
were those of ajoint famly. The claimof the sons of
Ramal i ngam was thus decreed, and possession was ordered
agai nst the executors and also accounts. Ancillary orders
were passed in the other suits al ready nentioned, which were
tried along with the main suit. C. S. No. 214 of 1944.
The executors appealed under the Letters Patent. The
Di vi si onal Bench uphel d the findings about the joint famly,
but reversed those, about the Mysore judgnent being coram

non, judice. As a result the Mysore judgnment was held to
bi nd the
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Madras Courts in respect of the movabl es but not in respect
of the imovable property in Madras. Fromthe judgment of
the Divisional Bench, Civil Appeals Nos. 277 and 278 of
1958, have been filed respectively by the sons of Ranalingam
and the executors. The sons of Ramalingamraise the issue
that the judgnent of the Full Bench of the Mysore Hi gh Court
was coram non judice and not conclusive in respect of
i movabl es, while the executors claimthat it is conclusive
in respect of any matter decided by it, particularly about
the Kolar Gold Fields business being the private busi ness of
Ramal i ngam contending that the only point that was open for
decision in the Madras Hi gh Court was whether any item of
property was acquired without the funds of that private
busi ness.

Though these appeals were argued at considerable I ength the
points were only two. They are : 1. the application of s.
13 of the Code of Civil Procedure fromthese view points,
viz., (1) violation of the principles of natural justice,
(2) bias and interest of some of the Judges constituting the
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Full Bench, (3) conpetence of the Mysore Courts as to the
controversy between the parties and the extent of that
conpetence ; and 11. whether Ramalingam died in the
jointness and whether the estates left by himincluding his
busi nesses belong to the joint famly, the sons of
Ramal i ngam bei ng the survivors.
Section 13 of the Code of G vil Procedure reads :
" 13. A foreign judgnment shall be conclusive
as to any matter thereby directly adjudicated
upon between the same parties or between
parti es under whomthey or any of
135
them claim litigating under the sane title
except -
(a) where it has not been pronounced by a
Court of conpetent jurisdiction
(b) where it has not been given on the
nerits of the case
(c) where it _appears on the face of the
proceedings | o be founded on an

of international |law or a refusal to recogni se

the law of British India in cases in which

such law i s applicable

(d) where the proceedings in which the

j udgrment was obtained are opposed to natura

justice

(e) where it has been obtained by fraud

(f) where it sustains a claimfounded on a

breach of -any law in force in British India."
it will thus be seen that the case was sought to be brought
under cls. (a), (c) and (d) of the section by the sons of
Ramal i ngam while the executor deny the allegations and
claimthe benefit of the opening words. 1 shall, therefore,
take up these matters first and shall consider the evidence
bef ore deciding how far, in |law, the judgnent is conclusive,
if at all, | shall follow the same order which | have set
out .
The first head is whether during the hearing of the ‘appea
by the Full Bench the principles of natural justice could be
said to have been violated. This question, divides itself
into two parts. The first part concerns the actual hearing
and the second the composition of Benches. The first
contention is that the Full Bench did not give a fair
hearing and
136
conpel l ed the case of the sons of Ramalingamto go unheard.
This was said to have arisen fromthe refusal tol adjourn the
appeal s as requested by the sons of Ramalingam ' Now, ‘such a
guestion can hardly be consi dered by another Court not hear-
ing, an appeal but deciding whether the conduct- of the
Judges of foreign Court who heard the appeal,, anpbunted to a
violation of the principles of natural justice, unless an
extremely clear and strong case is made out. The conduct of
a case is a matter ordinarily for the Court hearing it. A
that is stated is that the sons of Ramalingamwere hustled
and not granted sonme adjournnents, when they asked for
,them \Wether a particular prayer for adjournnent ought to
have been granted is hardly a question for another Court to
decide. In, this case the conduct of the sons of Ramalingam
cannot be said to be entirely correct. It is mtter of
record that fromthe nonent the names of the Judges of the
Full Bench were announced they had no desire to have the
case heard and decided by them Admittedly, they nade
applications to the Maharaja and Dewan for the appointnent

ncorrect

vi e
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of ad hoc Judges. The attenpt to get the appeals adjourned
was based on two reasons : firstly to avoid the presiding
Judges, or at |least two of them and secondly, to enable Sir
Al ladi Krishnaswam Ayyar to appear for them The attenpt
to secure adjournnments were not only to suit their senior
counsel but also to play for time to get other Judges
appointed, if possible. As to the senior counsel, it 1is
enough to say that there were other counsel in the case, but
the sons of Ramali ngam asked themto wi thdraw fromthe case.
This was not done bona fide but nerely to force the Court to
grant an adjournment it had earlier refused. In ny
judgrment, the sons of Rammlingam had | ong notice of the date
of hearing, and if they wished to engage other counsel, they

had anple tinme and opportunity to do so. It was argued that
the appeal s were adjourned once
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by the Full Bench to accommpdate counsel for the executors,
but when Sir Alladi- asked for. an adjournment, it was
refused. It was said that this showed a double standard.
It is combn know edge that an adjournnment is sonetines
given because it is asked betines  but not another, if
del ayed. Al Courts do that. Perhaps, the Full ' Bench
m ght well have granted an adjournnent for a short tine

specially as the sons of Ramal i ngam were nervous about the
result of their appeals. But | do not consider that | shal
be justified in reaching the conclusionthat by the refusal
the principles. of natural justice were violated, when |
notice that three other counsel were already briefed in the
appeals and one of them had  argued them before t he
Di vi sional Bench, | amthus of opinion that it cannot be
held that the principles of, natural justice were  violated
so as to bring the judgnent within the ban of el. (d) of s.
13 of the Code.

The next question is the conposition off the Full 'Bench
apart fromthe conduct of the Judges.” Here, the objection
is that Balakrishniah, J., was incompetent to sit ' on the
Bench after his views already expressed in his dessenting
Judgnent. Now, it is clear that the two | earned Judges who
had heard the appeals, had differed and had delivered
separate judgrments. It was contended that Balakrishniah, J,
was incompetent to nake the reference, because no sooner
Kandaswam Pillai J., delivered his, than the judgnent of
the District Judge, with whom be agreed, stood confirned by
virtue of s. 98 of the Code of Civil Procedure in force  in
Mysore State. In other words, Bal akrishniah, J., bad m ssed
his chance to make a reference, 'because he had  already
delivered his judgment and the other Judge havi ng delivered
his, the result wunder the Code follow. The action of
Bal akri shniah, J., taken under a. 15(3) of the
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Mysore Hi gh Court Regul ation, 1884, was said to be'too late
to arrest the consequences of s. 98. In my opinion, this
argunent has no substance whatever, and | think that it
woul d not have been arguable if there was no authority to
support it. | do not think it necessary to enter into the
niceties of the question when is a judgnent final, that is
to say, whether on pronouncenent by the Judge or on his
signing it. The very interesting argument of the counse
for the sons of Ramalingamnmay be left to be decided in
abetter case. If the argunent is accepted, sone curious
results will follow. Either, Bal akrishniah, J., had to nake
a reference without waiting for his brother Judge to deliver
his judgment or to lose his right because no sooner Kanda-
swami Pillai, J., read his judgnent to the And than the
judgrment of the District Judge would be confirnmed. 1In fact,
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whoever delivered the judgnent first’ would lose his turn to
make a reference. It is obvious that Bal akrishniah, J.,
would wait in conmon courtesy for his brother Judge to
deliver his judgment before making the reference. The
judgrment of Bal akrishniah, J., ends wth the order of
reference and ’-hen follows his signature. VWhat happened
really does not appear fromthe record but is contained in
affidavits, which, to ny mnd, should not have been read in
this, connection. It is obvious that the reference was nmade
before the judgment was perfected by the signature. No
doubt, there is a rulling of the Allahabad H gh Court in La
Si ngh v. Ghansham Singh (1), but the practice of the Msore
Hi gh Court was authoritatively established by a Full Bench

deci sion of that court in Nanjamma v. Lingappa (2). In view
of the ~cursus curiae thus laid down, the Allahabad view,
even if right, cannot be applied. In nmy opinion, the appea

stood properly referred to the Full Bench
(1) (1887) I.L.R 9 Al 625. (2) (1949) 4 D.L.R Mysore 118.
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The next' contention is that Bal akrishniah J., @t on the
Full Bench after expressing his viewon the merits of the
appeals in a long and consi dered judgrment. It was contended

that this deprived the sons of Ranalingamwas of a proper
hearing before a Judge who had not made up his m nd already.
There is considerable roomfor doubt on this point. There
have been several cases before, in which Judges who have
nade a reference to a |arger Bench have sat -on the Bench

even though they had earlier expressed an opinion. Sone of
them have al so changed their views later. Here again, the
practice of the Court nust receive sone _attention. The
| earned Attorney-General drew our attention to three cases
of the Msore Hi gh Court in which precedents are to be
f ound. He al so drew our attention to oases fromthe other
H gh Courts in India and of sonme Courts abroad. |In sonme of
the foreign cases, judges have sat in -a Bench hearing case,
after decision by them in appeal or re-hearing. O course,
one need not go so far as that in our country, though in
cases under el. 26 of the Letters Patent of the Chartered
Hi gh Court, Judges who have presided over Sessions’' Tria

have sat at re-hearing after the certificate of Advocate-
CGeneral . Examples of both kinds of cases are to be found in
the Law Reports: See Emperor v. Fatehchand Agarwalla (1),
Enperor v. Barendra Kumar Ghose(2). The |earned Attorney-
CGeneral drew our attention to the Encycl opedia of Laws and
precedents (1906) Vol, 23, p. 588 and Aneri.can Jurisprudence
(1958), Vol. 30A, p. 76, para 187 and WIlliam Cranp & Sons
V. International Curtis Marine Purbine Co.(,,)and Rex V.
Lovegrove (4). |In sone of the' earliar cases the practice
was quite common due to the smallness of nunber of Judges:
See, for exanple, Rohilkhand & Kumaon Bank v. Row (5), The
Queen Enpress v. Sam nda Chetti (6), Seshadri

(1) (1917)1.L.R 44Cal . 477.

(2) AIl.R 1924 Cal. 257

(3) (21912) 57 L. Ed. 1003.

(4) [1951] 1 All. E R 804.
(5) (1884) 6 All. 4609.

(6) (1883). I.L.R 7 Mad. 274.
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Ayyangar v. Nataraja Ayyar (1). There is no law to prohibit
this, and in a small Court with limted nunber of Judges,

this may be unavoidable. It is riot to be expected that ad
hoc Judges woul d be appointed every tine such a situation
ari ses. But what we have to guide ourselves by is the

practice obtaining in the Courts with which we are dealing.
If the practice there was common and inveterate no litigant
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can be said to apprehend reasonably that he would not got
justice. There are no less than four cases of the Msore
Hi gh Court in which a sinilar procedure was followed, in
addition to those already cited. In ny opinion, in view of
the strength. of the Court and the practice in vogue, the
Judgnent of the Full Bench cannot, on the circunstance, be
descri bed as against the principles. of natural justice.

The next contention in support of the plea that the decision
of the Mysore High Court was coramnon judice and against
the principles of natural justice charges the |earned Chief
Justice and Bal akrishniah, J., with unjudicial conduct and
prejudice and the former with interest in the executors. It
is convenient to take the allegations against the Chief
Justice and Bal akrishniah, J., separately.

As regards the Chief Justice, it will be recalled evidence
was allowed. to be led only on the question of dissuading
M. Raju fromappearing in the case. But no direct evidence
was | ed. What transpired between the Cheif Justice and M.
Raju (If sonmething did transpire) could only be deposed to
by one of them None else was present at that neeting, and
neither was examned in the case. M. Raju had by then been
i mprisoned after trial and conviction for an attenpt on the
life of Chief Justice, and was not avail abl e f or
exam nation. It seens

(1) (1898) | L.R 21 Mad. 179.
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that no serious effort was made to get his testinony, and it
is now said that legal difficulties’ prevent ed hi s
exam nati on. But ‘whatever the difficulties, the record

shows that the sons of Ramalingam voluntarily gave up Raju
as a witness, and nowit is too late for themto conplain of
"legal difficulties.” Nor can they for that reason nmake the
worse appear the better reason. The other also gave up
Medappa C. J. Indirect evidence was, of course, sought to be
led, but it does not help either party, and the party which
must fail nmust obviously be the party which nmade the
al | egati on. Here, the sons of Ramalingam suffer from
another disability. Viswanathan hinself wote letters to
say that the allegations were false, and were nmade  under
advice referring nost probably to M. Raju. No doubt these
adm ssions were sought to be wthdrawn but only when
confronted wth the letters, though Viswanathan, at first,
denied their existence. The explanation was that  these
letters were witten under the pressure of Wajid. In view
of the basic fact that the allegation itself was not _proved
by evidence, it is pointless to decide whether the letters
were witten under undue pressure. | can only say that if
Wajid’ s evidence appeared to be untrue in part, | Viawanathan
i npressed ne even less. The fight over the dissuading of
M. Raju thus, at best, ended in a stalemate, if not” wholly
agai nst the sons of Ranalingam

Having failed to establish the only issue which was
specifically raised, there was an attenpt to revive the
al l egations on which evidence was not all owed. Ref erence
was made in this connection to certain passages in the
cross-exam nation of Wajid and the evidence of Viswanathan

This was on the use of a car belonging to the estate by M.
Medappa some years before, when he was the District Judge.
The foundation of
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this allegation was in affidavits sworn by Vi swanat han, who
seens to have begun each day of bearing with an affidavit.
These affidavits were denied by the other side through
Wajid s affidavits. This vehement war of affidavits only
resulted in the interested testinmony of Viswanathan, on the
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one side, and Wajid, on the other. The nmatter has thus to
be exami ned carefully. The evidence was not related to any
specific issue, there being none raised in the caset. Most
of the wevidence was in affidavits, which do no appear to
have been ordered and could not, for that reason, be read as
evi dence, Such evidence as there was, was highly interested
and uncorroborated from any independent source. The affair
was extrenely old even if true, to establish an interest,
such as would disqualify a Judge from hearing the case. In
these circunstances, it is evident that the case alleged,
cannot be held to have been established.

Next was the allegation of friendship between Medappa, C J.,
and A Wajid and Manaji . 'Rao. Manaji Rao faded out as an
executor, and took hardly any interest in his duties as
such, and cannot, therefore, be said to have been a potent
factor to interest ~Medappa,. C. J. In support of his
allegation that Medappa, C. J., and AA Wajid were great
friends, Viswanathan swore a few affidavits. A fairly |ong
af fidavit (No. 440 of 1950) in the H gh Court was reproduced
in its ‘entirety by Ramaswami, J., in his Judgnment. Sone
other affidavits were sworn in thi's Court when certain
proceedings for a wit of prohibition were started, and they
were also read in the Hgh Court and were read to us.
Maki ng a sel ection fromthese affidavits the allegations may
be stated briefly as follows : Mdappa, C J., was the Chief
Steward of the Bangalore Race Club and A Wajid, his
Secretary, that A Wajid was visiting Medappa, C J., at the
latter’s house when the probate case was going on and that

they were great friends. It was also alleged that Chief
Justice
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Medappa’s attitude during the probate case was extrenely
hostile to the famly, which was later reflected in the
judgrment of that case, and that Medappa, C J., was
extremely worth, when Viswanathan asked himnot to sit on
the Full Bench and the Chief Justice forced Viswanathan to
di scl ose the name of the counsel (who had advised the nopve

and said that he would see what to do with him Al /these
all egations were denied by A Wajid both in affidavits and
in his oral testinony. Balakrishniah, J., was questioned

about what happened in the Court and gave evasive replies.
The rule of |aw about judicial conduct is as strict, as it
is old. No Judge can be considered to be conpetent to hear
a case in which he is directly or indirectly interested. A
proved interest in a Judge not disqualifies himbut renders
his judgment a nullity. There is yet another rule of
judicial conduct which bears upon the hearing of case. In
that, the Judge is expected to be serene and ' evenhanded,
even though his patience nay be sorely tried and the tine of
the Court appear to be wasted. This is based on the /'nmaxim
which is often repeated that justice should not only be done
but should be seen to be done. No litigant should | eave the
Court feeling reasonable that his case was not heard or
considered on its nerit. |If he does, then justice, even
though done in the case. fails in the doing of it.

Can we say that Medappa, C. J., was so interested as to be
disqualified, or that he acted in a manner that his conduct
in Court was a denial of justice ? Apart fromthe fact that
A Wyjid denied fanmliarity, though not acquaintance wth
Medappa, C. J., there are no instances of undue |leaning in
favour of the executors. Wat happened in the case was
engineered by M. Raju, as the letters of Viswanathan
hi nsel f suggested. The fanily which
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did not know howto get on the right side of a father
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however obdurate, acted in nuch the same way with the Court.
Their conduct on and fromthe announcenent of the Full Bench
was calculated to exasperate and annoy any Judge, who held
his own reputation dear. O course, the nore Medappa, C.
J., showed irritation, the nore Raju and his clients got
publicity value, which they hoped to exploit wth the
Mahar aj ah. In My opinion, the conduct of the sons of
Vi sbwanat han was studi ed and designed to further their nove
for a different Bench. |If we |eave out of consideration the
di ssuading of Raju, as to which also there is no evidence,
and the use of the estate car, about which also there is no

evi dence, there remmins a vague allegation of deep
friendship denied on the otherside and not proved otherw se
by independent evidence. | say independent evi dence,
because the evidence of Puttaraja Us, J., about the

conversati on between hi mand Medappa, C.J., about this case
cannot be said tobe disinterested because the witness had
his own grievance against the Chief Justice, which be was
ventilating to all and sundry.” He even went to the length
of reporting to the Chief Justice of India. | am not
required —to —pronounce upon the ‘truth or otherw se of
Puttaraja Us, J' s personal aspersions on Medappa, C. J., but
is it obvious that he cannot be regarded as a w tness who
can be trusted to have taken no sides. That |eaves only the
fact that Medippa, 'C J., had heard and deci ded the probate
case against the famly. But | do not think that this
circunst ance was enough to disqualify himfromsitting on a
Bench to hear a case in which nore evidence has been |[ed.
Thi s happens frequently in all Courts.

The same conclusion is al so reached, when one exam nes the
al | egations about the conduct of Bal akrishniah, J. There
too, the allegations are in, affidavits. These allegations
are that Bal akrishniah., J., made hostil e remarks ' against
the case of the sons of Ramalingam  while hearing the appea
with
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Kandaswam Pillai, J. If every remark of a Judge nade from
the Bench is to be construed as indicating prejudice, | am
afraid nost Judges will fail to pass the exacting test. In
t he cour se of arguments, Judges express opi ni ons,

tentatively fornmed, sometinmes even strongly ; but that does
not al ways mean that the case has been prejudged. An argu-
ment in Court can never be effective if the Judges do not
sonetines point out what appears to be the under |ying
fallacy in the apparent plausibility thereof, and any lawer
or litigant, who forns an apprehensi on on that score, cannot

be said to be reasonably doing so. It has frequently been
noticed that the objection of a Judge breaks ' down on a
cl oser exam nati on, and often enough, sone Judges

acknow edge publicly that they were m staken. O course, if
the Judge unreasonably obstructs the flow of an argunent or
does not allowit to be raised, it nay be said that | there
has been no fair hearing.

The remarks of Bal akrishniah, J., which have been quoted in
the case do not bear that suggestion. He seened to have
formed opinions as the argunents proceeded, and if he had
kept themto hinself, there would have been no conplaint.
It is because they were expressed that there is one. No
doubt, he expressed his opinion in the judgnent and then sat
on the Full Bench. But | have explained already that due to
the retirement of Kanda, swam Pillai, J., the inconpetence
of one other |earned Judge who had acted as a |awer, the
choice was between himand Puttaraja Us, J. Perhaps that
woul d have been equally objected to on the other side, as
subsequent events disclosed. 1In any case, there was to be a
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rehearing, and if the Chief Justice, included Bal akrishni ah
J., following the inveterate practice of his Court, it is
too nuch to say that the judgnment was Coram non judice, or
the principles of natural justice were violated. The
further contention that Bal akrishniah, J., had
146
rendered hinmself a witness because the terms of conprom se
were discussed before him |oses all significance in the
face of the order that the conpromise, if any, could not be
recorded in the interest of the estate.
On a review of these allegations, | amnot satisfied that
the sons of Ranalingam have made an acceptable case. It
cannot, therefore, be said that cls. (a) and (d) of S. 13
are applicable, and that the judgnent of the Msore Ful
Bench is not conclusive: | should not be taken to hold the
view that the hearing was without incident, or that the
conduct of these two Judges was always correct. But all the
facts ~hare overlaid with exaggeration and perjury, and no
definite /conclusion can be reached. | am however, quite
clear that the evidence falls far short of that degree of
proof which would entitle another Court to say of a foreign
judgrment that it was coramnon judice or that it had been
rendered violating the principles of natural justice.
I shall next consider the conpetence of the Msore Courts
and the extent of the conclusiveness of the judgment of the
Full Bench under a. /13 of the Code of Civil Procedure. To
decide thempoints, it is necessary to exam ne critically
the pleas in the cases in the Mysore Courts and the decision
on those pleas. In so far as the decision is concerned, |
shal | confine nyself to the judgnment of the Full Bench, for
its is only the final judgnent, which can be considered
concl usi ve.
The suits were filed on identical pleas. ~ Two suits were
necessary, because the property was situated in t he
jurisdiction of tw different Courts.” In any event, both
the suits were consolidated after the return of the G vi
and Mlitary Station to the’ Mysore State. The suits were
filed for declaration that the properties were joint famly
147
properties, that Ramalingam had no right to dispose of the
same by a will, and for possession and accounts. ~As agai nst
this, the executors had contended that the properties were
sel f acquired. The basis of the claim of the sons of
Ramal i ngam was contained in the follow ng paragraph :
"The said V. Ramalinga Mudaliar cane into
possessi on of novabl e and i rmovabl e properties
i ncluding sone houses in Arunachala Muidali ar
Road, Gvil and Mlitary Station, Bangal ore,
whi ch had bel onged to his father, " Vaidyalinga
Mudal i ar. The said properties were sold of by
Ramal i nga Mudaliar and the sal e-proceeds were

invested in several businesses. |In or | about
t he year 1928 t he first pl aintiff
(Vi shwanat han) j oi ned hi s f at her and

actively assi sted him in the severa
busi nesses of the famly. Apart fromthe fact
that there was a nucl eus of ancestral property
with which the businesses were carried on, the
plaintiff submit that the adult menbers of the
famly, viz., the first plaintiff and late M.
V. Ramalinga Midaliar were actively associated
with the famly businesses and that all the
properties were treated by Ranalinga Midaliar
as famly properties."

In dealing with the’ case, the Full Bench gave the foll ow ng
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findings :
(1) That Vaidyalinga Miudaliar who was away In
Shinbga and Msore working as Di strict
Sheri st adar had nothing to do wth t he
contract business at the Kolar Gold Field

M nes;

(2) That Shannmuga borrowed Rs. 2000/ on a
pronote, in which his father joined, from a
Bank and did business with it successfully;
148

(3) That this noney was ret ur ned by
Shannuga to his father ;

(4) That the other brothers, acknow edged in
witing that they had no title or interest in
the business of Shannuga which were his self
acqui si-tions;

(5) That Ramal i ngam joi ned Shanmuga as a
partner -and | ater brought out his interest;

(6) That Ramal i ngam_  did not cone into
possession of ~any novable property of his
fat her ;

(7)That even if Ramalingamsold the houses
left to him by the father they were his
exclusive properties bequeathed to him by
Vai dyal i ngam whose sel f-acquisitions they were
(8) That” the claimof the sons of Ranalingam
that the properties were acquired with the aid
of the joint fanmily nucleus and that were
joint famly properties was di sproved.
In the result, it was that the business and possessi ons were
not of those of a joint famly but the separate properties
of Ramal i ngam
The question whether these finding or any of them are
conclusive in the subsequent litigationin Madras has been
raised in connection with the 18366 shares of the '|ndian
Sugars and Refineries Ltd., by thesons of Ranmalingam who
seek to avoid the Mysore judgnent and in respect of the
i movabl e property in Madras by the executors who claim the
benefit of the sane wunder a. 13 of the Code of Gvi
Pr ocedure. Though the question is mainly one of
interpretation of s. 13, the argunents were reinforced by
reference to Books on Private International Law and cases
deci ded by English Courts.
149
The law as contained in s. 13 has been the result of an
evolution. In the Code of Civil Procedure 1887, the subject
of foreign judgnents was a part of the |law of res judicata.
It was enacted in s. 14 that,
"No foreign judgnent shall operate as a bar to
a suit in British India-

(a) if it has not been given on the nerits

of the case

(b) if it appears on the face of the  pro-

ceedings to be founded on an incorrect view of

international law or any law in force _in
British India;

(c) if it is in the opinion of the-Court

before which it is produced contrary to

natural justice ;

(d) if it has been obtained by fraud;

(e) if it sustains aclaim founded on a

breach of any lawin force in British India."
That the section was to take its colour fromthe preceding
section (13) which dealt with res judicata is made obvious
by the VIth Explanation to the latter section, which read
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"Where a foreign judgnent is relied on, the
producti on of the judgnment duly authenticated
is presuntive evidence that the Court which
made it had conpetent jurisdiction, unless the
contrary appears on the record but such
"’ presunption may be renoved by proving the
want of’ ’jurisdiction."
There was one other section (s. 12), which laid down the
circunstances for the application of the doctrine of Lis
Al'i bi Pendens, with which we are not concerned.
150
In the Code of 1882, an Explanation was added to s. 14 by
Act VIl of 1888 (s. 5) that the Courts in British India nust
examne, in a suit based on a foreign judgnent of any
foreign Court in Asia and Africa excepting a Court of Record
established by Letters Patent of Her Mjesty or any
predecessor of Her Mjesty or a Supreme Consular Court
established by an Order of Her Mjesty in Council) the
nerits of that judgnment when it was pleaded as a bar in a
suit before the British Indian Courts. This was obviously
done to prevent the judgnments of the Courts of I|Indian States
to be placed on an equal footing with those in European
Countries. The Governor-CGeneral in Council was, however,
given the power to declare which Courts in the Indian States
could have their decrees executed in British India as if
they were decrees passed by a British I'ndian Court. Sone
Indian States were so declared, and it is “interesting to
know t hat Mysore State was one of them
In the Code of 1908, with which we are concerned, the ban
agai nst the judgments of Indian States was renoved and s. 14
was re-enacted as a. 13, -and Explanation VI was re-
enacted with slight nodifications of |anguage as s. 14. The
change between the old a. 14 which worded i'n a negative way
and s. 13, which states affirmatively that a foreign
judgnent shall be conclusive is significant, and lies in the
fact that during this time there was a correspondi ng advance
in the theories of Private International law in /England.
But this nmuch is evident that in dealing with the  question
of foreign judgments in India, we have to be guided by the

law as codified in our Country. That |aw attaches a
presunption (though rebuttable) of the conmpetency of the
Court, which pronounced the foreign judgnent. It nakes it

(a) conclusive (b) as to any matter thereby directly
adj udi cat ed between the sane
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parties or between parties under whomthey or any of them
claim litigating under the same title. The conditions

precedent are contained in six clauses of which the first
clause is that it must be pronounced by a Court of conpetent
jurisdiction.

It may be nentioned at this stage that s. 41 of the |ndian
Evi dence Act provides that a final judgnent, order or decree
of a conpetent Court in the exercise of probat e,

matrinonial, admralty or insolvency jurisdictions shall - be
relevant and also conclusive proof as to certain lega
character. The, contention on behalf of the executors has

been that s. 41 of the Indian Evidence Act provides the
rules for judgnments in rem while s. 13 of the Code of Cvi
Procedure provides for judgnents in personamand the only
judgrments in remare those nentioned in s. 41. To this
argunent, | shall cone |ater.

The first point to decide is whether the Mysore Courts were
conpetent to decide the controversy which they decided.
What is neant by conpetency can be | ooked at fromtwo points
of view, There is the internal conpetency of a court
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dependi ng upon the procedural rules of the law applicable
to that Court in the State to which it bel ongs. There is
also its conpetency in the eye of international |aw. The
conpetency in the international sense neans jurisdiction
over subject-matter of the controversy and jurisdiction over
the parties as recognised by rules of international |aw
VWhat is nmeant by conpetency in this context was stated by
Bl ackburn, J., speaking for-the Judges in answer to the
guestion referred by the House of Lords in Castrique V.
Intie (1). Rel ying upon Story is Conflict of Laws, the
| ear ned Judge observed:
"W may observe that the words as to an action
being in remor in personam and the common
statenent that the one its binding on
(i) (1870) L.R 4. L. 414.
152
third persona and the other not, are apt to be
used by English | awers w thout attaching any
very ~definite meaning to those phrases. e
apprehend the true principle to be t hat
indicated in the last few words quoted from
Story. W think the inquiry is, first,
whet her “t he subject-matter was so situated as
to be within the lawmful control of the State
under the authority of which the Court sits;
and secondly, whether the sovereign authority
of that State has conferred  on the Court
jurisdiction to decideas to the disposition
of the thing, andthe Court has acted wthin
its jurisdiction. If these ~conditions are
fulfilled, the adjudication is concl usi ve
against all the world."
Story’'s exact words are to be found'in para. 586 of his
Book, and this is what the |earned author said:
"I'n order however to found a proper ground of
recogni tion of any foreign judgnent in another
country, it is indispensable to establish that
the Court pronouncing judgnent should have a
awful jurisdiction over the cause, over the
t hi ng, and over the parties. I f t he
jurisdiction fails as to either it is.:.
treated as a nmere nullity, having no obliga-
tion, and entitled to no respect beyond the
denestic tribunals. And this is equal |y
true,, whether the proceedings lie in rem or
in personamor in remand al so in personant
The opinion expressed by Story here is, inits turn, based
on that of Boullernois in his Traite, et de la Personnalite
et de la Realite des Lois Coutunmes ou Status, (1766) / Vol.
I, pp. 618-620.
The law stated by Blackburn, J., has been wuniversally
accepted by all the Courts in the English speaking countries
and it was quoted with
153
approval recently by the Privy Council in Ingenohl v. Wangh
Oh & Co. (1) No distinction in approach to the question of
conpetence 'is made between cases in remand in personam
In Penberton v. Hughes (2). Lindley, M R, stated the |[|aw
relating to conpetency to be this:
"Where no substantial justice, according to
English notions, is offended, all that the
English courts look to is the finality of the
judgrment and the jurisdiction of the court, in
this sense and to this extent-nanely, its
conpetence to entertain the sort of case-
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which it did deal with, and its conpetence, to
require the defendant to appear before it. |If
the court had jurisdiction in this sense and
to this extent, the courts of this country
never enquire whether the jurisdiction has

been properly or i mproperly exerci sed,
provi ded al ways that no substantial injustice,
accordi ng to English notions, has been
comm tted.

There is no doubt that the courts of this
country wll not enforce the, decisions of
foreign courts which have no jurisdiction in
the sense. ' above explained-i.e., over the

subj ect-matter or over the persons brought
before them Schibsby v. Westenholz (3):

Rousi | l-on V. Rousillon (4); "Price V.
Dewhur st (5) Buchanan v. Rucher (6) Sirdar
Gurdyal “Singh v. Rajah of Faridkote (7). But

the jurisdiction which aline is inportant in
these matters is the conpetence of the Court

in an inter-national sense-i.e., its
territorial conpetence over the subject-matter
and over the defendant. |Its Conpetence or
jurisdiction in any other sense is not

regardedas material by the courts of

(1) Al.R 1928 P.C 83.

(2) (1899)1 Ch. 781.

(3) (1870) L R 6 QB. 155

(5) (1838) 4 My. Cr. 76.

(4) 1883) 4 Ch. D. 351

(6) (1808) 9 Est. 192.

(7) [1894] A.C.670.

154

this country. This is pointed out by M.
West| ake (International Law, 3rd ed. s. 328)
and by Foote (Private International Juris-
prudence, 2nd ed. p. 547), and is illustrated
by Vancuelin v. Bouard (1)...

It may be safely said that, in the opinion of
witers on i nt ernational pur poses, the
jurisdiction or the conpetency of a Court does
not depend upon the exact observance of its
own rul es of procedure..

A judgnent of a foreign court havi ng
jurisdiction over the parties and subject
matter-i.e., having jurisdiction to sunmon

def endant before it and to decide such matters
as it has deci ded-cannot be inmpeached in this
country on its nerits: Castrique v. Ilnmprie (2)
(in ren); Godard v. Gray (3) (in personam;
Messine v. Petrococchino (4) (in personam.
It is quite inconsistent with those cases and
al so with Vanquelin v. Bouard (1) to hold that
such a judgnment can be inpeached here for a
nere error in procedure. And in Castrique v.
Imprie (2) Lord Colonsay said that no inquiry
on such a matter should be nade."
The dictumof Lindley, M R, goes a bit too far in reducing
internal want of jurisdiction to nothing. It nmay be that
the judgment of the foreign Court may be a nullity, and it
woul d be too nmuch to say that full faith should be given to

such a judgnent. Indeed, in England,: this part of dictum
was not applied; Papdopoul os v. Papadopoulas (5). That
apart, in my opinion, the above passage’ adnirably suns up

the I aw connected with the conpetency of the foreign Court.
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Mer e irregularities of procedure in the exercise of
jurisdiction by

(1) (1863) 15 C.B. (N. S.) 341.

(2) (1870) L.R 4 H. L. 414.

(3) (1870) L.R6 Q B. 139

(4) (1872) L.R 4 P.C. 144.

(5) [1930] P. 55.
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the foreign Court are not enough: See Ashbury v. Ellis (1);
but a total want of internal jurisdiction nay have to be
noticed if pleaded in answer to the foreign judgnment. There
is no real difference in so far as conpetency goes between
actions in remand actions in personam In sone actions in
personam the necessity of jurisdiction over any particular

thing may not arise. This is always necessary inr

judgrments in remrelating to inmovable property. Besi des
this a judgnment in-personam binds only the parties, while a
judgrment in rem seeks to bind others also. Thus, the

objection’ to  the jurisdiction of the Court in a foreign
country on ot her than international considerations, nust be
raised in _that country. ~This is settled in Vanquelin wv.
Bouard (2). Objections to it internationally can be raised
in the Court in whichthe judgment is produced. But even if
the objection to the jurisdiction be raised in the Court
where the judgment 'is produced, that Court will consider in
actions in remwhether the foreign Court had jurisdiction
over the subject-matter and the defendant and also in
actions in personam whether the jurisdiction was possessed
over the subject-matter and the parties. In 'the approach
there is no difference. In the latter class, of cases, the
English Courts consider the defendant bound where: -

(1) he is the subject of the foreign country

in which the judgment has been obtai ned:

(2) he was resident in the foreign 'country

when the action began;

(3) he, in the character of’ plaintiff, has

selected the forumin which he is afterwards

sued;

(1) [1893] A C 319, 344. (2) (1863) 15 CB

(N.S.) 341

156

(4) he has voluntarily appeared

(5) he has contracted to submit hinself to

the forumin which the judgnment was obtai ned.
| leave out the sixth ground added by Becquet v.” MacCarthy
(1), as it has not been universally endorsed and has been
said to go to the verge of the |aw
In addition to these, the English Courts |take into
consi deration the conduct of the party raising the objection
agai nst the foreign judgrment. |If he, has plaintiff, invoked
the jurisdiction of the foreign Court, he cannot be- all owed
to conplain against the judgnent on the ground of
conpet ence. This was laid dowmn in very clear terns by
Bl ackburn, J., in Schisby v. Westenholz (2) as follows :

"Again we think it clear, upon principle, that

if a person selected, as plaintiff, the tri-

bunal of a foreign country as the one in which

he woul d sue, he could not afterwards say that

the judgnent of that tribunal was not binding

upon him?"
The contrary case is General Steam Navigation Co. .
GQuillon(3), where the conduct of the defendant was not held
bi ndi ng. Recently, in Harris v. Tayalor (4), appearance
conditionally by a defendant in a foreign Court to object to
jurisdiction was considered not to be the sort of conduct to
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bind him but in Travers v. Hol ky(5), Donning, L, J. (as he
then was), has made certain obiter renmarks agai nst the | ast
case. Since | amnot concerned with the conduct of a
def endant before a foreign Court but’ that of a plaintiff, |
need not refer to these cases in detail

(1) (1831) 2B. & Ad.951. (2) (1870) L. R 6 Q B 155
(3) (1843) 11 M & W 877. 894. (4) [1915] 2 K. B. 580.

(5) [1953] P. 246.
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Applying these tests to find out if the Mysore Courts were
conpetent to deal wth the case both internally and

internationally, it is clear that they were. The subject of
the controversy was the status of Rammlingam a subject
and resident of Mysore State. Hs will nmade in t hat

jurisdiction was admtted to probate there. H's sons and
other relatives who figured as parties and those in poss-
ession of the property were in that State. The property
whi ch was the subject of dispute, including the Kolar Gold
Fi el ds business situated in Mysore State, but excluding the
shares in the Indian Sugars and Refineries Ltd., (Wiich are
di sputed as to their situs) was also in Mysore. The sons of
Ramal i ngam thensel ves comenced the two suits and invoked
the jurisdiction of the Mysore Courts. They claimed that
the Kolar Gold Fields business belonged to a joint famly
and not to Ramalingamalone. They in fact, succeeded at
first, but lost on appeal. |In view of these considerations
and applying the dicta of Blackburn, J., and Lindley, M R,
the conclusion is'inescapable that the Mysore  Courts were
conpetent internally as well as inter. nationally to decide
about the status of Ramalingamand the rights to.or in the
Kol ar Gold Fields business between these very parties. It
nmay be nentioned here that the conpetence is to be judged in
relation to the subject matter of the suit'in the foreign
Court and not in relation to the subject nmatter of the suit
in another country where the judgnent is produced. Ex
facie, the Mysore Court exercised no jurisdiction in respect
of the properties in Madras. They were never the /subject-
matter of the Mysore suits and that subject-nmatter is wholly
irrelevant when considering the conpetency of the 'Mysore
Court. What has to be considered is the effect ~of the
Mysore judgment upon the litigation in Madras in view of _s.
13 of the (.")ode. If, then, the Mysore Courts were Courts
of conmpetent jurisdiction, the Question, is how far are the
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j udgrments concl usi ve. The properties, with which we are
concerned, are the 16,000 odd shares of the Indian Sugars
and Refineries Ltd., and the inmovabl e properties in Mudras.
The executors claimthat it) respect of the shares there is
a deci sion between the parties and in respect of the i mov-
able property, no question of status of Ramalingam or the
owner ship of the Kolar Gold Fields business. can be
reconsi dered in view of the Mysore judgnent while the | other
side seeks to avoid the judgment altogether

Nunerous cases from English Law Reports and sone standard
t ext -books on the subject of Private International Law or

as it is sometimes called, the Conflict of law, were cited

in support by the rival parties. It may. however, be said
at the start that the treatnent’ of the subject in India is
somewhat different fromthat in England. In our country,

the binding force of a judgnment arises partly from adjective
law and partly fromthe | aw of evidence. The Subject of res
judicata, which is based upon a rule of public policy as
expressed in Coke on Littleton as interest rei publicae ut
sit finis litiumis mainly to be found in the Code of Givi

Procedure, while the evidentiary value of Judgments is dealt
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with in the Indian Evidence Act. In England, the subject of
res judicata is nmainly dealt with as part of the Ilaw of
evidence, and a forner judgnment is said to create an
estoppel by record. The subject of the conclusiveness of
foreign judgnents is dealt with inlIndiain the law of
procedure, while in England it is dealt with as a part of
Private International Law. This lawis not to be taken as a
ki nd of | aw binding upon the States of the world arising out
of a communis consensus of the States. There is no such

consensus, though reciprocal laws exist. Each Country
decides for itself how far the foreign judgments wll be
received. A foreign
159

judgrment receives different treatnment in different parts of
t he wor | d. Apart from reciprocity between di fferent
Countries which have agreed to be Mutually bound, there are
numer ous approaches to the problem In some Countries,

direct ~enforcenent of such judgnents, if registered in the
Country of origin, is permtted in the sane way as in ss’ 44

and 44A  of our Code of G vil Procedure. In others, the
j udgrment s (unl-ess reci procal agreenents exist) nust be sued
upon. There too, the question arises whether the origina

cause of action nmerges in the judgnent-transitu in rem
judicature, or survives. |In sone Countries |like France, the

judgrment of a foreign Court is subjected to scrutiny, while
in sone of the Nordic¢ Countries, the judgnent has no val ue.
In Tallack v. Tallack (1) jurisdiction was refused, because
the judgnent of the English Court would not have bound the
parties in the foreign Country. ~ Nunerous rul es. have been
evolved in England —and the English speaking Countries,
mai nly by Judges, which show the extent to and the conditi-
ons under which the judgnents is received. |In Arerica, the
Rest at enent has done nuch to sinplify the subject, but even
so, it has proved i nadequate. The subject has been made so
conplicated that one |earned author has been provoked to
say.
"I'n one respect thelaw of Conflict of Laws is
not hing but an unmnitigated nui sance, serving
no useful purpose whatever." (Leflar The Law
of Conflict of Laws (1959)  para 8 of
I ntroducti on).
The salient point of English law on the —subject may be
stated to be that all judgnents are divided into two~ broad
cat egori es-judgnents in rem and, judgnents in personam _The
best defin-
(1) (21927) P. 211.
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defitions of these terns tire to be found in Hal sbury’ s Laws
of England, Vol. 22, p. 742, para 1605, which reads:
I m5
"A judgnent in remmay be defined as the judgnent of
a court of competent jurisdiction determining the status of
a person or thing, or the disposition of a thing, as
distinct fromthe particular interest init of a party to
the litigation. A judgnent in personam determ nes the
rights of the parties inter se to or in the subject natter
in dispute, whether it be corporeal property of any Kkind
what ever, or a liquidated or unliquidated denand, but does
not affect the status of either persons or things, or make
any disposition of property, or declare or determ ne any
interest in it except as between the parties |litigants.
Judgnents in personaminclude all judgments which are not
judgrments in rembut, as many judgnents in the latter class
deal with the status of persons and not of things, the
description ’'judgments inter partes’ is preferable to
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"judgnent in personam.

The definition of Halsbury is nerely a restatenent of a
definition given by Bowers, and it has been accepted and
applied by Evershed, M R, in Lazarus-Barlow v. Regents
Estates Co. Ltd. (1). Such judgnments, says Phipson on
Evi dence, 8th Edn., p.401, are conclusive in the case of
judgrments in remagainst parties or their privies or stran-
gers, and in the case of judgnents in personam against the
parties and their privies only. 1In the matter of foreign
judgrments, the rule about judgrments in rem has been sonewhat
reduced in its extent in one direction and extended in

another in recent years in England. 1In the matter of

(1) (1949) 2 K B. 465, 475.

161

status’ it has been extended to give nore and nore faith to
foreign decrees butin the other direction, it has been
curtail ed. In respect of things and determ nations of

rights ~or titleto things (excluding i movable property as
to which'| shall say sonething later) judgnments in rem are
now confined to Admiralty actions. There is, however, a
remmant in respect of novables, which is represented in the
three rules of Wstlake (a. 149) which are:
(a) judgments which immediately vest the
property in a certain person as against the
whol e worl d;
(b) judgrments which decree the sale of a
thing in satisfaction of a claimagainst the
thing itself; and

(c) judgrments which order movables to be
sold by way of administration
This distinction is sunmmed up by Holnmes, C. J., in Tyler wv.

Judges of the Court of Registration as follows:

“ |If the technical object of the suit . is to
establish a «claim against Some particular
person, wth ‘a judgment which generally in
theory, at |east binds his body, or to bar
sone individual claimor objection, /so that
only certain persons are entitled to be / heard
in defence, the action is in per sonam ,
although it my concern the right "to, or
possession of a tangible thing......... I[f _on
t he ot her hand the object is to bar
indifferently all who mght be ninded to nake
an objection of any sort against the right
sought to be established and if any one .in the
world has a right to be heard onthe strength
of alleging facts which, if true show an
i nconsi stent interest, the
(1) (1900) 175Mass. 71.
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proceedi ng is in rem........o .. Al
proceedings, like all rights, are real ly

agai nst persons. Wether they are proceedi ngs
or rights in remdepends on the nunber  of
per sons affected." ( Cheat ham Cases and
Materials on Conflict of Laws, p. 168).
This classic exposition, which has evoked. the adniration of
every text-book witer and also the Privy Council in
I ngenohl v. Wng On & Co. (1) sunms up in an admirabl e manner
the distinction between the two kinds of judgnents.
I shall now follow up and anal yse the application of these
principles in England and Anerica where the law is al nost
the sane, and then show how the subject has been treated in
the India Statutes. |In dealing with this subject, I shall
not enter upon two subjects. They are the reciproca
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arrangenents and Arbitral awards, which are two classes
apart. The first condition of recognition of a foreign

judgrment is, of course, the conpetency of a foreign Court,
about which | have said much already. The next condition is
the absence of fraud of collusion. Further still, the
judgrment which is propounded nust not offend the public
policy of English law, or must not be contrary to the
principles of natural justice. Barring these, the judgnents
of foreign Courts are received in actions based on them and
given effect to wunder certain conditions arising from

whether they are inremor in personam I  have shown
already that the judgnents in remare concerned wth res.
But the word "res" is given a very |large neaning. Lord

Dunedin in Salvesan v. Administrator of Austrian Property
(2) observed
"The other point on which | want to say a few
words is the question of what is a judg-
(1) AIl.R 1928 P.C 83.
(2) (1927) A C. 641, 662.
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ment in rem Al are agreed that a judgnent
of divorce is ajudgment in rem but the whole
argunent of ~the judges in the Court of
Sessions turns on the distinction between
divorce ~and nullity. The first remark to be
nmade i's that neither marriage nor the status
of marriage is, in the strict sense of the
word, ‘a res, as that word is ‘used when we
speak  of a judg, nent inrem 'A res is a
tangi ble thing within the jurisdiction of the
Court, such as a ship or other ~chattel. A
net aphysi cal idea, which i's what the status of
marriage is, not strictly ares, but it, to
borrow a phrase, savors of a res, and has al
al ong been treated as such. Now, the |earned
Judges nmmke this distinction. They say that
in an action of divorce you have to do with a
res, to wit, the status of marriage, but that
in an action of nullity there is no status of
marriage to be dealt with, and therefore Do
res. Now it seens to ne that celibacy is just
as much as status as marriage.”
See al so the observations of Lord Hal dane at pp. 652-653.
Conmenti ng upon that case, Cheshire (op. Ct.
8UP) says at p. 657:
"Thus the word res as used in this  context
i ncl udes those human rel ati onshi ps, such as
marriage, which do not originate nerely in
contract, but which constitute what nmay be
called institutions recognised by the State."
In the same way, adoptions in foreign Countries which were
not recognised in England at one tine are now being
recogni sed. See Dicey's Conflict of Laws, 7th Edn., p. 460,
particularly p. 461, where Dicey’'s Original viewis shown to
be obsol ete. The subject of adoption is being treated
164
as in pari materia with legitimation. Cheshire’'s views
expressed in his book (pp. 442-443) show that on the anal ogy
of a case like In re Goodman’s Trusts (1) they are being
equated. Cheshire then observes in forceful |anguage:
"The genius and expansion of the comon |aw
would indeed wither away if the traditiona
practice were to be abandoned of applying the
principles already established for one type of
case to another type substantially simlar in
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nature."
He then concludes; that the existence of Y's status as fixed
by the Ilaw of the domicile conmon to himand his adopter

must on principle be recognised in England. In Engl and,
judgrments in personam which are ancillary to such judgnents
in remwere considered binding at one tinme, see Phillips v.

Batho (2 ); but the view has since changed sonewhat.
As regards the extent of conclusiveness of foreign
judgrments, the subject again gets divided into two parts.
Judgnent s in rem according to Foot e on Private
International Law, 5th Edn., p. 625, are received in respect
of any matter decided by them The foll owi ng passage gives
his views:
"Accepting then, as incontrovertible t he
principle  that a foreign judgnment in rem is
conclusive in - all Courts and against ai
parties, it remains to consider to what its
concl usiveness has been held to extend. As to
the fact directly adjudicated upon there can
be no doubt; but there is often difficulty in
applying the principleto facts inferentially
deci ded, as well as to the grounds, expressed
or implied, ~of the foreign decision. The
saf estt expression of the English law on the
subj ect appears to be that the truth of every
fact),
(1) (1881) 17 C. H.D. 266.
(2) (1913) 3 K. B. 992:
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which the foreign Court has found, either as
part of its, actual adjudication or as one of
the stated grounds of that decision, nust be
taken to be concl usively established."

He, however, adds that the foreign Court will not be ' taken
as having established any fact which it has not expressly
found as laid down in the judgnent relied on. Short of

this, not only the actual decree hut every adjudicative fact
is treated as conclusively decided. Rattigan in hi's Private
International, Law at p. 268 observes:
"This conclusiveness  extends to every fact
which the foreign Court has found, either _as
part of its actual adjudication or as one of
the stated grounds of its decision."
Dicey in his Conflict of Law, 7th Edn. (Rule 183) ,states
the law in concise form
"A foreign judgnments is conclusive as to any
matter thereby adjudi cated upon and cannot be
i npeached for any error either
(1) of fact
(2)or of |aw'.
In so far asjudgnent in. personam are concerned, any of
the matters decided inter partes are binding on the 'parties
and privies, though not on strangers. This follows fromthe
rule now firmy grounded that a foreign judgnent well - be
exam ned fromthe point of view of conpetence but not of its
errors, subject, of course, to there being no fraud,
collusion, breach of the principles of, natural justice or
of public policy of England or a wong apprehension of the
law of England, if that Iaw be involved. From the
concl usi veness 'of foreign decrees, it. may be said
166
here that the penal |aws of another Country or judgnents
involving a penal decree are excluded. It is customary to
gquote Chief Justice Marshall’'s fanpbus dictumin the Antel ope
(1): ', The Courts of no country execute the penal |aws of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 80 of 89

another." The sane is the position of decrees, orders or
judgrments in natters of taxation and penalties under taxing
aws. The American Courts followin these respects the |aw
in England, and Goodrich in his Conflict of Law, p. 603,
sums up the American approach in one pithy sentence

"A valid foreign judgnents should be recogni zed and given
effect in another State as a' conclusive determ nation of
the rights and obligations of the parties. This is the
nodern doctrine."

He adds further:

"On principle, the foreign judgment should be conclusive.
The judgment has determ ned that, under the |law of the State
where it was rendered, the plaintiff has or has not «certain
rights, and that the defendant is or is not under certain

cor respondi ng | egal obl i gati ons. Those rights and
obligations exist in the State where the judgnent was
rendered so long-as the judgnment remains in force. VWhen

such a judgnent is presented for recognition and enforcenent
in another State, it ought to be treated no |less favorably
than any 'suit founded upon foreign operative facts."
Indeed, there is now a liberal approach in respect of
i movabl e property outside the jurisdiction. At p. 217,
Goodrich has cited “instances of recognition of foreign
judgrments in respect of matters which, normally, would not
cone within the jurisdiction of the Court. He says :
(1) (18225) 10 M eat If, 123. 6 L. Ed.” 268.
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Plaintiff asks defendant, who i's before the
Court, be conpelled to execute in plaintiff’'s
favour a conveyance of |and which |ies outside

the St ate. I's there any def ect in
"jurisdiction because the landis in  another
St at e? It is clear that the Court could not

make its decree operate directly to convey the
land nor could it effectively authorize a
master appointed by the Court to mmke the
decree if the defendant were unable or unw || -
ing todoit. "But.if, at the situs of the
| and a deed executed elsewhere wi'l | be
recogni zed as effective, the Court may order
defendant, who is before it, to execute a deed

conveying the |and. This—power has been
exerci sed by the Court even since the tinme of
t he historic litigation between Penn V.
Bal tinore (1), and is recogni zed in

i nnuner abl e deci si ons. "
The same views have been expressed by Stunberg in Conflict
of Laws (2nd Edn.), p. 69, Nussbaumin his Principles of
International Law (1943), op. 299, 235 and others.
In India, the Ilaw as to conclusiveness of judgnments is
contained in ss. 40-44 of the India Evidence Act and ss, 11-
14 of the Code of Civil Procedure. Section 41 of the former
makes certain special kinds of judgnents conclusive, while
s. 11 rmakes judgnments in India and s. 13 makes foreign
judgrments conclusive under certain conditions. |  shall
first analyse the sections in the Indian Evidence Act.
Section 40 nakes the existence of a judgnent ete. which by
| aw prevents any Court fromtaking cogni sances of a suit or

holding a trial, a relevant fact when the question is.
whet her such Court ought to take cogni sance of such suit or
hold such trial. This enables a judgnent, order or dec-

ree, whether of a Court in India or a foreign Court,

(1) (1750) 1 Ves Sen. 444.
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to be propounded for the particular purpose nentioned.
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Section 42 next nmentions that judgments etc. other than
those nentioned in a. 41, are relevant if they relate a
matters of public nature relevant to the enquiry, but such
judgrments, etc., are not conclusive proof of what they
state. The illustration shows what is meant by matters of a
public nature. Section 43 then lays down that judgments
etc., other than those nmentioned in as. 40, 41 and 42, are
irrelevant unless the existence of such judgnents etc., is a
fact in issue or is relevant under some other provision of
the Evidence Act. Section 44 says lastly that any party to
a suit or other proceeding my show that any judgment etc.,
which is relevant under as. 40, 41 or 42 and which has been
proved by the adverse party was delivered by a Court not
conpetent to deliver it —or was obtained by fraud or
col | usi on. Section 41 which | left out, provides for
rel evancy of certain kinds  of judgnent and for their
concl usi veness. |t reads :

"A final judgnent, order or decree of a
conpetent Court, in the exercise of probate,
matrinonial, admralty or insolvency juris-

di ction, which confers upon or takes away from
any person any legal <character, or which
decl ares any person to be entitled to any such
character, ~or to be entitled to any specific
thing, not as agai nst any specified person but
absol utely, is relevant when the existence of
any such | egal character, or the title of any
such ' person to any such thing is relevant.
Such judgnent, order or decree is. conclusive
proof -
that any legal character which it  confers,
accrued at the tine when such judgnment, order
or decree cane into operation :
that any legal character to which, it declares
any such person to be entitled, accrued to
169
that person at thetinme when such judgment,
order or decree declares it to have accrued to
t hat person:
that any | egal character which-it takes way
from any such person ceased at the time from
whi ch such judgnment, order or decree declared
that it had ceased or shoul d cease;
and that anything to which it declares any
person to be so entitled was the property of
that person at the time from which such
judgrment, order or decree declares that it had
been or should be his property.”
The judgrments nentioned in this section are called judgnents
in rem As far back as VYarakalamm v. Ankala (1)
di stinction 'was made between judgnments whi ch bound only the
parties to it and judgments which bound al so strangers. The
terns of Roman Law which divided law into quod ad res
pertinet and quod ad personas pertinet furnished the root,
and this classic distinction has been taken as t he
foundation. In Kanhya Lal v. Radha Charan(2) Peacock, C. J.,
gave a list of judgnents in rem and that 1list has been
followed in framng s.41. The list of such judgnents is much
l onger in Taylor on evidence, and the present day Private
International Law includes all question of status within it.
Sir James Stephen is reported to have said that he included
only those judgnents to whi ch conclusiveness could be given
from the point of viewof the law of evidence and the
concl usi veness attaches as to a given matter of fact
relevant to the issue, which my be proved from the
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judgrment. That there may be ot her provisions, of sone other
aw which may al so attach concl usiveness to judgnent etc.,
of some other kinds goes wthout saying. Section 41 does
not prohibit the making of other laws. The

(1) 2 MHC R 276.

(2) (1667) 7 WR 338
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provisions of El. 11 of the Code of Cvil Procedure, for
exanple, go much farther than s. 40 or s. 41 of the Indian
Evi dence Act. Section 40 touches only the fringe of the | aw
of resjudicata ; but provision for that has been made nore
exhaustively in s. 11 of the Code of Civil Procedure. The
di fference between provisions in the | aw of evidence and the
law of procedure is that one deals with the question of
proof and the other, with a bar of suit. A fact which can
be proved froma judgrment nmade concl usive for that purpose
need not be proved afresh. The proof of the judgnent is
enough. But a second suit can only be barred on the
principle of resjudicata if the law says so ; and this bar
is regarding the adjudication of a controversy decided

bef ore. It is not possible to add to the list of subjects
mentioned in s. 41 of the Indian Evidence Act, except by
| egi sl ati on. Concl usi veness there attaches only to the

subjects nmentioned therein, and a fact  established by a
judgrment of a conpetent Court on any of the subjects is
taken to be proved, and established in all subsequent
proceedi ngs and does not require to be proved again. The
Judicial Committee in Appa Trinbak v. Waman Govind (1) did
not extend the Principle of s. 41 to a case of adoption and
a former judgment on the question of adoption was considered
under s. 1 of the code and not under P. 41 of ~the |ndian
Evi dence Act. The former judgrment was not accepted under s.
11 of the Code as it did not cone within its terns, and the
fact was allowed to be proved de novo. The reason given for
the nonapplicability of s. 41 was said to be that the deci-
sions on adoption were excluded by Sir Barne Peacock in
Kanhya /,at v. Radha Charan (2) and also in s. 41.

From the above, it follows that conclusi. veness, from the
poi nt of view of the | aw of

(1) A1.R 1941 P C. 85.

(2) (1867) 7 WR. 338
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evidence, wll attach to a judgnment, order or decree, only
if it falls within the categories nentioned in s. 41. Once

a judgrment etc. falls within it, the |law dispenses with the
proof of the fact and the conclusion of the former judgnent

etc., about the legal character which it confers or
decl ares, together with the declarations of property arising
from that Ilegal character, is final. 1In nmy opinion, the

concl usi veness under s. 41 of the Indian Evidence Act cannot
be clained in this case for the Mysore judgnent in-view of
the enuneration of certain jurisdictions in the section
bacause the status of being joint or separate in relation to
a Hondu coparcenery property is not one of the lega
characters nentioned in it.

The question thus to consider is whether s. 13 of the Code
of Civil Procedure is confined to those judgnents, which do
not fall withins. 41, or in other words, to judgnents in
personam as contended by the Ilearned Attorney GCeneral
There is nothing in the | anguage of s. 13 to suggest this,
as the section provides a general rule about foreign judg-
nments and nakes them concl usi ve between the sane parties or
between parties under whomor any of themclaim litigating
under the sane title. .Fromthe nention of parties and their
privies, it does appear as if the sectionis confined to
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judgrments inter partes, to borrow the | anguage of Hal sbury.
But a conparison of the terns of the section with those of
ss. 40-44 of the Indian Evidence Act discloses a different
meani ng. Section 41 speaks of a conpetent Court, and s. 44
allows the question to be raised whether the judgnent was
obt ai ned by fraud or collusion. But ss. 40-44 of the Indian
Evidence Act do not contain certain provisions which are

cont ai ned, in s. 13 as conditions precedent to t he
concl usiveness of foreign judgnent. It s inconceivable
that a foreign judgnent in rem of
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the class nmentioned in s. 41 of the Indian Evidence Act was
intended to operate, as conclusive, even though it was
opposed to the principles of natural justice or though it
was not given on the nerits of the case or if it was founded
on an incorrect view of international law or the law of
India, or was in breach of any law in force in India. The
exi stence of such prior conditions ins. 13 of the Code and
their 'absence in the Evidence Act conpel one to hold that
both judgnents in rem and judgnents in personam are
contenplated by s. 13 of the Code. ~The only difference is
that while the Code makes foreign judgments conclusive inter
partes, s. 41 nakes certain determ nations described there
as conclusive proof even against strangers. But such
determnations, if found to foreign judgnents, nust also
conply with the conditions stated in a. 13 to nerit
concl usi veness, and a foreign judgnent will fail to bar a
suit if those conditions are not also fulfilled. It is from
this standpoint that | shall ~ consider these appeal s,
because, in nmy opinion, no other approach is adm ssible.

The judgnent of the Mysore High Court cannot  he brought
within the terns of s. 41 of the |Indian Evidence Act. except
in so far as it would have, if the probate granted by the
Mysore Court had been cancelled. ~Such an eventuality has
not taken place, and | need not-consider it, because even
there, some difficulties are possible. Here, the judgnent
of the Msore H gh Court was given between the self-sane
parties, who are litigating under the sane title in Madras.
The executors rely here, as they did in Mysore, on the wll
of . Ramal i ngam and the sons of Ramalingam rely “on his
being a nenber of coparcenery. The will is effective  or
ineffective if it disposes of the separate property of
Ramal i ngam or the property of a
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copar cenery. These titles were finally decidedin respect
of the properties in Mysore including the business of
Ramal i ngam and the properties, novable and inmovable, in
Mysore State. No decision was given in respect of. the
property in Madr as. The matter relating to Hi ndu
coparcenery and the position of Ranmalingam were really
guestions of status, and why this is so | shall now explain

Odinarily, a judgnent upon status is considered to  be a
judgrment in rem see the classic definition of a judgment in
rem in Smth' s Leading Cases which has stood unchanged
through the many editions. There is, however, no settled
definition of 'status’. Paton in his jurisprudence (1946)
at p. 256 quoting the analysis of Dr. Allen (Legal Duties)
says: -

"Status may be described as the fact or
condition of nmenbership of a ground of which
the powers are determned extrinsically by
I aw, st at us af fecting not nerely one

particul ar relationship, but being a condition

af fecting generally though in varying degree a
menber’ s clains and powers."
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Dr. Allen calls it.

"the condition of belonging to a particular
class of persons to whom the law assign
certain pecul i ar | egal capacities or
i ncapacities or both."

Dr. Allen al so adds: -

"W nust-distinguish three quite separate
things Status the condition which gives rise
to certain capacities or incapacities or both;
Capacity the power to acquire and exercise
rights. and the rights thenselves which are
acquired by the exercise of capacity."
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Thus status | eads to capacity, and capacity to rights and to
rights can be said to be enbedded in status and to spring
fromit. Scrutton, L. J., inn re Luck’s Settlenment Trusts
(1) said: "Status is in every case the creature of
substantive | aw."
According to- Salnond, the aggregate of nman’'s proprietary
rights constitutes his estate his assets or property. The
sum total of  his personal rights, on the other hand,
constitutes his status. ~According to him substantive G vi
Law i s thus divided: -

Substantive Cvil Law

property ol igations St at us
Donesti c |

St at us Ext ra-donestic
st at us
Donmestic status, as he explains in an appendi x to his Book
is-
"the Law of famly relations, and deals  wth

the nature acquisition and |oss of all 'these
per sonal rights, duties, Iliabilities and
disabilities which are involved in donestic
rel ations.”

The conflict of law ordinarily recognises status created by
the law of another country. See In re Luck’s Settlenent
Trusts(l) at p. 891 and Salvesan v. Admnistrator of
Austrian Property(2). In the. domain of Donestic Status
(barring marriage) there is no element of contract, and
Maine says in Ancient Law ,,the novenent  of progressive
secirties has hitherto been a novenent from status to
contract” Hollond in
(1) (1940) 1 Ch. 864, 890.
(2) [1927] A . C. 641, 662.
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his Jurisprudence gives sixteen instances of status and
includes in them’ patria potestas’ which brings the nmatter
very near a Karta of a joint H ndu famly.
Al  the above definitions have been judicially noticed and
applied by the Australian H gh Court in the exposition of s.
35 of the Judiciary Act, 1903, which allows an appeal to be
brought without | eave from any judgnment of the Suprene Court
of a State which "affects the status of any porson”. In
Daniel v. Daniel (1) Giffith, C J. defined status to be:-
"a condition attached by law to a person which
confers or affects or limts a legal capacity
of exercising sonme power that wunder other
circunstances he could not or could exercise
wi t hout restriction".
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I n Shanks v. Shanksthis definition was accepted and
in Ford v. Fordall the definitions considered by nme

were referredto anong others and the analysis of Dr. Allen
was approved.

It nust therefore follow that where the source of rights is
birth and the domestic relationship |eads to rights but not
to proprietorship of property the rights can only be said to
arise from status. A coparcener in a H ndu coparcenery
cannot be admitted by contract. The right, is obtained by

bi rth. Even an infant "en ventre sa mere" is in H ndu Law
relating to a coparcenery born for nany purposes. Hi s
rights are thus determned by status. |In early |law& there

is always an enphasis on rights following on birth and
witers of Jurisprudence have comented that in such
societies there is always difficulty in rising above’ birth.
No doubt the words status and estate had a common origin but
in course of tinme they have acquired different |I|ega
meani ngs. | See Pollock and Maitland Hi story of English Law,
Vol . I, 1st Edn.
(1) (1906) 4 C.L.R 563, 566.. (2) (1942) 65 C.L.R 334.
(3) (1947) 73 C'L.R 524,
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pp. 1O and 78. 1In the | aw of H ndu Coparcenery, there is no
ownership of property apart fromthe coparcenery and the
rights in the property are such as are determ ned by status.
Where donestic relationship determ nes the status and the
status, the rights all disputes and clains can only be based
on status and not on proprietorship. I nheritance thus
depends on donestic status, and in-the same way survivorship
the right to share partition and mai ntenance are the aspects
of domestic status. |In this sense, a coparcenery i's nothing
nore than a kind of corporation not arising from contract
but status and any matter relating to coparcenery is first a
guestion of status and only when the status is established
that a source of material rights comes into being.

If the matter had rested with the  application of nodern
theories of Private International Law | would have been
tempted to characterise the decision of the Msore High
Court as partly in remand partly in personam that dealing
with the question of joint or separate acquisition of the
Kolar Gold Fields business by Ramalingam as - involving
decision arising out of status and thus —in rem Such
conposite actions are not unknown. Story has adverted to
them in a passage | have cited earlier and the Court  of
Appeal in England in In re Trepca Mnes Ltd. (1) found the
action to be partly in remand partly in  personam The
decision of the Mysore H gh Court was one on status and
savoured of a decisioninrem Limted as ‘the Judicia
approach is by the existence of a. 41 of the Indian Evidence
Act and the Judicial Comittee in Appa Trinback’s case (2),
| venture to express this opinion. Private Internationa
Law today is developing by reciprocity and nore and nore
ki nds of judgments are being received as concl usive,  which
twenty years ago were not consi -
(1) (1960) 1. W L. R 1273. (2) A l.R 1941 P.C 524.
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dered as conclusive. |If we do not give faith to foreign
judgrments on the subject of adoption famly status and
guestions arising from such domestic relations, ot her
Countries wll also follow suit about our judgnents. It
will be quite amazing if a judgnent on adoption in Ceylon

(for exanple) is not considered binding in this Country and
vice versa. Adoption is not one of the subjects nmentioned
ins. 41, and if treated as a decision on status and thus in
rem wll be conclusive between the sanme parties and their




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 86 of 89

privies under s. 13. The sane nust be said of judgments on
joint famly status or the position of any particul ar nenber
vis a vis the famly. To treat judgnents in this rmanner
accords with the nodern notions of Conflict of Laws.

Even if the subject be viewed fromthe angle of a judgnent
in personam it is obvious that "the matter" decided be the
Mysore High Court was whet her Ramali ngam was a nenber of a
coparcenory and acquired the Gold Kol ar Fields business and
ot her properties as such nenber. That was the res decided,
the destination of the properties being ancillary to this
mai n deci si on.

It was argued on the basis of ruling of the Judicia
Conmittee in Brijlal Ranjidas v. Govindram Gordhandas
Seksaria(l) that the words "judgnent" in. s. 13 of the Code
nmeans "an adj udi cati on by the foreign, Court upon the natter
before it" and not the reasons for judgment. The-words of
the section are "directly adjudicated thereby.” What was
meant by the Privy Council was that the adjudicative part of
the judgnent is conclusive and this part 'of the Mysore High
Court judgment is that Ramalingam was not carrying on the,
Kol ar CGol d Fi el ds busi ness as a copar cener but

i ndependent | y. If was not the adjudicative part there was
very

(1) (1947) L. R 74 1.A. 203, 210.
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little else. The /[language of a. 13 ‘speaks not of the
judgrment but "'matter thereby directly adjudicated upon" and
the word ’,,any" shows that all the adjudicative parts of

the judgnent are equally conclusive in the sense in which
Foote and Rattigan and ot her have descri bed them

It was argued that the subject-matter of the suit in Madras
was i nmovabl e property over which the Mysore Court did not
and coul d not exercise jurisdiction. Reference was nade to
Decey’s Conflict of Laws and Castrique v: Inrie (1) to show
that only the Courts of the Country where i movable property
is situated have jurisdiction and the | exsitus is
appl i cabl e. In Cartrique v. Inrie (1) the question really
was whether the sale of chattal (a ship) in satisfaction of
a claimagainst the chattal itself was binding on certain
parties who had not submitted to the jurisdiction of the
French Courts and it was held that a judgment ordering such
sale was a judgnment in remif the chattal at that tine  was
inthe territory of the foreign State. The ship in question
had taken provision on board for which paynment was ~ denmanded
and the action in the French Tribunals was takenagai nst the
Conmander Benson who was required to pay 'par privilege sur
ce Navire. O course the owner Clause or Castrique the
purchaser did not appear before the French Tribunal but
jurisdiction of the French Tribunals was founded on the
presence of the ship in French waters at Havre. Such
guestion can hardly arise in respect of imovable " property
because the courts of the Country where immovables are
situated can alone have the jurisdiction and no foreign
Court can decide the dispute or enforce it effectively.

Apart from the fact that even in England the distinction
between real and personal property has not been adhered to
when the English Courts

(1) (1870) L.R 4 H L. 414
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specify i movabl e property for purposes of Private
International Law it is obvious that the distinction does
not cone within s. 13 of the Code. |If the Mysore H gh Court
purported to decide about inmmovable property in Madras or
the | aw applicable to the family was different | would have
at once agreed with the argunent. But the argument confuses
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the jurisdiction and the law, on the one hand wth "the
matter decided" on the other. The rule in British South
Africa Conpany v. Conpanhia De Mxcanbi que (1) that court can
entertain actions in respect of inmovables which are
situated in a foreign country does not prevent in India
under a. 13, the conclusiveness inter partes of a judgnent
as to any mmtter adjudicated thereby. That is quite a
different affair if the adjudication is about proprietorship
based on status. The rule in the above case woul d have nade
the decree of the Mysore High Court a nullity if the Msore
H gh Court had deci ded as issue about inmovable property in
Madr as. But the Mysore High Court did not decide any such

question. It decided a question of the status of Rammalingam
and the ownership of the Kolar Gold Fields business wth
conplete jurisdiction between the same parties litigating

under the same title. That decision nust be viewed in the
Madras suit as a conclusive adjudication. The Madras Court
coul d not deci de the question of the ownership of the Kolar
Gold Fields business de novo and as ancillary to that
deci si on ‘determ ne the right to the property in Mdras. O
course the Madras Court was free to try other questions and
consi der other defenses such-as why the judgnment of Msore
H gh Court was not applicable to the properties before it ;
but the fundanental ‘question of ownership of the Kolar Cold
Fields business, /it -could not try over again. In nmny
opi ni on, even the evidence |ed

(1) [1893] A C 602.
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in the Madras suit to reopen that question was inadnissible
though evidence to prove bias interest etc. on the part of
the |earned Judges was properly allowed to be led.. It was
not open to the- Madras High Court, totry the question of
Ramal i ngam's status de novo and that part of the decision

nmust be treated as without jurisdiction. | amtherefore not
entering into that question nor considering the evidence.
Before | consider the question of the shares of the Indian

Sugar and Refineries Ltd., Madras | wish to refer to a case
of the Privy Council on which great reliance ‘has been

pl aced. That case is reported as Magbul Fatima v. Amr
Hasan(1). The judgnent that is printed in the Al India
Reporter is of the Allahabad H gh Court which the head note
says was "confirmed by" the Privy Council. | shall content

nyself with citing the headnote :
"A obtained judgnent in the sub Court Bareilly
(British Indian Court) declaring his title to
the properties of the deceased situate wthin
the jurisdiction of that Court. Subsequent |y
B instituted a suit against Ain Ranmpur, a
Native State for recovery of possession of the
properties of the deceased situate within the
Native State. Thereupon A filed the ' present
suit for a declaration that the Judgnent of
the Bareilly Court would operate as res
judicata in the Ranpur Court and for a

per pet ual i njunction restraining B from
proceeding with the suit therein. The Hi gh
X X

Court held that as the Court in British India
were not conpetent to try suits with respect
to property situate in Native State the
judgrment of the Bareilly Court would not
operate as res judicata.

(1) Al.R 1916 P.C. 136.
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It being urged that under s. 13 Civil P.C the
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rule contained in which was alleged to apply
in Ranmpur the Judgnent of the Bareilly Court
was conclusive between the parties the High
Court hold that it was only in proceedings on
foreign Judgnent that the question of the
effect of foreign Judgnent could properly
arise."
The second reason given by the Hgh Court was quite
sufficient and- valid. There was no need to decide the
first point which was for the Ranpur Courts to decide. The
Hi gh Court however, went further and deci ded whether their
judgrment would be res judicata under s. 13 of the Code of
Cvil Procedure (as applied in Ranpur which the Hi gh Court
presuned was the sane as' in British India) in Ranpur State
and came to the conclusion that the words"directly
adj udi cated t hereby" meant the actual decretal part of their

j udgrent . This question was not for the High Court to
deci de but for the Rampur Court.
I may nen, ion _here this suit which was filed for an

i njunction was one of a kind resorted to in the seventeenth
Century of which the Reports do not exist apart from Lord
Not t i nghami s manuscripts to be found in 3 Swanst on
603607(46) which seens to have |l ong ago fallen in desuetude.
No wonder the Privy Council judgment was :
"Their Lordships do not see their way to
reverse the decision appealed from and wll
hunbly advise H's Mijesty to disnmiss the

appeal . As the respondents have not appeared
there will-be no order is to costs."
it only remains to consider the argunent in relation to the
shares of the Indian Sugars and Re. fineries Ltd. It was
contended that the, shares nust
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be deened to be situated where they could be effectively
dealt with and that was Madras, where the Head O fice of the
Conpany was situated. Learned counsel relied upon some
English cases in support of his contention. It/ is not
necessary to refer to those cases. The suits of shares
bet ween the Conpany and the shareholders is undoubtedly in
the Country where the business is. situated. But in a
di spute between rival claimants both within the jurisdiction
of a Court over shares the Court has jurisdiction over the
parties and the share scripts which are before the Court.
The Mysore Court was in this position. Between the riva
claimants the Mysore Hi gh Court could order-the share scrips
to be handed over to the successful party and if necessary
could order transfer of the shares between them and enforce
that order by the coercive process of the law. It would be
a different matter if the Conpany refused to, register’ the
transfer and a different question mght then have arisen
but we are told that the Conpany has obeyed the decision and
accepted the executors as the sharehol ders. The judgnent of
the Mysore Court on the ownership of the shares is ancillary
to the main decision. It is therefore not necessary for ne
to consider the argunment of M. Desai that jurisdiction
attaches on the principle of effectiveness propounded by
Di cey, but which has been criticised by the present editors
of his book and by Cheshire. In my opinion, this
controversy does not arise in this case, which nust be
decided on the plain words of s. 13 of the Code of Civi
Procedure.

For the reasons above given | would disnmiss the appeal of
the sons of Ramalingam (Cvil Appeal No. 277 of 1958) and
allow that of the executors (Cvil Appeal No 278 of 1958),
dismissing C. S. No. 214 of 1944 with costs throughout. In
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the light of what | have decided | would have considered the
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remai ni ng appeal s and passed appropriate orders therein; but

this is unnecessary as ny brethren take a different view in

the two nmai n appeal s.

By COURT: In view of the majority Judgnent, there wll be
decree in terns as stated in the Judgnent of the najority.




