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ACT:

Penal Code, (Act V). 1860-S.179-Wether nmens rea forms a
necessary conponent of -S. 179-Defences open under Section
179 1.P.C. r/w Section 161 Crim nal Procedure Code

Crimnal Procedure Code, 1973, S. 161(2)-Paraneters of
Section 161(2), what are-Wether the tendency to expose a
person to a crimnal charge enbrance answers which have an
i ncul patory inmpact in other crimnal cases in posse or in
esse el sewhere, -"Any person supposed to be acquainted” in S
161 (1) Wether includes an accused person or, / only a
wi t ness-Wien does an answer acquire confessional status
within the nmeaning of S. 27 of Evidence Act.

"Right to silence", when applicable-Constitutional right
under Art. 20(3) exam ned, explained and made  explicit-
Meaning of the word "accused" occurring —in Art. 20(3)
whet her it includes a suspect-accused-Constitution of 1ndia,
1950, Art. 20(3).

Exami nation of a witness by Police under S. 161-Effect of
provi so and marginal note, Crl. P C., 1973.

HEADNOTE

The appellant, a forner Chief Mnister of Oissa -and one
time Mnister at the National |level was directed to appear
at the Vigilance Police Station, Cuttack, in Septenber, 1977
for being examned in connection with a case registered
agai nst her by the Deputy Superintendent of Pol i-ce,
Vigilance, Cuttack u/s 5 (2) read with s. 5 (1) (d) and (e)
of the Prevention of Corruption Act and u/s. 161/165, 120B
and 109 I.P.C. On the strength of the first information, in
which the appellant, her son and others were shown as
accused persons investigation was comenced. During the
course of the investigation it was that she was interrogated
with reference to a long string of questions, given to her
in witing. The gravanen of the accusation was one of
acquisition of assets disproportionate to the known, licit
sources of income and probable resources over the years of
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the accused, who occupied a public position and exercised
public power for a long spell during which the appellant by
recei pt of illegal gratification aggrandised hersel f.
Exercising her right of guaranteed under Art. 20(3) of the
Constitution, the appellant refused to answer, wth the
result a complaint was filed by the Deputy Superintendent of
Pol i ce, Vigilance (Directorate of Vigilance) Cut t ack
agai nst the appellant, under s. 179 |.P.C. before the Sub-
Di vi si onal Judicial Magistrate, Sadar, Cut t ack. The
Magi strate took cognizance of the offence and i ssued sumons
of appearance agai nst the appell ant-accused. Aggrieved by
the action of the Magistrate and urging that the conplaint
did not and could not disclose an offence, the accused-
appel l ant renmoved the Hi gh Court under Art. 226 of the
Constitution as well as under s. 401 of the Cr. P. Code,
challenging the validity of the Magisterial proceeding. The
broad subm ssion, unsuccessfully made before the Hi gh Court,
was that  the charge rested upon a failure to answer
i nterrogations by the police  but this char ge was
unsust ai nabl'e because the unbrella of Art. 20(3) of the
Constitution —and the inmunity under Section 161(2) of the
Cr. P. Code were wi de enough, to shield her in her refusal
The plea of unconstitutionality and illegality, put forward
by this preenptive proceeding was rebuffed and so the
appel l ant appealed to this Court by certificate granted
under Art. 132(1) resulting in two appeals.

Allowing the appeals and guashing the prosecution
proceedi ngs the Court

609

HELD : 1. Wen a woman i s conmmanded into a ~police station
viol ating the conmandnent of Section 160 of the Code when a
heavy |oad of questions is handed in sone perm ssible sone
not, where the area of constitutional protection against
self-crimnation is (until this decision) blurred in sone
aspects, when, in this Court, counsel for the accused
unreservedly undertakes to answer in the light of the |aw
herein |aid down, when the object of the prosecutionis to
conpel contrite conpliance with Section 161 Cr. P. C
abandoning all contumacy and this is achieved by the
undertaki ng, when the pragmatic issues involved are so
conpl ex that effective barricades against police pressure to
secure self-incrimnation need nore steps as indicated in
this judgnment that persistence in the prosecution is seem ng
homage to the rule of law and quashing the prosecution
secures the ends of justice and the right thing to do is to
guash the prosecution as it stands at present. That this
di mrension of the problem has escaped the Executive’'s
attention for reasons best |left unexplored is regrettable.
[650 H, 651 A-C]

It is quite probable that the very act of directing a  worman
to cone to the police station in violation of section 160(1)
C. P.C. may neke for tension and negate voluntariness. It
is likely that sone of the questions are self-crimnatory.
More inportantly, the admitted circunstances are such  that
the trying nagistrate may have to hold an el aborate enquiry
about other investigations, potential and actual, to decide

about the self-accusatory character of the answers. And,
finally, the process of proving proneness for sel f -
incrimnation wll itself strike a below on the very

protection under Art. 20(3). [649 GH, 650 A

(a) S. 161 enables the police to exam ne the accused during
i nvestigation; [644 C

(b) The prohibitive sweep of Art. 20(3) goes back to the
stage of police interrogation not, as contended commencing
in Court only; [ 644-C
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(c) The provisions of Art. 20(3) and section 161(1)
substantially cover the same area so far as police
i nvestigations are concerned; [644-C]

(d) The ban on self-accusation and the right to silence,

while on investigation or trial is under way, goes beyond
that case and protects the accused in regard to other
of fences pending or immnent, which may deter him from
vol untary disclosure of crimnatory matter,, [644 C- D

(e) Conpelled testinobny’ nmust be read as evidence procured
not nerely by physical threats or violence but by psychic
torture, atnospheric pressure, environmental coercion tiring
i nterrogative prolixity, overbearing and intimdatory
nmet hods and the like not |egal penalty for violation. So
the legal perils follow ng upon refusal to answer or answer
truthfully cannot be regarded as conpulsion wthin the
meani ng of Art. 20(3). The prospect of prosecution nay |ead
to legal tension in the exercise of a constitutional right,

but then, a stance of silence is running a calculated risk.

On the other hand, if there is any node of pressure, subtle
or crude, nental or physical, direct or indirect, but
sufficiently substantial, applied by the policeman for
obtai ning information froman accused strongly suggestive of
guilt it becones conpelled testinony violative of Art.

20(3); [644 D F]

(f) A police officer is clearly a person in authority.

I nsi stence on answering is a formof pressure especially in
the atnosphere of the police station unless certain safe
guards erasing duress are adhered to. Frequent threats of
prosecution if thereis failureto answer nay take on the
conpl exion of undue pressure violating Art. 20(3). Lega

penalty may by itself does not anmount to duress but the
manner of mentioning it to the victimof interrogation nay
introduce an elenment of tension ~and tone of comand
perilously hovering near compul sion; [644 F-QG

(g) Self incrimnation or tendency to expose oneself to a
crimnal charge is less than ’'relevant’ and nore than
' conf essi onal ' . Irrel evance i's i mper m ssi bl g; whi | e
relevance is licit if the relevant questions are | oaded with
guilty inference in the event of an answer being supplied
the tendency to incrimnate springs into existence; [644 G
H

610

(h) The accused Person cannot be forced to answer
guestions. nerely because the answers thereto are not
implicative when viewed in isolation and confined to that
particular case. He is entitled to keep his mouth shut if
the answer sought has a reasonabl e prospect of exposing him
to qguilt in sonme other accusation actual or inmnent,  even
though the investigation under way is not with reference to
t hat . In determning the incrimnatory character  of an
answer ,the accused is entitled to consider and the ' Court
whil e adjudging will take note of the setting, the totality
of circunstances, the equation, personal and social  which
have a bearing on making an answer substantially innocent

but in effect guilty in i mport. However, fancifu

cl ai nms, unreasonabl e apprehensi ons, and vague possibilities
cannot be the hiding ground for an accused person. He is
bound to answer where there is no clear tendency to
crimnate. [644 H 645 A-B]

(i) Section 179 [1.P.C. has a component of nens rea and

where there is no wilful refusal but only unwitting onm ssion
or innocent warding off, the offence is not nmade out. [645-
d

(j) Wiere there is reasonable doubt indicated by the
accused’'s explanation he is entitled to its benefit and
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cannot be forced to substantiate his ground lest, by this
process, he is constrained to surrender the very privilege
for which he is fighting. Wat nmay apparently be innocent
information may really be innocent or noxious viewed in the
wi der setting. [645 C DO

(k) The right to consult an advocate of this choice shal
not be denied to any person who is arrested. This does not
nean t hat persons who are not under arrest or custody can be
denied that right. The spirit and sense of Art. 22(1) is
that it is fundanental to the rule of law that the service
of a lawer shall be available for consultation to any
accused person tinder circunstances of near - cust odi a
i nterrogation. Mor eover,. the observance of the right
agai nst self-incrimnation is best pronoted by conceding to
the accused the right to consult a | egal practitioner of his
choice. Lawyer’s presence-is a constitutional claimin sone
circunstances in our country also, and, in the context of
Art. 20(3), is an assurance of jawareness and observance of
the right tosilence. Art. 20(3) and Art. 22(1) may in a
way be ‘telescoped by making it prudent for the police to
permt the advocate of the accused, if there be one, to be
present at the tine he is _exanined. Over-reaching Art.
20(3) and S. 161(2) will be obviated by this requirenent.
It is not that the police nust secure the services of a
lawer. That will lead to police-station-lawer system an
abuse which breeds other vices. But if an accused person
expresses the wish to have his lawer by his side when his
exam nation goes 'on, this facility shall not be denied,
wi t hout bei ng exposed to the serious r epr oof t hat
involuntary self-crimnation secured in secrecy and by
coercing the will was the project |awer cannot harangue the
police but may help his client and conplain on his behalf

although his very presence wll _—ordinarily renove the
inmplicit menace of a police station. No doubt the presence
of a lawyer is asking for the moon in many cases until a

publ i ¢ defender system becones ubiquitous. The police need
not wait nmore than for a reasonable while for an advocate’s
arrival. But they must invariably warn and record that fact
about the right to silence against self-incrimnation; and
where the accused is literate take his witten ~acknow
| edgrment. [645 G H, 646 A-FE

(1) ’'Third degree’ is an easy tenptation where the pressure
to detect is heavy, the cerebration involved is hard and the
resort to torture nmay yield high dividends. [646 F]

[ Keeping in view the synbiotic need to preserve the immunity
wi t hout stifling legitimte i nvesti gation after an
exam nati on of the accused, where a | awer of his choice is
not available, the police official should take him to a
magi strate, doctor or other willing and responsible /non-
partisan official or non-official and allow a secluded
audi ence where he may unburden hinself beyond the  view of
the police and tell whether he has suffered duress, ' which
shoul d be followed by judicial or some other custody for him
where the police cannot teach him That col | ocutor —may
briefly record the rel evant conversation and conmunicate it
not to the police but to the nearest nmmgistrate Pilot
projects on this pattern nay yield experience to guide the
practical processes of inplementing Art. 20(3). These are
not mandates but strong suggestions.] [64 D E]

611

(m Many of the questions put by the police are not. self-
incrimnatory, renote apprehensions being wholly irrel evant.
To answer is citizen's duty; failure is asking for
convi cti on. The appellant shall undertake to answer al
guestions put to her which do not materially incrimnate her
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in the pending or immnent investigations or prosecutions.
If she clains immunity regardi ng any questions she wll,
wi thout disclosing details, briefly state in which case or
offence in the offing nakes her reasonably apprehend self-
incrimnation by her refused answers. |f, after the whole
exam nation is over, the officer concerned reasonabl y
regards any refusal to answer to be wilful violation under
pretence of immnity fromself-incrimnation, he wll be
free to prosecute the alleged of fender after studying the
refusal to answer in the light of the principles earlier set
out, Section 179 |.P.C. should not be unsheathed too
prom scuously and teasingly to tense |lay people into vague
consternation and covert conpulsion although the proper
office of Section 179 1.P.C. is perfectly wthin the
constitutional limts of Art. 20(3). [651 C F]

2. The rule, of |aw becones a rope of sand if the Ilawfu
authority of public servants can be defined or disdained by
those bound to obey.. The might of the law, in the |ast

resort guarantees the right of the citizen and no one, be he
m ni ster " or higher, has the discretion to disobey wthout
running a puni-tive risk. Chapter X of the Indian Penal Code
is designed to penalise disobedience of public servants
exerci si ng lawful authority. S. 179 is one of t he
provisions to enforce -conpliance when a public servant
legally demands truthful answers but is. net wth blank
refusal or plain nmendacity. [620 F-Q

3. A break down by S. 179 |I.P.C. _yields  the followng
pi eces (a) the demandi ng authority nust be a public servant;
a police officer is obviously one; (b) the demand, nust be
to state the truth- on-a subject in the exercise of |ega
powers; and, indubitably, an-investigating officer enjoys
such powers under the Cr. P. Code, and, in the instant case,
requisition was precisely to tell the truth on matters
supposedly pertinent to the of fence under investigation. S
161 of the Cr. P. Code obligates "any person supposed to be
acquainted with the facts and circumstances of the case” to
answer truthfully "all questions relating to such case ot her
than questions the answers to which would have a tendency to
expose himto a crimnal charge". [621 A-B]

In the present case, admttedly oral —answers to witten
interrogati ons were sought, although not honest speech but
"constitutional’ silence greated the public —servant. And
this refuge by the accused under Art. 20(3) drove the
di senchanted officer to seek the sanction of section 179
I.P.C. If the literal force of the text governs the conplex
of facts, the Court nust convict, lest the long armof the
i nvestigatory |aw should hang |inp when challenged by the
negative attitude of inscrutability worn by the (interrogate
unless within the text and texture of the section-built-in
def ences exist. [621 B-(

4, The area covered by Art. 20(3) of the Constitution and
section 161(2) of the Crininal Procedure Code is
substantially the sane. So nuch so, term nol ogi ca
expansi on apart, sec. 161(2) is a parlianmentary gloss on the
constitutional clause. [623D]

A constitutional provision receives its full semantic range
and so it follows that a w der connotation nust be inparted
to the expressions 'accused of any offence’ and ’'to be
witness against hinself’. Art. 20(3) of the Constitution
warrants no such truncation as argued by Counsel but, as in
Mranda v. Arizona, 384 U S. 436 (1966) ruling extends the
enbargo to police investigation, also. A narrow neani ng nmay
emascul ate a necessary protection. There are only two
primary queries involved in this clause that seals the Iips
into permssible silence (i) |Is the person called upon to
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testify ’'accused of any offence’ and (ii) is he being
conpelled to the witness against hinself ? [623 E-F]

Mranda v. Arizona, 384 U S. 436 (1966); referred to.

A wider construction viz. that s. 161(2) of the Code m ght
cover not mnerely accusations already registered in police
stations but those which are likely to be basis for exposing
a person to a crimnal charge, if applicable to Art. 20(3),
approxinates the constitutional <clause to the explicit
st at enent of

612

the Prohibition ins. 161(2). S. 161(2) neaningfully uses
the expression ’'expose hinself to a crimnal charge’
Qovi ously, these words nmean, not only cases Were the person
is already exposed to a crimnal charge but also instances
which WII inmnently expose himto crimnal charges. In
Art. 20(3) the expression (accused of any offence’ mnust nean
formally accused in praesenti not in futuro-not even
i mm nently as decisions now stand. The expression "to be
wi t ness agai nst hinsel f" neans nore than the court process,

Any giving of evidence, any furnishing of information, if
likely to have an incrimnating inpact ensures t he
description of being w tness against hinself. Not  being

limted to the forensic stage by express words in Art.
20(3) the expression nust be construed to apply to every
stage where furnishing of information and collection of
material s t akes pl ace. That is to say, even t he
i nvestigation at the police level is enbraced by Art. 20(3).
This is precisely what s. 161(2) neans. [623 G H, 624 A-B]
Sub-section (2) of S, 161 C. P. C relates to ora
exam nation by police officers and grants immunity at that
st age. Briefly, the Constitution and them Code are
cotermnous in the protective area. Wile the Code may be
changed, the Constitution is nore enduring. [624 B-(C

6. Under the Indian Evidence Act the Mranda exclusionary
rule that custodial interrogations are inherently coercive
finds expression (s. 26), although the Indian provision
confines it to confession which i's a narrower concept than
self-incrimnation. [624 D

7. Speaki ng pragmatically, there exists a rivalry between
soci et al i nterest in effecting crine det ection and
constitutional rights which accused individuals possess.
Enphasi s may shift, depending on circunmstances, in bal ancing
these interests as has been happening in Anerica. Qur
constitutional perspective has, therefore, to be relative
and cannot afford to be absolutist, especially when torture
technology, crine escalation and other social variables
affect the application of principles in producing humane
justice. [624 E-(G

Couch v. United States, 409 U S. 322, 336 (1972) referred
to.

8. Two inportant considerations nust be placed at the
forefront before sizing up the inportance and i npregnability
of the anti-self-incrimnation guarantee. They are (i) not
to wite off the fear of police torture leading to forced
self incrimnation as a thing of the past and (ii) never to
forget that crimes, in India and internationally are grow ng
and crinmnals are out witing the detectives. [625 C,

The first obligation of the crimnal justice system is to
secure justice by seeking and substantiating truth through
pr oof . The nmeans nust be as good as the ends and the
dignity of the individual and the freedom of the human
person cannot be sacrificed by resort to inproper neans,
however worthy the ends. Therefore. ’'Third degree’ has to
be out-lawed and i ndeed has been. [626 F-J

The cherished principle behind the Mxim ‘nemp tenetur
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scei psumtenetur’ meaning "a man cannot represent hinmsel f as
gui lty" which proscribes conpul sory sel f-accusation, should

not be dangerously over broad nor illusorily whittled down.
And it nust openly work in practice and not be a talismanic
symnbol . If Art. 20(3) is not to prove a pronise of

unreality the Court nmust clothe it with flesh and bl ood.
[626 H, 627 B-(]

Mranda v. Arizona, 384 U S. 436 (1966), Brown v. \Wal ker, 40
L. Ed. 819 referred to

A nmoral fromthe Mranda reasoning is the burning relevance
of erecting protective fenders and to nmake their observance
a police obligation so that the angelic Art. 20(3) may face
upto Satanic situations. [630 F-G

9. The franmers of our Constitution have cognised certain
pessimstic poi gnancies and nellow I|ife meanings and
obligated Judges to mmintain a ’'fair st at e-i ndi vi dua
bal ance’ and to broaden the fundamental right to fulfil its
purpose, lest frequent martyrdons reduce the article to a
nock formul a. ~ Even-silent approaches, furtive noves, slight
devi ations and subtle ingenuities

613

may erode the article’ s validity unless the Ilaw outlaws
illegitimate and wunconstitutional procedures before they
find their first firmfooting. The silent cause of the
final fall of the/'tall tower is the first stone obliquely
and obliviously renoved fromthe base. [631 E-F]

And Art. 20(3) is a human article, a guarantee of dignity
and integrity and of \inviolability of ‘the person and refusa
to convert an adversary systeminto an inquisitorial schene
in the antagonistic ante-chanber of a police station. And
in the long run, that investigation is best which uses
stratagens | east, that policeman deserves respect who gives
his fists rest and his wits restlessness.

10. Sec. 161(2) is a sort of parliamentary comentary on
Art. 20(3) of the Constitution.~ The scope of s. 161 does
i ncl ude actual accused and suspects-and therefore the police

have power under sections 160 and 161 of the Cr. P.C. to
guestion a person who then was or in the future may
i ncarnate as an accused person. 'Any person’ in's. 161 Cr
P.C. would include persons then or ultimately accused. [632
E- F]

Any person supposed to be acquainted with the facts and
circunstances of the case includes an accused person who
fills that role because the police suppose him - to have
commtted the crinme and nust, therefore, be famliar~ with
the facts. The supposition nay later prove a fiction but
that does not repel the section. Nor does the margi nal note

"exam nation of wtnesses by police’ clinch the matter. A
marginal note clears’ anbiguity but does not contro
neani ng. Mor eover, the suppositions accused figures

functionally as a witness. To be a witness, fromfunctiona

angle, is to inpart know edge in respect of a relevant fact,
and that is precisely the purpose of questioning the accused
under section 161 Cr. P.C. The di chot ony bet ween
"W tnesses’ and ,accused’ used as terms of art. does not
hold good here. The anendnent, by Act XV of 1941, of Sec.
161(2) of the . P. Code is a legislative acceptance of
the Pakala Narayana Swanmi reasoning and guards against a
possi bl e repercussion of that ruling. The appel | ant
squarely fell wthin the interrogational ring. To hold
otherwise is to fold up investigative exercise, since
guesti oni ng suspect is desirable for detection of crinme and
even protection of the accused. "Extrenme positions may
boonmerang in law as in politics. [633 F H 634 A-B]

M P. Sharma v. Satish Chandra, Dist, Magistrate, Delh
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[1954]1 S.C. R 1077, Jakal a Nar ayanaswani V. Enper or,
A 1. R 1939 PC 47, Mahabir Mandal and O's. v. State of
Bi har, [1972] 3 SCR 639, 657; followed.

11. Suspects, not yet formally charged but enbryonically
are accused on record, also may swiminto the harbour of
Art. 20(3) and therefore a person formally brought into the
police diary as an accused person is eligible for the
prophylactic benefits of Art. 20(3) of the Constitution.
[635 B-QF

State of Bonbay v. Kathi Kalu Oghad, [1962] 3 SCR 10
reiterated.

Raja Narayan Lal Bansilal v. Manek Phiroz Mstry and Os.
[1961] 1 S.C.R 417; Ranesh Chandra Mehta v. State of W B.
[1969] 2 S.C.R 461 and Bhagwandas Goenka v. Union of India,
Crl. A 131-132 of 1961 S.C. dated 20-9-63; referred to.

12. It is plausible that where realism prevails over
formali sm and probability over-possibility. the enquiries
under crimnal statutes with quasi-crimnal investigations

are of an accusatory nature and are sure to end in
prosecuti'on” when the offence is grave and the evidence
gat her ed good. And to deny the protection of a
constitutional shield designed to defend a suspect because
the enquiry is prelimnary and may possibly not reach the
Court is to erode the substance while paying hollow honmage
to the holy verbalismof the Article. [637 H 638A]

Ranesh Chandra Mehta v. State of WB. [1961] 2 S.C R 461
and Raja Narayan Lal Bansilal v. Manak Phiroz Mstry and
Os.,[1961] | S.C R 417, referred to:

13. The view that the bar in Art. 20(3) operates only when
the evi dence previously procured fromthe accused.is sought
to be introduced into the case

614

at the trial by the Court will be sapping the juice and
retaining the rind of Art. 20(3) doing interpretative
violence to the humanist justice of the proscription. The
text of the clause contains no such-clue, its intendment is
stultified by such a judicial amendnment and an expansive
construction has the nerit of natural neaning, sel f -
fulfilment of the ’silence zone’ and the advancenment of
human rights. The plea for narrowing down the play of the
sub-article to the forensic phase of trial ~-cannot be
accepted. It works where the mischief is, inthe wonb, i.e.
the police process. [638 B-D

14. Both precedent procurenent and subsequent exhibition of
self crimnatting testinony are obviated by -“intelligent
constitutional anticipation. |If the police can interrogate
to the point of self-accusation, the subsequent exclusion of
that evidence at the trial hardly hel ps because the harm has
been already done. The police will prove through  other
evi dence what they have procured t hrough forced. confession
So it is that the foresight of the framers has “preenpted
self-incrimnation at the incipient stages by not expressly
restricting it to the trial stage in Court. True, compelled
testi nony previously obtained is excluded. But the
preventive blow falls also on pre-court testinonial conpul-
sion. The condition is that the person conpelled rmust be an
accused. [639 B-D

15. Not all relevant answers are crimnatory; not al
crimnatory answers are confessions. Tendency to expose to
a crimnal charge is wider than actual exposure to such
char ge. The spirit of the Anerican rulings and t he
substance of this Court’s observations justify this 'wheels
within wheels’ conceptual i zation of sel f-accusatory
statenents. The orbit of relevancy is |arge. Every fact
whi ch has a nexus with the case does not make it noxious to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 44

the accused. Rel evance nmay co-exist wth innocence and
constitutional censure is attracted only when inference of
nascence exists. And an incrimnatory inference is not
enough for a confession. Only if, w thout nore, the answer
established guilt, does it anpbunt to a confession. [639 E-Q

Answers that would, in thenselves, support a conviction are
confessions but answers which have a reasonable tendency
strongly to point out to the guilt of the accused are
incrimnatory. Rel evant replies which furnish a real and
clear link in the chain of evidence indeed to bind down the
accused with the crine becone incrimnatory and offend Art.
20(3) if elicited by pressure fromthe mouth of the accused.
An answer acquires confessional status only if, in terns of
substantially, all the facts which constitute the offence
are admtted by the ~offender. If his statement also
cont ai ns sel f-exculpatory matter it ceases to be a
confession. Article 20(3) strikes at confessions and self-
i ncrimmnations but |eaves untouched other relevant facts.
[640 A-C

16. The " claim of a witness of privilege against self-
incrimnation has to be tested on a careful consideration of
all the circunstances in the case and where it is clear that
the claim is unjustified, the protection is wunavail able.
[ 640C]

Merely because he fancied that by such ~answer he would
incrimnate hinself / he could not claim the privilege of
silence. It must appear to the court-that the inplications
of the question, inthe setting in which it is asked, make
it evident that a responsive answer or an explanation of why
it cannot be answered m ght be dangerous because  injurious
di scl osure could result. . The apprehensi on of incrimnation
from the answer sought nust be substantial and real as
di stingui shed from danger of renote possibilities or
fanci ful flow of inference. Two things need enphasis. The
setting of the particular case, the context and t he
environnent i.e. the totality of circunstances, nust inform
the perspective of the Court adjudging the incrimnatory
i njury, and where reasonabl e doubt exists, the benefit nust
go in favour of the right to silence by a Iliberal con-
struction of the Article. [640 D F]

But the true test is; could the wtness (accused) have
reasonably sensed the peril of prosecution fromhis answer
in the conspectus of circunstances ? The perception of the
peculiarities of the case cannot be irrelevant in proper
apprai sal of self-incrimnatory potentiality. [640Q

Hof fran v. United States 341 U. S. 479 and Malloy v.. Bagan

12 L. Ed. 2d. 653 quoted with approval.

615

17. The policy behind the privil ege under our schene, ' does
not swing so wide as to sweep out of adm ssibility
statements neither confessional per se nor quilty in
tendency but nmerely relevant facts which viewed 'in any
setting, does not have a sinister inport. To spread the net
so wide is to nmake a nockery of the exam nation of the
suspect, so necessitous in the search for truth. Over-
breadth undermines, and such norbid exaggeration of a
whol esone protection nust be denurred. [640 H, 641 A-B]

On the bounds between constitutional proscription and
testinmonial permssion Art. 20(3) could be invoked only
against statements which had a material bearing on the

crimnality of the maker of the statenment. "By itself does
not exclude the setting or other integral circunstances but
means sonething in the fact disclosed a guilt el ement. The

setting of the case is an inplied conponent of the
statenment. [641 B-Dj
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State of Bonbay v. Kathikalu Oghad, [1962] 3 SCR P. 10
referred to
18. Rel evancy is tendency to nmke a fact pr obabl e.
Crimnation is a tendency to nake gui It pr obabl e.
Confession is a potency to make crinme conclusive. The taint
of tendency, under Art. 20(3) and s. 161 (1) is nore or |ess
the same. It is not a renpte, recondite, freak or fancifu
inference but a reasonable, real, material or probable
deduction. This governing test holds good, it is pragmatic,
for one feels the effect, its guilty portent fairly clearly.
[641 E-F]
19. There is need for regard to the inmpact of the plurality
of other investigations in the offing or prosecutions
pending on the anmplitude of the inmunity. 'To be wtness
against oneself’ is _not confined to particular offence
regardi ng which the questioning is made but extends to ot her
of fences about which the accused has reasonabl e apprehensi on
of inplication fromhis answer.  This conclusion also flows
from tendency to be exposed to a crimnal charge. "A
crimnal ‘" charge’~ covers any crimnal charge than under
investigation or trial or immnently threatens the accused.
[641 GH 642 A
20. The setting of the case or cases is also of the utnost
significance in pronouncing on the guilty tendency of the
guestion and answer. \What in one mlieu may be colourless,
may, in another be crimnal. Wiile subjectivism of the
exaggeratedly apprehend a guilty _inference
lingering behind every non-conmittal question, objectivism
reasonabl y screens i nnocent from innocent answers.
Therefore, making a fair margin for the accused’'s credible
apprehension of inplication fromhis ow nouth, the Court

wil | view the interrogation objectively to hol d it
crimnatory or otherwise wthout “surrendering to the
haunting subjectivism of the accused. The dynanmics of

constitutional silence cover many interacting factors and
repercussi ons from speech. [642 A C D

21. The policy of the lawis that each individual / accused
i ncluded, by virtue of his guaranteed dignity has a right to
a private enclave where he nay lead a free life without
over-bearing investigatory invasion or even crypto-coercion
The protean forms gendarne duress assunes. the environmental
pressures of police presence, conpounded by incomunicado

confi nenent and psychic exhausti on, torturesone
interrogation and physical nmenances and other ingenious,
sophi sticated procedures-the condition, nental, physical

cultural and social of the accused, the length of the
interrogation and the manner of its conduct and a variety of
like circunmstances, will go into the pathology |(of coerced

para confessional answers. The benefit of doubt = where
reasonabl e doubt exists, nust go in favour of the ~accused.
[643 C-D

State of Bonbay v. Kathikalu Oghad, [1962] 3 SCR 10,
referred to.

(oservation

[ Such deviance as in this case where a higher |evel police
officer, ignorantly insisted on a wonan appearing at the
police station, in fragrant contravention of the whol esone
proviso to Section 160(1) of the C. P.C nust be visited
with prompt punishment, since policenmen nay not be a |aw
unto thensel ves expecting others to obey the law. The wages
of indifference is reprimand, of intransigence disciplinary
action. If the alibi is that the Sessions Court had
directed

616

the accused to appear at the police station, that is no

accused nay
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absolution for a police officer fromdi sobedience of the
I aw. There is public policy, not complinentary to the
pol i ce personnel, behind this |egislative proscription which

keeps, juveniles and females from police conpany except at
the forner’'s safe residence. My be, in later years,
conmunity confidence and consciousness wll regard the

police force as entitled to better trust and soften the
stigmatising or suspicious provisions nowwit across the
Code] .

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 315 of 1978.
From the Judgnment and Order dated 30-1-1978 of the Oissa
Hi gh Court in C.D.C._No. 961/77.
AND

CRI'M NAL APPEAL NO. 101 of 1978
From the Judgnent and Order dated 30-1-1978 of the Oissa
Hi gh Court in Crimnal Revision No. 397 of 1977.
G Rat h, S. K Bagga, (Ms.) S’ Bagga and Indu Talwar for
the Appell ant.
B. M Patnaik, A G. Oissa, Vinoo Bhagat and R K Mehta
for Respondent No. 1.
The Judgrment of the Court was delivered by A pensive preface
KRISHNA |YER, J.-Every Ilitigation has a ‘touch of hunman
crises and, as here, it is but a legal projection of Ilife's
vi ci ssi tudes.
A conplaint was filed by the  Deputy Superintendent of
Police, Vigilance (D rectorate  of Vigilance), Cut t ack
agai nst the appellant, the former Chief Mnister of Oissa
under section 179 |.P.C., before the Sub-divisional Judicia
Magi strate Sadar, Cuttack, alleging offending facts which we
will presently explain. Thereupon the Magistrate took
cogni zance of the offence and issued summons for appearance
agai nst the accused (Snt. Nandi ni ~Satpathy). Aggrieved by
the action of the Magistrate and urging that the conplaint
did not and could not disclose an offence, the agitated
accuse appell ant noved the Hi gh Court under Art. 226 of the

Constitution as well as under section 401 of the Cr. P
Code, challenging the wvalidity of the Magis terial
pr oceedi ng. The broad subm ssions, unsuccessfully -made

before the Hi gh Court, was that the charge rested upon  a
failure to answer interrogations by the police but this
charge was unsustai nable, because the unbrella of Article
20(3) of the Constitution and the imunity under ~ section
161(2) of the Cr. P. Code were w de enough to shield her in
her refusal. The plea of unconstitutionality and illegality
put forward by this preenptive proceeding was rebuffed by
the High Court and so she appealed to this Court by
certificate granted under Article 132(1), resulting in the
above two appeals, their by taking a calculated risk | which
m ght boomerang on the litigant if she failed because  what
this Court now decides finally binds.

Every appeal to this court transcends the particular lis to
incarnate as an appeal to the future by the invisible many
whose | egal |ot we

617

deci de, by laying down the law for the nation under Article
141; and, so, we are filled with humlity in essaying the
task of unravelling the sense and sensibility, the, breadth
and depth, of the principle against self-incrimnation
enshrined in Art. 20(3) of our Constitution and enbraced
with specificity by Section 161(2) of the Cr. P. Code.
Here we nust renenber, concerned as we, are in expoundi ng an
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aspect of the Constitution bearing on social defense and
i ndi vidual freedom that humanismis the highest |aw which
enlivens the printed legislative text with the life-breath
of civilized values. The judge who forgets this rule of |aw
any day regrets his nescient verdict sone day.

Now, we nove on to the riddle of Art. 20(3), the range of
the ’'right to silence and the insulation of an accused
Person from police interrogation under section 161(2) of the
Cr. P. Code. Counsel on both sides have presented the
rival viewpoints with utnost fairness some scholarship and
we have listened to them not as an abstract intellectua

exerci ses peppered by | exical and precedential erudition but
as deeper dives into the neaning of meanings and the exalted
advent ures in translation of twnkling synbols. Qur
Constitutional guarantees are phrased |ike the great sutras-
pregnant brevities enwonbi ng founding faiths.

The basic facts which have given rise to this case need to
be narrated but the | aw we have to settle rem nds us, not of
a quondam mnister, the appellant, but of the nunerous
i ndigents, “illiterates and agrestics who are tensed and
perpl exed, by police processes in station recesses, being
unversed in the arcane inplications of Art. 20(3) and unable
to stand up to rough handling despite section 161(2). Law
in-action is tested by its restless barks and bites 'in the
streets and its sting in hostile canps, especially when the
consunmers are wunaware of the essential contents of the
protective provisions,-and not by its polished manners and
sweet reasonabl eness in forensic precincts. The pulse of
the agitated accused, hand-cuffed and interrogated, the rude
voice and ready rod of the head constable and the psychic
strain, verging on consternation, sobbing into  involuntary
i ncrimnations, are part of the scenario of police
i nvestigation which nust educate the Court as it unveils the
nuances of Art. 20(3) and its inherited phraseol ogy. A
peopl e whose consci ousness of rights is poor, a land where
| egal services at-the incipient stages are, rare and an
i nvestigative personnel whose randomresort to third degree
technology has ancient roots-these and a host ~of  other
realistic factors nust cone into the Court’s ken when
interpreting and effectuating the constitutional right of
the suspect accused to remain silent. That is why quick
surgery, when constitutional questions affecting the weaker
nunbers are involved, can be successful failure. W are
cogni zant of the inmproved nethods and refined processes  of
the police forces, especially be, Vigilance  wi ngs and
Intelligence squads with special training in expert
i nvestigation and wuse of brains as against  brawn. Thi s
remar kabl e inproverment, in Free India, in police practices
has not unfortunately. been consistent and torture tactics
have not been transported for life fromour land as sone
recent happeni ngs have regrettably reveal ed.

5-315SCl/ 78
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Necessarily, the Court nmust be guided by principled
pragmati sm not cloud-cuckoo-land idealism This sets our
per specti ve.

The facts

Back to the facts. Snt. Nandini Satpathy, a former Chief
Mnister of Oissa and one tine ninister at the nationa

level was directed to appear at the Vigilance, Police
Station, Cuttack, in Septenber |ast year, for being exam ned
in connection wth a case registered against her by the
Deputy Superintendent of Police, Vigilance, Cuttack, under
section 5 (2) read with section” 5 ( 1) (d) & (e) of the
Prevention of Corruption Act and under section 161/165 and
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120-B and 109 [|.P.C On the strength of this first
i nformation, in which the appellant, her son and others were
shown as accused persons, investigation was comenced.
During the course of the investigation it was that she was
i nterrogated with reference to a long string of questions,

given to her in witing. Ski pping the details of the
dates and forgetting the niceties of the provi si ons, the
gravanmen of the accusation was one of acquisition of assets
di sproportionate to the known, licit sources of income and

probabl e resources over the years of the accused, who
occupi ed a public position and exercised public power for a
| ong spell during which, the police version runs, the | ady
by receipt of illegal gratification aggranaised herself--a
pattern of accusation tragically and traumatically so comon
agai nst public persons-who have exercised and exited from
public power, and a phenonmenon so suggestive of Lord Acton’s
famous dictum The charge, it.is so obvious, has a w de-
rangi ng- 'scope - and consi derable tenporal sweep, covering
activities and acqui'sitions, sources and resources private
and publi'c dealings and nexus with finances, personal and of
rel atives. The dimensions of the offences natural ly
broadened the area of investigation, and to do justice to
such investigation, the net of interrogation had to be cast
wide. Inevitably, a police officer who i's not too precise,
too sensitive and too constitutionally conscientious is apt
to tranple under foot the guaranteed right — of testinonia
taci t ness. This is precisely the -grievance of t he
appel l ant, and the defence of the respondent is the absence
of the ’right of silence, to use the fanmliar  phrase of
20t h century vintage.
Qur Approach
Counsel ' s submi ssions have zeroed in on sone basi c
guestions. Speaking broadly, there are two conpeting socia
interests a reconciliation of which gives the clue to a
bal ance between the curtail ed or expanded meaning for the
sententi ous cl ause against " self-incrimnation in our
Constitution. Section 161(2) Cr. P.C is nore concrete.
We nay read both before venturing a bhashyamon their text

"Art. 20(3)-No person accused of any offence

shall be conpelled to be a witness ~against

hi nsel f".

"Section 161(2) C. P.C enjoins :

"such person shall be bound to answer truly

all questions relating to such ease put to him

by such officer, other than

619

guestions the answers to which would have a

tendency to expose himto a crimunal charge or

to a penalty or forfeiture."
The el uci dation and application of these provisions will be
better appreciated in the specific setting of the points
formulated in the course of the argunents. And so we nhow
set down the pivotal issues on which the submnissions  were
focussed, rem nding ourselves that we cannot travel beyond
the Atlantic to |ay down Indian | aw al though counsel invited

us, with a fewcitations, to enbark on that journey. I ndi a
is Indian, not alien. and jurisprudence is neither eterna
nor universal but nmoulded by the national genius, life's
realities, culture and ethos of each country. Even so,

humani st jurists will agree that in this indivisible human
pl anet certain values, though divergently expressed, have
cosmi c status, spreading out with the march of <civilization
in space and time. To understand ourselves, we nust |isten
to voices fromafar, w thout forsaking our identity. The
Gandhi an guideline has a golden lesson for judges when
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rulings and text books outside one's jurisdiction are cited

"I do not want ny house to be walled in on al
sides and ny wi ndows to be stuffed. I want
the cultures of all lands to be bl own about ny
house as freely, as possible. But | refuse to
be bl own off ny feet by any."
(Young India 1-6-1921)".
To build bridges of juridical understanding based on higher
values, is good; to don inported |egal haberdashery, on
nmeretricious appeal, is clunsy.
The 1ssues
The points in controversy may flexibly be fornulated thus
1. Is a person likely to be accused of <crines i.e. a
suspect accused, entitled to the sanctuary of silence as one
"accused of any offence’ ? Is it sufficient that he is a
potenti al -of course, not-distant-candidate for accusation by
the police ?
2. Does ' the bar against self-incrimnation operate not
nerely with reference to a particular accusation in regard
to which the police investigator interrogates, or does it
extend also to other pending or potential accusations
outside the specific investigation which has led to the
guestioning ? That i's to-say, can an accused person, who 1is
being questioned 'by a police officer in ~a certain case,
refuse to answer questions plainly non-crinmnatory so far as
that case is concerned but probably exposes him to the
perils of inculpation in other cases in posse or in esse
el sewhere ?
3. Does the constitutional shield of silence swing into
action only in Court or canit barricade the ' accused
against incrimnating interrogation at the stages of  police
i nvestigation ?
4. VWhat is the anbit of the cryptic expression ’'conpelled
to be a witness against hinmself’ occurring in Article 20(3)
of the Constitution ?
620
Does 'compul sion’ involve physical or |ike pressure or
duress of an unlawful texture or does it cover also the
crypt o- conpul si on or psychic coercion, given a tense
situation or officer in authority interrogating an accused
person, arned with power to insist on an answer ?
5. Does being 'a wtness against onesel f’ i'ncl ude
testinonial tendency to incrimnate or probative probability
of guilt flowing fromthe answer ?
6. VWhat are the paraneters of Section 161(2) of the O
Procedure Cod-. ? Does tendency to expose a. person to a
crimnal charge enbrace answers which have an |incul patory
impact in other crimnal cases actually or about to be
i nvestigated or tried ?
7. Does ’'any person’ in Section 161 Cr. Procedure Code
i ncl ude an accused person or only a witness ?
8. VWhen does an answer self-incrimnate or tend to ' expose
one to a charge ? Wat distinguishing features nmark off
nocent and i nnocent, perm ssi bl e and i mperm ssi-bl e
interrogations and answers ? Is. the setting relevant or
should the answer, in vacuo, bear a guilty badge on its
bosom ?
9. Does nens rea form a necessary conponent of section 179
I.P.C., and, if so, what is its precise nature ? Can a nmere
apprehensi on that any answer has a guilty potential salvage
the accused or bring into play the exclusionary rule ?
10. Were do we demarcate the boundaries of benefit of
doubt in the setting of section 161(2) Cr. P. Code and
Section 179 I.P.C. ?




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 15 of 44

Section 179 |.P.C
This fornulation does focus our attention on the plura
range of jural concerns when a court is confronted with an
i ssue of testinonial compulsion followed by a prosecution
for recusancy. Prelimnarily, let us see the requirenents
of section 179 I.P.C. since the appeals directly turn on
them The rule of |aw beconmes a rope of sand if the lawfu
authority of public servants can be defied or disdai ned by
those bound to obey. The might of the law, in the |Iast
resort, guarantees the right of the citizen, and no one, be
he m nister or higher, has the discretion to di sobey w thout
running a punitive risk. Chapter X of the Indian Penal Code
is designed to penalise disobedience of public servants
exercising lawful authority. Section 179 is one of the pro-
vi sions to enforce conpliance when a public servant legally
demands truthful answers but is met, with blank refusal or
pl ai n nendacity. The section reads :
" 179 ~whoever, being legally bound to state
the truth on any subject to any public servant
refuses to answer any question demanded of him
touching that subject by such public servant
in the exercise of the | egal powers of such
public servant, shall be punished with sinple
imprisonnent for a termwhich my extend to
six /months, or with fine which my extend to
one thousand rupees, or wi'th both."
621
A break-down ‘of the provision yields ‘the follow ng
pieces : (a) the demanding authority mnust be a public
servant; a police officer-is obviously one, (b) The demand
nmust be to state the truth on a subject in the exercise of
| egal powers; and, indubitably, an investigating officer
enjoys 'such powers under the Cr. P. Code, and here, the
requisition was precisely to tell the truth on matters
supposedly pertinent to the offences ~under investigation.
Section 161 of the Cr. P.C. obligates 'any person supposed
to be acquainted with the facts and circunstances’ of the
case to answer truthfully "all questions relating’ to such
case .... other than questions the answers to which’ would
have a tendency to expose himto a crimnal charge’ .~ In the
pr esent case, admttedly, oral answer s to witten
i nterrogatories were sought, although not honest ’speech but
"constitutional’ silence greeted the public servant. And
this refuge by the accused under Art. 20(3) drove the
di senchanted officer to seek the sanction of section 179
I.P.C. If the literal force of the text governs the  conpl ex
of facts. the court nust convict, lest the- long armof the
i nvestigatory |aw should hang |inp when challenged by the

negative attitude of inscrutability, worn by the
"interrogatee'-unless within the text and texture of the
section built-in def ences exist. They do, is t he

appellant’s plea; and this stance is the subject of the
debat e before us.

VWhat are the defences open under Section 179 1.P.C ' read
with section 161 (1) C. P. C. ? Two excul patory channels
are pointed out by Sri Rath, supplenented by a third
paranount right founded on constitutional immnity against
testinmonial self-incrimnation. To itenise themfor ready
reference, the argunents are that (a), 'any person in
section 161(1) excludes an accused person (b) that questions
which formlinks in the chain of the prosecution case-these
include all except irrelevant ones-are prone to expose the
accused to a criminal charge or charges since several other
cases are in the offing or have been charge-sheeted against
the appellant and (c) the expansive operation of the
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beni gnant shield agai nst sel f-accusation inhibits
elicitation of any answers which the accused apprehends may
throw inculpatory glow. This wide vindication, if wvalid,
will be the biggest interpretative bonus the court can award
tocrimnals as it foredoons to failure of crimnal justice
and police truth tracking, says the |earned Advocat e
Gener al . True, courts self-crinmnate thenselves if they

keep the gates ajar for culprits to flee justice under the
guise of interpretative enlargenment of golden rules of
crimnal jurisprudence.

The Constitution and the crimna

The i nherent quandary of the penal law in this area springs
from the inplanted dilemm of exacting solicitude for
possi bl e innocents forced to convict thensel ves out of their
own |lips by police tantrunms and the social obligation of the
linbs of the |aw and agencies of justice to garner truth
fromevery quarter, to discover guilt, wherever hidden, and
to fulfill the final tryst of the justice system with
soci ety. Which is to shield the conmuni ty agai nst
crimnality by relentless pursuit of the culprit, by proof
of guilt-and punishnent of crinme, not facilitation of the
fleeing crimnal fromthe chase of the appointed authorities
of the State

622

charged with the task of investigating, testing, proving and
getting punished those whose anti-social exploits make
citizens' life vulnerable.

The paradox has ‘been put sharply by Lewis ‘Mayers : "To
strike the bal ance between the needs of |aw enforcement on
the one hand and the protection of the citizen from
oppression and injustice at the hands of the |aw enforcenent
machinery on the other is a perennial” problem of state
craft. The pendul um over the years has swng to the ' right.

Even as long ago as the opening of the “twentieth century,

Justice Holnmes declared that 'at the present tine in this
country there 1is nore danger that  crimnals wll escape
justice than that they will be subject to tyranny. As the
century has unfol ded, the danger has increased.

Conspiracies to defeat the law have, in recent decades,

becorme wi dely and powerful |y organi zed and have been able to
use nodern advances in conmunication and nmovenent to make
detection nore difficult. Lawbreaking tends to increase.

During the sane period, an increasing awareness of the
potentialities of abuse of power by law enforcenent
officials has resulted, in both the judicial and the
| egi slative spheres, in a tendency to tighten restrictions
on such officials, and to safeguard even nore jealously the
rights of the accused, the suspect, and the witness. It is
not too much to say that at md-century we confront a rea

dilemma in | aw enforcenent.

In consequence, there is clearly discernible a tendency to
reexam ne the assunptions on which rest our conplex of rules
and doctrines which offer obstacles, perhaps wisely, to the
di scovery and proof of violations of law. In such a re-
exam nation, the cluster of rules commonly grounded under
the term’privilege against self-incrimnation’, which has
for many decades been under attack, peculiarly <calls for
rest udy. In the words of Wgnore, 'Neither the history of
the privilege, nor its firmconstitutional anchorage need
deter wus from discussing at this day its policy. As a
bequest of the 1600’s, it is but a relic of controversies,

and convul si ons whi ch have | ong since ceased...... Nor does
its constitutional sanction, enbodied in a clause of half a
dozen words, relieve, us of the necessity of considering its
policy.......... A sound and intelligent opinion nust be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 17 of 44

forned upon the nerits of the policy."
Justice Douglas made this telling coment:
"As an original matter it mght be debatable
whet her the provision of the Fifth Amendnment
that no person "shall be compelled in any
crimnal case to be a witness against hinself’
serves the ends of justice" (1952).
These prologuic lines serve as background to a bal anced
approach to the crucial question posed before us.
A police | apse
Before discussing the core issues, we wish to note our
regret, 1in this case, at a higher Ilevel police officer
ignorantly insisting on a woman appearing at the police
station in flagrant contravention of the whol esonme proviso
to Section 160(1)
623
of the Cr.P.C. Such deviance nust be visited wth pronpt
puni shment. si nce policenen may not be a |law unto thenselves
expecting others to obey the law.  The wages of indifference
is reprimand, of intransigence disciplinary action. |f the
alibi is that the Sessions Court had directed the accused to
appear at the police station that is no absolution for a
police officer from disobedience of the |aw There is
public policy, not conplinentary to the police persona
behind this legislative proscription which keeps juveniles
and fermal es from police conpany, except at the fornmer’'s safe
resi dence. My be, in later years, comunity confidence and
consci ousness wll regard the police force as entitled to
better trust and soften the stigmatising or. suspicious
provi sions now wit across the Code.
It is necessary, to appreciate the submi ssions, to  renmenber
the admitted fact that this is not  the “only case or
i nvestigation against the appellant and her nmind my nove
around t hese many investigations, born and unborn, as she is
confronted with questions. The rel evance of this factor
will be adverted to later.
Setting the perspective of Art. 20(3) and Sec. 161 (2).
Back to the constitutional quintessence invigorating the ban
on self-incrimnation. The area cove-red by Art.” 20(3) and
Section 161(2) is substantially the sanme. So much so, we
are inclined to the view, term nol ogical expansion apart,
that Section 161(2) of the Cr.P.C. is a parliamentary gloss
on the constitutional clause. The |earned Advocate Genera
argued that Art. 20(3), unlike Section 161(1), did not
operate at the anterior stages before the case cane to court
and the accused’'s incrimnating utterance, previ ously
recorded, was attenpted to be introduced. He relied on some
passages in American decisions but, in our understanding,
those passages do not so circunscribe and, on.  the  other
hand, the |land mark Mranda v. Arizona(l) ruling did extend
the enbargo to police investigation also. Moreover, Art. 20
(3), which is our provision, warrants no such truncation
Such a narrow nmeani ng may emascul ate a necessary protection.
There are only two primary queries involved in this clause
that seals the lips into permssible silence, (i) 1Is the
person called upon to testify ,accused of any offence’, (ii)
Is he being conpelled to be witness against hinself ? A
constitutional provision receives its full semantic range
and so it follows that a w der connotation nust be inparted
to the expressions 'accused of any offense’ and ’'to be
witness against hinself. The |earned Advocate GCeneral
i nfluenced by American decisions rightly agreed that in
express terns Section 161(2) of the Code might
cover not nerely accusations already registered in police
stations but those which are likely to be the basis for
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exposing a person to a crimnal charge. |Indeed, this w der
construction, if applicable to Art. 20(3), approximtes the
constitutional clause to the explicit statement of the

prohibition in section 161(2). This latter provi si on
meani ngfully uses the expression ’'expose hinmself to a
crimnal charge. Qovi ously, these words nmean, not only
cases where the person is already exposed to a crimna
charge but also instances which will immnently expose him
to crimnal charges. In Art.

(1)384 U. S 436 (1966).
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20(3), the expression 'accused of any offence, nust nean
formally accused in praesenti not in futuro-not even
imnently as decisions now stand. The- expression 'to be
wi t ness agai nst himsel f neans nore than the court process.
Any. give of evidence, any furnishing of information, if
likely to have an incrimnating inpact. answers the descrip-
tion of being witness against oneself. Not being limted to
the forensic stage by express words in Art. 20 (3), we have
to construe the expression-to apply to every stage where
furnishing of informati on and collection of materials takes
pl ace. That is to say, even the investigation at the police
level is enbraced by Art. 20(3). This is precisely what
Section 161(2) neans. ~That sub-section relates to ora
exam nation by police officers and grants immunity at that
st age. Briefly, the Constitution and the Code are
cotermnous in the protective area. Wile the Code may be
changed the Constitution is nore enduring. Therefore, we
have to base our conclusion not merely upon Section 1 61 (2)
but on the nore fundanental protection, although equal in
anmbit, contained in Art. 20(3).

In a way this position brings us nearer to the  Mranda
mantl e of exclusion which extends the right against. self-
i ncrimnation, to police exam nation and cust odi a
interrogation and takes in suspects as nuch as  regular
accused persons. Under the Indian Evidence Act, the M randa
excl usi onary rul e that custodial i nterrogations are
i nherently coercive finds expression (section 26), although
the Indian provision confines it to confession which' is a
narrower concept than self-crimnation.

We hal ve earlier spoken of the conflicting clains - requiring
reconciliation. Speaking pragmatically, there exists a
rivalry between societal interest in effecting crinme
det ection and constitutional rights whi ch accused
i ndi vidual s possess. Enphasis may shift, depending on
circunstances, in balancing these interests as has been
happening in Anerica, Since Mranda there has been retreat
from stress on protection of the accused and 'gravitation

t owar ds society’'s interest in convicting | ‘awbr eakers.
Currently, the trend in the American jurisdiction according
to legal journals, is that 'respect for (constitutional)

principles is eroded when they |leap their proper bounds to
interfere with the legitimte interests of ’'society in
enforcenent of its laws........ (78) Couch v. United States,
409 U.S. 322, 336 (1972). Qur constitutional perspective
has, therefore, to be relative and cannot afford to be abso-
lutist, especially when fortune technology crinme escalation
and other social variables affect the application of
principles in produci ng humane justice.

VWhet her we consider the Tal mudic |aw or the Magna Carta, the
Fifth Amendnent, the provisions of other constitutions or
Article 20(3), the driving force- behind the refusal to
permt forced self-crimnation is the systemof torture by
investigators and Courts from nedi eval times to nodern days.
Law is a response to life and the English rule of the
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accused’s privilege of silence nay easily be traced as a
sharp reaction to the court of Star-Chanber when self-
i ncrim na-
625
tion was not regarded wongful. Indeed, then the centra
feature of the crimnal proceedings, as Holdsworth has
not ed, was the exam nation of the accused.
The horror and terror that then prevailed did, as a reaction
give rise to the reverential principle of imunity from
interrogation for the accused. Sir Janes Stephen has
observed
"For at least a century and a half the
(Engl i sh) Courts have act ed upon the
supposition that to question a prisoner is
illegal This opinion arose froma peculiar and
accidental state of things which has |ong
since- passed away and our nodemlaw is in
fact derived from somewhat questionabl e source
though it may no doubt be defended (Sir Janmes
St ephen (1857) .
Two i nmportant considerations nust be placed at the forefront
before sizing up the inportance and inpregnability of the
anti-self-incrimnation guarantee. The first is that we
cannot afford to wite off the fear of police torture
leading to forced self-incrimnation as a thing of the past.
Recent Indian history does not permt it, contenporary
y does not condone it. A recent article
entitled 'Mnds behind Bars’, published in ‘the Decenber,
1977 issue of the Listener, tells an awesone story : "The
technology of torture-all over the world is growing ever
nore sophi sticated-new devi ses can destroy a prisoner’'s wll
in a nmatter of hours-but |eave no visible marks or signs of
brutality. And governnment-inflicted terror has evolved its
own dark sub-culture. Al over the world, torturers seemto
feel a desire to appear respectable to their victins There
is an endlessly inventive list of new methods of inflicting
pain and suffering on fellow hunman bei ngs that quickly cross
continents and ideological barriers through sone” kind of
i nternational secret-police net work.
that we feel that public opinion in several —countries is

much nore aware of our general |ine than before. ~And that
is positive. | think, in the long run, governnents can't
ignore that. We are also encouraged by the fact  that,

today, human rights are di scussed between governnents they
are now on the international political agenda. But, in the
end, what matters is the pain and suffering the individua
endures in police station or cell."

Many police officers, Indian and foreign, may (be perfect
gentl ermen, many police stations, here and el sewhere, may be

whol esore. Even so the law is nade for the generality and
Gresham s Law does not spare the Police force.
On the other hand, we rmust never forget that «crines, in

India and internationally, are growing and crimnals are
outwitting the detectives. What holds good in the cities  of
the United States is infecting other 'countries, including
our own. An Anerican author in a recent book(1l) has stated
: "What do you think the city of tonorrow will

(1) Roger Lamphear, J.D.’s book entitled 'To Solve the Age-
A d problemof Crinme.
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be ? In 1969 the National Comm ssion on the Causes and
Prevention of Violence nade alarm ng predictions. You wll
Eve in a city where everyone has guns Houses wll be
protected by grils and spy equipment. Arnmed citizen patrols
will be necessary. The political extremes will be snal

wor | d

hi st or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 20 of 44

armes. Busses will have to carry arnmed guards. There will
be hatred and war between the races, and between the rich
and the poor. (63, Pg. 44) In other words, your city win be
a place of terror.

"From 1969 to 1974 the nunber of crimes for each hundred
thousand people is up 38% (48, pg. 12) Violent crimes rose
47% (48, pg. 23) Robbery increased 48% (48, pg. 25)
Burglary went up a whopping 53% (48, pg. 29) Theft rose
35% (48, pg. 32) The chances are beconing better and better
that you or someone dear to you will be a victim The
chances are also better that a close relative wll be
involved in crine as crimnal

" In only 12% of the serious crinmes is there a suspect

arrest ed. Half of those are convicted. (Serious crine
i ncludes homcide, burglary, aggravated assault, |arceny
over $ 50, forcible rape, robbery, and auto theft.) (63 pg.
XVIH) .

"The situation is so discouraging that only half the people
bot her 'to report serious crine.  ( 63, pg. XVIII) Even then

in 1974, 82% of the known burgl ari es went unsol ved. (48, pg.
42) That means only 18% of “the hal f known to the police were
sol ved.

...... Presi dent Johnson”s nessage to Congress March 8,
1965 is as true today as-it was then

"Crinme has become a malignant eneny in
Anerica’'s mdst...... W' nust arrest and
reverse the trend towards 1 aw essness .... W
cannot \ tolerate an endless, 'self-defeating
cycle of i mpri'sonnent, rel ease, and
rei mpri sonnent whi ch fails to alter

undesi rable attitudes and behavi our. = W nust

find ways to help the first offender avoid a

continuing career to crine."’
The first obligation of the crimnal justice system is to
secure justice by seeking and substantiating truth through
proof. O course, the nmeans nmust be as good as the ends and
the dignity of the individual and the freedom of the  human
person cannot be sacrificed by resort to inproper neans,
however worthy the ends. Therefore, ’'Third degree has to be
outl awed and indeed has been. W have to draw up clear
i nes between the whirl pool and the rock where the safety of
society and the worth of the human person nmay co-exist  in

peace.
We now nove down to the role of the Latin Maxim’'neno tene-
tur sciepsumtenetur’ which, literally translated neans, a

man cannot represent hinself as guilty. This rule prevailed
in the Rabbinic courts and found a place in the Talnud (no
one can incrimnate, hinself). Later came the Star Chanber

history and Anglo-Anmerican revulsion. I mperial Britain
transplanted part of it into India in the
627

Cr. P.C. Qur Constitution was inspired by the high-ni nded
i nhibition against self-incrimnation from Anglo-Anmerican
sour ces. Thus we have a broad review of the origins and
bearings of the fundanmental right to silence and the
procedural enbargo on testinonial conpulsion. The Anerican
cases need not detain us, although Mranda V. Arizona
(supra) being the Lodestar on the subject, may be referred
to for grasping the basics of the Fifth Amendnent bearing on
oral incrimnation by accused persons.

We have said sufficient to drive home the anxious point that
this cherished principle which proscribes conpul sory self-
accusati on, should not be dangerously over-broad nor
illusorily whittled down. And it nust openly work in
practice and not be a talismatic synbol. The Mranda ruling
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clothed the Fifth Anendnent with flesh and bl ood and so mnust
we, if Art. 20(3) is not to prove a promse of unreality.
Aware that the questions raised go to the root of crininal
jurisprudence we seek light fromMranda for interpretation
not innovation, for principles in their settings, not
borrowi ngs for our conditions. The spiritual thrust of the
two provisions is the sane and it is best expressed in the
words of Brown v. Wal ker. (1)
"Qver 70 years ago, our predecessors on this Court
el oquently stated
The maxi m nenp tenetur scei psum accusare had its originin a
protest against the inquisitorial and manifestly unjust
net hods of interrogating accused persons, which (have) |ong
obtained in the continental system and, until the expul sion
of the Stuarts fromthe British throne in 1688, and the
erection of additional barriers for the protection of the
peopl e against the exercise of-arbitrary power, (were) not
uncomon even in Engl and. VWile the adm ssi ons or
confessions of the prisoner when voluntarily and freely
nmade, have al ways ranked high in the scale of incrimnating
evidence, if —an accused person be asked to explain his
apparent connection with a crinme under investigation, the
case with which the questions (384 US 443) put to him may
assune an inquisitorial character, the tenptation to press
the witness unduly, “to browbeat himif he be timd or
reluctant, to push himinto a corner, and to entrap himinto
fatal contradictions, which is so painful evident in many of
the wearlier state'trials, notably inthose of Sir Nicholas
Throcknorton, and ‘Udal, the Puritan Mnister, nade the
system so odious as to give rise to a demand for its tota
abolition. The change in the English crimnal procedure in
that particular seens to be founded upon no statute and no
judicial opinion, but upon a general and silent acquiescence
of the courts in a popular demand. ~ But, however adopted, it
has become firmy enbedded in English, as well as in
Anmerican jurisprudence. So deeply did the iniquities of the
ancient system inpress thenselves upon the mnds ' of the
Anerican colonists that the States, with one accord, nade a
denial of the right to question an accused person a part of
their fundanental law, so that a maxi m which-in England was
a nere rule of evidence, becane clothed in this country with
the inpregnability of a constitutional enactrent."”
(1) 40 L.Ed. 819.
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Chief Justice Warren nentioned the setting of the case and
of the times such as official overbearing, 'third -degree’
sustained and protracted questioning inconmuni cado, roons
cut off fromthe outside world, methods which flourished but
were becom ng exceptions. 'But’,, noted the Chief Justice,
"they are sufficiently w despread to be the object of
concern’. The M randa court quoted fromthe conclusion of
the W ckersham Comm ssi on Report made nearly half a 'century
ago, and continued words which ring a bell in Indian bosons
and so we think it relevant to our consideration and read
it;

"To the contention that the third degree is

necessary to get the facts, the reporters

aptly reply in the language of the present

Lord Chancel l or of England (Lord Sankey) : It
is not adm ssible to do a great right by doing
a little wong ........ It is not sufficient

to do justice by obtaining a proper result by
irregular or inproper neans.’ Not only does
the use of the third degree involve a flagrant
violation of Law by the officers of the |Iaw,
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but it involves also the dangers of false
confessions, and it tends to nake police and
prosecutors |ess zealous in the search for
obj ective evi dence. As t he New  York
prosecutor quoted in the report said, "It is a
short cut and nakes the police lazy and
unenterprising.’ O, as another officia
quoted remarked : 'If you use your fists, you
are not so likely to use your wits. (384 US
448)' W agree with the conclusion expressed
in the report, that 'The third degree
brutalizes the police, hardens the prisoner
against society, and lowers the esteem in
whi ch the administration of justice is held by
the public.” "

[V National Conmi ssion on Law Observance and Enforcenent,

Report on Law essness in Law Enforcenent 5(1931).]

(7 ' Agai n we ‘stress that the noder n
practice of in custody interrogation is
psychol ogi cal | y rat her t han physical |y
oriented, As we have stated before, "Since

Chanbers v. Florida, 309 US 227 (84 L.Ed.
716), this Court has recogni zed that coercion
can be nental as well as physical and that the
bl ood of ‘the accused is not the only hallmark
of an unconstitutional inquisition." Blackburn
v. Al abama, 4 L.Ed. 2d 242. I nterrogation
still takes place in privacy. Privacy results
in secrecy and this in turn results in a gap
in our know edge as to what infact goes on in
the interrogation roons. A valuable source of
i nfornmati on about present police practises,
however, may be found in - various police
manual s and texts which _document procedures
enpl oyed with success in the past, and which
recommend various other effective tactics.
These texts (384 (US 449) are wused by Ilaw
enf orcenent agenci es thensel ves as guides. it
should be noted that these texts professedly
present the nost enlightened and effective
means presently used to obtain -statenents
t hr ough cust odi al i nterrogation. By
considering these texts and other data, it is
possi ble to describe procedures observed and
noted around the country."
629
The officers are told by the manuals that the
"principal psychol ogical factor « contributing
to successful interrogation is privacy being
alone with the person wunder interrogation.’
(Inbau & Reid,-Crimnal Interrogation and
Conf essions (1962, at 1.) The efficacy of this
tactic has. been explained as follows :

"If at all practicable, the interrogation should take place

in the investigator’s office or at least in a room of his

own choi ce. The subject should be deprived of every
psychol ogi cal advant age. In his own hone he nay be
confident, indignant, or recalcitrant. He is mnore Kkeenly

aware of his rights and nore (384 US 450) reluctant to tel

of his indiscretions or crimnal behaviour within the walls
of his honme.. Moreover his famly and other friends are
nearby, their presence |lending noral support. In his own
office, the investigator possesses all the advantages The
at nosphere suggests the invincibility of the forces of the
law.’” [O Hara, Fundanentals of Criminal |Investigation (1956)
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at 99].

To highlight the isolation and unfam liar surroundings, the
manual s instruct the police to display an air of confidence
in the suspects gquilt and from outward appearance to
maintain only an interest in confirmng certain details.
The guilt of the subject is to be posited as a fact. The
interrogator should direct his conments toward the reasons
, Why the subject conmitted the act rather than court failure
by asking the subject whether he did it. Like other nen,
perhaps the subject has had a bad family life, had an
unhappy chil dhood, had too rmuch to drink, had an wunrequited
desire for wonmen. The officers are instructed to minimse
the noral seriousness of the offense, (lnbau & Reid, supra
at 34-43, 87) to cast blane on the victimor on society.
These tactics are designed to put the subject in a
psychol ogi cal state where his story is but an el aboration of
what the police purport to know already that he is qguilty.
Expl anations to the contrary are di sm ssed and di scouraged.
The texts thus stress that the nmjor qualities an
i nterrogator shoul d possess are patience and perseverance.
One witer (384 US 451) describes the efficacy of these
characteristics in this mnner

"In the preceding paragraphs enphasis has been placed on
ki ndness and stratagens.” The investigator wll, however,
encounter rmany situations where the sheer weight of his
personality wll be the deciding factor. Where enotiona
appeal s and tricks are enployed to noavail, ‘he nust rely on
an oppressive atnosphere of dogged persistence. He rmust
interrogate steadly and w thout relent, |eaving the subject
no prospect of surcease. He nust dom nate his subject and
overwhel mhimwith his inexorable will to obtain the truth.
He should interrogate for a spell of several hours ' pausing
only for the subject’s necessities i n acknow edgrment of the
need to avoid a charge of duress that can be technically

subst anti at ed. In a serious case, the interrogation my
continue for days, with the required intervals for food and
sl eep, but with no respite from the at nosphere of
dom nation. It is possible in

630

this way to i nduce the subject to talk without resorting to
duress or coercion. The nethod shoul d be used only when the
guilt of the subject appears highly probable. (O Hara, Supra
at 112)

The nmanuals suggest that the, suspect be offered |ega

excuses for his actions in order to obtain an initia

admission of guilt. Were there is a suspected revenge-
killing, for exanple, the interrogator nmay say :

"Joe, you probably did not go out |ooking for this fellow
with the purpose of shooting him M guess is, however,
that you expected sonmething fromhimand that's why you
carried a gun-for your own protection. You know -him for
what he was, no good. Then when you nmet him he probably

started using foul, abusive, |anguage and he gave sone
indication that (384 US 452) he was about to pull a gun- on
you, and that’s when you had to act to save your own life.

That's about it, isn't it, Joe ?° (lnbau & Reid, supra, at

40) .
Having then obtai ned the admi ssi on of
shooting, the interrogator is advised to refer
to circunmstantial evidence which negates the
sel f-defense explanation. This should enable
him to secure the entire story. One text
notes that "Even if he fails to do so, the
i nconsi stency between the subject’s origina
deni al of the shooting and his pr esent
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adm ssion of at |least doing the shooting wll
serve to, deprive himof a self-defense ’'out’
at the time of trial." (lbid).
When the techniques described above prove
unavail i ng, the texts reconmend they be
alternated with a show of sone hostility. One
pl oy often used has been terned the "friendly-
unfriendly" or the "nmutt and Jeff" act.
A thorough and intimate sketch is made of the versatility of
the arts of torture developed officially in Anerican country
calcul ated to break, by physical or psychol ogical crafts,
the noral e of the suspect and make hi m cough up confessiona
answers. Police sops ‘and syrups of nmany types are
prescribed to wheedl e unwitting words of guilt fromtough or
gentle  subjects. The end pr oduct is i nvol untary
incrimnation, subtly secured, not crudely traditional. Qur
police processes are |less 'scholarly’ and sophisticated, but
?

Anot her noral- fromthe Mranda reasoning is the burning
rel evance of erecting protective fenders and to nake their
observance a police obligation so that the angelic article
[20(3)] may face upto satanic situations. Says Chi ef
Justice Warren
"In these cases, we mght not find the
def endant’s’ statenments to have been
involuntary in traditional terms. Qur concern
for | adequate safeguards to protect precious
Fifth 'Arendrment right is, of  course, not
lessened in the slightest. |In each of the
cases, the defendant was thrust into an un-
fam liar —atnosphere and run through  nenaci ng
police i nterrogation pr ocedures. The
potentiality for conpulsion is forcefully
apparent, for exanple, in Mranda, where the
631
i ndi gent Mexican defendant wag a seriously
di sturbed individual with pronounced sexua
fantasies, and in Stewart, 1in which t he
def endant was an indigent Los Angeles’  Negro
who had dropped out of school in the sixth
grade. To be sure, the records do not evince
overt physi cal coercion or pat ent
psychol ogi cal ploys. The fact remains that in
none of these cases did the officers undertake
to afford appropri ate saf eguards at the outset
of the interrogation to insure that t he
statements were truly the product of free
choice. (8,9). It is obvious that such an
interrogation environment is created for no
pur pose other than to subjugate the individua
to the will of his examiner. This atnosphere
carried its own badge of intimdation.  To be
sure, this is not physical intimdation, but
it is equally destructive of human dignity.
[Professor Sutherland recent article, Crine
and Confession, 79 Hary 1 Rev 21, 37 (1965)].
The current practice of i ncomuni cado
interrogation is at odds with one of our
Nation’s (384 US 458) nost cheri shed
principles-that the individual may not be
conpelled to incrimnate hinself. Unl ess
adequate protective devices are enployed to
di spel the conpulsion inherent in custodia
surroundi ngs, no statenment obtained from the
def endant can truly be the product of his free
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choi ce. "
We feel that by successful interpretation judge-centred |aw
must catal yze conmunity-centred legality.
There is one touch of nature which nakes the judicial world
kin the I ove of justice-in-action and concern for human
val ues. So, regardless of historical origins and politica
borrowi ngs, the franmers of our Constitution have cognised
certain pessimstic poignancies and nellow |ife neani ngs and
obligated judges to muintain a ’'fair state individua
bal ance’ and to broaden the fundamental right to fulfil its
purpose, lest frequent martyrdonms reduce the article to a
nock formula. Even silent approaches, furtive noves, slight
deviations and subtle ingenuities may erode the article's
validity unl ess t he law outl aws illegitimte and
unconstitutional procedures  before they find their first
firmfooting. The silent cause of the final fan of the tal
tower is the first stone obliquely and obliviously renoved
from the base. And Art. 20(3) is a human article, a
guarantee of dignity and integrity and of inviolability of
the person and refusal to convert an adversary system into
an inquisitorial scheme inthe antagoni stic antechanber of a
police station. And in-the long run, that investigation is
best which uses stratagens | east, that policeman deserves
respect who gives hi's fists rest and his wits restlessness.
The police are part of us and nust rise in peoples’ esteem
through firm and friendly, not foul and sneaky strategy.
The police reflect the State, the State society. The Indian
| egal situation has led to judicial concern over the, State

v. individual balance. After ~ tracing the English and
Ameri can devel opnents in the lawagai nst self-incrimnation
Jagannadhadas, J., in M- P. Sharma’s(1) case observed

(1) [1954] s.C.R 1077, at 1085, 1086.
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"Since the time when the principle of
protection against self-incrimnation becane
established in English law and in ot her
systens of |aw which have followed it, 'there
has been consi derabl e debate as to the utility
thereof and serious doubts were held in sone
quarters that this principle has a tendency to
defeat justice. |In support of the  principle
it is claimed that the protection of accused
against self-incrimnation pronotes active
i nvestigation fromexternal sources to find
out the truth and proof ~of alleged or
suspect ed crime instead of —extortion of
conf essions on unverified suspicion.... On the
ot her hand, the opinion has been strongly held
in sonme quarters that this rule has an
undesirable effect an social interests and
that in the detection of crine, the State is
confronted with overwhelming difficulties as a
result of this privilege. It is said this has
become a hiding place of crime and has
outlived its usefulness and that the- rights
of accused persons are anply protected w thout
this privilege and that no innocent person is
in need of it. ot

"I'n view of the above background, there is no
i nherent reason to construe the anmbit of this
fundanental right as conprising a very wide
range. Nor would it be legitimte to confine
it to the barely literal meaning of the words
used, since it is a recognised doctrine that
when appropriate a constitutional provision
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has to be Iliberally construed, so as to
advance the intendnment thereof and to prevent
its circunvention......

| ssues Answered.’ Any person’ in Sec. 161
Cr.P.C
We will now answer the questions suggested at the beginning

and advert to the decisions of our Court which set the tone
and tenper of the "silence’ clause and bind us willy nilly.
We have earlier explained why we regard Section 161 (2) as a
sort of parlianentary comentary on Article 20(3). So, the
first point to decide is whether the police have power under
Sections 160 and 161 of the C&r. P.C. to question a person
who, then was or, in the future nay incarnate as, an accused
person. The Privy Council and this Court have held that the
scope of section 161 does include actual accused and
suspects and we deferentially agree without repeating the
det ail ed reasons urged before us by counsel
The Privy Council, in Pakala Narayana Swam v. Enmperor(1)
reasoned at p. 51 :
" 1f one had to guess at the intention of the
Legi slature “it,, fram ng a Section in the
wor ds used, one woul d suppose that they had in
mnd to encourage the free disclosure of
information or to protect the person making
the statenment from a supposed unreliability of
police testinobny as to alleged statenents or
both. 'In any case the reasons would apply as
(1) AIl.R 1939 P.C 47.
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m ght be thought a fortiori to an alleged
statenent nmde by a person ultimtely accused.
But in truth when the neaning” or words is
plain it is not the duty of the Courts to busy
thensel ves wi th supposed intentions.
| have been |l ong and deeply inpressed with the
wi sdom of the rule, none believe wuniversally
adopted, at least (in the Courts of law in
Westminster Hall, that in construing'wills and
i ndeed statutes, and all witten instrunents,
the grammatical and ordinary -sense of the
words is to be adhered to, unless that would
| ead to sone absurdity, or sone repugnance or
i nconsi st ency with the rest of t he
instrunments, in which case the granmtical and
ordinary sense of the words nmay be nodified,
so as to avoid that absurdity and incon-
sistency, but no farther : Lord Wensleydale in
(1875) 6 HLC 613 at p. 106.
My Lords, to quote fromthe | anguage of Ti nda
C.J. when delivering the opinion of the Judges
in (1844) 11 CL & F 85 at page 143, "The only
rule for the construction of Act's of
Parliament is that they should be construed
according to the intent of the Parlianent
which passed the Act. |If the words of the
statute are in thensel ves preci se and
unanbi guous, then no nore can be necessary
than to expound those words in their natura
and ordinary sense. The words themnsel ves
alone do in such case best declare the
intention of the lawgiver. But if any doubt
ari ses from the terms enployed by t he
Legi slature, it has always been held a safe
nmeans of collecting the intention, to call in
aid the ground and cause of making t he
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statute, and to have recourse to the preanble
which according to Dyer C.J. (1562) 1 Plowd
353 at p. 369 is a key to open the minds of
the makers of the Act, and the mischiefs which
they are intended to redress. : Lord Halsbury
LCin (1891) AC 531 at p. 542.°
They reached the conclusion that 'any person’ ins. 161 Cr
P.C.; would include persons then or ultimtely accused. The
vi ew was approved in Mahabir Mandal v. State of Bihar.(1) W
hold that ’'any person supposed to be acquainted with the
facts and circunmstances of the case’ includes an accused
person who fills that role because the police suppose himto
have commtted the crine and nust, therefore, be fanmliar
with the facts. The supposition nay |later prove a fiction
but that does not repel the section. Nor does the margina
note 'exam nation of w tnesses by police’ clinch the matter.
A marginal note -clears anmbiguity but does not contro
meani ng. Mor eover, ~ the suppositions accused figures
functionally as a wtness. "To be a wtness’, from a
functional ~angle, is to inpart know edge in respect of a
rel evant —fact, and that is precisely the purpose of
guestioning the accused under section 161, Cr. P.C. The
di chot ony between ’'witnesses’ and 'accused’ used as terns of
art, does not hold good here. The
(1) [1972] 3 S.C R 639 at p. 657.
6- 315 SCl/78.
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amendnment, by Act XV of 1941, —of  sec. 162(2) of the
Cr.P.Code is a legislative acceptance of the Pakal a Narayana
Swany reasoni ng and guards agai nst a possibl'e repercussion
of the ruling. The appel lant squarely fell ~wthin the
i nterrogational ring. To hold otherwise is to fold up
i nvestigative exerci se, since questioning suspects is
desirable for detection of crine and even protection of the
accused. Extrene positions  may boomerang in law as in
politics. Moreover, as the Mranda decision states (p. 725,
726)
"I't is an act of responsible citizenship for
i ndi viduals to give whatever information they
may have to aid in | aw enforcenent.
Confessions remain a proper elenent in |aw
enforcenent. Any statement given freely and
voluntarily w thout any conpelling influences
is. of course, adnissible in evidence. The
fundanental inport of the privilege while
an individual is in custody is not whether he
is allowed to talk to the police without the
benefit of warnings and counsel but whether he
can be interrogated. There is no requirenent
that police stop a person who enters a police
station and states that he wi shes to- confess
to a crime, or a person who calls the police
to offer a confession or any other statenent
he desires to make. Vol unteered statenents of
any kind are not barred by the Fifth Anendnent
and their admssibility is not affected by our
hol di ng today. (enphasis added)
A recurrent argunent, made in these cases is that society's
need for interrogation outweighs the privilege. Thi s
argunent is not wunfamliar to this Court. See. e.g.
Chanbers v. Florida, 309 US 227, 240-241, 84 Led 716, 724,
60 S C 472 (1940). The whole thrust of our foregoing
di scussi on denponstrates that the Constitution has prescribed
the rights of the individual when confronted with the power
of Governnment when it provided in the Fifth Anendnment that
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an individual cannot be conpelled to be ;A witness against

hi nsel f. That right cannot be abridged. As M. Justice

Brandei s once observed
"Decency, security and liberty alike demand
that government officials shall be subjected
to the same rules of conduct that are conmands
to the citizens. |In a governnent of |aws
exi stence of the government will be inperiled
if it fails to observe the |aw scrupul ously.
Qur Governnent is the potent, the ommipresent

teacher. For good or for ill, it teaches the
whol e people by its exanple. Crinme is
contagious.  If the Government becones a |aw
breaker, it breeds contenpt for |aw, it

invites every man to become a law unto
hinsel f, it invites anarchy. To declare that
in the admnistration of the crimnal |aw the

end justified the nmeans woul d bring terrible

retribution. Against that pernicious doctrine
thi-s
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Court should resolutely set its face."
O nstead v. United

States, 277 US 438, 485, 72 L ed 944, 959, 48
S C 564, 66 ALR 376 /(1928) (dissenting

opi nion)."
In this connection, one of our country's distinguished
jurists has pointed out : "The quality of a nation's
civilization can be |argely nmeasured by the methods it wuses
in the enforcement of the crimnal law. "(enphasis added)

Art. 20(3) 'Accused of an offence
It isidle to-day to ply the query whether a person fornmally
brought into the police diary as an accused person is
eligible for the prophylactic benefits of Art. 20(3). He
is, and the Ilearned Advocate General fairly st at ed,
renmenbering the American cases and the rule of libera
construction, that suspects, not 'yet formally charged but
enbryonically are accused on record, also may swminto the
harbour of Art. 20 (3 ). W note this position but do not
have to pronounce upon it because certain observations in
Qghad’ s case [1962 (3) SCR 10] conclude the issue. And .in
Bansilal’s case [1961 (1) SCR 417] at p. 438, this Court
observed
"Simlarly, for invoking the constitutiona
rights agai nst testi noni al conpusi on
guaranteed under Art. 20(3) it rmust  appear
that a formal accusation has been nade agai nst
the party pleading the guarantee and that it
relates to the comm ssion of an offence  which

in t he nor nal course nay result in
prosecuti on. Here again the nature- of the
accusation and its probable sequel or

consequence are regarded as important.

Thus we go back to the question which we have
al ready posed, was the appellant accused  of
any offence at the time when the inpugned
notices were served on him? In answering this
gquestion in the light of the tests to which we
have just referred it will be necessary to
determ ne the scope and nature of the enquiry
which the inspector undertakes under s. 240;
for, unless it is shown that an accusation of
a crime can be made in such an enquiry, the
appellant’s plea wunder Art. 20(3) cannot
succeed. Section 240 shows that the enquiry
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whi ch the inspector undertakes is in substance
an enquiry into the affairs of the conpany
concer ned.

If, after receiving the report, the Centra

CGovernment is satisfied that any person is
guilty of an offence for which be is
crimnally liable, it my, after taking |I|ega

advice, institute crimnal proceedi ngs agai nst
the of fendi ng person under s. 242(1); but the
fact that a prosecution may ultimtely be
| aunched agai nst the all eged of fender will not
retrospectively change the conpl exion or
character of the proceedings held by the
i nspector when he nakes the investigation

Have irregul arities been conmmitted in managi ng
the affairs of the
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conpany;  if vyes, what is the nature of the
irregularities ? Do they amount to the
conmi ssion of an offence punishabl e under the
crimnal law? |f they do who is Iliable for
the said offence ? These and such other
questions fall wthin the purview of the
i nspector’ s investigation.  The schene of the
rel evant -~ sections is that the investigation
begins / broadly ,with a viewto exanine the
managenment of the affairs of the conpany to
find out whether any - irregularities have been
conmitted or not. 1n such a case there is no
accusation, either formal or ot herw se,
agai nst any specified individual; there may be
a general allegation that the affairs are
irregularly, inproperly or illegally managed;
but who woul d be responsible for the affairs
which are reported to be irregularly mnaged
is a matter which would be determ ned at the
end of the enquiry. At the comencenent of
t he enquiry and i ndeed t hr oughout its
proceedings there is no accused -person, no
accuser and no accusation agai nst anyone that
he has commtted an offence. |n our opiniona
general enquiry and investigation into - the
affairs of the conpany thus cont enpl at ed
cannot be regarded as in investigation which
starts with an accusation contenplated in Art.
20(3) of the Constitution. In this connection
it is necessary to renenber that the relevant
sections of the Act appear in Part VI which
general |l y deal s with managenent and
admi ni stration of the conpanies."

In Raja Narayanlal Bansilal v. Maneck Phiroz
Mstry and Anr. (supra), the admissibility of
a statenent nade before an I nspector appointed
by the Government of India under the Indian
Conpani es Act, 1923, to investigate t he
affairs of a Conpany and to report thereon was

canvassed. It was observed at p. 43 6 :
PP one of the essential conditions
for invoking the constitutional guar ant ee

enshrined in Art. 20(3) is that a forma
accusation relating to the, comm ssion of an
of fence, which would normally lead to his
prosecution, nust have been | evelled against
the party who is being conpelled to give
evi dence against him"
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Sinha, C. J., speaking for the npjority of the Court in

Kathi Kalu Oghad’s case, (1) stated thus :
"To bring the statenment in question within the
prohi bition of Art. 20(3), the person accused
must have stood in the character of an accused
person at the time he nade the statement. it
is not enough that he ’'should becone an
accused, any tine after the statenent has been
made. "

Further observations in Bansilars case nake it out that in

an enquiry undertaken by a Inspector to investigate into the

affairs of a conpany, the statenment of a person not yet an

accused, is not hit by Art. 20(3).

(1) [21962] 3 S.C R 10 at 37.
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Such a general enquiry has no specific accusation before it

and, therefore, no specific accused whose guilt is to be

i nvestigated. Therefore,, Art. 20(3) stands excl uded.

In R | C/ Mhta v. State of Wst Bengal (1) also the Court

observed

........ Normal 'y a-person stands in the
char acter of an accused when a Fi rst
I nformation Report is |odged against him in
respect of  an offence before an Oficer
conpet ent to investigate it, or when a
conplaint is made relating to the conmi ssion
of an offence before a Magistrate conpetent to
try or send to another WMagistrate for trial of
the offence. Were a Custom Oficer arrests a
person and i nforms-that person-of the grounds
of his arrest, (which he is boundto do under
Art. 22(1) of the Constitution) for t he
pur pose of holding an enquiry into t he
infringenent of the provisions of the Sea
Custonms Act which he has reason to believe has
taken place, there isno formal accusation of
an offence: In the case of an offence by
infringement of the Sea Custons Act and
puni shable at the trial before a  Mgistrate
there is an accusation when aconplaint is
| odged by an officer conpetent in that behalf
before the Magistrate."”

Reliance was placed on Ghagwandas Goenka v. Union of

India(2) where this Court has said
"The information collected under s.” 19 is for
the purpose of seeing whether —a prosecution
shoul d be launched or not. At that stage when
information is being collected there is no
accusation against the person from  / whom
information is being collected. It nay be
that after the informati on has been “collected
the Central Covernment or the Reserve Bank may
cone to the conclusion that there is no  case
for prosecution and the person concerned may
never be accused. It cannot therefore  be
predicted t hat t he per son from whom
information is being collected under s. 19 is
necessarily in the position of an accused.
The question whether he should be nade an
accused is generally decided after information
is collected and it is when a show cause
notice is issued, as was done in this case on
July 4, 1955, that it can be said that a
formal accusation has been made against the
person concer ned. We are therefore of the
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opi nion that the appellant is not entitled to
the protection of Art. 20(3) with respect to
the informati on that m ght have been coll ected
fromhi munder, s. 19 before July 4, 1955."
It is plausible to argue that, where realismprevails over
formalism and probability over possibility, the enquiries
under crimnal statutes with quasi-crimnal investigations
are of an accusatory nature and are,
(1) [1969] 2 S.C R 461
(2) Cl. Appeals Nos. 131 & 132/61 dt. 20-9-63 (Unreported
j udgenent) .
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sure to end in prosecution, if the offence is grave and the
evi dence gathered good. And to deny the protection of a
constitutional shield designhed to defend a suspect because
the enquiry is prelimnary and may possibly not reach the
court is to erodethe substance while paying hollow homage
to the holy verbalismof the article. W are not directly
concerned with this facet of Art. 20(3); nor are we free to
go against the settled view of this Court. There it is.
At what stage of the justice process does Art. 20(3) operate
?
Anot her fatuous opposition to the application of t he
constitutional inhibition my be noted and negati ved. Does
the ban in Art./ 20(3) operate only when the evidence
previously procured from the accused is sought to be
introduced into the case at the trial by the court? Thi s
submi ssion, if approved, may sap thejuice and retain the
rind of Art. 20(3) doing interpretative violence to the
humani st justice of the proscription
The text of the clause contains no such clue, its intendnment
is stultified by such a judicial ‘*anendnment’  and an
expensive construction has the nerit of ~natural meaning,
self-fulfilment of the ’'silence zone' and the advancenent of
human rights. W over-rule the plea for narrow ng down the

play of the sub-article to the forensic phase of trial. It
works where the mischief is, in the wonb, i.e. the police
process. In the |anguage of M randa.

"Today, then, there can be no doubt that the
Fifth Arendment privilege is avail abl e outside
of crimnal court proceedings and -serves to
protect persons in all settings in which their
freedom of action is curtailed in any
significant way from being conpelled to
incrimnate thensel ves."

The constitutional shield mnust be as ‘broad as t he

cont enpl at ed danger. The Court in MP. Sharma's (supra) case

took this extended view
"I ndeed, every positive volitional act ~ which
furni shes evi dence. is t esti noney, and
testinonial conpul sion connotes coercion which
procures the positive volitional evidentiary
acts of the person, as opposed to the negative
attitude of silence or subm ssion on his part.
Nor is there any reason to think that the
protection in respect of the evidence so
procured is confined to what transpires at the

trial in the court room The phrase used in
article 20(3) is "to be a witness" and not to
"appear as a witness": It follows that the

protection afford to an accused in so far as
it isrelated to the phrase "to be a w tness"
is not nmerely in respect of testinonia
conmpulsion in the court room but may well
ext end to conpelled testinony previously
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obtained fromhim It is available therefore
to a person against whoma formal accusation
relating to the comm ssion of an offence has
been levelled which in the nornmal course may

result in prosecuti on. Vet her it is
avail abl e to other persons in other situations
does not call for decision in this case.
(enphasi s, added)
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Considered in this light, the guarantee under
article 20(3) would be available in t he
present cases to these petitioners against
whom a First Information Report has been
recorded as accused therein. It would extend
to any compul sory Process for production of
evi dentary documents which are reasonabl y
i kely to support-a prosecution agai nst them"
[ P- 1088]
We have to apply this rule of construction, an off-shoot of
the Heydon's case doctrinre, while demarcating the suspect
and the sensitive area of self-crimnation and the protected
sphere of defensive. silence. |If the police can interrogate
to the point of self-accusation, the subsequent exclusion of
that evidence at the trial hardly hel ps because the harm has
been already done. The police will prove through other
evi dence what they have procured through forced confession
So, it is that the foresight of the framers  has preenpted
self-incrimnation at the incipient stages by not expressly
restricting it to the trial stage in court. True, conpelled
testi nony previously obtained is excluded. But the
preventive blow falls also on pre-court testinonia
conpul sion. The condition, as the decisions now go, is that

the person conpelled rmust be an accused. Both precedent
procurenent and subsequent exhibition of self-crimnating
testi nony are obviated by i'ntel Iigent constitutiona

antici pation.
(i) What is an incrimnatory statenent ?
(ii) What is conpelled testinony ?

Two vital, vyet knotty, problens demand solution at this
stage. What is 'being wtness agai nst oneself"? O in the
annot ational |anguage of sec. 161 (2), when are answers

tainted with the tendency to expose an —accused, to a
crimnal charge ? Wen can testinony be castigated as
"compelled” ? The answer to the first has been generally
outlined by wus wearlier. Not all relevant answers are
crimnatory; not- all crimnatory answers are confessions.
Tendency to expose to a crimnal charge is w der than actua

exposure to such charge. The spirit of the American rulings
and the substance of this Court’s observations justify /'this
"wheel s within wheels’ conceptualization of self,-accusatory
statenent s. The orbit of relevancy is |arge. Every fact
which has a nexus to any part of a case is relevant, but
such nexus wth the case does not make it noxious to the
accused. Relevance may co-exist with innocence and consti-
tutional censure is attracted only when inference of nocence
exists. And an incrimnatory inference is not enough for a
conf essi on. Only if, without nore, the answer establishes
guilt, does it anmount to a confession. An illustration wll

explicate our proposition.

Let us hypot hesize a hom cidal episode in which A dies and B
is suspected of murder; the scene of the crine being 'C.
In such a case a bunch of questions may be relevant and yet
be innocent. Any one who describes the scene as wel | -wooded
or dark or near a streamnay be giving rel evant evidence of
the | andscape. Likew se, the medi cal evidence of the wounds
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on the deceased and the police evidence of the spots where
bl ood pools were noticed are rel evant but vis-a-vis B nay
have no incrimnatory force. But an answer that B was seen
at or near
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the scene, at or about the time of the occurrence or had
blood on his clothes will be crimnatory, is the hazard of
i ncul patory inplication. 1In this sense, answers that woul d,

in thenmselves, support a conviction are confessions but
answers which have a reasonabl e tendency strongly to point
out to the guilt of the accused are incrinminatory. Relevant
replies which furnish a real and clear link in the chain of
evidence indeed to bind down the accused with the crime
become incrinmnatory and offend Art. 20(3) if elicited by

pressure fromthe nmouth of the accused. If the, statenent
goes further to spell in ternms that B killed A it anounts
to confession. An-answer acquires confessional status only
if, in terms_~or substantially, all the facts whi ch
constitute the, offence ate admtted by the offender. | f
his statenent also contains self-exculpatory matter it
ceases to, be a confession. Article 20(3) strikes at

confessions and self-incrininations but |eaves untouched
ot her relevant facts.

In Hoffman v. United States (341 US 479) the Supreme Court
of the United States considered the scope of the privilege
agai nst self-incrimnation and held that it woul d extend not
only to answers that would in thenselves support a
conviction but |ikew se enbrace those which would furnish a
link in the <chain of evidence needed to prosecute the
cl ai mant . However, it was clarified that the link nmust be
reasonably strong to make the accused apprehend danger from
such answer. Merely because he fanci ed that by such answer
he would incrimnate hinself he could not claim the
privilege of silence. It nust appear to the court that the
i mplications of the question, inthe setting in which it is
asked, mmke it evident that a responsive answer or an
expl anati on of why it cannot be answered night be dangerous
because injurious disclosure could result. The apprehension
of incrimnation fromthe answer sought nust be -substantia

and real as di stingui shed from  danger of renot e
possibilities or fanciful flow of inference. Two things
need enphasis. The setting of the particular case, the
cont ext and the environnent i.e., the totality of

circunstances, nust informthe perspective of the Court
adjudging the incrimnatory injury, and where  reasonable
doubt exists, the benefit must go in favour of the right to
silence by a liberal construction of the Article. ~ In Mll oy
v. Bogan, (12 L.Ed. 2d 653), the Court unhesitatingly  held
that the claim of a witness of privilege against self-
incrimnation has to be tested on a careful consideration of
all the circunstances in the case and where it is clear that
the claimis unjustified, the protection is unavailable. W
have sunmmarised the Hof frman standard and the Malloy ‘test.
Could the witness (accused) have reasonably sensed the peril
of prosecution from his answer in the conspectus of
ci rcunst ances? That is the true test. The perception of
the peculiarities of the case cannot be irrelevant in proper
apprai sal of self-incrimnatory potentiality. The cases of
this Court have used different phraseology but set down
substantially the same guidelines.

Phi pson, it is true, has this to say on self-incrimnation :
"The rule applies to questions not only as to direct
crimnal acts, but as to perfectly innocent matters formng
nerely Ilinks in the chain of proof’. W think this
statement too widely drawn if applied to Indian Statutory
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and Constitutional Law. Cross also has overstated the |aw
going by Indian provisions by including in the prohibition
even those answers 'which might be used as a step towards
obt ai ni ng evi dence agai nst him . (The
641
policy behind the privilege, under our schenme, does not
swing so wide as to sweep out of admssibility statenents
neither confessional per se nor guilty in tendency but
nmerely rel evant facts which, viewed in any setting, does not
have a sinister inport. To spread the net so wide is to
make a nockery of the exam nation of the suspected, so
necessi t ous in the search for truth. Over breadth
underm nes, and we denur to such norbid exaggeration of a
whol esone protection. Neither Hoffnman nor Mall oy nor Manes
(42 L.Ed. 2s 574) drives us to this devaluation of the
police process. And we are supported by nmeaningful hints
from prior decisions. I'n Kathi Kalu Oghad’ s(1) case, this
Court ~authoritatively observed, on the bounds bet ween
constitutional proscription and testinonial perm ssion :
“"In order that a testinbny by an accused
person may be said  to have been sel f -
i ncrimnatory, ~the conpul sion of which cones
within the prohibition of the constitutiona
provisions, it must be of such a character
that 'by itself it should have the tendency of
incrimmnation the accused, if not also of

actually doing so. 1In other words, it should
be a statenent, which nmakes the case against
t he accused person at | east pr obabl e,

consi dered by itself".

Again, the court indicated that Art. 20(3) could be invoked
only agai nst statenments which 'had a nmaterial bearing on the
crimnality of the maker of the statenent’. "By itself’
does not exclude the setting or other integral circunstances
but means something in the fact disclosed a guilt elenent.
Blood on clothes, gold bars wth notorious marks and
presence on the scene or possession of the |ethal weapon or
corrupt currency have a tale to tell, beyond red fluid,
precious nmetal, gazing at the stars of testing sharpness or
value of the rupee. The setting of the caseis an inplied
conponent of the statenent.

The problem that confronts us is anenable to reasonable
sol ution. Rel evancy is tendency to make a fact probable:
Crimnation is a tendency to nake gui |t pr obabl e.
Confession is a potency to make crine conclusive. The taint
of tendency, under Art. 20(3) and section 161 (1), is nore

or less the sane. It is not a renote, recondite, freak ,or
fanci f ul inference but a reasonable, real, material or
probabl e deduction. This governing test holds good, it is
pragmatic, for you feel the effect, its guilty portent,

fairly clearly.

We, however, underscore the inportance of the specific
setting of a given case for judging the tendency towards
guilt. Equally enphatically, we stress the need for regard
to the inpact of the plurality of other investigations in
the offing or prosecutions pending on the anplitude of the
i munity. "To be witness against oneself’ is not confined
to particular offence regarding which the questioning is
made but extends to other offences about which the accused
has reasonabl e apprehension of inplication fromhis answer.
This concl usion al so flows

(1) [1962] (3) SSCR 10 at P. 32.
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from ’'tendency to be exposed to a crinminal charge’. "A
crimnal charge’ covers any crimnal charge than under
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i nvestigation or trial or immnently threatens the accused.

The setting of the case or cases is also of the utnost
significance in pronouncing on the guilty tendency of the
guestion and answer. \What in one milieu may be colourless,

may, in another be crimnal. ’'Have you fifty rupees in your
pocket ? asks a police officer of a P.WD. engineer. He
may have. It spells no hint of crine. But if, after
setting a trap, if the same policenan, on getting the
signal, noves in and challenges the engineer, 'have you
fifty rupees in your pocket? The answer, if 'yes’,
virtually proves the guilt. 'Were you in a particular house

at a particular time? is an innocent question; but in the
setting of a nurder at that tinme in that house, where none
el se was present, an affirmative answer may be an
affirmation of guilt. Wile subjectivismof the accused may
exaggeratedly apprehend a guilty inference |lingering behind
every non-committal question, objectivismreasonably screens
nocent ~from innocent answers.  Therefore, making a fair
mar gi n for the ~accused’'s credi bl e appr ehensi on of
inmplication” from his own nouth. the court wll view the
i nterrogation objectively to hold it crimnatory or
ot herwi se, wi thout surrendering to the haunting subjectivism
of the accused. The dynamcs of constitutional ’silence
cover nmany interacting  factors and repercussions from
' speech’
The next serious question debated before us is to the
connotation of ’'conpulsion’ wunder “Art. 20(3) and its
reflection in Section 161(2). In Kathi Kalu Oghad s case
(supra), Sinha, C.J., explained
"In order_ to bring the evidence wthin the
inhibition of ¢l. (3) of Art. 20t  nust be
shown not only that the  person naking the
statement was an accused at the time he nade
it and that it had a material bearing on the
crimnality of the maker of the statement, but
also that he was conpelled to nmmke that
statenent . "Conpul’'sion in the context, @ nust
nmean what in lawis called 'duress’. In the
Dictionary of English Law by Earl Jowtt,
"duress’ is explained as foll ows :
"Duress is where a man is conpelled to do an
act by injury, beat i ng or unl awf ul
i mpri sonment (sonetines called duress in
strict sense) or by the threat of being
killed, suffering sone grevious bodily harm
or being unlawfully inprisoned (someti nes

called nmenace, or duress per mnas). Dur ess
al so i ncl udes t hr eat eni ng, beati ng or
i mprisonnent of the wife, parent or child of a
person.

The compulsion in this sense is a" physica
obj ective act and not the state of mind of the
person maki ng the statenent, except where the
m nd has been so conditioned by sone extra-
neous process as to render the nmaking of the
statenent involuntary and therefore extorted.
Hence, the nere asking by a police officer
i nvestigating a crime against a certain
individual to do a certain thing is not
conpul sion within the neaning of Art. 20(3).
Hence, the nere fact that the accused person
643

when he nade the statement in question was in
police custody would not, by itself, be the-
foundation for an inference of law that the
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accused was conpelled to make the statenent.
O course, it is open to an accused person to
show that while he was in police custody at
the relevant time, he was subjected to.
treatment which, in the circunmstances of the
case, would lend itself to the inference that
conpul sion was, in fact, exercised. |In other
words, it will be a question of fact in each
case to be determined by the Court on wei ghing
the facts and circunstances disclosed in the
evi dence before it."
This question of fact has to be carefully considered agai nst
t he background of the circunstances disclosed in each case.
The policy of the lawis that each individual, accused
i ncluded, by virtue of his guaranteed dignity, has a right
to a private enclave where he may lead a free life w thout
overbearing investigatory invasion or even crypto-coercion
The protean forms gendarne duress assumes. the environmenta
pressures  of police presence, conpounded by incomunicado

confi nenent and psychic exhausti on, torturesone
i nterrogation —and physical nmenaces  and other ingenious,
sophi sticated procedures the condition, nental, physical

cultural and social, of the accused, the length of the

interrogation and the manner of its; conduct and a variety
of like circunstances, will go into the pathol ogy of coerced
par a- conf essi onal = answers. The benefit of doubt, where
reasonabl e doubt exists, nust go in favour of the accused.
The U. S. Suprenme Court declared, and we agree wth it,
that......... our contenpl ation-cannot be only of what has
been of what may be.  Under any other rule ~a constitution
would indeed be as easy of application as it ‘would be
deficient in efficacy and power. |Its - general principles
would have little value and be converted by precedent into
impotent and lifeless fornulas. R ghts declared in  words
mght be lost inreality. ‘Andthis has been recognized.
The nmeaning (384 US 444) and vitality of the Constitution
have devel oped agai nst narrow and restrictive construction.’
(54 L.Ed. 793, 810).

Making Art. 20(3) effective in action

I npregnability of the constitutional fortress built” around
Art. 20(3) is the careful concern of the Court and, for this
purpose, concrete directives nmust be spelt out. To leave
the situation fluid, after a general discussion and
statenment of broad conclusions, may not be proper where
glittering phrases pale into gloony realities in the dark
recesses where the law has to perform Lawis what |aw does
and tot what |aw says. This realisation obligates us to
set down, concrete guidelines to nake the law a working
conpanion of Ilife. In this context we nust certainly be
aware of the burdens which | aw enforcenent officials /bear
often wunder trying circunstances and public bal l'yhoo and
ani dst escalating as well as novel crine proliferation. Cur
conclusions are, therefore, based upon an appreciation of
the difficulties of the police and the necessitities of the
Constitution.
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The functional role and practical sense of the law is of
crucial monment. "An acre in Mddle sex," said Macaulay, "is

better than a principality in Uopia." (Introduction of ’'Law
in Anerica by Bernard Schwartz.) This realism has great
rel evance when dealing with interrogation, incrimnation

police station, the Constitution and the code.

Now we wll first fornulate our findings on the various
matters argued before us and di scussed above. Then, we wll
fortify the observance of the legal requirements by the
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police through practical prescriptions and proscriptions.

We hold that section 161 enables the police to exanmine the
accused during investigation. The prohibitive sweep of Art.
20(3) goes back to the stage of police interrogation-not, as
contended, comencing in court only. In our judgment, the
provi si ons of Art. 20(3) and section 1 61 ( 1 )
substantially cover the sanme area, so far as police in-
vestigations are concerned. The ban on self-accusation and
the right to silence, while one investigation or trial is-
under way, goes beyond that case and protects the accused in
regard to other offences pending or immnent, which nay
deter himfromvoluntary disclosure of crimnatory matter.
We are disposed to read 'conpelled testinmony’ as evidence
procured not nerely by physical threats or violence but by
psychic torture, at nospheric pressure, envi ronnent a
coercion, tiring interrogative prolixity, overbearing and
intimdatory nethods and the like-not |egal penalty for
viol ation. So, the legal perils follow ng upon refusal to
answer , or ~answer truthfully, " cannot be regarded as
conpul sion ~wi thin the nmeaning of Art. 20(3). The prospect
of prosecution nay lead tolegal tension in the exercise of
a constitutional right, but then, a stance of silence is
running a calculated risk.” On the other hand, if there is
any node of pressure, subtle or crude, mental or physical
direct or indirect, but sufficiently substantial, applied by
the policenan for obtaining information from an accused
strongly suggestive of quilt, it becones " conpel | ed
testinony’, violative of Art. 20(3)-

A police officer is clearly a person in aut hority.
I nsi stence on answering is a formof pressure especially in
the at nosphere of the police station unless certain
saf eguards erasing duress are adhered to. Frequent threats
of prosecution if there is failure to answer may take on the
conpl exion of undue pressure violating Art. 20(3). Lega
penalty may by itself not ampunt-to duress but the manner of
mentioning it to the victimof interrogation may introduce
an elenent of tension and tone of command perilously
hoveri ng near conpul sion-.

We have expl ai ned el aborately and sunmed up, in- substance,
what is self-incrimnation or tendency to expose oneself to
a crimnal charge. It is less than 'relevant’ and nore than
' conf essi onal . Irrel evance is inperm ssible but relevance
is licit but when relevant questions are |oaded with qguilty
inference in the event of an answer being supplied, the

tendency to incrinmnate springs into existence. W& hold
further that the accused person cannot be forced to answer
ques-
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tions nerely because the answers thereto are not inplicative
when viewed in isolation and confirnmed to that particular
case. He is entitled to keep his mouth shut if the answer
sought has a reasonabl e prospect of exposing himto guilt in
some other accusation actual or immnent, even though the
i nvestigation underway is not with reference to that. We
have al ready explained that in determ ning the incrimnatory
character of an answer the accused is entitled to con-
sider--and the Court while adjudging will take note of-the
setting, the totality of circunstances, the equati on

personal and social, which have a bearing on making an
answer substantially innocent but in effect guilty in
i nport. However, fanciful clains, unreasonable prehensions
and vague possibilities cannot be the hiding ground for an
accused person. He is bound to answer where there is no
clear tendency to crimnate.

We have no doubt that section 179 I.P.C. has a conmponent of
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nmens rea and where there is no wilful refusal but only
unwi tting omssion or innocent warding off, the offence is
not nade out, Wen there is reasonabl e doubt indicated by
the accused’s explanation he is entitled to its benefit and
cannot be forced to substantiate his ground lest, by this
process, he is constrained to surrender the very privilege
for which he is fighting. Wat nmay apparently be innocent
information nay really be nocent or noxious viewed in the
wi der setting.
It my not be sufficient nerely to state the rules of
jurisprudence in a branch like this. The nan who has to
work it is the average police head constable in the Indian
countrysi de. The man who has to defend hinmself wth the
constitutional shield is the little individual, by and
| ar ge. The pl ace where these-principles have to have play
is the unpleasant police station, unused to constitutiona
nuances and habituated to other strategies. Natural |y,
practical \ points which | end thensel ves to adoption w thout
much sophi'stication nust be indicated if this judgnment is to
have full social relevance. In this perspective we address
ourselves-to the further task of concretising guidelines.
Ri ght at the beginning we nust notice Art. 22(1) of the Con-
stitution, which reads :

"No person who is arrested shall be detained

in custody wthout being informed, as soon as

may be, of the grounds for such arrest nor

shall he be denied the right to consult , and
to be defended by, a legal practitioner of his
choi ce. "

The right to consult an advocate of his choice shall not be
denied to any person who is arrested. This does 'not nean
that persons who are not under arrest or custody can be
denied that right. The spirit and sense of Art. 22 (1) is
that it is fundanental to the rule of |aw that the services

of a lawer shall be available for ~consultation to any
accused person under circunstances of "near-custodi a

i nterrogation. Moreover, the observance of the right
agai nst self-incrimnation is best pronoted by conceding to
the accused the right to consult a legal practitioner of his
choi ce.
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Lawyer’s presence is a constitutional —claim in some
circunstances in our country also, and, in the context of
Art. 20(3), is an assurance of awareness and observance  of
the right to silence. The Mranda decision has insisted
that if an accused person asks for |awer’s assistance, at
the stage of interrogation, it shall be granted before Com
mencing or continuing with the questioning. W think  that
Art. 20 (3) and Art. 22(1) may, in a way, be telescoped by
nmaking it prudent for the Police to pernmit the advocate of
the accused, if there be one, to be present at the tinme be
is examined. Over-reaching Art. 20(3) and section 161(2)

will be obviated by this requirement. W do not |ay down
that the Police nust secure the services of a | awer. That
will lead to 'police-station-lawer’ system an abuse which

breeds other vices. But all that we mean is that if an
accused person expresses the wish to have his lawer by his
side when his exam nation goes on, this facility shall not
be deni ed, w thout being exposed to the serious reproof that
involuntary self-crimnation secured in secrecy and by
coercing the will, was the project.

Not that a lawer’'s presence is a panacea for all problens
of involuntary self-crinmnation, for he cannot supply
answers or whisper hints or otherwise interfere with the
course of questioning except to intercept where intimdatory
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tactics are tried, caution his client where incrimnation is
attenpted and insist on questions and answers being noted
where objections are not otherwise fully appreciated. lie
cannot harangue the police but may help his «client and
conplain on his behalf, although his very presence wll
ordinarily remove the inplicit nmenace of a police station
W realize that the presence of a |lawer is asking for the
noon in many cases until a public defender system becones
ubi qui t ous. The police need not wait nore than for a
reasonable while for an advocate’s arrival. But they nust
i nvariably warn--and record that fact about the right to
sil ence against self-incrimnation; and where the accused is
literate take his witten acknow edgenent.
"Third degree’ is an easy tenptation where the pressure to
detect is heavy, the cerebration involved is hard and the
resort to torture may yield high dividends. Das Cupta J,
di ssenting for the mnority on the Bench, drove home a point
whi ch deserves attention whi |l e on constitutiona
construction
"Itis sufficient to renenber that |ong before
our Constitution came to be framed the w sdom
of the policy underlying these rules had been
wel |l recognised. Not that there was no view
to the contrary; but for long it has been
general | y agreed anong those who have devoted
serious thought to these problens that few
things could be nore harnful to the detection
of crine or convictionof the ‘real culprit,
few things nore likely to hanper t he
di scl osure of truth t han to al | ow
i nvestigators or prosecutors to slide down the
easy pat h of producing by conpul si on
evi dence, whether oral or docurmentary, from an
accused person. It has been felt that
647
the existence of such an easy way would tend
to di ssuade persons in charge of investigation
or prosecution from conducting diligent search
for reliable independent evidence, and from
sifting of available materials with the care
necessary for ascertainment of truth. |If it
is permssible in law to obtain evidence from
the accused person by conpul sion, why  tread
the hard path of |aborious investigation -and
prol onged exani nation of other nen, materials
and documents ? It has been well said that an
abolition of this privilege would be an
incentive for those in charge of | enforcenent
of lawto sit confortably in the shade rubbing
red pepper into a poor devil's eyes rather
than to go about in the sun hunting up
evi dence’ . (Stephen, History of Criminal Law,
p. 442). No less serious is the danger ' that
some accused persons at |east, may be induced
to furnish evidence against thenselves which
is totally false--out of sheer despair and an
anxiety to avoid an unpleasant present. O
all these dangers the Constitution makers were
clearly well aware and it was to avoid them
that Art. 20(3) was put in the Constitution.”
The synbiotic need to preserve the imunity
wi t hout stifling legitimte i nvestigation
persuades us to, indicate that after an
exam nation of the accused, where |awyer of
his choice is not available, the police
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official nust take himto a nagistrate, doctor
or other willing and responsible non-partisan
official or non-official and allow a secluded
audi ence where he may unburden hinself beyond
the view of the police and tell whether he has
suffered duress, which should be followed by
judicial or sone other custody for him where
the police cannot teach him That collocutor
may briefly record the relevant conversation
and conmunicate it-not to the police-but to
the nearest magistrate. Pilot projects on
this pattern may yield experience to guide the

practi cal processes of inplenenting Art.
20(3). W do not nmandate but strongly
suggest .

The statenment of the accused, if voluntary, is
adm ssi bl e, indeed, invaluable. To erase
i nvol untariness we mnmust erect safeguards which
will not ’'kill the goose’. To ensure this
free will by inbuilt structural changes is the

desi derat um Short-run renedi es apart |ong-
run recipes nmust be innovated whereby fists
are replaced by wits, ignorance by awareness,
"third degr ee’ by «civilized tool s and
t echnol ogy. The factotum policenman who does
everything froma guard of honour to traffic
patrol to subtle detection is-an obsol escent
surviwval Speci al training, special | ega

courses, technol ogical and other detective up-
dating, are inmportant. An aware police man is
the best social asset towards crinel essness.
The consci ousness of the official as nuch as

of the comunity is the healing hope for a
crime-ridden society. Judge-centred renedies
don’ t work in_the absence of conmuni ty
centered rights. Al these add up to
separation of investigatory personnel fromthe
general mass and in-service specialisation of
many |ines on a scientific basis. ~This 'should
be done vertically and _horizontally: Mor e
importantly, the policeman nust be released
from addiction to coercion and be sensitized
to constitutional val ues.
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The Indian Republic cannot fulfil its socia

justice tryst without a serious strategy of
cultural and organi sational transformation of
police intelligence and ilnvestigation

abjuring fists and enphasizing wits, setting
apart a separate, sophisticated force wth

speci al skills, drills, t echni ques and
technology and aloof from the fossilising,
sometines marginally feudal, assignments-like
V.l.P. duty, sentry duty, traffic duty, law
and or der functi ons, bor der security
oper ations. They nmust develop an ethos and

ethic and professionalismand probity which
can effectively nmeet the challenge of crimna
cunni ng, the menace of macabre intricacies and
the subtle machi nations of white collar crim-
nals in politics, business and professions and
can do so wthout resort to vul garity,
viol ence or other vice. The nethods, nmanners
and norals of the police force are the neasure
of a society’s cultural tolerable and a
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government’s real refinenment.

Such a br oad pr oj ect is over due.
Constitutions are not self-working. Judi ci a
fire-fighting does not prevent fires. So it
is that we stress hopefully the |arger changes
now needed especially because the recurrent
thenme of policerole ina Wlfare State is
reportedly engaging the attention of a

nati onal conmm ssion. Qur observations are
fragnentary bei ng confi ned to t he
constitutional inperative of Art. 20(3). A

hol i stic perspective inforns our suggestions.
Qur purposeis not to sterilise the police but
to clothe the accused with his proper right of
silence. ~Art. 20(3) is not a paper tiger but
a provision to police the police and to
silence coerced crimnation. The dissenting
words of M. Justice Wite bear quotation in
t hi s _cont ext

" .... The Courts duty to assess t he
consequences - of its action is not satisfied by
the wutterance of the truth that a value of
our systemof-crimnal justice is '"to respect
the inviolability of the human personality’
and 'to require governnent to produce the
evi dence against the accused by its own
i ndependent | abours. (Ante, at 715.) More than
the human dignity of the accused is involved;
the human personality of others in the society
must also be preserved. Thus the, values
reflected by the privilege are not the sole
desi deratum society’'s interest-in the genera
security is of equal weight."

"The obvious wunderpinning of the Court’s
decision is a deep-seated distrust of al
conf essi ons. As the Court declares that the
accused not be interrogated without counse
present, absent a waiver of the ‘right to
counsel, and as the Court all but = adnopni shes
the lawyer to advise the (384 US 538) ~accused
to remain silent, the. result adds up to a
judicial judgnment that evidence from the
accused shoul d not be used against himin any
way, whether conpelled or not. This is the
not so subtle overtone of the opinion-that it
is inherently wong for the police to gather
evidence fromthe accused hinself.  And this

is precisely the nub of this dissent. | . see
not hing wong or inmmoral and certainly nothing
unconstitutional in the police’s asking a

suspect whom they have reasonable ‘cause to
arrest whet her or not
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lie killed his wife or in confronting himwth
the evi dence on which the arrest was based, at
| east where he has been plainly advised that
he may remain conpletely silent. (see Escobedo
v. Illinois, 12 L.Ed. 2d 977). Until today,
"t he adm ssi ons or confessions of t he
prisoner, when voluntarily and freely nuade,
have always ranked high in the scale of
incrimnating evidence’. Brown v. Wl ker, 40
L. Ed. 819, see also Hopt v. Uah 28 L. Ed.
262. Particularly when corroborated, as where
t he police have confirmed the accused’ s
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di scl osure of the hiding place of inplenents
or fruits of the crine, such confessions have
the highest reliability and significantly
contribute to the certitude with which we nay

believe the accused is guilty. Mreover, it
is by no means certain that the process of
confessing is injurious to The accused. To

the contrary it nay provide psychol ogica
relief and enhance t he prospects for
rehabilitation.
This is not to say that the value of respect
for the inviolability of the accused’ s
i ndi vidual " personality should be accorded no
weight or that all confessions should be
i ndi scrimnately admtted. This Court has
| ong read the Constitution to proscri be
conpel l ed ~confessions, a salutary rule from
which there should be no retreat.”
The law wi'll only Linp along until the tools are tuned. e
have proposed the first stone, not the |ast step.
A final note on the actual case on hand. While sone aspects
of Art. 20(3) have been authoritatively expounded, other
aspects have renmai ned obscure and unexplored. A flash flood
of demands against self-incrimnatory interrogation has
ri sen now when very inportant persons of yesterday have got
caught in the crimnal investigations coils of today. And
when the big fight forensic battles the small gain by the
victory, if any. The fact that the scope of the protection
agai nst self-accusation has not been clarified before in
this area makes it necessary for us to takea gentler view
in this case, in the interest of justice.” Mreover on our
interpretation, the magistrate, trying the case under
section 179 |.P.C. and in a setting where the accused
al  egedly has a nunber of other offensesto answer for, wll
be thrown into a larger enquiry than the sinplistic one
ordinarily needed
We have declared the |aw on a thorny constitutional ‘question
where the anber |ight from Anerican rulings and beacon beans
from I ndi an precedents have aided us.in our decision. It is
quite probable that the very act of directing a woman to
cone to the police station in violation of section 160(1)
Cr.P.C. may nake for tension and relate voluntaries. 1t is
likely that sonme of the questions are selfcrimnatory. More
inmportantly, the admitted circunstances are such that the
trying nagistrate nmay have to hold an elaborate enquiry
about other investigations, potential and actual, to decide

about the self accusatory character of the answers. And,
finally, the process of proving proneness | for sel f -
incrimnation will itself strike a blow on the

7-315SCl/ 78
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very protection under Art. 20(3). W have nore reasons than
one to conclude that the ends of justice will be ill-served

by an endless nmagisterial chase of a charge the legal
clarity of which is, by this judgnent, being authoritatively
unvei l ed and the factual foundation of which may have sone
infirmties. An the consequences of refusal to answer, if
nost of the questions are self-condeming and a few formm
ones innocuous, were not gone into by us. So, we suggested
to counsel that the authority of the |aw be vindicated by
the accused wundertaking to answer all relevant, not
crimnatory, i nterrogations and, on this pl edge of
conpliance, the State withdraw the prosecuti on protenpore
If the accused went back on the undertaking a prosecution
could again be | aunched and the party proceeded agai nst for
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breach of the plighted word. The response fromthe State is
a renmarkabl e assertion of |egal rectitude and exposition of
the principles for exercise of the power to withdraw, and,
finally. a conclusion couched thus
"After careful consideration fromall angles
and in the facts and circunstances on record,
Governnent have cone to the conclusion, that
there are no circumnstances to justify
wi t hdrawal by the State Government."
We, think that a litigant, be he the highest or lowest in
the State, should not lecture to the court but listen and
explain its difficulties. W do not draw any inference
about the prosecution  as notivated, which was the
appellant’s recurrent thene; for that is irrelevant in
court. But we confess that the statenment of the State calls
to mind the words of Haml et : "The lady protests too nuch,
nmet hi nks. "
W nust record  our appreciation of the services of the
Advocate General but in the statenent put in, the State’'s
counsel  perhaps, bad to 'speak the speech’. Maybe.
To conclude. W have bestowed sone t hought on the law and
consider this case preemnently one where the Government,

acting without ill-will or affection, should have wi thdrawn
the prosecution. By CGovernnment we nmean. the conplai nant-
public servant who/is the party respondent. W do not need
t he CGovernment to/  exercise its power ‘to direct its

subordinate to wthdraw and know that it is-not eo nomne
party before wus--a public servant'is not a ' benam dar of
Governnment but an officer, in his own right, saddled wth
statutory behests to execute. W note w.th satisfaction
that this Governnent is noved only by |egal, not extraneous,
considerations in launching and refusing to” withdraw the
prosecution against the appellant. W have indicated sone
(not all) reasons, pertinent in law, for legitimately
wi t hdrawi ng a prosecution and the very fact that this 'Court
suggested it is ordinarily sufficient to rule out the charge
of inproper grounds and yet the State argues overzeal ously
about the proper criteria. We. could have given nore
rel evant reasons but do not do so since the correct course,
at this stage, is to quash the prosecution as it stands at
present.

Wiy do we ? To serve the ends of justice. Wen a wonan is
conmanded into a police station, violating the commuandnent
of Section 160 of the Code, when a heavy | oad of questions
i s handed in,
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some perm ssible, some not, where the area of constitutiona
protection against self-crimnation is (until this decision)
blurred ill sone aspects, when, in this court, counsel for
the accused unreservedly undertakes to answer in the /|ight
of the law we here lay down, when the object  of the
prosecution is to conpel contrite conmpliance wth Section
161 Cr.P.C. abandoning all contumacy and this is achieved by
the undertaking, when the pragmatic issues involved are so
conpl ex that effective barricades agai nst police pressure to
secure self-incrimnation need nore steps as indicated in
our judgenent, we hold that persistence in the prosecution
is seeming homage to the rule of law and quashing the
prosecution secures the ends of justice-the right thing to
do is to quash the prosecution as it stands at present. We
regret that this dinension of the problemhas escaped the
Executive's attention. for reasons best |eft unexpl ored.

The conspectus of circunstances persuades us to exercise our
power under Art. 266 read with Art. 136 and section 401 of
Cr.P.C. to nake the following direction. W are satisfied
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that many of the questions put by the police are not self-
incrimnatory, renote apprehensions being wholly irrel evant.
To answer is citizen's duty; failure is asking for
convi cti on. The appellant shall undertake to answer al
guestions put to her which do not materially incrimnate her
in the pending or immnent investigations or prosecutions.
If she clains immunity regardi ng any questions she wll,
wi thout disclosing details, briefly state in which case or
offence in the offing nakes her reasonably apprehend self-
incrimnation by her refused answers. |If, after the whole
exam nation is over, the officer concerned reasonably re-
gards any refusal to answer to be a wilful violation under
pretense of immnity fromself-incrimnation, be wll be
free to prosecute the alleged offender after studying the
refusal to answer in the light of the principles we have set
out . Section 179 1.P.C- should not be wunsheathed too
prom scuously and-teasingly to tense |lay people into vague
consternation and covert conpulsion although the proper
officel of Section 179 |1.P.C. is perfectly wthin the
constitutional limts of Art. 20(3)

The appellant, through her counsel, undertakes to abide by
the above directions to answer all police interrogations
rel evant but not self-incrimnatory (as explained earlier).
The police Oficer shall not suimmon her to the police
station but examine her in terns of the proviso to section

160(1) of the Cr.P.Code. The appellant shall, Wthin ten
days from today, file a witten undertaking on the |Ilines
directed above, although, regardl ess thereof her counsel’s
undertaking will bind her. |Indeed, we direct her to answer

in accordance with the law we have just clarified.

The prosecution proceedings in conplaint case No. 2(c) 388
of 1977 on the file of the Sub Divisional Magistrate Sadar
Cuttack, are hereby quashed and the appeal s al | owed.

S R Appeal s” al | owed.
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