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The chal l enge nade 'to the constitutional validity of amendnents

nade to the Code of Civil Procedure (for short, 'the Code’) by Amendnent
Acts of 1999 and 2002 was rejected by this Court {Sal em Advocates Bar
Association, T.N. v. Union of India [(2003) 1 SCC 49]}, but it was
noticed in the judgnment that nodalities have to be formulated for the
manner in which Section 89 of the Code and, for that matter, the other
provi si ons whi ch have been introduced by way of -anendnents, nay have

to be operated. For this purpose, a Conmttee headed by a fornmer Judge
of this Court and Chairman, Law Conmission-of India (Justice M
Jagannadha Rao) was constituted so-as to ensure that the anendments
becorme effective and result in _quicker di spensation of justice. It was
further observed that the Conm ttee may consi der devising a nodel case
managenent fornmula as well as rul es and regul ati ons which shoul d be

foll owed while taking recourse to the Alternate D sputes Resol uti on (ADR)
referred to in Section 89. It was also observed-that the nodel rules, with or
wi t hout nodification, which are fornulated nmay be adopted by the H gh
Courts concerned for giving effect to Section 89(2)(d) of the Code.
Further, it was observed that if any difficulties are felt inthe working of the
anmendnments, the same can be placed before the Commttee which woul d

consi der the sane and nake necessary suggestions inits report. The
Commttee has filed the report.

The report is in three parts. Report 1 contains the consideration of
the various grievances relating to amendnments to the Code and the
recomendati ons of the Commttee. Report 2 contains the consideration
of various points raised in connection with draft rules for ADR and
nedi ati on as envi saged by Section 89 of the Code read with Order X Rule
1A, 1B and 1C. It also contains nodel Rules. Report 3 contains a
conceptual appraisal of case managenent. It also contains the nodel
rul es of case managenent.

First, we will consider Report 1 which deals with the amendnents
made to the Code.
Report No.1

Amendnent inserting sub-section (2) to Section 26 and Rule

15(4) to Order VI Rule 15.

Prior to insertion of aforesaid provisions, there was no requirenent

of filing affidavit with the pleadings. These provisions nowrequire the
plaint to be acconpanied by an affidavit as provided in Section 26(2) and
the person verifying the pleadings to furnish an affidavit in support of the
pl eading [Order VI Rule 15(4)]. It was sought to be contended that the
requirement of filing an affidavit is illegal and unnecessary in view of the
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exi sting requirenent of verification of the pleadings. W are unable to
agree. The affidavit required to be filed under anmended Section 26(2) and
Order VI Rule 15(4) of the Code has the effect of fixing additiona
responsibility on the deponent as to the truth of the facts stated in the
pl eadings. It is, however, nmade clear that such an affidavit would not be
evi dence for the purpose of the trial. Further, on anmendment of the
pl eadi ngs, a fresh affidavit shall have to be filed in consonance thereof.
Anmendnent of Order XVIII Rule 4
The anmendnent provides that in every case, the exam nation-in-
chief of a witness shall be on affidavit. The Court has already been vested
with power to permt affidavits to be filed as evidence as provided in O der
XIX Rules 1 and 2 of the Code. It has to be kept in view that the right of
cross-exam nation and re-exani nation in open court has not been
di sturbed by Order XVIIl Rule 4 inserted by anendnent. It is true that
after the anendnent cross-examni nation can be before a Comm ssioner but
we feel that no exception can be taken in regard to the power of the
| egi sl ature to anend the Code and provide for the exam nation-in-chief to
be on affidavit or cross-exam nation before a Comm ssioner. The scope of
Order XVII'l Rule 4 has been exam ned and its validity upheld in Salem
Advocat es Bar Association's case. There is also no question of
i nadm ssible docunments being read i nto evidence nerely on account of
such docunments being given exhibit nunbers in the affidavit filed by way of
exam nation-in-chief. ~ Further, in Salem Advocates Bar Association's
case, it has been held that the trial court in appropriate cases can permt
t he exam nation-in-chief to be recorded in the Court. Proviso to sub-rule
(2) of Rule 4 of Order XVIII clearly suggests that the court has to apply its
mnd to the facts of the case, nature of allegations, nature of evidence and
i mportance of the particular wtness for deternining whether the w tness
shal | be exam ned in court or by the Comm ssioner appointed by it. The
power under Order XVIIl Rule 4(2) is required to be exercised with great
circunspection having regard to the facts and circunstances of the case.
It is not necessary to lay down hard and fast rules controlling the discretion
of the court to appoint Comrm ssioner to record cross-exam nation and re-
exam nati on of wi tnesses. The purpose would be served by noticing sone
illustrative cases which would serve as broad and general guidelines for
the exercise of discretion. For instance, a case may involve conpl ex
guestion of title, conplex question in partition or suits relating to
partnershi p business or suits involving serious all'egations of fraud, forgery,
serious disputes as to the execution of the will etc.  In such cases, as far
as possible, the court may prefer to itself record the cross-exam nati on of
the material witnesses. Another contention raised is that when evidence is
recorded by the Conm ssioner, the Court would be deprived of the benefit
of watching the demeanour of witness. That may be so but, In our view,
the will of the |egislature, which has by anendi ng the Code provided for
recordi ng evidence by the Commi ssioner for saving Court’s tine taken for
the said purpose, cannot be defeated nerely on the ground that 't he Court
woul d be deprived of watching the demeanour of the w tnesses. ' Further
as noticed above, in sone cases, which are conplex in nature, the prayer
for recording evidence by the Conm ssioner may be declined by the Court.
It may al so be noted that Order XVIII Rule 4, specifically provides that the
Conmi ssi oner may record such remarks as it thinks material in respect of
the deneanour of any wi tness while under exam nation. | The Court would
have the benefit of the observations if made by the Commi ssioner

The report notices that in sone States, advocates are being required
to pass a test conducted by the H gh Court in the subjects of Civi
Procedure Code and Evidence Act for the purpose of enpanelling them on
the panel s of Conmissioners. It is a good practice. W would, however,
leave it to the High Courts to exami ne this aspect and deci de to adopt or
not such a procedure. Regarding the apprehension that the payment of
fee to the Conm ssioner will add to the burden of the litigant, we feel that
general ly the expenses incurred towards the fee payable to the
Conmi ssioner is likely to be less than expenditure incurred for attending
the Courts on various dates for recordi ng evidence besides the
harassnment and i nconveni ence to attend the Court again and again for the
same purpose and, therefore, in reality in npbst of the cases, there could be
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no additional burden

Amendnent to Order XVIII Rule 5(a) and (b) was nade in 1976
whereby it was provided that in all appeal abl e cases evidence shall be
recorded by the Court. Oder XVIII Rule 4 was anended by Anendnent
Act of 1999 and agai n by Anendment Act of 2002. Order XVIII Rule 4(3)
enabl es the comm ssioners to record evidence in all type of cases
i ncl udi ng appeal abl e cases. The contention urged is that there is conflict
bet ween t hese provi sions.
To exam ne the contention, it is also necessary to keep in view
Oder XVII1I Rule 19 which was inserted by Anendment Act of 1999. It
reads as under:
"Power to get statenents recorded on
conmi ssi on.\ 027Not wi t hst andi ng anyt hi ng
contained in these rules, the Court may, instead
of exam ning wtnesses in open Court, direct their
statenments to be recorded on commi ssi on under
rule 4A of the Order XXVI."

The aforesaid provision contains a non-obstante clause. It overrides
Order XVI'l1-Rule 5 which provides the court to record evidence in al
appeal abl e cases. The Court is, therefore, enmpowered to appoint a
Conmi ssi oner for recording of ‘evidence in appeal able cases as well.
Further, Order XXVI Rule 4-A inserted by Arendrment Act of 1999
provi des that notw thstandi ng anything contained in the Rules, any court
may in the interest of justice or for the expeditious disposal of the case or
for any other reason, issue Conmission i'n any suit for the exam nation of
any person resident within the local lints of the court’s jurisdiction. Oder
XVIIlT Rule 19 and Order XXVI Rule 4-A; in our view, would override O der
XVIIl Rule 5(a) and (b). There i's, thus, no conflict.

The next question that has been raised is about the power of the
Conmi ssioner to declare-a witness hostile.” Oder XVIIl Rule 4(4) requires
that any objection raised during the recordi ng of evidence before the
Conmi ssi oner shall be recorded by hi mand deci ded by the Court at the
stage of arguments. Oder XVIII Rule 4(8) stipulates that the provisions of
Rul es 16, 16-A, 17 and 18 of Oder XXVI, in so far as they are applicabl e,
shall apply to the issue, execution-and return of such comm ssion
t hereunder. The discretion to declare a wi tness hostile has not been
conferred on the Conm ssioner. Under Section 154 of the Evidence Act, it
is the Court which has to grant permission, in its discretion, to a person
who calls a witness, to put any question to that w tness which night be put
in cross-examnation by the adverse party. The powers delegated to the
Comm ssi oner under Order XXVI Rules 16, 16-A, 17 and 18 do not incl ude
the discretion that is vested in Court under Section 154 of the Evi dence Act
to declare a witness hostile.
If a situation as to declaring a witness hostile arises before a
Conmi ssi on recordi ng evidence, the concerned party shall have to obtain
perm ssion fromthe Court under Section 154 of the Evidence Act and it is
only after grant of such permi ssion that the Comm ssioner can allow a
party to cross-exam ne his own witness. Having regard to the facts of the
case, the Court may either grant such pernission or even consider to
wi thdraw the commi ssion so as to itself record remaining evidence or
i mpose heavy costs if it finds that perm ssion was sought to delay the
progress of the suit or harass the opposite party.

Anot her aspect is about proper care to be taken by the Comm ssion
of the original docunents. Undoubtedly, the Conm ssion has to take
proper care of the original docunents handed over to himeither by Court
or filed before himduring recording of evidence. 1In this regard, the H gh
Courts may frame necessary rules, regulations or issue practice directions
so as to ensure safe and proper custody of the docunents when the sane
are before the Conm ssioner. It is the duty and obligation of the
Conmi ssioners to keep the docunents in safe custody and al so not to give
access of the record to one party in absence of the opposite party or his
counsel . The Conmi ssioners can be required to redeposit the docunents
with the Court in case long adjournments are granted and for taking back
the docunents before the adjourned date.
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Addi tional Evidence

In Sal em Advocat es Bar Association's case, it has been clarified
that on deletion of Order XVIII Rule 17-A which provided for |eading of
addi ti onal evidence, the |aw existing before the introduction of the
amendment, i.e., 1st July, 2002, would stand restored. The Rule was
del eted by Anendnment Act of 2002. Even before insertion of Oder XVl
Rule 17-A, the Court had inbuilt power to permt parties to produce
evi dence not known to themearlier or which could not be produced in spite
of due diligence. Oder XVIII Rule 17-A did not create any new ri ght but
only clarified the position. Therefore, deletion of Order XVIIl Rule 17-A
does not disentitle production of evidence at a later stage. On a party
satisfying the Court that after exercise of due diligence that evidence was
not within his know edge or could not be produced at the tine the party
was | eadi ng evidence, the Court nay pernmit |eading of such evidence at a
| ater stage on such terns as nay appear to be just.

Oder VIII Rule 1

Oder VIII Rule 1, as anended by Act 46 of 1999 provides that the
def endant shall w thin 30 days fromthe date of service of sumopbns on
him present a witten statenent of his defence. The rigour of this
provi si on was reduced by Anendrment Act 22 of 2002 which enabl es the
Court to extend tine for filing witten statement, on recording sufficient
reasons therefor, but the extension can be maxi mumfor 90 days.

The question i's whether the Court has any power or jurisdiction to
extend the period beyond 90 days. The maxi mum period of 90 days to file
witten statenent has been provided but the consequences on failure to
file witten statement within the said period have not been provided for in
Oder VIII Rule 1. The point for consideration is whether the provision
provi ding for maxi num period of ninety days is nmandatory and, therefore,
the Court is altogether powerless to extend the tine even in an
exceptionally hard case:

It has been common practice for the parties to take |ong

adjournnents for filing witten statenments. The legislature with a viewto
curb this practice and to avoid unnecessary del ay and adj ournnents, has
provi ded for the maxi mum period wi thin which the witten statenent is

required to be filed. The mandatory or directory nature of Order VIII Rule 1
shal | have to be determ ned by having regard to the object sought to be
achi eved by the anendnent. It is, thus, necessary to find out the intention

of the legislature. The consequences which may foll ow and whet her the

same were intended by the |egislature have al so to be kept in view

In Raza Bul and Sugar Co. Ltd., Ranpur v. The Minicipal Board,

Ranmpur [AIR 1965 SC 895], a Constitution Bench of this Court held that

the question whether a particular provision-is nmandatory or directory

cannot be resol ved by laying down any general rule and it would depend

upon the facts of each case and for that purpose the object of the statute in
nmaki ng out the provision is the determ ning factor. The purpose for which
the provision has been nmade and its nature, the intention of the |egislature
in making the provision, the serious general inconvenience or injusticeto
persons resulting fromwhether the provision is read one way or the other

the relation of the particular provision to other provisions dealing with the
sanme subject and other considerations which nmay arise on the facts of a
particul ar case including the |anguage of the provision, have all to be taken
into account in arriving at the concl usion whether a particular provision is
mandat ory or directory.

In Sangram Singh v. Election Tribunal Kotah & Anr. [AIR 1955

SC 425], considering the provisions of the Code dealing with the trial of the
suits, it was opined that:

"Now a code of procedure nust be regarded as

such. It is procedure, sonething designed to
facilitate justice and further its ends: not a Pena
enact ment for punishnent and penalties; not a

thing designed to trip people up. Too technica
construction of sections that |eaves no room for
reasonabl e elasticity of interpretation should
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therefore be guarded agai nst (provided al ways
that justice is done to both sides) |lest the very
nmeans designed for the furtherance of justice be
used to frustrate it.

Next, there must be ever present to the mnd the
fact that our |aws of procedure are grounded on a
principle of natural justice which requires that
men shoul d not be condemed unheard, that
deci si ons shoul d not be reached behind their
backs, that proceedings that affect their lives and
property should not continue in their absence and
that they should not be precluded from
participating in them O course, there nust be
exceptions and where they are clearly defined
they nust be given effect to. But taken by and
| arge, and subject to that proviso, our |aws of
procedur e shoul d be construed, wherever that is
reasonably possible, in the light of that principle. "

I'n_Topline Shoes Ltd. v. Corporation Bank [(2002) 6 SCC 33], the
guestion for consideration was whether the State Consuner Disputes
Redressal Commi ssion could grant time to the respondent to file reply
beyond total period of 45 days in view of Section 13(2) of the Consuner
Protection Act, 1986. It was held that the intention to provide tinme frane to
file reply is really nade to expedite the hearing of such nmatters and avoid
unnecessary adjournnments. It was noticed that no penal consequences
had been prescribed if the reply is not filed in the prescribed tinme. The
provision was held to be directory.” It was observed that the provision is
nore by way of procedure to achieve the object of speedy disposal of the
case.

The use of the word "shall’ in Oder VIII Rule 1 by itself is not
concl usive to determ ne whether the provision is mandatory or directory.
We have to ascertain the object which is required to be served by this
provision and its design and context in which it is enacted. The use of the
word ’shall’ is ordinarily indicative of mandatory nature of the provision but
having regard to the context in which it is used or having regard to the
intention of the legislation, the sane can be construed as directory. The
rule in question has to advance the cause of justice and not to defeat it.
The rul es of procedure are nade to advance the cause of justice and not
to defeat it. Construction of the rule or procedure which pronotes justice
and prevents mscarriage has to be preferred. The rul es or procedure are
handmai d of justice and not its mistress. |In the present context, the strict
interpretati on woul d defeat justice.

In construing this provision, support can also be had from Oder VIII
Rul e 10 which provides that where any party fromwhoma witten
statement is required under Rule 1 or Rule 9, fails to present the sane
within the tine permtted or fixed by the Court, the Court shall pronounce
j udgrment against him or make such other order in relation to the suit as it
thinks fit. On failure to file witten statenent under this provision, 'the Court
has been given the discretion either to pronounce judgnment agai nst the
def endant or make such other order in relation to suit as it thinks fit. In the
context of the provision, despite use of the word 'shall’, the court has been
gi ven the discretion to pronounce or not to pronounce the judgnent
agai nst the defendant even if witten statenment is not filed and instead
pass such order as it may think fit in relation to the suit. In construing the
provision of Oder VIII Rule 1 and Rule 10, the doctrine of harnonious
construction is required to be applied. The effect would be that under Rule
10 of Order VIII, the court in its discretion wuld have power to allow the
defendant to file witten statement even after expiry of period of 90 days
provided in Order VIIlI Rule 1. There is no restriction in Order VIII Rule 10
that after expiry of ninety days, further tinme cannot be granted. The Court
has wi de power to 'make such order in relation to the suit as it thinks fit’.
Clearly, therefore, the provision of Order VIII Rule 1 providing for upper
[imt of 90 days to file witten statement is directory. Having said so, we
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wish to nake it clear that the order extending tinme to file witten statenent
cannot be made in routine. The tine can be extended only in exceptionally
hard cases. Wile extending tine, it has to be borne in mnd that the
| egi slature has fixed the upper tine linmt of 90 days. The discretion of the
Court to extend the tinme shall not be so frequently and routinely exercised
so as to nullify the period fixed by Order VIII Rule 1

Section 39

Section 39(1) of the Code provides that the Court which passed a
decree nmay, on the application of the decree-holder send it for execution to
anot her court of conpetent jurisdiction. By Act 22 of 2002, Section 39(4)
has been inserted providing that nothing in the section shall be deened to
aut horise the Court which passed a decree to execute such decree agai nst
any person or property outside the local limts of its jurisdiction. The
guestion is whether this newly added provision prohibits the executing
court from executing a decree against a person or property outside its
jurisdiction and whether this provision overrides Oder XXI Rule 3 and
O der XXI Rule 48 or whether these provisions continue to be an exception
to Section 39(4) as was the |egal position before the amendnent.

Order XXI Rule 3 provides that where i moveabl e property forns
one estate or tenure situate withinthe local limts of the jurisdiction of two
or nore courts, any one of such courts may attach and sell the entire
estate or tenure. Likew se, under Order XXI Rule 48, attachment of salary
of a Covernnent servant, Railway servant or servant of |ocal authority can
be made by the court whether the judgment-debtor or the disbursing officer
is or is not within the local limts of the court’s jurisdiction

Section 39 does not authorise the Court to execute the decree
outside its jurisdiction but it does not dilute the other provisions giving such
power on conpliance of conditions stipulated iin those provisions. Thus,
the provisions, such as, Oder XXI Rule 3 or Order XXI Rule 48 which
provide differently, would not be effected by Section 39(4) of the Code.

Section 64(2)

Section 64(2) in the Code has been inserted by Amendnment Act 22
of 2002. Section 64, as it originally stood, has been renunbered as
Section 64(1). Section 64(1), inter alia, provides that where an attachnent
has been made, any private transfer or delivery of property attached or of
any interest therein contrary to such attachment shall be void as against al
cl ai ns enforceabl e under the attachnment. Sub-section (2) protects the
aforesaid acts if made in pursuance of any contract for such transfer or
delivery entered into and regi stered before the attachnent. The concept of
regi stration has been introduced to prevent false and frivol ous cases of

contracts being set up with a view to defeat the attachments. |f the
contract is registered and there is subsequent attachnment, any sale deed
executed after attachnment will be valid. |If it is unregistered, the

subsequent sale after attachnment would not be valid. Such sale would not
be protected. There is no anbiguity in sub-section (2) of Section 64.

Order VI Rule 17

O der VI Rule 17 of the Code deals wi th amendnment of pleadings.
By Amendnent Act 46 of 1999, this provision was deleted. It has again
been restored by Anendnent Act 22 of 2002 but with an added proviso to
prevent application for amendnent being allowed after the trial has
conmenced, unless court conmes to the conclusion that in spite of due
diligence, the party could not have raised the matter before the

comencenent of trial. The proviso, to sone extent, curtails absolute
discretion to all ow anmendnent at any stage. Now, if application.is filed
after commencenent of trial, it has to be shown that in spite of due

di I i gence, such anendnent coul d not have been sought earlier. The
object is to prevent frivol ous applications which are filed to delay the trial
There is no illegality in the provision.

Service through Courier

Oder V Rule 9, inter alia, permts service of sunmons by party or
through courier. Oder V Rule 9(3) and Oder V Rule 9-A permt service of
sunmons by courier or by the plaintiff. Oder V Rule 9(5) requires the
court to declare that the sunmons had been duly served on the defendant
on the contingencies nentioned in the provision. It is in the nature of
deenmed service. The apprehension expressed is that service outside the
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normal procedure is likely to lead to false reports of service and passi ng of
ex parte decrees. It is further urged that courier’s report about defendant’s
refusal to accept service is also likely to |ead to serious nal practice and
abuse.

VWi | e considering the subm ssions of |earned counsel, it has to be
borne in mnd that problemin respect of service of sumobns has been one
of the nmjor causes of delay in the due progress of the case. It is comopn

know edge that the defendants have been avoiding to accept summons.

There have been serious problens in process serving agencies in various
courts. There can, thus, be no valid objection in giving opportunity to the
plaintiff to serve the sumopns on the defendant or get it served through
courier. There is, however, danger of false reports of service. It is
required to be adequately guarded. The courts shall have to be very

careful while dealing with a case where orders for deened service are
required to be made on the basis of endorsenent of such service or

refusal. The Hi gh Courts can make appropriate rules and regul ations or

i ssue practice directions to ensure that such provisions of service are not
abused so as to obtain fal se endorsenents. 1In this regard, the Hi gh

Courts can consider naking a provision for filing of affidavit setting out
details of events at the tine of refusal of service. For instance, it can be
provi ded that the affidavit of person effecting service shall state as to who
all were present at that time and also that the affidavit shall be in the

| anguage known to the-deponent. It can also be provided that if affidavit or
any endorsenent as to service is found to be fal se, the deponent can be
summarily tried and puni shed for perjury and the courier conpany can be

bl ack-1isted. The guidelines as to the relevant details to be given can be

i ssued by the Hi gh Courts. The H gh Courts, it is hoped, would issue as
expedi tiously as possible, requisite guidelines to the trial courts by fram ng
appropriate rules, order, regulations or practice directions.

Adj our nnent s

Order XVII of the Code relates to grant of adjournments. Two
amendnment s have been made therein. ~ One that adjournment shall not be
granted to a party nore than three times during hearing of the suit. The
other relates to cost of adjournment. The awardi ng of cost has been made
mandatory. Costs that can be awarded are of two types. First, cost
occasi oned by the adjournnent and second such hi gher cost as the court
deens fit.
Wi | e exam ning the scope of proviso to Order XVII Rule 1 that nore
than three adjournnents shall not be granted, it is to be kept in viewthat
proviso to Order XVII Rule 2 incorporating clauses (a) to (e) by Act 104 of
1976 has been retained. Cause (b) stipulates that no adjournnent shal
be granted at the request of a party, except where the circunstances are
beyond the control of that party. The proviso to Order XVII Rule 1 and
Order XVII Rule 2 have to be read together.  So read, Oder XVIl does not
forbid grant of adjournment where the circunstances are beyond the
control of the party. 1In such a case, there is no restriction on number of
adjournnents to be granted. It cannot be said that even if the
ci rcunst ances are beyond the control of a party, after having obtained third
adj ournnent, no further adjournment woul d be granted. @ There nay he
cases beyond the control of a party despite the party having obtained three
adj ournnents. For instance, a party may be suddenly hospitalized on
account of some serious ailnment or there nmay be serious accident or sone
act of God leading to devastation. 1t cannot be said that though
ci rcunst ances may be beyond the control of a party, further adjournnent
cannot be granted because of restriction of three adjournments as
provided in proviso to Order XVII Rule 1.

In sone extrene cases, it may become necessary to grant
adj ournnent despite the fact that three adjournments have al ready been
granted (Take the exanpl e of Bhopal Gas Tragedy, Gujarat earthquake
and riots, devastation on account of Tsunami). Utimately, it would depend
upon the facts and circunstances of each case, on the basis whereof the
Court would decide to grant or refuse adjournment. The provision for costs
and hi gher costs has been made because of practice having been
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devel oped to award only a noninal cost even when adjournnment on
paynment of costs is granted. Odinarily, where the costs or higher costs
are awarded, the sanme should be realistic and as far as possible actua
cost that had to be incurred by the other party shall be awarded where the
adjournnent is found to be avoi dabl e but is being granted on account of
ei t her negligence or casual approach of a party or is being sought to del ay
the progress of the case or on any such reason. Further, to save proviso
to Oder XVII Rule 1 fromthe vice of Article 14 of the Constitution of India,
it is necessary to read it down so as not to take away the discretion of the
Court in the extrene hard cases noted above. The linitation of three
adj ournnents woul d not apply where adjournment is to be granted on
account of circunstances which are beyond the control of a party. Even in
cases which may not strictly come within the category of circunstances
beyond the control of a party, the Court by resorting to the provision of
hi gher cost which can al'so include punitive cost in the discretion of the
Court, adjournment beyond three can be granted having regard to the
injustice that may result on refusal thereof, with reference to peculiar facts
of a case. W may, however, add that grant of any adjournnent |et al one
first, second or third adjournnent is not a right of a party. The grant of
adj ournnent by a court has to be on.a party show ng special and extra-
ordi nary circunmstances. |t cannot be in routine. Wile considering prayer
for grant of adjournment, it i's necessary to keep in nmind the |egislative
intent to restrict grant of adjournments.

Order XVII1 Rule 2

Order XVIII Rule 2(4) which was inserted by Act 104 of 1976 has
been omtted by Act 46 of 1999. Under the said Rule, the Court could
direct or permit any party, to exami ne any party or any w tness at any
stage. The effect of deletion is the restoration of the status quo ante. This
nmeans that |aw that was preval ent prior to 1976 amendment, woul d
govern. The principles as noticed hereinbefore in regard to del etion of
Order XVIIlI Rule 17(a) would apply to the del etion of this provision as well.
Even prior to insertion of Order XVII1 Rule 2(4), such a pernission could be
granted by the Court in its discretion. The provision was inserted in 1976
by way of caution. The omission of Order XVIII Rule 2(4) by 1999
amendnment does not take away Court’s inherent power to call for any
wi tness at any stage either suo noto or on the prayer of a party invoking
the i nherent powers of the Court.

In Order XVIII Rule 2 sub-rules (3A) to 3(D) have been inserted by
Act 22 of 2002. The object of filing witten arguments or fixing tine linmt of
oral argunents is with a viewto save tinme of court.” The adherence to the
requi rement of these rules is likely to help in adninistering fair and speedy
justice.

Oder VIl Rule 14

Order VIl Rule 14 deals with production of documents which are the
basis of the suit or the documents in plaintiff’'s possession or power.
These documents are to be entered in the |ist of docunents and produced
in the Court with plaint. Oder VII Rule 14(3) requires |eave of Court to be
obt ai ned for production of the docunents later. Oder VII Rule 14(4) reads
as under:
"Nothing in this rule shall apply to docunent
produced for the cross exani nation of the
plaintiff’s witnesses, or, handed over to a w tness
nerely to refresh his nmenory."

In the aforesaid Rule, it is evident that the words 'plaintiff’s
Wi t nesses’ have been nentioned as a result of nistake seens to have
been committed by the legislature. The words ought to be ’'defendant’s
witnesses’. There is a simlar provision in Oder VIII Rule 1A(4) which
applies to a defendant. It reads as under
"Nothing in this rule shall apply to docunents \026
(a) produced for the cross-exani nation of the
plaintiff’'s w tnesses, or
(b) handed over to a witness nmerely to refresh
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his menory."

O der VIl relates to the production of docunents by the plaintiff
whereas Order VIII relates to production of documents by the defendant.
Under Order VIII Rule 1A(4) a docunent not produced by defendant can
be confronted to the plaintiff’s witness during cross-examnation. Simlarly,
the plaintiff can also confront the defendant’s witness with a docunent
during cross-examnation. By mstake, instead of 'defendant’s wi tnesses’,
the words "plaintiff’s witnesses’ have been nmentioned in Order VII Rule (4).
To avoid any confusion, we direct that till the |legislature corrects the
m st ake, the words '"plaintiff’s witnesses, would be read as ’'defendant’s
witnesses’ in Oder VII Rule 4. W, however, hope that the m stake woul d
be expeditiously corrected by the |egislature.

Cost s
Section 35 of the Code deals with the award of cost and Section 35A
with award of conpensatory costs in respect of false or vexatious clains or
def ences. ' Section 95 deals with grant of conpensation for obtaining
arrest, attachment or injunction on insufficient grounds. These three
sections deal with three different aspects of award of cost and
conpensation. —Under Section 95 cost can be awarded upto Rs. 50, 000/ -
and under Section 35A, the costs awardable are upto Rs.3,000/-. Section
35B provides for award of cost for causing delay where a party fails to take
the step which he was required by or under the Code to take or obtains an
adj ournnent for taking such step or for producing evidence or on any ot her
ground. In circunstances nentioned in Section 35-B an order nay be
made requiring the defaulting party to pay to other party such costs as
woul d, in the opinion of the court, be reasonably sufficient to reinburse the
other party in respect of the expenses incurred by himin attending the
court on that date, and paynment of such costs, on the date next follow ng
the date of such order, shall be a condition precedent to the further
prosecution of the suit or the defence. = Section 35 postulates that the cost
shall follow the event and if not, reasons thereof shall be stated. The
award of the cost of the suit is in the discretion of the Court. In Sections 35
and 35B, there is no upper limt of amount of cost awardabl e.
Judi cial notice can be taken of the fact that many unscrupul ous
parties take advantage of the fact that either the costs are not awarded or
nom nal costs are awarded on the unsuccessful party. Unfortunately, it
has becone a practice to direct parties to bear their own costs. |In large
nunber of cases, such an order is passed despite Section 35(2) of the
Code. Such a practice also encourages filing of frivolous suits.. 1t also
| eads to taking up of frivolous defences. —Further wherever costs are
awarded, ordinarily the same are not realistic and are nomnal. Wen
Section 35(2) provides for cost to followthe event, it is inplicit that the
costs have to be those which are reasonably-incurred by a successfu
party except in those cases where the Court inits discretion may direct
ot herwi se by recording reasons thereof. The costs have to be actua
reasonabl e costs including the cost of the time spent by the successfu
party, the transportation and |odging, if any, or any other incidental cost
besi des the paynent of the court fee, |lawer’'s fee, typing and other cost in
relation to the litigation. It is for the Hi gh Courts to examine these aspects
and wherever necessary nmake requisite rules, regulations or practice
direction so as to provide appropriate guidelines for the subordinate courts
to foll ow
Section 80

Section 80(1) of the Code requires prior notice of two nonths to be
served on the Governnment as a condition for filing a suit except when there
is urgency for interimorder in which case the Court may not insist on the
rigid rule of prior notice. The two nmonths period has been provided for so
that the Governnment shall exam ne the claimput up in the notice and has
sufficient time to send a suitable reply. The underlying object is to curtai
the litigation. The object also is to curtail the area of dispute and
controversy. Simlar provisions also exist in various other |egislations as
wel | .  Wherever the statutory provision requires service of notice as a
condition precedent for filing of suit and prescribed period therefore, it is




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 10 of 46

not only necessary for the governnents or departnments or other statutory
bodies to send a reply to such a notice but it is further necessary to
properly deal with all nmaterial points and issues raised in the notice. The
Covernments, Government departnents or statutory authorities are

defendants in | arge nunber of suits pending in various courts in the

country. Judicial notice can be taken of the fact that in | arge nunber of
cases either the notice is not replied or in few cases where reply is sent, it
is generally vague and evasive. The result is that the object underlying
Section 80 of the Code and simlar provisions gets defeated. It not only
gives rise to avoidable litigation but also results in heavy expense and cost
to the exchequer as well. Proper reply can result in reduction of litigation
between State and the citizens. |In case proper reply is sent either the
claimin the notice nay be admtted or area of controversy curtailed or the
citizen may be satisfied on knowing the stand of the State. There is no
accountability in the Governnent, Central or State or the statutory
authorities in violating the spirit and object of Section 80.

These provisions cast an inplied duty on all concerned governnents
and States and statutory authorities to send appropriate reply to such
notices. 'Having regard to the existing state of affairs, we direct al
concerned governnments, Central or State or other authorities, whenever
any statute requires service of notice as a condition precedent for filing of
suit or other proceedings against it, to nomnate, within a period of three
nont hs, an officer who shall be made responsible to ensure that replies to
noti ces under Section 80 or simlar provisions are sent within the period
stipulated in a particular legislation. The replies shall be sent after due
application of mnd. A Despite such nomnation, if the Court finds that either
the notice has not been replied or reply is evasive and vague and has
been sent wi thout proper application of mind, the Court shall ordinarily
award heavy cost agai nst the CGovernnent and direct it to take appropriate
action against the concerned O ficer including recovery of costs from him

Section 115 of the Code vests power of revision in the H gh Court
over courts subordinate to it. Provisoto Section 115(1) of the Code before
the anendnment by Act 46 of 1999 read as under
"Provided that the High Court shall not, under this
section vary or reverse any order made, or nay
order deciding an issue, in the course of a suit or
ot her proceedi ng except where \026
(a) the order, if it had been nade in favour of
the party applying for revision, would have
finally disposed of the suit or other
pr oceedi ng; or
(b) the order, if allowed to stand, would
occasion a failure of justice or cause
irreparable injury to the party agai nst whom
it was nade."

Now, the aforesaid proviso has been substituted by the follow ng
provi so. :
"Provided that the High Court shall not, under this
section, vary or reverse any order nade, or any
order deciding an issue, in the course of a suit or
ot her proceedi ng, except where the order, if it had
been nade in favour of the party applying for
revi sion, would have finally disposed of the suit or
ot her proceedings."

The aforesaid clause (b) stands omtted. The question is about the
constitutional powers of the Hi gh Courts under Article 227 on account of
om ssion made in Section 115 of the Code. The question stands settled by
a decision of this Court in Surya Dev Rai v. Ram Chander Rai & O's.
[2003 (6) SCC 675] holding that the power of the Hi gh Court under Articles
226 and 227 of the Constitution is always in addition to the revisiona
jurisdiction conferred on it. Curtailment of revisional jurisdiction of the High
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Court under Section 115 of the Code does not take away and coul d not
have taken away the constitutional jurisdiction of the H gh Court. The
power exists, untrammel ed by the anendnent in Section 115 and is
avail abl e to be exercised subject to rules of self-discipline and practice
which are as well settl ed.
Section 148

The anmendnent nade in Section 148 affects the power of the Court
to enlarge tine that nmay have been fixed or granted by the Court for the
doi ng of any act prescribed or allowed by the Code. The anendnent
provi des that the period shall not exceed 30 days in total. Before
amendment, there was no such restriction of tine. Wether the Court has
no i nherent power to extend the tine beyond 30 days is the question. W
have no doubt that the upper limt fixed in Section 148 cannot take away
the i nherent power of the Court to pass orders as nay be necessary for
the ends of justice or to prevent abuse of process of Court. The rigid
operation of the section would | ead to absurdity. Section 151 has,
therefore, to be allowed to fully operate. Extension beyond maxi num of 30
days, thus, can be permitted if the act could not be perforned within 30
days for the reasons beyond the control of the party. W are not dealing
with a case where tine for doing an act has been prescribed under the
provi sions of the Limtation Act which cannot be extended either under
Section 148 or Section 151. W are dealing with a case where the tinme is
fixed or granted by the Court for performance of an act prescribed or
al l owed by the Court.
In Mahanth Ram Das/'v. Ganga Das [AIR 1961 SC 882], this Court
consi dered a case where an order was passed by the Court that if the
Court fee was not paid by a particular day, the suit shall stand di sm ssed.
It was a self-operating order |eading to dismissal of the suit. The party’s
application filed under Sections 148 and 151 of the Code for extension of
time was dismssed. Allow ng the appeal, it was observed:
"How undesirable it is to fixtime perenptorily for
a future happeni ng which | eaves the Court
powerl ess to deal with events that night arise in
between, it is not necessary to decide in this
appeal . These orders turn out, often enough to
be i nexpedient. Such procedural orders, though
perenptory (conditional decree apart), are, in
essence, in terrorem so that dilatory litigants
m ght put thenselves in order and avoi d del ay.
They do not, however, conpletely estop-a Court
fromtaking note of events and circunstances
whi ch happen within the tinme fixed. For exanple,
it cannot be said that, if the appellant had started
with the full noney ordered to be paid and cane
well in time, but was set upon and robbed by
thi eves the day previous, he could not ask for
extension of tine or that the Court was powerless
to extend it. Such orders are not |ike the | aw of
the Medes and the Persians."

There can be many cases where non-grant of extension beyond 30
days woul d amount to failure of justice. The object of the Code is not to
pronmote failure of justice. Section 148, therefore, deserves to be read
down to nean that where sufficient cause exists or events are beyond the
control of a party, the Court would have inherent power to extend tine
beyond 30 days.

Oder IX Rule 5

The period of seven days nentioned in Oder I X Rule 5 is clearly
directory.

O der XI Rule 15
The stipulation in Rule 15 of Order XI confining the inspection of
docunents 'at or before the settlenment of issues’ instead of "at any tinme' is
al so nothing but directory. It does not nean that the inspection cannot be
all owed after the settlement of issues.
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Judi cial | npact Assessnent
The Conmmittee has taken note of para 7.8.2 of Volunme | of the
Report of the National Commission to Review the Wirking of the
Constitution which reads as foll ows :
"7.8.2 Governnment of India should not throw the
entire burden of establishing the subordinate
courts and maintaining the subordinate judiciary
on the State Governnents. There is a concurrent
obligation on the Union Government to neet the
expendi ture for subordinate courts. Therefore,
the Pl anni ng Comm ssion and the Finance
Conmi ssion nmust all ocate sufficient funds from
national resources to neet the demands of the
State Judiciary in each of the States."

The Conmittee has further noticed that
"33.3 As poi nted out by the Constitution Review
Comm ssion, the l'aws which are being
adm ni stered by the Courts which are subordinate
to the Hi'gh Court are | aws which have been nmade

by,

(a) parliament on subjects which fall under the
Entries in List | andList Ill of Schedule 7 to

the Constitution, or

(b) State | egislatures on subjects which fal
under the Entries in List Il and List |}l of
Schedule 7 to the Constitution

But, the bulk of the cases (civil, crinminal) in the

subordi nate Courts concern the Law of Contract,
Transfer of Property Act, Sal e of Goods Act,
Negoti abl e I nstruments Act, Indian Penal Code,

Code of Civil Procedure, Code of Crimna

Procedure etc., which are all Central Laws made
under List Ill. |In addition, the subordinate Courts
adj udi cate cases (in civil, crimnal) arising under
Central Laws made under List I.

33.4 The central CGovernnent has, therefore, to
bear a substantial portion of the expenditure on
subordi nate Courts which are now being

est abl i shed/ mai ntai ned by the States. (The

Central CGovernment has only recently given

noni es for the fast track courts but these courts
are a snall fraction of the required nunber).

33.5 Under Article 247, Central GCovernment

could establish Courts for the purpose of
administering Central Laws in List |I. Except a few
Tribunals, no such Courts have been established
conmmensurate with the nunber of cases arising

out of subjects in List I."

The Conmittee has suggested that the Central Government has to
provi de substantial funds for establishing courts which are subordinate to
the H gh Court and the Planning Conm ssion and the Finance nmust make
adequate provisions therefore, noticing that it has been so recomended
by the Constitution Review Conmittee

The Conmmittee has al so suggested that
"Further, there nmust be ’'judicial inpact
assessment’, as done in the United States,
whenever any legislation is introduced either in
Parliament or in the State Legislatures. The
financi al menorandum attached to each Bill nust
estimate not only the budgetary requirenent of
ot her staff but al so the budgetary requirenment for
neeting the expenses of the additional cases that
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may arise out of the new Bill when it is passed by
the legislature. The said budget nust nention

the nunber of civil and crimnal cases likely to be
generated by the new Act, how many Courts are
necessary, how nmany Judges and staff are

necessary and what is the infrastructure

necessary. So far in the last fifty years such a
judicial inpact assessment has never been nmade

by any | egislature or by Parlianent in our
country."

Having regard to the constitutional obligation to provide fair, quick
and speedy justice, we direct the Central Governnent to exanine the
af oresai d suggestions and submt a report on this Court within four
nont hs.
Report No. 2
W will now take up Report No.2 dealing with nodel Alternative
Di sput e Resol uti-on and Medi ati on Rul es.
Part X of 'the Code (Sections 121 to 131) contains provisions in
respect of the Rules. Sections 122 and 125 enable the Hi gh Courts to
make Rules. Section 128 deals with matters for which rules nay provide.
It, inter alia, states that the rules which are not inconsistent with the
provisions in the body of the Code, but, subject thereto, may provide for
any matters relating to the procedure of Civil Courts.
The question for consideration is about fram ng of the rules for the
pur poses of Section 89 and Order X Rules 1A, 1B and 1C. These
provi si ons read as under
"89. Settlenment of disputes outside the Court\027
(1) Where it appears to the Court that there exist
el ements of a settlenent which may be
acceptable to the parties, the Court shal
fornmulate the terns of settlenent and given them
to the parties for their observations and after
receiving the observations of the parties, the
Court may refornulate the ternms of a possible
settlenent and refer the sane for\027

(a) arbitration;
(b) conci liation;
(c) judicial settlenent including
settlenent through Lok Adal at; or
(d) medi ati.on.
(2) VWere a di spute has been referred\ 027
(a) for arbitration or conciliation, the provisions

of the Arbitration and Conciliation Act, 1996
(26 of 1996) shall apply as if the

proceedi ngs for arbitration or conciliation
were referred for settlenent under the
provisions of that Act;

(b) to Lok Adal at, the Court shall refer the
sane to the Lok Adalat in accordance with

the provisions of sub-section (1) of section

20 of the Legal Services Authority Act,

1987 (39 of 1987) and all other provisions

of that Act shall apply in respect of the

di spute so referred to the Lok Adal at;

(c) for judicial settlenment, the Court shall refer
the same to a suitable institution or person
and such institution or person shall be

deenmed to be a Lok Adalat and all the

provi sions of the Legal Services Authority

Act, 1987 (39 of 1987) shall apply as if the

di spute were referred to a Lok Adal at under

the provisions of that Act;

(d) for mediation, the Court shall effect a
conprom se between the parties and shal
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foll ow such procedure as may be
prescri bed.

1A Direction of the court to opt for any
one node of alternative dispute

resol uti on.\ 027After recordi ng the adm ssions
and denials, the Court shall direct the
parties to the suit to opt either node of the
settl enent outside the Court as specified in
sub-section (1) of section 89. On the

option of the parties, the Court shall fix the
dat e of appearance before such forum or
authority as may be opted by the parties.

1B. Appearance before the conciliatory
forumor authority\027Wiere a suit is referred
under rule 1A the parties shall appear

bef ore such forum or authority for
conciliation of the suit.

1C. Appearance before the Court

consequent to the failure of efforts of

conci liation\027Were a suit is referred under
rule 1A and the presiding officer of
conciliation forumor authority is satisfied
that it would not be proper in the interest of
justice to proceed ' with the matter further
then, it shall refer the matter again to the
Court and direct the parties to appear

before the Court on the date fixed by it."

Sone doubt as to a possible conflict has been expressed in view of
use of the word "may’ in Section 89 when it stipulates that 'the Court may
refornulate the terns of a possible settlenent and refer the same for’ and
use of the word "shall’ in Order X, Rule 1A when it states that 'the Court
shall direct the parties to the suit to opt either node of settlenents outside
the Court as specified in sub-section (1) of Section 89
As can be seen from Section 89, its first part uses 'the word 'shall
when it stipulates that the 'court shall fornulate'ternms of settlement’. The
use of the word "may’ in later part of Section 89 only relates to the aspect
of reformulating the terms of a possible settlenment.” The intention of the
| egi sl ature behind enacting Section 89 .is that where it appears to the Court
that there exists elenent of a settlenent which may be acceptable to the
parties, they, at the instance of the court, shall be nmade to apply their mnd
so as to opt for one or the other of the four ADR methods nentioned in the
Section and if the parties do not agree, the court shall refer themto one or
ot her of the said nodes. Section 89 uses both the word ’shall’ and ' may’
whereas Order X, Rule 1A uses the word ’shall’ but on harnoni ous readi ng
of these provisions it becomes clear that the use of the word "may’ in
Section 89 only governs the aspect of refornulation of the terns of a
possi bl e settlenent and its reference to one of ADR nethods. There is no
conflict. It is evident that what is referred to one of the ADR npdes is the
di spute which is sunmarized in the terns of settlenent fornulated or
refornmulated in terms of Section 89.

One of the nodes to which the dispute can be referred is
"Arbitration’. Section 89 (2) provides that where a di spute has been
referred for Arbitration or Conciliation, the provisions of the Arbitration and
Conciliation Act, 1996 (for short '1996 Act’') shall apply as if the
proceedi ngs for Arbitration or Conciliation were referred for settlenent
under the provisions of 1996 Act. Section 8 of the 1996 Act deals with the
power to refer parties to Arbitration where there is arbitration agreenent.
As held in P. Anand Gajapathi Raju and hers v. P.V.G Raju (Dead)
and OGthers [(2000) 4 SCC 539], 1996 Act governs a case where
arbitration is agreed upon before or pending a suit by all the parties. The
1996 Act, however, does not contenplate a situation as in Section 89 of
the Code where the Court asks the parties to choose one or other ADRs
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including Arbitration and the parties choose Arbitration as their option. O
course, the parties have to agree for Arbitration. Section 82 of 1996 Act
enabl es the Hi gh Court to nmake Rules consistent with this Act as to al
proceedi ngs before the Court under 1996 Act. Section 84 enables the
Central CGovernment to make rules for carrying out the provisions of the
Act. The procedure for option to Arbitration anong four ADRs is not
contenpl ated by the 1996 Act and, therefore, Section 82 or 84 has no
applicability where parties agree to go for arbitration under Section 89 of
the Code. As already noticed, for the purposes of Section 89 and Order X,
Rule 1A, 1B and 1C, the relevant Sections in Part X of the Code enable
the High Court to frane rules. |If reference is made to Arbitration under
Section 89 of the Code, 1996 Act would apply only fromthe stage after
ref erence and not before the stage of reference when options under
Section 89 are given by the Court and chosen by the parties. On the
same anal ogy, 1996 Act in relation to Conciliation would apply only after
the stage of reference to Conciliation. The 1996 Act does not deal with a
situation where after suit is filed, the court requires a party to choose one
or other ADRs including Conciliation. Thus, for Conciliation also rules can
be made under Part X of the Code for purposes of procedure for opting for
"Conciliation’” and upto the stage of reference to Conciliation. Thus, there
is no inpedinent in the ADR rules being framed in relation to Cvil Court as
contenplated in Section 89 upto the stage of reference to ADR  The 1996
Act cones into play only after the stage of reference upto the award.
Applying the sanme anal ogy, the Legal Services Authority Act, 1987 (for
short ' 1987 Act’) or the Rules framed thereunder by the State
Covernments cannot act as inpedinment inthe H gh Court nmaking rules
under Part X of the Code covering the manner -in which option to Lok
Adal at can be nmade being one of the nodes provided in Section 89. The
1987 Act al so does not deal withthe aspect of exercising option to one of
four ADR met hods mentioned in Section 89. Section 89 makes applicable
1996 Act and 1987 Act fromthe stage after exercise of options and naking
of reference.

A doubt has been expressed inrelation to clause (d) of Section 89
(2) of the Code on the question as-to finalisation of the terns of the
conprom se. The question is whether the ternms of comprom se are to be
finalised by or before the nmedi ator or by or before the court. It is evident
that all the four alternatives, nanely, Arbitration, Conciliation, judicia
settlenent including settlenent through Lok Adal at “and nedi ation are
neant to be the action of persons or institutions outside the Court and not
before the Court. Oder X, Rule 1C speaks of the ’'Conciliation forun
referring back the dispute to the Court. |In fact, the court is not involved in
the actual nediation/conciliation. Cause (d) of Section 89(2) only means
that when nedi ati on succeeds and parties agree to the terns of
settlenent, the nediator will report to the court and the court, after giving
noti ce and hearing the parties, 'effect’ the conprom se and pass a decree
in accordance with the terns of settlenment accepted by the parties.
Further, in this view, there is no question of the Court which refers the
matter to nediation/conciliation being debarred fromhearing the nmatter
where settlenent is not arrived at. The Judge who nmakes the reference
only considers the limted question as to whether there are reasonabl e
grounds to expect that there will be settlenent and on that ground he
cannot be treated to be disqualified to try the suit afterwards if no
settlenent is arrived at between the parties.

The question also is about the paynment made and expenses to be
i ncurred where the court conpulsorily refers a natter for
conciliation/mnmediation. Considering |arge nunber of responses received
by the Committee to the draft rules it has suggested that in the event of
such compul sory reference to conciliation/mediation procedures if
expenditure on conciliation/nediation is borne by the governnment, it may
encourage parties to cone forward and nake attenpts at
conciliation/nmediation. On the other hand, if the parties feel that they have
to incur extra expenditure for resorting to such ADR nodes, it is likely to
act as a deterrent for adopting these nethods. The suggestion is |audable.
The Central CGovernnent is directed to examine it and if agreed, it shal
request the Planni ng Conmi ssion and Fi nance Commi ssion to make
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specific financial allocation for the judiciary for including the expenses

i nvol ved for mediation/conciliation under Section 89 of the Code. |In case,
Central Covernment has any reservations, the same shall be placed
before the court within four months. |In such event, the governnent shal

consi der provisionally rel easi ng adequate funds for these purposes al so
havi ng regard to what we have earlier noticed about nany statutes that are
bei ng adm nistered and litigations pending in the Courts in various States
are central |egislations concerning the subjects in List | and List IIl of
Schedule VI1 to the Constitution of India.

Wth a viewto enable the Court to refer the parties to
conciliation/mediation, where parties are unable to reach a consensus on

an agreed nane, there should be a panel of well trained
conciliators/nmediators to which it may be possible for the Court to nmake a
reference. It would be necessary for the High Courts and district courts to
take appropriate steps in the direction of preparing the requisite panels.

A doubt was expressed about the applicability of ADR rules for

di spute arising under the Fanmily Courts Act since that Act also

contenmpl ates rules to be nade. It is, however, to be borne in mnd that the
Fam |y Courts Act applies the Code for all proceedings before it. |In this
vi ew, ADR rul es nade under the Code can be applied to supplenent the

rul es made under the Fam ly Courts Act and provide for ADR insofar as

conci liation/mediation i's concerned.

It seens clear fromthe report that while drafting the nodel rules,

after exam ning the nediation rules in various countries, a fine distinction is
tried to be nmintained between conciliation and nmedi ati on, accepting the

vi ews expressed by British author M.Brown in his work on India that in
"conciliation' there is little nore |latitude and conciliator can suggest sone
ternms of settlenents too

When the parties conme to a settlenent upon a reference nmade by

the Court for mediation, as suggested by the Conmttee that there has to

be sone public record of the manner in which the suit is disposed of and,
therefore, the Court has to first record the settlenent and pass a decree in
terns thereof and if necessary proceed to execute it in accordance with

law. It cannot be accepted that such a procedure would be unnecessary.

If the settlenent is not filed in the Court for the purpose of passing of a
decree, there will be no public record of the settlenment. It is, however, a
different matter if the parties do not want the court to record a settlenent
and pass a decree and feel that the settlenment can be inplenented even

wi t hout decree. In such eventuality, nothing prevents themin informng the
Court that the suit nay be dism ssed as a dispute has been settled

bet ween the parties outside the Court.

Regardi ng refund of the court fee where the matter is settled by the
reference to one of the nodes provided in Section 89 of the Act, it is for the
State CGovernments to anend the laws on the |ines of amendnment nade in
Central Court Fee Act by 1999 Amendnent to the Code. The State
Covernments can consi der naking simlar anendnments in the State Court
Fee | egi sl ations.

The draft rules have been finalised by the Commttee. Prior to
finalisation, the sane were circulated to the H gh Courts, subordinate
courts, the Bar Council of India, State Bar Councils and the Bar
Associ ations, seeking their responses. Now, it is‘for the respective H-gh
Courts to take appropriate steps for making rules in exercise of rule
maki ng power subject to nodifications, if any, which may be considered
rel evant.

The draft Cvil Procedure-Alternative D spute Resol ution-and
Medi ati on Rules as framed by the Cormittee read as under
"Civil Procedure ADR and Medi ation Rul es

(These Rules are the final Rules framed by the

Conmittee, in nodification of the Draft Rules

circulated earlier, after considering the responses

to the Consultation paper)

Cvil Procedure Alternative D spute Resol ution

and Medi ation Rul es, 2003

In exercise of the rule naking power under
Part X of the Code of Civil Procedure, 1908 (5 of
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1908) and cl ause (d) of sub-section (2) of Section
89 of the said Code, the Hi gh Court of
\ 005\ 005\ 005\ 005\ 005. ., is hereby issuing the follow ng
Rul es:
Part |
Al ternative Dispute Resolution Rules
Rule 1: Title

These Rules in Part | shall be called the
"Civil Procedure \026 Alternative D spute Resol ution
Rul es 2003’
Rul e 2: Procedure for directing parties to opt
for alternative nodes of settlenent
(a) The Court shall, ‘after recordi ng adm ssions
and denials at the first hearing of the suit
under Rule 1 of Order X, and where it
appears to the Court that there exist
el ements of a settlenent which may be
acceptable to the parties, fornulate the
terns of settlenment and give themto the
parties fortheir observations under sub-
section (1) of Section 89, and the parties
shal |l subnit to the Court their responses
within thirty days of ‘the first hearing.
(b) At the next ‘hearing, which shall be not |ater
than thirty days of the recei pt of responses,
the Court may reformulate the terms of a
possi bl e settlenent and shall direct the
parties to opt for one of the nodes of
settl enent of disputes outside the Court as
specified in clauses (a) to (d) of sub-section
(1) of Section 89 read with Rule 1A of
Order X, in the manner stated hereunder,

Provi ded that the Court, in the

exerci se of such power, shall not refer any
di spute to arbitration or to judicia
settlenent by a person or institution wthout
the witten consent of all the parties to the
suit.
Rul e 3: Persons authorized to take decision
for the Union of India, State
Covernments and ot hers:

(1) For the purpose of Rule 2, the Union of
India or the Governnment of a State or
Union Territory, all local authorities, al

Public Sector Undertakings, all statutory
corporations and all public authorities shall
nom nate a person or persons or group of
persons who are authorized to take a fina
decision as to the node of Alternative

Di spute Resolution in which it proposes to

opt in the event of direction by the Court
under Section 89 and such nom nation

shal | be communi cated to the Hi gh Court

within the period of three nonths fromthe
date of comencenment of these Rul es and

the H gh Court shall notify all the
subordinate courts in this behalf as soon as
such nomi nation is received from such
Government or authorities.

(2) VWere such person or persons or group of
persons have not been nom nated as

af oresaid, such party as referred to in

clause (1) shall, if it is a plaintiff, file along
with the plaint or if it is a defendant file,
along with or before the filing of the witten
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statenment, a meno into the Court,
nom nating a person or persons or group of
persons who is or are authorized to take a
final decision as to the node of alternative
di spute resolution, which the party prefers
to adopt in the event of the Court directing
the party to opt for one or other node of
Al ternative Dispute Resolution
Rule 4: Court to give guidance to parties
while giving direction to opt
(a) Before directing the parties to exercise
option under clause (b) of Rule 2, the Court
shal | give such guidance as it deens fit to
the parties, by drawing their attention to the
rel evant factors which parties will have to
take into account, before they exercise their
option as to the particular node of
settl enent, nanely :
(i) that it will be to the advantage of the
parties, so far as tine and expense
are concerned, to opt for one or other
of these nodes of settl ement
referred to in section 89 rather than
seek a trial on the disputes arising in
the suit;
(ii) that, where there is no relationship
bet ween the parties which requires to
be preserved, it may be in the
interest of the parties to seek
reference of the matter of arbitration
as envisaged in clause (a) of sub-
section (1) of section 89.
(iii) that, where there is a relationship
bet ween the parties which requires-to
be preserved, it may be in the
interest of parties to seek reference
of the matter to conciliation or
nedi ati on, as envi saged in cl auses
(b) or (d) of sub-section (1) of section
89.

Expl anation : Disputes arising.in
mat ri noni al , mai ntenance and child
custody matters shall, anong
others, be treated as cases where a
rel ati onship between the parties
has to be preserved.

(iv) that, where parties are interested in a
final settlement which may lead to a
conpromise, it will be in the interests

of the parties to seek reference of the
matter to Lok Adalat or to judicia
settl enent as envisaged in clause (c)
of sub-section (1) of section 89.

(v) the difference between the different
nodes of settlenent, nanely,
arbitration, conciliation, nediation
and judicial settlenent as explai ned
bel ow :

Settlement by 'Arbitration’ neans the
process by which an arbitrator

appoi nted by parties or by the Court,
as the case nay be, adjudicates the

di sputes between the parties to the
suit and passes an award by the
application of the provisions of the
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Arbitration and Conciliation Act, 1996
(26 of 1996), in so far as they refer to
arbitration.

Settlement by 'Conciliation means

the process by which a conciliator

who i s appointed by parties or by the
Court, as the case may be,

conciliates the disputes between the
parties to the suit by the application
of the provisions of the Arbitration
and Conciliation Act, 1996 (26 of
1996) in so far as they relate to
conciliation, and in particular, in
exerci se of his powers under

sections 67 and 73 of that Act, by
maki ng proposals for a settlement of
the dispute and by formnulating or
refornmul ating the terns of a possible
settlenent; and hasa greater role
than a mediator.

Settl ement by *"Medi ati on’ means t he
process by which a nedi at or

appoi nted by parties or by the Court,
as the case may be, ‘nediates the

di spute between the parties to the
suit by the application of the

provi sions of the Mediation Rules,
2003 in Part Il, and'in particular, by
facilitating di scussi on between
parties directly or by communicating
wi th each ot her through the nediator,
by assisting parties in identifying

i ssues, reducing m sunderstandi ngs,
clarifying priorities, exploring areas of
conprom se, generating options in

an attenpt to solve the dispute and
enphasizing that it is the parties own
responsi bility for maki ng deci sions
whi ch affect them

Settlenment in Lok Adal at means
settlenent by Lok Adal at as

contenmpl ated by the Legal Services

Aut hority Act, 1987.

"Judicial settlenent’ nmeans a fina
settlenent by way of conprom se
entered into before a suitable
institution or person to which the
Court has referred the dispute and
which institution or person are

deened to be the Lok Adal ats under

the provisions of the Legal Service
Aut hority Act, 1987 (39 of 1987) and
where after such reference, the
provisions of the said Act apply as if
the dispute was referred to a Lok
Adal at under the provisions of that

Act .

Rule 5 : Procedure for reference by the Court
to the different nodes of settlenent

(a) VWere all parties to the suit decide to

exercise their option and to agree for
settlenent by arbitration, they shall apply to
the Court, within thirty days of the direction
of the Court under clause (b) of Rule 2 and

the Court shall, within thirty days of the said
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application, refer the matter to arbitration
and thereafter the provisions of the
Arbitration and Conciliation Act, 1996 (26 of
1996) which are applicable after the stage

of making of the reference to arbitration

under that Act, shall apply as if the
proceedi ngs were referred for settlenent by
way of arbitration under the provisions of

that Act;

(b) Where all the parties to the suit decide to
exercise their option and to agree for
settlenent by the Lok Adal at or where one

of the parties applies for reference to Lok
Adal at, the procedure envi saged under the

Legal Services Act, 1987 and.in particular

by section 20 of that Act, shall apply.

(c) Where all the parties to the suit decide to
exercise their option-and to agree for

judicial settlenent, they shall apply to the
Court within thirty days of the direction

under cl ause (b) of Rule 2 and then the

Court shall, within thirty days of the
application, refer the matter to a suitable
institution or person and such institution or
person shall be deenmed to be a Lok Adal at

and thereafter the provisions of the Lega
Services Authority Act, 1987 (39 of 1987)

whi ch are applicable after the stage of

maki ng of the reference to Lok Adalat

under that Act, shall apply as if the
proceedi ngs were referred for settl enent

under the provisions of that Act;

(d) Where none of the parties arewilling to
agree to opt or agree to refer the dispute to
arbitration, or Lok Adalat, or to judicial
settlenment, within thirty days of the
direction of the Court under clause (b) of

Rule 2, they shall consider if they could
agree for reference to conciliation or

medi ation, within the sanme peri od.

(e)(i) Were all the parties opt and agree for
conciliation, they shall apply to the Court,
within thirty days of the direction under
clause (b) of Rule 2 and the Court shall

within thirty days of the application refer-the
matter to conciliation and thereafter the

provi sions of the Arbitration and

Conciliation Act, 1996 (26 of 1996) which

are applicable after the stage of nmmking of

the reference to conciliation under that Act,
shal | apply, as if the proceedi ngs were
referred for settlenment by way of

conciliation under the provisions of that Act;
(ii) VWere all the parties opt and agree for
nedi ati on, they shall apply to the Court,
within thirty days of the direction under
clause (b) of Rule 2 and the Court shall

within thirty days of the application, refer
the matter to nediati on and then the

Medi ati on Rules, 2003 in Part Il shall apply.
(f) Where under clause (d), all the parties are
not able to opt and agree for conciliation or
nmedi ati on, one or nore parties nmay apply

to the Court within thirty days of the
direction under clause (b) of Rule 2,
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seeki ng settlenent through conciliation or
nedi ati on, as the case may be, and in that
event, the Court shall, within a further
period of thirty days issue notice to the
other parties to respond to the application,
and

(i) in case all the parties agree for
conciliation, the Court shall refer the
matter to conciliation and thereafter,

the provisions of the Arbitrati on and
Conciliation Act, 1996 which are

applicabl e after the stage of making

of the reference to conciliation under

that Act, shall apply.

(ii) in case all the parties agree for
nmedi ati on, the Court shall refer the

matter to nediation in accordance

with the Cvil Procedure \026 Mediation

Rul es, 2003 in Part- 11 shall apply.

(iii) i'n case all the parties do not agree
and where-it appears to the Court

that there exist elenents of a

settl enent which nay be acceptable

to the parties and that there is a

rel ati onshi p between the parties

whi ch has to be preserved, the Court

shall refer the matter to conciliation

or nediation, as the case may be. 1In

case the dispute is referred to
Conciliation, the provisions of the
Arbitration and Conciliation Act, 1996
which are applicable after the stage

of making of the reference to

Conci liation under that Act shall and

in case the dispute is referred to

medi ation, the provisions of the G vi
Procedur e- Medi ati on Rul es, 2003,

shal | apply.

(g) (i) Where none of the parties apply for
reference either to arbitration, or Lok

Adal at, or judicial settlenent, or for
conciliation or nmediation, within thirty days
of the direction under clause (b) of Rule 2,
the Court shall, within a further period of
thirty days, issue notices to the parties or
their representatives fixing the matter for
hearing on the question of making a
reference either to conciliation or
medi ati on.

(ii) After hearing the parties or their
representatives on the day so fixed the
Court shall, if there exist elenents of a
settl enent which nmay be acceptable to the
parties and there is a relationship between
the parties which has to be preserved, refer
the matter to conciliation or mediation. In
case the dispute is referred to Conciliation
the provisions of the Arbitrati on and
Conciliation Act, 1996 which are applicable
after the stage of making of the reference
to Conciliation under that Act shall and in
case the dispute is referred to nmedi ation
the provisions of the Cvil Procedure \026
Medi ati on Rul es, 2003, shall apply.

(h)(i) No next friend or guardian for the suit shall
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wi t hout the | eave of the Court, expressly
recorded in the proceedings of the Court,

opt for any one of the npdes of alternative

di spute resol ution nor shall enter into any
settl enent on behalf of a mnor or person

under disability with reference to the suit in
whi ch he acts as nere friend or guardian

(ii) Where an application is nade to the Court
for leave to enter into a settlenent initiated
into in the alternative dispute resol ution
proceedi ngs on behal f of a minor or other
person under disability and such m nor or

ot her person under disability is represented

by Counsel or pleader, the counsel or

pl eader shall file a certificate along with the
said application to the effect that the
settlenent is, in his opinion, for the benefit
of the mnor or other person under

disability. The decree of the Court based

on the settlenment to which the mnor or

ot her person under disability is a party,

shall refer to the sanction of the Court
thereto and shall set out the terms of the
settl enent.

Rule 6 : Referral to the Court and appearance
before the Court upon failure of

attenpts to settle disputes by

conciliation or judicial settlenment or

medi ati on

(1) VWere a suit has been referred for
settlenent for conciliation, nmediation or
judicial settlenent and has not been settled

or where it is felt that it would not be proper
in the interests of justice to proceed further
with the matter, the suit shall be referred
back again to the Court with a direction to

the parties to appear before the Court on a
speci fic date.

(2) Upon the reference of the matter back to
the Court under sub-rule (1) or under sub-
section (5) of section 20 of the Lega

Services Authority Act, 1987, the Court

shal |l proceed with the suit in accordance

with | aw.

Rule 7 : Training in alternative nmethods of
resol uti on of disputes, and

preparation of manual

(a) The High Court shall take steps to have
training courses conducted in places where

the Hi gh Court and the District Courts or
Courts of equal status are |ocated, by
requesti ng bodi es recogni zed by the Hi gh

Court or the Universities inmparting | ega
education or retired Faculty Menbers or

ot her persons who, according to the High

Court are well versed in the techni ques of
alternative nethods of resolution of dispute,
to conduct training courses for |awers and
judicial officers.

(b)(i) The H gh Court shall nom nate a committee
of judges, faculty menbers including retired
persons bel onging to the above categories,
seni or menbers of the Bar, other nenbers

of the Bar specially qualified in the

techni ques of alternative dispute resolution,
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for the purpose referred to in clause (a) and
for the purpose of preparing a detailed

manual of procedure for alternative dispute
resolution to be used by the Courts in the
State as well as by the arbitrators, or
authority or person in the case of judicia
settlenent or conciliators or nediators.

(ii) The said nanual shall describe the various
net hods of alternative dispute resolution,

the manner in which any one of the said
methods is to be opted for, the suitability of
any particular nethod for any particul ar

type of dispute and shall specifically dea
with the role of the above persons in

di sputes which are commercial or donestic

in nature or which relate to matrinoni al

mai nt enance and child custody natters.

(c) The H gh Court and the District Courts shal
peri odi cal'l y conduct sem nars and

wor kshops on the subject of alternative

di spute resolution procedures throughout

the State or States over which the High

Court has jurisdiction with a viewto bring
awar eness of such procedures and to

inmpart training to/l awers and judicia

of ficers.

(d) Per sons who have experience in the matter
of alternative dispute resol ution

procedures, and in particular inregard to
conciliation and nediation, shall be given
preference in the natter of enpanel nent

for purposes of conciliation or nediation
Rule 8 : Applicability to other proceedi ngs
The provisions of these Rules nay be

applied to proceedi ngs before the Courts,
including Family Courts constituted under

the Fam |y Courts Act (66 of 1984), while
dealing with matrinonial, mnaintenance and
child custody disputes, wherever

necessary, in addition to the rules franed
under the Family Courts Act, (66 of 1984).

PART 11
Cl VI L PROCEDURE MEDI ATI ON RULES
Rule 1 : Title
These Rules in Part |l shall be called the
Cvil Procedure Mediation Rules, 2003.
Rule 2 : Appoi nt rent of medi at or
(a) Parties to a suit may all agree on the nane
of the sole nediator for nediating between
t hem
(b) Were, there are two sets of parties and

are unable to agree on a sol e nediator,

each set of parties shall nom nate a

medi at or .

(c) Where parties agree on a sol e nedi ator
under clause (a) or where parties nom nate
nore than one nedi ator under clause (b),

the nedi ator need not necessarily be from

the panel of nediators referred to in Rule 3
nor bear the qualifications referred to in
Rul e 4 but should not be a person who

suffers fromthe disqualifications referred to
in Rule 5.

(d) VWere there are nore than two sets of
parties having diverse interests, each set
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shal |l nomi nate a person on its behalf and
the sai d noni nees shall select the sole
medi ator and failing unaninmity in that
behal f, the Court shall appoint a sole

nmedi at or .
Rule 3 : Panel of nediators :
(a) The High Court shall, for the purpose of

appoi nting nmedi ators between parties in
suits filed on its original side, prepare a
panel of mediators and publish the same
on its Notice Board, within thirty days of the
comng into force of these Rules, with copy
to the Bar Association attached to the
original side of the H gh Court.
(b)(i) The Courts of the Principal District and
Sessions Judge in each District or the
Courts of the Principal Judge of the Cty
Cvil Court or Courts of equal status shall
for the purposes of “appointing nmediators to
nedi at e between parties in suits filed on
their original side, prepare a panel of
nmedi ators, within a period of sixty days of
the comrencenent of these Rules, after
obt ai ni ng the approval of the H gh Court to
the names included/in the panel, and shal
publish the sane on their respective Notice
Boar d.
(ii) Copi es of the said panels referred to in
clause (i) shall be forwarded to-all the
Courts of equival ent jurisdiction or Courts
subordinate to the Courts referred to in
sub-clause (i) and to the Bar associ ations
attached to each of the Courts :
(c) The consent of the persons whose nanes
are included in the panel shall be obtained
bef ore enpanelling them
(d) The panel of nanmes shall contain a detail ed
Annexure giving details of the qualifications
of the nediators and their professional or
techni cal experience in different fields.
Rule 4 : Qualifications of persons to be
enpanel | ed under Rule 3 :

The foll owi ng persons shall be treated as
qualified and eligible for being enlisted in
the panel of nediators under Rule 3,

nanmely :
(a) (i) Retired Judges of the Supreme
Court of India;

(ii) Retired Judges of the Hi gh Court;
(iii) Retired District and Sessi ons Judges
or retired Judges of the Gty G vi
Court or Courts of equival ent status.
(b) Legal practitioners with at least fifteen
years standing at the Bar at the |evel of
the Suprenme Court or the Hi gh Court; or
the District Courts or Courts of equival ent
stat us.
(c) Experts or other professionals with at |east
fifteen years standing; or retired senior
bureaucrats or retired senior executives;
(d) Institutions which are thensel ves experts in
nedi ati on and have been recogni zed as
such by the Hi gh Court, provided the
nanes of its nenbers are approved by the
High Court initially or whenever there is
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Rule 5 : Di squalifications of persons :

The foll owi ng persons shall be
deened to be disqualified for being
enpanel | ed as nedi ators :

(1) any person who has been adjudged as
i nsol vent or is declared of unsound m nd
(ii) or any person agai nst whom crim na

charges involving noral turpitude are

franed by a crimnal court and are pending,

or

(i) any person who has been convicted by a
crimnal court for any offence involving

noral turpitude;

(iv) any person against whom di sciplinary
proceedi ngs or charges relating to noral
turpitude have been initiated by the
appropriate disciplinary authority which are
pendi ng or have resulted in a punishnent.

(v) any person who is interested or connected
with the subject-matter of dispute or is
related to any one of the parties or to those
who represent them unless such objection

is waived by all the parties in witing.

(vi) any | egal practitioner who has or is
appearing for any of the parties in the suit

or in any other suit or proceedings.

(vii) such ot her categories of persons as may
be notified by the H gh Court.

Rule 6 : Venue for conducting nediation :

The nedi at or shall conduct the nediation
at one or other of the follow ng places:

(i) Venue of the Lok Adal ar or permanent Lok
Adal at .

(ii) Any pl ace identified by the District Judge
within the Court precincts for the purpose of
conducti ng nedi ati on.

(iii) Any place identified by the Bar Association
or State Bar Council for the purpose of

medi ati on, within the prem ses of the Bar

Associ ation or State Bar Council, as the

case may be.

(iv) Any ot her place as nay be agreed upon by
the parties subject to the approval of the

Court.

Rul e 7: Preference:

The Court shall, while nonmi nating any
person fromthe panel of nmediators referred toin
Rul e 3, consider his suitability for resolving the
particul ar class of dispute involved in the suit and
shal | give preference to those who have proven
record of successful mediation or who have
special qualification or experience in mediation
Rule 8: Duty of mediator to disclose certain
facts :

(a) When a person is approached in

connection with his possible appoint ment

as a nedi ator, the person shall disclose in
witing to the parties, any circunmstances

likely to give rise to a justifiable doubt as to
hi s i ndependence or inpartiality.

(b) Every nediator shall, fromthe tinme of his
appoi nt nent and t hroughout the

conti nuance of the mediation proceedings,

wi t hout del ay, disclose to the parties in
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witing, about the existence of any of the
circunstances referred to in clause (a).
Rule 9 : Cancel | ati on of appoi nt nent

Upon information furnished by the nediator
under Rule 8 or upon any other informtion
received fromthe parties or other persons, if the
Court, in which the suit is filed, is satisfied, after
conducting such inquiry as it deens fit, and after
giving a hearing to the mediator, that the said
i nformati on has raised a justifiable doubt as to the
medi ator’ s i ndependence or inpartiality, it shal
cancel the appointment by a reasoned order and
repl ace himby anot her nedi ator.
Rul e 10 : Renoval or del etion from pane

A person whose nane is placed in the
panel referred to in Rule 3 nay be removed or his
name be deleted fromthe said panel, by the
Court which enpanelled him if

(i) he resigns or withdraws his name fromthe
panel for any reason
(ii) he is decl ared insol vent or i's decl ared of

unsound m nd;
(iii) he is a person against whom crini na
charges involving noral turpitude are
franed by a crimnal court and are pending;
(iv) he is a person who has been convicted by
a crimnal court for any offence involving
noral turpitude;
(v) he is a person agai nst whom di sci plinary
proceedi ngs on charges relating to nora
turpitude have been initiated by appropriate
di sciplinary authority which are pendi ng or
have resulted in a puni shrment;
(vi) he exhi bits or displays conduct, during the
conti nuance of the medi ati on proceedi ngs,
whi ch i s unbecom ng of a medi ator;
(vii) the Court which enpanel led, upon receipt
of information, if it is satisfied, after
conducting such inquiry as it deemfit, is of
the view, that it is not possible or desirable
to continue the name of that person in-the
panel ,

Provi ded that, before renpving or
del eting his nane, under clause (vi) and
(vii), the Court shall hear the mediator
whose nane is proposed to be renoved or
del eted fromthe panel and shall pass a
reasoned order.
Rule 11 : Procedure of mediation :
(a) The parties nmay agree on the procedure to
be foll owed by the nediator in the conduct
of the nediation proceedings.
(b) VWere the parties do not agree on any
particul ar procedure to be followed by the
medi ator, the nediator shall followthe
procedure herei nafter nmentioned, nanely :
(1) he shall fix, in consultation with the
parties, a tine schedule, the dates
and the tinme of each mediation
session, where all parties have to be
present;
(ii) he shall hold the nediation
conference in accordance with the
provi sions of Rule 6;
(iii) he may conduct joint or separate
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neetings with the parties;
(iv) each party shall, ten days before a
session, provide to the nediator a
brief menorandum setting forth the
i ssues, which according to it, need to
be resolved, and its position in
respect to those issues and al
i nfornmati on reasonably required for
the nmedi ator to understand the issue;
such menoranda shall al so be
mut ual | y exchanged between the
parties;
(v) each party shall furnish to the
nedi at or, copies of pleadings or
docunents or such otherinformation
as may be required by him.in
connection with the issues to be
resol ved.
Provi ded that where the nediator is
of the opinion that he should | ook into
any original docunment, the Court
may permit himto | ook into the
origi nal docunment before such officer
of the Court and on such date or tine
as the Court may fix.
(vi) each party shall furnish to the
nmedi at or such other information as
may be required by himin
connection with the issues to be
resol ved.
(c) Where there is nmore than one nedi ator, the
nedi at or nomi nated by each party shall first
confer with the party that nom nated him
and shall thereafter interact with the other
nmedi ators, with a viewto resolving the

di sput es.

Rule 12 : Medi at or not bound by Evi dence Act,
1872 or Code of Civil Procedure,

1908 :

The nedi ator shall not be bound by the
Code of Civil Procedure 1908 or the Evidence
Act, 1872, but shall be guided by principles of
fairness and justice, have regard to the rights and
obligations of the parties, usages of trade, if any,
and the nature of the dispute.

Rule 13 : Non- at t endance of parties at
sessions or meetings on due dates :
(a) The parties shall be present personally or

may be represented by their counsel or

power of attorney hol ders at the neetings

or sessions notified by the nediator.

(b) If a party fails to attend a session or a
nmeeting notified by the nediator, other

parties or the nediator can apply to the

Court in which the suit is filed, to issue
appropriate directions to that party to attend
before the mediator and if the Court finds

that a party is absenting hinmself before the
medi at or without sufficient reason, the

Court may take action against the said

party by inposition of costs.

(c) The parties not resident in India, nmay be
represented by their counsel or power of

attorney hol ders at the sessions or

nmeeti ngs.
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Rule 14 : Adm ni strative assistance
In order to facilitate the conduct of
nmedi ati on proceedi ngs, the parties, or the
nmedi ator with the consent of the parties, may
arrange for admnistrative assistance by a
suitable institution or person.
Rule 15 : Ofer of settlenent by parties :
(a) Any party to the suit may, 'without
prejudice’, offer a settlenent to the other
party at any stage of the proceedings, with
notice to the medi ator.
(b) Any party to the suit may make a, 'with
prejudice’ offer, to the other party at any
stage of the proceedings, with notice to the
medi at or .
Rule 16 : Rol e -of nedi ator
The nedi ator shall attenpt to facilitate
vol untary resol ution of the dispute by the parties,
and comuni cate the view of each party to the
ot her, assist themin identifying issues, reducing
m sunder standi-ngs, clarifying priorities, exploring
areas of conpronmi se and generating options in
an attenpt to solve the di spute, enphasizing that
it is the responsibility of the parties to take
deci si on which effect them he shall not inpose
any terns of settlenment on the parties.
Rule 17 : Parties al one responsible for taking
deci sion :
The parties must understand that the
nmedi ator only facilitates in arriving at a decision to
resol ve disputes and that he will not and cannot
i npose any settlement nor does the nediator give
any warranty that the nmediation will result in a
settlenent. The nediator shall not inpose any
deci sion on the parties.
Rule 18 : Time limt for conpletion of mediation
On the expiry of sixty days fromthe date
fixed for the first appearance of the parties before
the nedi ator, the mediation shall stand
termi nated, unless the Court, which referred the
matter, either suo noto, or upon request by the
nmedi ator or any of the parties, and upon hearing
all the parties, is of the view that extension of tine
is necessary or may be useful; but such extension
shall not be beyond a further period of thirty days.
Rule 19 : Parties to act in good faith
VWil e no one can be compelled to commt
to settle his case in advance of mediation, al
parties shall commt to participate in the
proceedings in good faith with the intention to
settle the dispute, if possible.

Rul e 20 : Confidentiality, disclosure and
inadm ssibility of information
(1) VWen a nedi ator receives confidentia

i nformati on concerning the dispute from

any party, he shall disclose the substance

of that information to the other party, if
permitted in witing by the first party.

(2) when a party gives information to the
medi at or subject to a specific condition that
it be kept confidential, the nediator shal
not disclose that information to the other
party, nor shall the nediator voluntarily

di vul ge any information regarding the
docunents or what is conveyed to him
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orally as to what transpired during the

medi ati on.

(3) Recei pt or perusal, or preparation of

records, reports or other docunments by the
medi ator, or receipt of information orally by
the mediator while serving in that capacity,
shal | be confidential and the nedi ator shal
not be conpelled to divul ge informtion
regardi ng the docunents nor in regard to

the oral information nor as to what
transpired during the mediation.

(4) Parties shall maintain confidentiality in
respect of events that transpired during

nedi ati on and shall not rely on or introduce
the said information in any ot her

proceedings as to :

(a) vi ews expressed by a party in the
course of ‘the nedi ati on proceedings;
(b) docunent s obtai ned during the

nedi ati on _whi ch were expressly
required to be treated as confidentia
or other notes, drafts or information
gi ven by parties or nediators;

(c) proposal s nade or vi ews expressed

by the nediator;

(d) adnmi ssion nade by a party in the

course of nediation proceedi ngs;

(e) the fact that a party had or had not
indicated willingness to accept a

pr oposal

(5) There shall be no stenographic or audi o or

vi deo recordi ng of the nediation

pr oceedi ngs.

Rule 21 : Privacy

Medi ation sessions and neetings are

private; only the concerned parties-or their
counsel or power of attorney holders can attend.
Q her persons may attend only with the

perm ssion of the parties or with the consent of
t he nedi ator.

Rul e 22 : [ mmunity :

No medi ator shall be held Iiable for
anyt hi ng bona fide done or onitted to be done by
hi m during the nediation proceedings for civil or
crimnal action nor shall he be summoned by any
party to the suit to appear in a Court of lawto
testify in regard to information received by himor
action taken by himor in respect of drafts or
records prepared by himor shown to himduring
the nedi ati on proceedings.

Rul e 23 : Comuni cati on between nedi at or
and the Court
(a) In order to preserve the confidence of

parties in the Court and the neutrality of the
medi ator, there should be no

comuni cati on between the nmedi ator and

the Court, except as stated in clauses (b)

and (c) of this Rule.

(b) I f any communi cati on between the nedi at or
and the Court is necessary, it shall be in
witing and copies of the same shall be

given to the parties or their counsel or

power of attorney.

(c) Conmuni cati on between the nedi ator and
the Court shall be Iimted to conmmunication
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by the nedi at or

(i) with the Court about the failure of

party to attend;

(ii) with the Court with the consent of the

parties;

(i) regardi ng his assessnent that the
case is not suited for settlenent

t hrough nedi ati on;

(iv) that the parties have settled the

di spute or disputes.

Rule 24 : Settl emrent Agreenent

(1) VWere an agreement is reached between
the parties in regard toall the issues in the
suit or sone of the issues, the sane shal

be reduced to witing and signed by the
parties or their power of attorney holder. |If
any counsel have represented the parties,

they shall attest the signature of their
respective clients.

(2) The agreenent of the parties so signed and
attested shall be subnmitted to the nediator
who shall, with a covering letter signed by

him forward the saneto the Court in which

the suit is pending.

(3) VWhere no agreement is arrived at between
the parties, before the tine limt stated in
Rul e 18 or where, the nediator is of the

view that no settlenent is possible, he shal
report the sanme to the said Court in witing.
Rul e 25 : Court to fix a date for recording
settl enent and passing decree

(1) Wthin seven days of the receipt of any
settlenent, the Court shall issue notice to

the parties fixing a day for recording the

settl enent, such date not being beyond a

further period of fourteen days fromthe

date of receipt of settlenent, and the Court
shall record the settlement, if it .is not
col l usi ve

(2) The Court shall then pass a decree in
accordance with the settlenent so

recorded, if the settlenent disposes of al

the issues in the suit.

(3) If the settlenent disposes of only certain
issues arising in the suit, the Court shal
record the settlement on the date fixed for
recording the settlenent and (i) if the

i ssues are servable fromother issues and if

a decree could be passed to the extent of

the settlement covered by those issues, the
Court may pass a decree straightaway in
accordance with the settlenment on those

i ssues without waiting for a decision of the
Court on the other issues which are not

settl ed.

(ii) if the issues are not servable, the Court
shall wait for a decision of the Court on the

ot her issues which are not settl ed.

Rul e 26 : Fee of nediator and costs :
(1) At the time of referring the disputes to
nedi ati on, the Court shall, after consulting

the nediator and the parties, fix the fee of

the nedi ator.

(2) As far as possible a consolidated sum may
be fixed rather than for each session or
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neeti ng.
(3) Where there are two nediators as in clause

(b) of Rule 2, the Court shall fix the fee
payabl e to the nediators which shall be
shared equally by the two sets of parties.

(4) The expense of the nediation including the
fee of the nmediator, costs of administrative
assi stance, and other ancillary expenses
concerned, shall be borne equally by the
various contesting parties or as may be

ot herwi se directed by the Court.

(5) Each party shall bear the costs for
producti on of w tnesses on his side

i ncludi ng experts, or for production of
docunent s.

(6) The nedi ator may, before the
conmmencemnent of mediation, direct the

parties to deposit equal sums, tentatively,
to the extent of 40% of the probable costs

of the nediation, as referred to in clauses
(1), (3) and (4). The renunining 60% shal

be deposited with the nmediator, after the
concl usi on of mediation. For the amount of
cost paid to the nediator, he shall issue the
necessary recei pts/and a statenent of

account shall be filed, by the mediator in
the Court.

(7) The expense of mediation including fee, if
not paid by the parties, the Court shall, on
the application of the nediator or parties,
direct the concerned parties to pay, and if
they do not pay, the Court shall recover the
said anpbunts as if there was a decree for

the sai d amount.

(8) VWere a party is entitled to legal aid under
section 12 of the Legal Services Authority
Act, 1987, the anpbunt of fee payable to the
nedi at or and costs shall be paid by the
concerned Legal Services Authority under

that Act.

Rul e 27 : Ethics to be foll owed by nedi at or
The nedi ator shall :

(1) foll ow and observe these Rules strictly and
with due diligence;

(2) not carry on any activity or conduct which

coul d reasonably be considered as conduct
unbecom ng of a medi ator;

(3) uphold the integrity and fairness of the
nedi ati on process;
(4) ensure that the parties involved in the

nedi ati on and fairly inforned and have an

adequat e under st andi ng of the procedura

aspects of the process;

(5) satisfy hinmself/herself that he/she is
qualified to undertake and conplete the

assignment in a professional manner;

(6) di scl ose any interest or relationship likely to
affect inmpartiality or which mght seek an

appear ance of partiality or bias;

(7) avoid, while conmunicating with the

parties, any inpropriety or appearance of

i mpropriety;

(8) be faithful to the relationship of trust and
confidentiality inposed in the office of

medi at or;
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(9) conduct all proceedings related to the
resol utions of a dispute, in accordance with
the applicable | aw,

(10) recogni ze that nediation is based on
principles of self-determ nation by the
parties and that medi ation process relies

upon the ability of parties to reach a

vol untary, undiscl osed agreenent;

(12) mai ntai n the reasonabl e expectations of the
parties as to confidentiality;

(12) refrain from prom ses or guarantees of
results.

Rul e 28 : Transi tory provisions :

Until a panel of arbitrators is prepared by

the High Court and the District Court, the Courts
referred to in Rule 3, nmay nom nate a medi ator of
their choice if the nmediator belongs to the various
cl asses of persons referred to in Rule 4 and is
duly qualified and i's not disqualified, taking into
account the suitability of the mediator for

resol ving the particular dispute.”

Report No. 3

Report No. 3 deal s with the Case Fl ow Managenent and Mde
Rul es. The case managenent policy can yield remarkable results in
achi eving nore disposal of the cases. Its nandate is for the Judge or an
of ficer of the court to set a time-table and nonitor a case fromits initiation
to its disposal. The Conmittee on survey of the progress nmade in other
countries has come to a conclusion that the case nanagenment system has
yi el ded exceedi ngly good results.

Model Case Fl ow Managenent Rul es have been separately dealt
with for trial courts and first appellate subordinate courts and for Hi gh
Courts. These draft Rules extensively deal with the various stages of the
[itigation. The Hi gh Courts can exam ne these Rules, discuss the matter
and consider the question of adopti ng or nmaking case | aw managenent
and nodel rules with or without nodification, so that a step forward is
taken to provide to the litigating public a fair, speedy and i nexpensive
justice.
The Model Case Fl ow Managerment Rul es read as under
"MODEL CASE FLOW MANAGEMENT RULES

(A Model Case Managenment Rules for Tria
Courts and First Appellate Subordinate

Courts

l. Division of Civil Suits and Appeals into
Tracks

. Oiginal Suits

1. Fixation of time limts while issuing
notice

2. Servi ce of Sumons/notice and

conpl etion of pleadings

3. Calling of Cases (Hajri or Call Work
or Roll Call)

4. Procedure on the grant of interim
orders

5. Referral to Alternate Dispute

Resol ution

6. Procedure on the failure of Alternate
Di sput e Resol ution

7. Referral to Comm ssioner for

recordal of evidence

8. Cost s

9. Proceedi ngs for Perjury

10. Adj our nnent s

11. nm scel | aneous Applications.

[l First Appeals to Subordinate Courts
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1. Service of Notice of Appea

2. Essential Docunments to be filed with

t he Memorandum of Appea

3. Fixation of time limts in interlocutory
matters

4. Steps for conpletion of all formalities
(Call Work Hajri)

5. Procedure on grant of interimorders

6. Filing of Witten subm ssions

7. Cost s

I V. Application/Petition under Special Acts
V. Criminal Trial and Crimnal Appeals to
Subor di nate Courts

(a) Crimnal Trials

(b) Crimnal Appeals

A/ Noti ce under section 80 of Code of Givi
Procedure

VI, Not e

(B) Model Case Fl ow Managenent Rules in

Hi gh Court

l. Divi sion of Cases into Tracks
. Wit of Habeas Corpus
Il Mode of Advance Service

V. First Appeal's to H gh Court
V. Appeal s to/Division Bench
VI . Second Appeals.

Vi, Cvil Revisions

VI, Crimnal Appeals

I X. Not e.

\ 005\ 005. . Hi gh Court Rules, 2003

In exercise of the power conferred by Part X of

the Code of Civil Procedure 1908, (5 of 1908) and
\005.. High Court Act, \005\005 and all other powers
enabl i ng, the \005. Hi gh Court hereby nakes the
following Rules, in regard to case fl ow

managenment in the subordinate courts.

(A Model Rules for Trial Courts and First

Appel | ate Subordi nate Courts

l. Division of Givil Suits and Appeals into

Tr acks

1. Based on the nature of dispute;, the
guantum of evi dence to be recorded and the tine
likely to be taken for the conpletion of suit, the
suits shall be channeled into different tracks.
Track | may include suits for naintenance,

di vorce and child custody and visitation rights,
grant of letters of adm nistration and successi on
certificate and sinmple suits for rent or for eviction
(upon notice under Section 106 of Transfer of
Property Act). Track 2 nmay consist of noney

suits and suits based solely on negotiable
instruments. Track 3 may include suits

concerning partition and |ike property disputes,
trademar ks, copyrights and other intellectua
property matters. Track 4 may relate to other
matters. Al efforts shall be taken to conplete the
suits intrack 1 within a period of 9 nonths, track
2 within 12 nmonths and suits in track 3 and 4

wi thin 24 nonths.

This categorization is illustrative and it wll
be for the H gh Court to make appropriate
categorization. It will be for the judge concerned

to nake an appropriate assessnent as to which
track any case can be assigned.
2. Once in a nonth, the registry/admnistrative
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staff of each Court will prepare a report as to the
stage and progress of cases which are proposed

to be listed in next nonth and place the report
before the Court. When the matters are listed on
each day, the judge concerned may take such
decision as he may deemfit in the presence of
counsel /parties in regard to each case for
renovi ng any obstacles in service of sunmons,
conpl etion of pleadings etc. with a viewto nmake
the case ready for disposal

3. The judge referred to in clause (2) above,
may shift a case fromone track to another
dependi ng upon the conplexity and ot her

circunst ances of the case

4, Where conputerization is available, the
nonthly data will be fed into the conputer in such
a manner that the judge referred to in clause (2)
above, will be able to ascertain the position and
the stage of every case in every track fromthe
conput er ‘'screen. -~ Over a period, all cases
pending in his Court will be covered. \Where
conputerization is not available, the nonitoring
nmust be done nmanual | y.

5. The judge referred to in clause (2) above,
shal |l nonitor and control the flow or progress of
every case, either fromthe conputer or fromthe
regi ster or data placed before himinthe above
manner or in sone other manner he may

i nnovat e.

. Original Suit

1. Fixation of tinme limts while issuing
notice :

(a) Wherever notice is issued in a suit, the

noti ce should indicate that the Code
prescribes a maxi mum of 30 days for filing
witten statenent (which for specia

reasons may be extended upto 90 days)

and, therefore, the defendants may prepare
the witten statenment expeditiously and that
the matter will be listed for that purpose on
the expiry of eight weeks fromthe date of

i ssue of notice (so that it can be a definite
date). After the witten statenent is filed,
the replication (if any, proposed and
permtted), should be filed within six weeks
of receipt of the witten statenent. |If there
are nore than one defendant, each one of

the defendant should conmply with this
requirenent within the time-limt.

(b) The notice referred to in clause (a) shall be
acconpani ed by a conpl ete copy of the
plaint and all its annexure/encl osures and

copies of the interlocutory applications, if
any.

(c) If interlocutory applications are filed al ong
with the plaint, and if an ex-parte interim
order is not passed and the Court is

desirous of hearing the respondent, it may,
whil e sending the notice along with the
plaint, fix an earlier date for the hearing of
the application (than the date for filing
witten statenent) dependi ng upon the

urgency for interimrelief.

2. Servi ce of Summons/notice and

conpl etion of pleadings :




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 35 of 46
(a) Sunmons nmay be served as indicated in

clause (3) of Rule 9 of Order V.

(b) In the case of service of sumobns by the

plaintiff or a courier where a returnis filed
that the defendant has refused notice, the
return will be acconpani ed by an

undertaking that the plaintiff or the courier
as the case may be, is aware that if the
return is found to be fal se, he can be

puni shed for perjury or sunmarily dealt with
for contempt of Court for abuse of the

provi sions of the Code. Where the plaintiff
conmes forward with a return of 'refusal’, the
provisions of Order 9A Rule (4) wll be

foll owed by re-issue of 'sumpns t hrough

Court.

(c) If it has not been possible to effect service
of sumons under Rul e 9 of Order V, the

provi sions of Rule 17 of Order V shall apply
and the plaintiff shall within 7 days fromthe
date of its inability to serve the sumons,

to request the Court to permt substituted
service. The dates for filing the witten
statenment and replication, if any, shal

accordi ngly stand extended.

3. Calling of Cases (Hajri or Call Wrk or
Roll Call) :

The present practice of the Court-master or
Bench-clerk calling all the cases listed on a
particul ar day at the begi nning of the day in order
to confirm whether counsel are ready, whether
parties are present or whether various steps in
the suit or proceeding has been taken, is
consuning a lot of time of the Court, sometines
al nost two hours of the best part of the day when
the judge is fresh. After such work, the Court is
left with very limted time to deal with cases listed
before it. Formal listing should be first before a
nom nated senior officer of the registry, one or
two days before the listing in Court. —He may give
dates in routine matters for conpliance with
earlier orders of Court. Cases will be listed
before Court only where an order of the Court is
necessary or where an order prescribing the
consequences of default or where a perenptory
order or an order as to costs is required to be
passed on the judicial side. Cases which have to
be adjourned as a matter of routine for taking
steps in the suit or proceedi ng shoul d not be
unnecessarily listed before Court. \Were
parties/counsel are not attending before the
Court-officer or are defiant or negligent, their
cases may be placed before the Court. Listing of
cases on any day before a Court should be based
on a reasonable estimate of time and nunber of
cases that can be disposed of by the Court in a
particul ar day. The Courts shall, therefore
di spense with the practice of calling all the cases
listed adjourned to any particular day. Cases wll
be first listed before a nomi nated senior officer of
the Court, nom nated for the purpose.

4, Procedure on the grant of interim
orders:
(a) If an interimorder is granted at the first

hearing by the Court, the defendants woul d
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have the option of noving appropriate
applications for vacating the interimorder

even before the returnable date indicated in

the notice and if such an application is filed,
it shall be listed as soon as possible even

bef ore the returnabl e date.

(b) If the Court passes an ad-interimex-parte
order in an interlocutory application, and

the reply by the defendants is filed, and if,
thereafter, the plaintiff fails to file the
rejoinder (if any) w thout good reason for

the delay, the Court has to consider

whet her the stay or interimorder passed by

the Court shoul d be vacated and shall i st

the case with that purpose. This is neant

to prevent parties taking adjournment with

a view to have undue benefit of the ad
interimorders. ~The plaintiff may, if he so
chooses, also waive his right to file a
rej oi nder. ~A communi cati on of option by

the plaintiff not to file a rejoinder, made to
the registry will be deened to be the

conpl etion of pleadings in the interlocutory
applicati on.

5. Referral to Alternate Dispute Resolution:
(I'n the hearing before the Court, after

conpl etion of pleadings, time limt for discovery
and inspection, and adm ssion and denials, of
docunents shall be fixed, preferably restricted to
4 weeks each)

After the conpl etion of adm ssion and

deni al of docunents by the parties, the suit shal
be listed before the Court (for examination of
parties under Order X of the Civil Procedure
Code. A joint statenent of adm tted facts shall be
filed before the said date.) The Court shal
thereafter, follow the procedure prescribed under
the Alternative D spute Resolution and Mediation
Rul es, 2002.

6. Procedure on the failure of Alternate

Di sput e Resol ution

On the filing of report by the Mediator under
the Mediation Rules that efforts at Mediati on have
failed, or a report by the Conciliator under the
provi sions of the Arbitration and Conciliation Act,
1996, or a report of no settlement in the Lok
Adal at under the provisions of the Legal Services
Authority Act, 1987 the suit shall be listed before
the registry within a period of 14 days. At the said
hearing before the registry, all the parties shal
submit the draft issues proposed by them The
suit shall be listed before the Court within 14 days
thereafter for fram ng of issues.

VWen the suit is listed after failure of the
attenpts at conciliation, arbitration or Lok Adal at,
the Judge may nerely inquire whether it is stil
possi ble for the parties to resolve the dispute.
This should invariably be done by the Judge at
the first hearing when the matter comes back on
failure of conciliation, mediation or Lok Adalt.

If the parties are not keen about settlenent,
the Court shall frame the issues and direct the
plaintiff to start examining his w tnesses. The
procedure of each witness filing his exam nation-

i n-chief and being examined in cross or re-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 37 of 46

exam nation will continue, one after the other.
After conpletion of evidence on the plaintiff’'s
side, the defendants shall |ead evidence |ikewi se,
witness after w tness, the chief exam nation of
each witness being by affidavit and the witness
bei ng then cross-exam ned or re-examned. The
parties shall keep he affidavit in chief-exam nation
ready whenever the witness’'s examination is

taken up. As far as possible, evidence must be
taken up day by day as stated in clause (a) of
proviso to Rule 2 of Order XVII. The parties shal
also indicate the likely duration for the evidence to
be conpleted, and for the arguments to be
thereafter heard. The Judge shall ascertain the
availability of tine of the Court and will list the
matter for trial on a date when the trial can go on
fromday to day and conclude the evidence. The
possi bility of further negotiation and settl ement
shoul d be kept open-and if such a settl enent

takes place, it should be open to the parties to
nove the registry for getting the matter |isted at
an earlier date for disposal

7. Referral to Comm ssioner for recordal of
evi dence :
(a) The Hi gh Court shall conduct an

exam nation on the subjects of the Code of
Cvil Procedure and Evidence Act. Only
those advocates who have passed an

exam nati on conducted by the Hi gh Court

on the subjects of "Code of Civil Procedure
and Evidence Act, - shall be appointed as
Conmi ssi oners for recording evidence.

They shall be ranked according to the

mar ks secured by them

(b) It is not necessary that in every case the
Court shoul d appoi nt a Conm ssi oner for
recordi ng evidence. Only if the recording of
evidence is likely to take a long tinme, or
there are any ot her special grounds, should
the Court consider appointing a

Conmi ssi oner for recording the evidence.

The Court should direct that the matter be
listed for argunents fifteen days after the
Conmi ssioner files his report with the

evi dence.

The Court may initially fix a specific period
for the conpletion of the recording of the
evi dence by the Comm ssioner and direct
the matter to be listed on the date of expiry
of the period, so that Court may know
whet her the parties are co-operating with
t he Commi ssi oner and whet her the
recordi ng of evidence is getting
unnecessarily prol onged.

(c) Conmi ssioners should file an undertaki ng
in Court upon their appointnent that they
will keep the records handed over to them

and those that nay be filed before them

safe and shall not allow any party to inspect
themin the absence of the opposite
party/counsel. |If there is delay of nore
than one nonth in the dates fixed for
recordi ng evidence, it is advisable for them
to return the file to the Court and take it
back on the eve of the adjourned date.
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8. Costs :

So far as awardi ng of costs at the tinme of
judgrment is concerned, awarding of costs nust
be treated generally as mandatory in as much as
the liberal attitude of the Courts in directing the
parties to bear their own costs had |l ed parties to
file a nunber of frivolous cases in the Courts or to
rai se frivol ous and unnecessary issues. Costs
shoul d invariably follow the event. \Were a party
succeeds ultimately on one issue or point but
| oses on nunber of other issues or points which
were unnecessarily raised, costs nust be
appropriately apportioned. Speci al reasons nust
be assigned if costs are not being awarded.

Costs shoul d be assessed according to rules in
force. |If any of the parties has unreasonably
protracted the proceedi ngs, the Judge shoul d
consi der exercising discretion to inpose
exenpl ary ‘costs after taking i nto account the
expense i'ncurred for the purpose of attendance
on the adjourned dates.

9. Proceedi ngs for Perjury :

If the Trial Judge, while delivering the
judgrent, is of the viewthat any of the parties or
wi t nesses have willfully and deliberately uttered
bl at ant fal sehoods, he shall consider (at least in
sonme grave cases) whether it is a fit case where
prosecution should be initiated for perjury and
order prosecution accordingly.

10. Adj ournnment s :

The anendnents to the Code have
restricted the nunmber of adjournments to three in
the course of hearing of the suit, on reasonable
cause being shown. Wen a suit is listed before
a Court and any party seeks adjournment, the
Court shall have to verify whether the party is
seeki ng adj ournnent due to circunstances
beyond the control of the party, ‘as required by

clause (b) of proviso to Rule 2 of Order XVII. The
Court shall inpose costs as specified in Rule 2 of
Order XVi |

11. M scel | aneous Applications :

The proceedings in a suit shall not be
stayed nerely because of the filing of
M scel | aneous Application in the course of suit
unl ess the Court in its discretion expressly thinks
it necessary to stay the proceedings in the suit.
[l First Appeals to Subordinate Courts
1. Service of Notice of Appea

First Appeal s being appeals on question of
fact and law, Courts are generally inclined to
admit the appeal and it is only in exceptiona
cases that the appeal is rejected at the adm ssion
stage under Rule 11 of Order XLI. 1In view of the
anmended CPC, a copy of the nenorandum of
appeal is required to be filed in the subordinate
Court. It has been clarified by the Supreme Court
that the requirenment of filing a copy of appea
menor andum i n the sub-ordi nate Court does not
nmean that appeal menorandum cannot be filed in
the Appellate Court inmrediately for obtaining
interimorders.

Advance notice shoul d sinultaneously be
given by the counsel for the party who is
proposing to file the appeal, to the counsel for the
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opposite party who appeared in the sub-ordinate
Court so as to enable the respondents to appear
if they so choose, even at the first hearing stage.

2. Essential Docunments to be filed with the
Menor andum of Appeal :
The Appellant shall, as far as possible, file,

along with the appeal, copies of essentia
docunents marked in the suit, for the purpose of
enabl i ng the appellate Court to understand the
points raised or for purpose of passing interim
orders.

3. Fixation of time limts in interlocutory
matters :

Whenever notice is issued by the appellate
Court in interlocutory matters, the notice should
i ndi cate the date by which the reply should be
filed. The rejoinder, if any, should be filed within
four weeks of receipt of the reply. |If there are
nore parties than one who are Respondents,
each one of the Respondent should conply with
this requirenent within the timelimt and the
rejoinder may be filed within four weeks fromthe
recei pt of the last reply.

4. Steps for conpletion of all formalities/
(Call Work) (Hajri) :

The appeal shall be listed before the

registry for conpletion of all formalities necessary
before the appeal is taken up for final hearing.
The procedure indicated above of l1isting the case
before a senior officer of the appellate Court
registry for giving dates in routine matters mnust
be followed to reduce the "call work’ (Hajri) and
only where judicial orders are necessary, such
cases should be |isted before Court.

5. Procedure on grant of ‘interimorders :

If an interimorder is granted at the first
hearing by the Court, the Respondents woul d
have the option of noving appropriate
applications for vacating the interimorder even
before the returnable date indicated in the notice
and if such an applicationis filed, it shall be listed
as soon as possible even before the returnable
dat e.

If the Court passes an ad-interimex-parte
order, and if the reply is filed by the Respondents
and if, wthout good reason, the appellant fails to
file the rejoinder, Court shall consider whether it is
a fit case for vacating the stay or interimorder
and list the case for that purpose. This is
intended to see that those who have obtained ad
interimorders do not procrastinate in filing replies.
The appell ant nay al so waive his right to file the
rejoi nder. Such choice shall be conveyed to the
registry on or before the date fixed for filing of
rejoinder. Such communication of option by the

applicant to the registry will be deened to be
conpl etion of pleadings.
6. Filing of Witten submnissions :

Both the appellants and the respondents
shall be required to submt their witten
subm ssi ons two weeks before the
conmencenent of the argunents in the appeal
The cause-list should indicate if witten
submi ssi ons have been filed or not. \Wherever
they have not been filed, the Court must insist on
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their being filed within a particular period to be
fixed by the Court and each party nust serve a
copy thereof on the opposite side before the date
of comrencenent of argunments. There is no
guestion of parties filing replies to each other’s
witten subm ssions.

The Court mmy consider having a Caution
List/Aternative List to take care of eventualities
when a case does not go on before a court, and
those cases may be listed before a court where,
for any reason, the schedul ed cases are not
taken up for hearing.

7. Costs :

Awar di ng of costs nust be treated
general ly as mandatory in as nuch as it is the
liberal attitude if the Courts in not awardi ng costs
that has led to frivolous points being raised in
appeal s or frivol ous appeals being filed in the
courts. . ‘Costs should invariably follow the event
and reasons nust be assigned by the appellate
Court for not awarding costs.  If any of the parties
have unreasonably protracted the proceedi ngs,
the Judge shall have the discretion to imnpose
exenpl ary costs after taking into account the
costs that may have been inposed at the tine of
adj our nnent s.
I V. Application/Petition under Special Acts

This chapter deals with
applications/petitions filed under Special Acts like
the Industrial Disputes Act, H ndu Marriage Act,
I ndi an Successi on Act etc.

The Practise directions in regard to Origina
Suits should mutatis nmutandis apply in respect of
such applications/petitions.
V. Crimnal Trials and Crim nal” Appeals to
Subor di nate Courts
(a) Crimnal Trials
1. Crimnal Trials should be classified based
on of fence, sentence and whether the accused is
on bail or injail. Capital punishnment, rape and
cases involving sexual offences or dowy deaths
shoul d be kept in Track I. Qher cases where the
accused is not granted bail and is in jail, should
be kept in Track Il. Cases which affect a large
nunber of persons such as cases of mass
cheating, econonmic offences, illicit |iquor tragedy
and food adulteration cases, etc. should be kept
in Track Ill1. O fences which are tried by special
courts such as POTA, TADA, NDPS, Prevention
of Corruption Act, etc. should be kept in Track |V:
Track V \026 all other offences.

The endeavour should be to conplete
Track | cases within a period of nine nonths,

Track Il and Track |11l cases within twelve nonths
and Track IV within fifteen nonths.
2. The High Court may classify crinmina

appeal s pending before it into different tracks on
the sane |lines nmentioned above.

(b) Crimnal Appeals
3. Wherever an appeal is filed by a person in
jail, and al so when appeals are filed by State, as

far as possible, the nenorandum appeal nmay be
acconpani ed by inportant docunents, if any,
havi ng a bearing on the question of bail
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4, In respect of appeals filed against
acquittals, steps for appointnent of am cus curie
or State Legal Aid counsel in respect of the
accused who do not have a | awyer of their own
shoul d be undertaken by the registry/(State Lega
Services Authority) imediately after conpletion
of four weeks of service of notice. It shall be
presuned that in such an event the accused is

not in a position to appoint counsel

5. Advance notice shoul d sinultaneously be

gi ven by the counsel for the party who is
proposing to file the appeal, to the counsel for the
opposite party in the subordinate Court, so as to
enabl e the other party to appear if they so choose
even at the first hearing stage.

A/ Noti ce issued under S.80 of Code of

Cvil Procedure

Every public authority shall appoint an

of ficer responsibleto take appropriate action on a
noti ce issued under S.80 of the Code of Cvi
Procedure.  Every such officer shall take
appropriate action on receipt of such notice. |If
the Court finds that the concerned officer, on
recei pt of the notice, failed to take necessary
action or was negligent in taking the necessary
steps, the Court shall hold such officer
responsi bl e and reconmend appropriate

di sciplinary action by the concerned authority.
VI, Not e

VWhenever there is any inconsistency
bet ween these rul es and the provisions of either
the Code of Civil Procedure, 1908 or the Code of
Crimnal Procedure 1973 or the H gh Courts Act
or any other Statutes, the provisions of such
Codes and Statutes shall prevail
(B) Model Case Fl ow Managenment Rules in
Hi gh Court
\ 005. . Hi gh Court Rules, 2003

In exercise of the power conferred by
Article 225 of the Constitution of India, and
Chapter X of the Code of Civil Procedure, 1908 (5
of 1908) and Section \005.. of the \005.. High Court
Act and all other powers enabling it, the \005\005 Hi gh
Court hereby nakes the follow ng Rules :

l. Di vision of Cases into different tracks :

1. Wit Petitions : The H gh Court shall, at the
stage of adm ssion or issuing notice before

adm ssion categorise the Wit Petitions other than
Wit of Habeas Corpus, into three categories
dependi ng on the urgency with which the matter
shoul d be dealt with : the Fast Track, the Nornma
Track and the Slow Track. The petitions in the
Fast Track shall invariably be di sposed of within a
peri od not exceeding six nmonths while the

petitions in the Normal Track should not take

| onger than a year. The petitions in the Slow
Track, subject to the pendency of other cases in
the Court, should ordinarily be disposed of within
a period of two years.

VWere an interimorder of stay or injunction
is granted in respect of liability to tax or denolition
or eviction frompublic prem ses etc. shall be put
on the fast track. Similarly, all matters involving
tenders woul d al so be put on the Fast Track
These matters cannot brook del ays in di sposal
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2. Seni or officers of the H gh Court,
nom nated for the purpose, shall at |ntervals of
every nonth, nonitor the stage of each case
likely to cone up for hearing before each Bench
(Di vi sion Bench or Single Judge) during that
nont h whi ch have been allocated to the different
tracks. The details shall be placed before the
Chi ef Justice or Conmittee nominated for that
purpose as well as the concerned Judge dealing
with cases.
3. The Judge or Judges referred to in C ause
(2) above may shift the case fromone track to
anot her, dependi ng upon the conplexity,
(urgency) and ot her circunstances of the case.
4, Where conputerization is available, data
will be fed into the conputer in such a manner
that the court or judge or judges, referred to in
Cl ause (2) above will be able to ascertain the
position and stage of every case in every track
fromthe conputer screen.
5. Whenever the roster changes, ‘the judge
concerned who is dealing with-final matters shal
keep hinmsel f inforned about the stage of the
cases in various tracks listed before himduring
every week, with a/view to see that the cases are
taken up early.
6. QO her matters : The Hi gh Court shall al so
di vide Civil Appeals and other matters in the H gh
Court into different tracks on the lines indicated in
sub-clauses (2) to (5) above and the said clauses
shal | apply, nmutatis nutandis, to the civil appeals
filed in the H gh Court. The H gh Court shall
nmake a subject-w se division of the
appeal s/ revision application for allocation into
di fferent tracks.
(Division of crimnal petitions and appeals into
different tracks is dealt with separately under the
heading 'crimnal petitions and appeal s’.)
. Wit of Habeas Corpus :

Notices in respect of Wit of Habeas
Cor pus where the person is in custody under
orders of a State Governnment or Centra
Government shall invariably be issued by the
Court at the first listing and shall be made
returnable within 48 hours. State CGovernment or
Central CGovernnment may file a brief return
encl osing the rel evant docunents to justify the
detention. The matter shall be listed after notice
on the fourth working day after issuance of notice,
and the Court shall consider whether a nore
detailed return to the Wit is necessary, and, if so
required, shall give further tine of a week and
three days’ time for filing a rejoinder. A Wit of
Habeas Corpus shall invariably be disposed of
within a period of fifteen days. It shall have
preference over and above fast-track cases.
[l Mode of Advance Service

The Court rules will provide for node of
service of notice on the standing counsel for
Respondent s wherever avail abl e, agai nst whom
interimorders are sought. Such advance service
shal |l generally relate to Governnents or public
sector undertaki ngs who have Standi ng Counsel

FI RST APPEALS TO HI GH COURT
1. Service of Notice of Appea
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First Appeal s being appeals on questions
of fact and |aw, Courts are generally inclined to
admit the appeal and it is only in exceptiona
cases that the appeal is rejected under Order XLI

Rul e 11 at the adm ssion stage. In view of the
amended CPC, a copy of the appeal is required
to be filed in the Trial Court. It has been clarified

by the Suprenme Court that the requirenment of
filing of appeal in the Trial Court does not nean
that the party cannot file the appeal in the
appel l ate Court (H gh Court) inmmediately for
obt ai ning interimorders.

In addition to the process for norma
service as per the Code of Civil Procedure,
advance notice should simultaneously be given
by the counsel for the party who is proposing to
file the appeal, to the counsel for the opposite
party in the Trial Court itself so as to enable them
to informthe parties to appear if they so choose
even at the first hearing stage.

2. Filing of Docunents :

The Appel |l ant shall, on the appeal being
admtted, file all the essential papers wthin such
period as may be fixed by the Hi gh Court for the
pur pose the Hi gh Court understandi ng the scope
of the dispute and for the purpose of passing
i nterlocutory orders.

3. Printing or typing of Paper Book

Printing and preparation of paper-books by
the Hi gh Court shoul d be done away with. After
service of notice is effected, counsel for both
sides should agree on the list of docunents and
evi dence to be printed or typed and the sane
shal | be nade ready by the parties within the tine
to be fixed by the Court. Thereafter the paper
book shall be got ready. It nust be assured that
the paper books are ready at |ease six nmonths in
advance before the appeal is taken up for
argunents. (Cause lists nmust specify if paper
books have been filed or not).

4. Filing of Witten Submi ssions and tine
for oral argunents :

Both the appellants and the respondents shall be
required to submt their witten subm ssions with
all the relevant pages as per the Court paper-
book marked therein within a nmonth of

preparation of such paper-books, referred to in
para 3 above.

Cause list may indicate if witten
subm ssi ons have been filed. If not, the Court
must direct that they be filed i nmediately.

After the witten submi ssions are filed, (wth
due service of copy to the other side) the matter
shoul d be listed before the Registrar/Master for
the parties to indicate the tinme that will be taken
for argunents in the appeal. Alternatively, such
matters nmay be |listed before a judge in chanbers
for deciding the tinme duration and thereafter to fix
a date of hearing on a clear date when the
requisite extent of time will be avail abl e.

In the event that the matter is likely to take
a day or nore, the High Court nay consider
having a Caution List/Aternative List to neet
eventualities where a case gets adjourned due to
unavoi dabl e reasons or does not go on before a
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court, and those cases may be |isted before a
court where, for one reason or another, the
schedul ed cases are not taken up for hearing.
5. Court may explore possibility of
settlenent :

At the first hearing of a First Appeal when
both parties appear, the Court shall find out if
there is a possibility of a settlenent. |f the parties
are agreeable even at that stage for nediation or
conciliation, the H gh Court could make a
reference to nediation or conciliation for the said
pur pose.

I f necessary, the process contenpl ated by
Section 89 of CPC may be resorted to by the
Appel | ate Court so, however, ‘that the hearing of
the appeal is not unnecessarily del ayed.

Wi chever is the ADR process adopted, the Court
should fix a date for a report on the ADR two
nmonths fromthe date of reference.

V. Appeal s to Division Bench from

j udgrment of Single Judge of Hi gh Court

[Letter Patent Appeals (LPA) or simlar

appeal s under High Courts Acts] :

An appeal to a Division Bench from
judgrment of a Single Judge may lie in the
foll owi ng cases
(1) Appeal s frominterlocutory orders of -the
Singl e Judge in original jurisdiction matters
including wits; (2) appeals from fina
judgnents of a Single Judge in origina
jurisdiction; (3) other appeals permtted by
any law to a Division Bench.

Appeal s agai nst interlocutory orders falling
under category (1) above shoul d be-invariably
filed after advance notice to the opposite counse
(who has appeared before the SingleJudge) so
that both the sides will be represented at the very
first hearing of the appeals. |f both parties appear
at the first hearing, there is no need to serve the
opposite side by nornmal process and at |least in
some cases, the appeals against interlocutory
orders can be disposed of even at the first
hearing. |If, for any reason, this is not practicable,
such appeal s against interimorders should be
di sposed of within a period of a nonth.

In cases referred to above, necessary
docunents shoul d be kept ready by the counse
to enable the Court to dispose of the appea
against interlocutory matter at the first hearing
itself.

In all Appeals against interimorders in the
H gh Court, in wits and civil matters, the Court
shoul d endeavour to set down and observe a
strict tinme limt in regard to oral argunents. In
case of Original Side appeal s/LPAs arising out of
final orders in a Wit Petition or arising out of civi
suits filed in the Hgh Court, a flexible tine
schedul e may be fol |l owed.

The practice direction in regard to First
Appeal should nmutatis mutandis apply in respect
of LPAs/Original Side appeals against fina
j udgrments of the Single Judge.

Wit Appeal s/Letters Patent Appeals arising
fromorders of the Single Judge in a Wit Petition
shoul d be filed with simultaneous service on the
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counsel for the opposite party who had appeared
before the Single Judge or on service of the
opposite party.

Wit Appeals against interimorders of the
Si ngl e Judge shoul d invariably be di sposed of
early and, at any rate, within a period of thirty
days fromthe first hearing. Before Wit Appeals
against final orders in Wit Petitions are heard,
brief witten subm ssions nust be filed by both
parties within such time as may be fixed by the
Court.

VI . Second Appeal s :

Even at the stage of adm ssion, the
guestions of lawwith a brief synopsis and witten
submi ssi ons on each of the propositions shoul d
be filed so as to enable the Court to consider
whet her there is a substantial question of |aw
VWherever the Court is-inclined to entertain the
appeal , apart fromnormal procedure for service
as per rules, advance notice shall be given to the
counsel who had appeared in the first appea
letter Court. The notice should require the
respondents to file their witten subm ssions
within a period of eight weeks from service of
notice. Efforts should be nade to conplete the
hearing of the Second Appeals within a period of
si x nont hs.

Vi Cvil Revisiaon

A revision petition may be filed under
Section 115 of the Code or under any speci al
statute. |In sonme Hi gh Courts, petitions under
Article 227 of the Constitution of India are
regi stered as civil revision petitions. The practise
direction in regard to LPAs and First Appeals to
the High Courts, should nutatis nmutandis apply in
respect of revision petitions.

VI, Crimnal Appeals

Crimnal Appeals should be classified
based on of fence, sentence and whether the
accused is on bail or injail. Capital punishnent
cases, rape, sexual offences, dowy death cases
shoul d be kept in Track |I. Oher cases where the
accused is not granted bail and is in jail, should
be kept in Track Il. Cases which affect a |arge
nunber of persons such as cases of nass
cheating, econonic offences, illicit |iquor tragedy,
food adulteration cases, offences of sensitive
nature should be kept in Track Il1l. O fences
which are tried by special courts such as POTA,
TADA, NDPS, Prevention of Corruption Act, etc.
shoul d be kept in Track IV. Track V \026 all other
of f ences.

The endeavour should be to conplete
Track | cases within a period of six nonths, Track
Il cases within nine nonths, Track IIl within a
year, Track IV and Track V within fifteen nonths.

Wher ever an appeal is filed by a person in
jail, and al so when appeals are filed by State, the
conpl et e paper-books including the evidence,
should be filed by the State within such period as
may be fixed by Court.

I n appeal s agai nst acquittals, steps for
appoi nt nent of amicus curie or State Legal Aid
counsel in respect of the accused who do not
have a | awyer of their own shoul d be undertaken
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by the Registry/(State Legal Services Conmittee)
i medi ately after conpletion of four weeks of
service of notice. It shall be presuned that in
such an event the accused is not in a position to
appoi nt counsel, and within two weeks thereafter
counsel shall be appointed and shall be furnished
all the papers.
I X. Not e

Wher ever there is any inconsistency
bet ween these rul es and the provisions of either
the Code of Civil Procedure, 1908 or the Code of
Crimnal Procedure, 1973 or the Hi gh Court Act,
or any other statute, the provisions of such Codes
and statute, the provisions of such Codes and
statutes shall prevail.’

Bef ore concludi ng, we wish to place on record our sincere gratitude
and appreciation for the nenbers of the Committee, in particular Hon ble
M. Justice M Jagannadha Rao, Chairman of the Commttee and Law
Conmi ssion of India who as usual has taken great pains in examning the
whol e i ssue indetail and going into depth of it and has filed the three
Reports above referred which we hope will go a long way in dispensation
of effective and neaningful adm nistration of justice to the litigating public.
We hope that the High Courts in the country would be in a position to
exam ne the aforesaid rules expeditiously and would be able to finalise the
Rul es within a period of four nonths.

Further, we place on record our deep appreciation for very usefu
assi stance rendered by Seni or Advocates M. K Parasaran and M. Arun
Mohan who on request fromthis court readily agreed to render assistance
as Am cus Curie. W also record our appreciation for useful assistance
rendered by M. @l am Vahnavati, |earned Solicitor General on behal f of
Union of India and the Attorney CGeneral of India and M.T.L.V. lyer, Senior
Advocate on behal f of Bar Council of 1India.

A copy of this judgnent shall be sent to-all the H gh Courts through

Regi strar Generals, Central Governnent through Cabi net Secretary and

State CGovernnents/Union Territories through Chief Secretaries so that

expedi tious follow up action can be taken by all concerned. The Registrar
General s, Central Covernment and State/Union Territories shall file the
progress report in regard to the action taken within a period of four nonths.




