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ACT:

Crimnal Trial--First I'nformation Report--Unexplained delay
in the lodging of First information Report--Inference.
Constitution of India, 1950--Article  136--Interference--if
evidence afflicted with ex--facie infirmty,.

HEADNOTE:

This Court does not nornally reappraise  evidence in an
appeal under article 136 of the Constitution but that fact
woul d not prevent interference with an order of conviction,
if, on consideration of the vital prosecution evidence in
the case the Court finds it to be afflicted with /‘ex-facie
infirmty.

The appellant was sentenced to death under s. 302 /Indian
Penal Code. The trial Court and the High Court based the
conviction of the appellant primarily upon the testinmny of
two witnesses one of whom according to the prosecution case
was present when the accused nade nurderous assault on the
deceased and the other arrived soon after. Neither of them
nor anyone el se who was told about the occurrence by the two
wi tnesses nade any report at the police station for nore
than 20 hours after the occurrence even though the police
station was only two mles fromthe place of occurrence.
Setting aside the conviction

HELD : That the delay in lodging the report would raise
consi derabl e doubt regarding the varacity of the evidence of
two witnesses and point to an infirmty in that evidence and
would render it wunsafe to base the conviction of the
apPel | ant .

The first information report ina crimnal case is  an
extremely vital and valuable piece of evidence for the
purpose of corroborating the oral evidence adduced a' the
trial The object of insisting upon pronpt |odging of the
report to the police in respect of comm ssion of an offence
is to obtain early information regarding the circunstances
in which the crime was coimmitted, the names of the actua
culprits and the part played by themas well as, the nanes
of eye wtnesses present at there scene of occurrence.
Delay in lodging the first information report quite often
results in enbellishment which is a Creature of after
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t hought . It is therefore essential that the delay in
| odging the report should be satisfactorily explained. [626

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 165 of
1971.

Appeal by special leave fromthe _judgnment and order dated
Novermber 24, 1970 of the Madras High Court in Crinina
Appeal No. 761 of 1970 and Referred Trial No. 50, of 1970.

S. Lakshm narasu, for the appellant.

A. V. Rangam for the respondent.
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The Judgnent of the Court was delivered by

Khanna, J. Thulia Kali (26) was convicted by Sessions Judge
Sal em .under section 302 Indian Penal Code for causing the
death 'of /~ Madhandi Pi dari ammal (40) and under section 379
I ndi an  Penal Code for committing theft of the ornanments of
Madhandi - deceased. The accused was sentenced to death on
the former count. No separate sentence was awarded for the
of fence under section 379 Lndian Penal Code. The Hi gh Court
of Madras affirnmed the conviction and. . sentence of the
accused. The accused has now cone up in appeal to, this
Court by special |eave.

The prosecution case was that Madhandi —~ deceased purchased
and nmeasuring 1 acre 62 cents fromThooliya Thiruman (PW
5), elder brother of the accused for rupees one, thousand.
The |and of the accused adjoined the land sold to Madhand
deceased. The accused wanted Madhandi deceased to sell that
land to himbut the deceased declined to do so. Madhand
constructed a fence around the |and purchased by her, as a
result of which the passage to the |and of the accused was
obstructed. About a week before the present occurrence, the
accused renmpved some jack fruits fromthe |and purchased by
the deceased. Conplaint about that was nade by the deceased
to the Panchayatdars. The Panchayatdars considered the
matter, but the accused declined to abide by the decision of
t he Panchyat dars.

On March 12, 1970 at about 12 noon, it is stated, Madhand
deceased left her house situated in village Sakkarapatti
along with her daughter-in-law Kopia Chinthamani (PW 2),
aged 10, for Valaparathi at a distance of about two niles
from the village for grazing cattle. Shortly -thereafter,
Val anjiaraju (PW 1), stepson of Madhandi ' deceased, also
went to Val aparathi and started cutting plants at a distance
of about 250 feet fromthe place where the deceased was
grazing the cattle. At about 2 p.m the accused cane to the
pl ace where Madhandi deceased was present and asked her
whet her she woul d give himthe right of passage or not. The
deceased replied in the negative. The accused then took out

knife EXx. 1 and gave a nunmber of knife blows, to the
deceased in spite of her entreaties to the accused not to
stab her and that she would gi ve hi mwhat he want ed. Kopi a
PW raised alarmand ran fromthe place of occurrence. She

met Valanjiaraju PWand told himthat the accused was giving

knife blows to Madhandi. Acconpani ed by Kopia, Valanjiaraju

then went towards the accused but he threatened them with

knife. Valanjiaraju and Kopia thereupon went to the village

and i nformed the husband of the deceased as well as a nunber

of other villagers including Aneeba (PW3) and Selvaraj (PW
4). Valanjiaraju and a | arge
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nunber of other villagers then went to the place of
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occurrence A and found the dead body of Madhandi deceased
lying there wth injuries on her throat, face and other
parts of the body. Both her ears were found to have been
chopped of f. Her jewels had been renpved.

According further to the prosecution, Valanjiaraju went to B
the house of village nunsif Mithuswam (PW8) to inform him
about the occurrence. Mithuswam, however, was-away from
the house to another village in connection wth sone
collection work. Mthuswam returned at about 10.30 p.m
and was told by Valanjiaraju about t he occurrence.
Mut huswanmi  did not record the statenent of Valanjiaraju at
that tine and told himthat be would not go to the spot
where the dead body was lying on that night as wild animals
would be roamng there and that he would go there on the
following norning” Mthuswami went to the spot where the

dead body of the deceased was |ying at about 8.30 a.m on
the follow ng day, that is, March 13, 1970 and had a | ook at

the dead body of the deceased. Statement P. | of
Val anjiaraju was recorded by Muthuswanmi at 9. a.m at the
spot . The st at enent was then sent by Mithuswam to police

station Valavanthi at a distance of about two mles fromthe
pl ace of occurrence. Formal first information report P. 15
on the basis of statement P. | was prepared at the police
station at 11.45 a.m

Head Constabl e Rajamani ckam after recording first infornma-

tion report, went to the place of occurrence and reached

there at 2.30 p.m Inspector Rajagopal (PW13), on hearing

about the occurrence at the bus stand, also went to the
pl ace of occurrence.  Inquest report relating to the dead

body of the deceased was then prepared. Dr. Sajid Pasha (PW
7) was thereafter sent for from Sendanangal am Dr. Pasha
arrived at the place of occurrence at 12.30 p.m on March

14, 1970 and perforned post nortem exam nation on the dead

body of Madhandi deceased.

I nspect or Raj agopal arrested the accused, according to the
prosecution, at 5 a.m on March 15, 1970 in a reserve forest

about one mle from Seppangul am | The accused then stated

that he had kept ornanents and knife in the ‘house of

Chakravarthi (PW9) and woul d get the sane recovered. The
| nspect or then went with accused to the house of
Chakravarthi PWand fromthere recovered knife Ex. 1 and

ornanents Exs. 2 to 8 The said ornanents belonged to
Madhandi deceased. The knife was taken into possession and
put into a, sealed parcel. The clothes which the accused
was wearing were got renpved and put into a sealed parcel
The parcels were sent to Chemical Exam ner, whose report
showed that neither the knife nor the clothes of the accused
were stained with bl ood.
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At t he trial the plea of +the accused was deni a
sinmpliciter.According to the accused, the villagers came to
know on the evening of March 12, 1470 that the deceased had
been nurdered. The accused along with the villagers went to
the spot where the dead body of the deceased was |ying and
stayed with themthere during the night. On the follow ng
day, the accused was suspected by the villagers. They gave
him beating and tied himto;, Atree. Later on that day,
that is, March 13, 1970, the accused was taken to the police
station and kept there for two days. The accused denied
having conmtted the nurder of the deceased or having got
recovered the ornanents and the knife. No evidence was
produced in defence.

The | earned Sessions Judge in convicting the accused relied
upon the evidence of Kopia (PW2), who had given eye w tness
account of the occurrence, as well as the statement of
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Val anjiaraju (PW1), who had been threatened by the accused
with knife near the place of occurrence. Reliance was also
pl aced upon the recovery of knife and ornaments in pursuance
of the statement of the accused. The High Court agreed
with the Sessions Judge and affirned the conviction of the
accused. There can be no doubt that Madhandi deceased was the
victim of a 'brutal attack. Dr. Sajid Pasha, who perfornmed
post nortem exam nation on the dead body of Madhandi, found
as nmany as 29 injuries on the body. Qut of them 24 were
i nci sed wounds and five were multiple abrasions. There were
a nunber of incised wounds on the face, neck, chest and
abdonen. The pinnas of the right and left ears had been
conpl etely severed.Injuries were also found in the eyes and

| ar yngeal region. Death was the result of di fferent
injuries, some of which were individually sufficient to
cause death. The case of the prosecution was that it was
t he accused- appell ant who had caused t he injuries

t o, Madhandi deceased. The accused has, however, denied this
al l egation and has cl ai mred that he has been falsely invol ved
in this case on suspicion

The trial court and the Hi gh Court have based the conviction
of the accused-appellant, as stated earlier, primarily upon
the testimony of Kopia (PW2) and Valanjiaraju (PW1). This
Court does not nornmally reappraise evidence in an appea
under article 136 /of the Constitution, but that fact would
not prevent interference with an order of conviction if on
consi deration of the vital prosecution evidence in the case,
this Court finds it to be afflicted with ex facie infirmty.
There are in’ the present case certain broad features of the
prosecution story which create considerabl e doubt  regarding
the veracity of the aforesaid evidence, and. in-our opinion
it would not be safe to maintain the conviction
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on the basis of that evidence. -According to Kopia (PW
2), .the accused stabbed the deceased at about 2 p.m Kopia
rai sed al armand i nredi ately infornmed Val anjiaraju, who was
cutting plants at a distance of ‘about 250 feet from the
place of occurrence. Valanjiaraju and Kopia then, cane
towards the place where the accused had assaulted the
deceased, but the accused threatened them wth knife.
Val anjiaraju and Kopia thereupon went to the village abadi
and informed the other villagers. Valanjiaraju acconpanied
by other villagers then went to the place of occurrence and
found the dead body of Madhandi |ying there with a nunber of
injuries.

Accordi ng to docunent P. I Val anjiaraju made
statenment .about the occurrence to village nunsif Mt huswam
(PW 8) at about 9 a.m on March 13, 1970. Formal first
information report on the basis of the above statenment’ was
prepared at the police station at 11.45 a.m The delay in
| odging the report, according to the prosecution, ‘was due
to the fact that Mithuswami PWwas away to another 'village
in connection with some collection work and he returned to
his house at 10. 30 p.m Mithuswanm told Val anjiaraju. when
the latter net him at night that he would record the
satenent only after having a | ook at the dead body on the
foll owi ng norni ng.

It is in the evidence of Valanjiaraju that the house of
Mut huswanmi  is at a distance of three furlongs from the
village of Valanjiaraju. Police station Valavanthi is also
at a distance of three furlongs from the house of
Mut huswani . Assumi ng that Mut huswam PWwas not found at
his house till 10.30 p.m on March 12, 1970 by Val anji ar aj u,
it is, not clear as to why no report was |odged by
Val anjiaraju at the police station. It is, in our opinion
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nost difficult to believe that even though the accused had
been seen at 2 p.m comitting the nurder of Madhand

deceased and a | arge nunber of villagers had been tol d about
it soon thereafter, no report about the occurrence could be

| odged till the followi ng day. The police station was |ess
than two miles fromthe village of Valanjiaraju and Kopia
and their failure to make a report to the police till the
following day would tend to show that none of them had
witnessed the occurrence. It seenms likely, as has been

stated on behalf of the accused, that the villagers canme, to
know of the death of Madhandi deceased on the evening of
March 12, 1970. They did not then know about the actua
assailant of the deceased, and on the followi ng day, their
suspicion fell on the accused and accordingly they invol ved
him in this case. First information report in a crinina
case is an extrenely vital and val uable piece of evidence
for the purpose of corroborating the oral evidence adduced

at the trial. The inportance of the above report can hardly
be overestimated fromthe
627

standpoi nt_ of ~ the accused: The object of insisting upon
pronmpt | odging of the report to the police in respect of

conmi ssion of an offence is to obtain early information
regardi ng the circunstances in which the crime was
conmtted, the nanmes of the actual culprits and the part
pl ayed by them as well as nanes of eye witnesses present at
the scene of occurrence. Delay in lodging the first in-
formation report quite often results in enbel lishment which
is a creature of afterthought. ~ On account of ' delay, the
report not only gets bereft of the advantage of spontaneity,
danger creeps in of the introduction of coloured  version

exaggerated account or concocted story As a result of

del i beration and consultation. It is, therefore, essentia
that the delay in the lodging off the first information
report should be satisfactorily explained. 1In the  present

case, Kopia, daughter-in-law of Madhandi deceased, according
to the prosecution case, was present when the accused nmde
nmur derous assault on the deceased. Val anjiaraju, stepson of
the deceased, is also alleged to have arrived near the scene
of occurrence on being told by Kopia. Neither of them nor
any other villager, who is stated to have been told about
the occurrence by Val anjiaraju and Kopi a, nade any report at
the police station for nore than 20 hours after the
occurrence, even though the police station is only two miles
fromthe place of occurrence. The said circunstance, in our
opi nion, would raise considerable doubt  regarding t he
veracity of the evidence of those two witnesses and point to
an infirmty in that evidence as would render it unsafe to
base the conviction of the accused-appellant upon it.

As regards the alleged recovery of knife and ornanments at
the instance of the accused, we find that the -evidence
consi sts of statenments of Inspector Rajagopal (PW13), Kati
Goundar (PW 6) and Chakravarthi (PW 9). According to
Chakravarthi (PW9), the accused handed over the ornanments
in question to the witness when the accused cane to the
house of the witness on the evening of March 12, 1970 and
passed the night at the house. The witness also found knife
in the bed of the accused after he had left on the foll ow ng
day. According, however, to Kali Goundar (PW 6), the
accused, on interrogation by the Inspector of Police, stated
that he had entrusted the ornanents to Thangam wife of
Chakravarthi (PW 9). Apart fromthe discrepancy on the
point as to whomwas the person with whomthe accused had
kept the ornanents, we find that Thangam wth whom the
accused, according to Kali Goundar PW had kept t he
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ornaments, has not been exam ned as a witness. |In viewof
the above statenment of Kali Goundar, it was, in our opinion

essential for the prosecution to examne Thangam as a
witness and its failure to do so would nake the Court draw
an i nference agai nst the prosecution.
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Ex. 1 in his bed in the house of Chakravarthi (PW9) when he
had anpl e opportunity to throw away the knife in some |onely
pl ace before arriving at the house of Chakravarthi. The
knife in question was found by Chemical Exam ner to be not
stained w th bl ood and according to the prosecution case,
the accused had washed it before leaving it in the bed in
the house of Chakravarthi. |If the accused realised the
i mportance of doing away with the bl ood stains on the knife,
it does not seemlikely that he would bring that knife' to
t he house of Chakravarthi and |leave it in the bed.

Looking to all the circunstances, we are of the viewthat it
is not possible to sustain the conviction of the accused on

the evidence adduced. W accordingly accept the appeal, set
aside the conviction of the accused-appellant and acquit
hi m

K. B. N Appeal al | owed.

629




