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1. "My son, do not forget ny law, but let your heart keep ny
conmands. Let not justice and truth forsake you, bind them around
your neck, wite themon the tablet of your heart."

2. Wit Petition No. 216/1999 has been filed by a public spirited
person in the formof Public Interest Litigation (PIL) inter-alia
chal l enging the allotnment of CGovernnent land in Salt Lake City,

Cal cutta fromthe discretionary quota of the Chief Mnister. A wit
in the nature of mandamus was specifically prayed for quashing of

the allotnents of Governnment Land, stated to be nade
unconstitutionally, illegally, arbitrarily, whinsically, capriciously
with nal afide nmotive and in clandesti ne manner and/or in col ourabl e
and arrogant exercise of power, being violative of Article 14 of the
Consti tution.

3. In the original petition, the allottees of the |and were not
arrayed as party respondents. |.A No. 2 was filed for inpleadnent
of respondent Nos. 8 to 38. However, by our order “dated

13.11. 2003, we allowed only the inpleadnent of respondent No. 24

\ 026 Justice B.P. Banerjee as party respondent. The order reads:

"M. A K Ganguli, |earned senior counse

started his argunments at 10.35 A.M and

concl uded at 11.15 A M

Application to join Justice B.P. Banerjee (retired)
as a party respondent to the Wit Petition is
allowed. Reply, if any, be filed within six weeks
fromthe date of service. |.A No. 2 stands

di sposed of with no further or other order

The High Court of Calcutta to forward to this
Court papers and proceedings in CO No.
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7553(W of 1986 titled Bi dhannagar (Salt Lake)

Wl fare Association and Ors. Vs. State of West
Bengal and Qthers including all order sheets.

The High Court to also informthis Court whether
CO No. 15381 of 1984 has been di sposed of and

if not at what stage it is. The Governnent to
produce all relevant files pertaining to the
allotment of a plot to Justice B.P. Banerjee
(retired) and to state on affidavit whether there is
any policy decision regarding allotnent of plots
to Judges, if so, to produce that policy decision.

Li st these matters after ei ght weeks"

4, Pursuant to the aforesaid order, respondent No. 24 filed two
counter affidavits \026 first affidavit on 16th January, 2004 and

suppl enentary affidavit on 16th April, 2004, which we shall be

dealing with at an appropriate tine.

5. The 'docunent s produced and the order passed thereunder woul d
clearly establish an unholy nexus between duty and interest.
6. C.O No. 7553(W of 1986 titled Bi dhannagar (Salt Lake)

Wl fare Association & Os. Vs. State of West Bengal and Ors. was
listed before Justice B.P. Banerjee on 20.6.1986, when he passed the
foll owi ng order:

"Let the affidavit /in opposition be filed within

two weeks fromdate; reply thereto, if any one

week thereafter. Let this matter cone up for

hearing four weeks hence. Until for the orders

there will be an order to the extent that if any

allotment is made on the basis of the deviation

made fromthe Master Plan the sane shall abide

by the result of the application.”

7. On the sane day, i.e. on 20.6.1986, Justice Banerjee nmade an
application before the Chief Mnister for allotment of a plot of |and
in Salt Lake City. It is not clear whether the application was nade
bef ore he took cogni zance of the matter or after. |f nade before he
shoul d have recused hinself fromthe case. |f he dealt with the
matter first he should not have nmade the application. But, instead,
the | earned Judge kept the matter with -him pursued it and passed
subsequent orders till the allotnment order was made in his favour
fromthe discretionary quota of the Chief Mnister and even
thereafter.

On 8.6.1987 follow ng order was passed:

"Let the main matters appear in the list as for

orders on Thursday next at 3 p.m In the

meantime there will be an interimorder as

fol | ows:

No further allotment of any land in the Salt Lake
City Area will be nmade without the |eave of this
Court.

Petitioners are directed to serve a copy of the wit
appeal along with the copy of the above

application and a plain copy of this order upon

the Learned Advocate General forthwth.

Let a plain copy of this order, duly counter
signed by an O ficer of this Court be given to the
Lear ned Advocate for the parties.”

On 11.6.1987 follow ng order was passed:
"Let the main wit application cone up for
hearing on June 17, 1987 at 2 p.m In the
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nmeantinme the interimorder passed on June 8,

1987 is varied to the extent that the said order
will not prevent the Chief Mnister to make
allotment of plot in Salt Lake City Area fromits
own Quota according to his own discretion.

Let the plain copy of this order duly
countersigned by an Oficer of this Court be
given to the Learned Advocates for the parties
appearing.”

On 17.6. 1987 followi ng order was passed.

"Let the application for taking additional ground

and acceptance of additional evidence filed in

Court today be kept in record.. Let the affidavit

in opposition, if any, to the said application

affirmed by Sudhir Chandra De on June 16,

1987, if any, be filed within three weeks from

date, reply if any, one week thereafter and |l et the
application come up for hearing on July 16, 1987

at 2 pom" (enphasi s suppli ed)

8. No hearing had taken place on 16.7.1987 as ordered. No order
was al so passed in the order sheet, on the other hand Justice B.P.

Banerjee again wote a letter to the Chief Mnister. The letter dated
16th July, 1987 is reproduced in-extenso: -
"Hon' ble M. Justice
Bhagabati Prasad Banerj ee
Dated the 16th July, 1987

To
Shri Jyoti Basu
Hon’ bl e Chief Mnister
O the State of West Benga
Witers' Building,
Cal cutta
Dear Sir,

This is to informyou that | have no | anded
property in the State of Wst Bengal or
el sewhere and | amin dirth of acconmodation. |
have not applied for allotnment of any |land as yet.
| shall be happy if you kindly allot ne a suitable
pl ot of | and neasuring about 4 to 5 cottahs in
Salt Lake City fromthe reserved quota under
your di sposal

Thanki ng you,

Yours faithfully,
Sd/ -
Bhagabati Prasad Mikherjee

C C
M. Naranaryan Gupta
Bar - at - Law
Advocat e Genera
State of West Bengal "
9. It will be noticed that the deponent has not referred to his
application dated 16th July, 1987 addressed to the Chief Mnister in
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his first counter affidavit. He has sought to explain this in his
suppl enentary affidavit that his om ssion to nention about his
application of 16.7.86 (it is dated 16.7.87) in his earlier affidavits is
bonafi de as he did not have a copy of the application in his file.
Such a defence froma person, no other than the Judge of the High
Court, is unacceptable. Learned Judge would remenber the petition
filed by himon 20.6.86 but not 16th July, 1987. Be that as it may,
the letter dated 16th July, 1987, which is available on record sent by
the Government in file No. SL(AL)/SP-1049/87, is adnmitted. This
letter has great significance. It was followed by an order of

al | ot ment passed by the Chief Mnister on 24.7.1987, in favour of
Justice B.P. Banerjee.

10. Pursuant to our order dated 13.11.2003 and subsequent orders,
the H gh Court has furnished the necessary informations, including

the Cause Lists pertaining to CO No. 7553(W of 1986. It is

reveal ed fromthe Cause Lists and the record, subnmitted by the High
Court, that the case was |isted before Justice B.P. Banerjee after
16.7.1987 on 20.7.1987, 22.7.1987, 23.7.1987, 24.7.1987,

27.7.1987, 28.7.1987, 29.7.1987, 30.7.1987, 11.8.1987, 21.8.1987,
24.8.1987, 25.8.1987, 26.8.1987 and 27.8.1987. The H gh Court
further clarified that on all these dates the matter was |isted before
Court No. 9, which was presided over by Justice B.P. Banerjee and

it was kept as part-heard. ~The Hi gh Court record al so disclosed that

the matter was kept part-heard throughout till the Judge retired in
1998.
11. Curiously enough, on 24.7.1987, the Chief Mnister passed an

order allotting a plot of land in favour of Justice B.P. Banerjee from
his discretionary quota in Salt Lake City, in which the name of
Justice Banerjee appeared at SI. No. 1, and on the same day al so the
matter was |isted before Justice Banerjee. Formal allotnment of plot

of land bearing No. FD-429 neasuring 4 Cottahs in Salt Lake City,

Cal cutta was made on 16.10.1987 and till his retirement in 1998, the
matter was kept by Justice B.P. Banerj ee.
12. The facts, as recited aforesaid, speak for thenselves. The

facts speak vol unes that the learned Judge has misused his judicia
function as liveries to obtain personal interest is clearly discernable.
13. We will now proceed to deal with the counter filed by
respondent no. 24 \026 Justice Banerjee. As already noticed,
respondent no. 24 filed two counter affidavits \026 first affidavit on 16th
January, 2004 and supplenentary affidavit on 16th April, 2004. The
def ence of respondent No. 24 is detailed in paragraph 9 of the
counter affidavit filed on 16.1.2004. To appreciate the controversy
in proper perspective, paragraph 9 of the counter affidavit is quoted
i n extenso:

"It is submitted that there was no nexus between

the orders dated 8.6.87 and 11.6.87 and the

all otment made in favour of this deponent on

14.10.87. It was nerely an accident or a mere

coi nci dence that the allotnment was made by the

Governnment after the order dated 11.6.1987.

Thi s deponent had been making his

representations much earlier, one year earlier to

the Central CGovernnent through the Mnistry of

Law requested the Chief Mnister to take

necessary steps to solve the residential problem

of this deponent. This deponent was not aware

that ny allotnent of plot was made first after the

order dated 11.6.87 and as alleged by the

applicant. It is reported that a |arge nunmber of

allotments were nmade at about the sane tine.

There had been allotnments of hundreds of plots

under the discretionary quota for specia

al l otment of plot both prior to 11.6.87 and

subsequent thereto. However, for the reasons

best known to the petitioner, the Wit petitioner
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has chal l enged only the allotnents nade after
11. 6. 87 | eaving aside hundreds of allotnents
made under the same quota and in the sane
fashion prior to 11.6.87. The State Government
had al ready given out that Judges of the Hi gh
Court were recogni zed cl ass of persons who were
allotted plots of the Salt Lake involving the

di scretionary quota from 1981. This deponent
accepted the allotment as other High Court and
Supreme Court Judges had al ready been allotted
plots on simlar reasons all of them had applied
for and accepted allotments of plots in their
favour. Al the Judges have constructed their
houses |i ke this deponent and are living there."

14. The fallacy of the defence is that there was no nexus between
the order dated 8.6.1987, 11.6.1987 and the allotnment made in

favour of respondent No. 24 on 14.10.1987 (actually it is
16.10.1987). 1t can never be and could not be terned as

coi nci dence. The matter was pending before the | earned Judge upto
27.7.1987, as disclosed fromthe Cause Lists sent by the H gh Court.
As noticed above, he has not nentioned his letter dated 16.7.1987,
addressed to the Chief Mnister. The Chief Mnister passed an order
on 24.7.1987 allotting aplot in favour of Justice B.P. Banerjee, on
whi ch date also the matter was pendi ng before him He has not
expl ai ned this. The matter was |isted before himon 16.7.1987 but
no order was passed on this date, instead he had witten a letter to
the Chief Mnister for allotment of plot of land and the order was
passed by the Chief Munister in his favour on 24.7.1987. Therefore,
by no stretch of inmagination it can be ternmed as coi nci dence. There
i s undoubtedly an unholy nexus in between the passing of the
judicial order and granting order of allotnent.

15. In the supplenentary affidavit filed on 16.4.2004, respondent
No. 24 has stated that wit petition being CO No. 7553(W of 1986
was never kept by himas part-heard. Paragraphs 9.1 and 9.2 of the
counter affidavit are reproduced:

"9.1 The deponent never kept the Wit Petition

being C.O No. 7553(W of 1986 as part

heard, so that the matter coul d not be taken

up by any other Court. The Ld. Single

Judge in the case of Tarak Singh V/s. Jyoti

Basu has erroneously recorded the

subm ssi on of the counsel for M. Tarak

Si ngh, that the deponent had kept the

matter part heard. The said submssion is

contrary to the facts as also the records of

the case.

9.2 It is submtted that when C.O No.
7553(W of 1986 canme up for hearing on
17.6.1987, the matter was adjourned since

M sc. Applications were nmoved for taking
addi ti onal Grounds and additiona

evi dences. The deponent issued directions
for filing affidavits as usual and listed the
sai d applications for hearing on 16.7.1987.
However, the said natter did not come up

for hearing on the sane date or thereafter."
(Enphasi s suppl i ed)

16. Undoubt edly, the avernents in the aforesaid two paragraphs
are contrary to the Report sent by the H gh Court, as referred above.
The deponent adnmitted that the matter was listed for hearing on
16.7.1987. His avernents, that the matter did not come up for
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hearing on the same date or thereafter, are false to the know edge of
the deponent. Learned counsel for the petitioner, therefore, urged
that the false affidavit, filed by respondent No. 24, clearly anbunts
to crimnal contenpt. W may not pursue this contention of the

| earned counsel for the petitioner further, in view of the order that
we propose to pass. We, however, agree with the |earned counse

for the petitioner that the avernents nmde in paragraphs 9.1 and 9.2
are contrary to the record produced by the H gh Court.

17. In the aforesaid circunstances, M. A K Ganguli, |earned
Seni or counsel appearing for respondent No. 24, submitted that CO

No. 7553(W of 1986 which was listed for hearing before

respondent No. 24 on 20.6.1986 was not concerned with the

al l ot ment of |and under the discretionary quota of the Govt./ Chief
Mnister. It was in regard to violation of the Master Plan and
therefore, there was no nexus between the order passed by the

| earned Judge and the all otnment made in his favour

18. We are unabl e to countenance with the subm ssion of M.
Ganguli. In the first place, the application for injunction arising out
of CO No. 7553(W of 1986 was in respect of illegal, clandestine
purported allotnent of plotsin Salt Lake. Al the nore reasons, the
conduct of the | earned Judge becones nore mnurkier when on the

same date he applied for a plot of land in the Salt Lake Cty and
injuncted further allotnent of any land in the Salt Lake City by an
order dated 8.6.1987 but by subsequent order dated 11.6.1987

allowed the Chief Mnister to nake allotnment of plot in Salt Lake
Cty Area fromits own Quota according to his own discretion

19. M. Ganguli further argued that no order/ proceeding, sent by
the High Court, would indicate that the matter was taken up for
hearing on 17.6. 1987 and the order sheet dated 17.6.1987 does not
show any direction to keep the matter as part-heard. This

submi ssion is also contrary to the records, nanely, the Cause Lists
sent by the Hi gh Court. The matter was ordered to be listed for
hearing on 16.7.1987 was admitted by him _However, no order was
passed on that day for the reasons best known to the |earned Judge.
The Cause Lists, subnmitted by the H gh Court, would show that
from20.7.1987 till 27.8.1987, it was kept part-heard and the file of
the case was kept with respondent (No. 24, till he retired in 1998.

20. It is also contended by M. Ganguli that a‘l arge nunber of
Judges of High Court and Suprene Court have al sobeen allotted

plots in Salt Lake City under the discretionary quota of the Chief
Mnister and it will be unfair to single out respondent No: 24 for
meting out a different treatnent. At the tine of hearing of this wit
petition, we requested the | earned Senior counsel to informus

whet her any ot her Judge or Judges obtai ned the allotnent order from
the discretionary quota of the Chief M nister by conpronising his
judicial duties, we would al so proceed agai nst such allottee. He,

however, was unable to receive any instructions in this behalf. It is
trite, unequal s cannot be treated equally.
21. It nust be grasped that judicial discipline \026 is self discipline.

The responsibility is self responsibility. Judicial discipline is an

i nbui 't mechani sminherent in the systemitself. Because of the
position that we occupied and the enornous power we w eld, no

other authority can inpose a discipline on us. Al the nore reasons
Judges exercise self discipline of high standards. The character of a
Judge is being tested by the power he w elds. Abraham Lincoln

once said, "Nearly all nen can stand adversity, but if you want to
test a man's character give himpower". Justice delivery systemlike
any other systemin every walk of Ilife will fail and crunble down, in
the absence of integrity.

22. Again, like any other organ of the State, judiciary is also
manned by human beings V026 but the function of judiciary is distinctly
different fromother organs of the State \026 in the sense its function is
divine. Today, judiciary is the repository of public faith. It is the
trustee of the people. It is the |ast hope of the people. After every
knock at all the doors failed people approach the judiciary as the | ast
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resort. It is the only tenple worshipped by every citizen of this
nati on, regardless of religion, caste, sex or place of birth. Because
of the power he wields, a Judge is being judged with nore stricter

than ot hers. Integrity is the hall-mark of judicial discipline, apart
fromothers. It is high tinme the judiciary nmust take utnpst care to
see that tenple of justice do not crack frominside, which will |ead

to catastrophe in the justice delivery systemresulting in the failure
of Public Confidence in the system W nust renenber that
woodpeckers inside pose a larger threat than the storm outside.

23. Since the issue involves in the present controversy will have
far reaching inpact on the quality of judiciary, we are tenpted to put
it on record which we thought it to be a good gui dance to achi eve

the purity of Admi nistration of Justice. Every human being has his
own anbition in life. To have an anbition is virtue. Generally
speaking, it is a cherished desire to achieve sonething in life. There
is nothing wong in a Judge to have anmbition to achi eve somet hing,

but if the anbition to achieve is likely to cause conpromi se with his
divine judicial duty, better not to pursue it. Because if a judge is too
anbiti ous to achi eve sonmething materially, he becones timd.

When he becones timd there will be tendency to conprom se

bet ween his divine duty and his personal interest. There will be
conflict in between interest and duty. This is what exactly has
happened in this case. Wth due respect to the | earned Judge, Justice
B. P. Banerjee, he has m s-used his divine judicial duty as liveries to
acconplish his personal ends. He has betrayed the trust reposed in
him by the people. To say the least, this i's bad. The matter could
have been different if the | earned Judge got -allotnent fromthe Chief
M nister’s quota sinpliciter |ike any other citizen

24. In the back-drop of the facts and circunmstances, as recited
above, we are of the view that the conduct of the |earned Judge is
beyond condonable limts. W are aware that the order, we propose

to pass, no doubt is painful, but we have to performa painful duty to
instill public confidence in the Judiciary.” It is a case where a private
interest is pitted against a public interest. It is now well-settled
principle of law that in such cases the latter nust prevail over the
former. Consequently, the order dated 24.7.1987 passed by the

Chief Mnister and the formal allotnent order dated 16.10.1987
allotting plot No. FD 429 neasuring 4 Cottahs in Salt Lake City in
favour of respondent No. 24 \026 Justice B.P. Banerjee are hereby
guashed and cancelled. The plot shall stand vested with the

Gover nment .

25. In the course of hearing of this petition we had requested the
| earned Seni or counsel, appearing for respondent No. 24, to let us
know t he expenditure incurred by respondent No. 24 .in constructing

the house over the said plot of land. M. Ganguli has filed the
expenditure statenent. The details of the expenditure subnitted are
as follows:

"Cost of the |land paid on 16.11.1987 Rs. 41, 006. 10

Cost of Construction upto 1994 Rs. 7,65, 228.61

Tot al Rs. 8, 06,234. 71
Annual value of the Building Qr.3/92 Rs. 8,097.00

Onwar ds (determ ned by Bi dhannagar

Muni ci pality formerly Bi dhannagar

Notified Area Authority)

Muni ci pal Tax (quarterly) Rs. 432. 00"

26. The question now to be considered is with regard to the price
of the house on the plot of land. W give the follow ng directions:
(i.) The Government may appoint a Govt. Valuer and after

assessing the cost of construction, at the prevailing rate

at the tine of construction, (cost of land will not be

i ncluded), offer the said price to respondent No. 24 and

the Govt. may take over the building. |In this event the

CGovernment shoul d give to respondent No. 24 one

year’'s time to vacate, provided respondent No. 24 and
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all famly nmenbers and persons residing in the

bungal ow file an undertaking in this Court within 8

weeks fromtoday, that they will hand over to the
CGovernment vacant and peaceful possession at the end

of one year.

(ii.) Alternatively, if respondent No. 24 feels that he should
recei ve the preval ent market value for the bungal ow, he
nmay so intinmate the Governnent. The Gover nnent

may then put the house along with the land for public
auction by advertising the same in two national dailies
and one local daily, if any, widely circulated in the area
and offer to sell the house to the highest bidder

(iii.) In the case, as in clause (ii.), there would be two
separate bids \026 one for the house and the other for the
land. In respect of the house the reserve price should be

fixed which shall not be | ess than the market value of a
bungal ow of this type at present rates. Such valuation

to be fixed by the Governnent Valuer. The val ue to be
based on vacant possession being delivered to the
pur chaser.

(iv.) The price of the house fetched in the auction sale be
paid to Justice B.P. Banerjee and he nmust within a week
of receipt of the price hand over vacant and peacefu
possession to the purchaser. |f not delivered, the
Government to ensure eviction and delivery of
possession to the purchaser
(v.) The process of the aforesaid directions shall be
conpl eted within six nonths fromthe date of receipt of
this order.
(vi.) The Chief Secretary of the Governnent of West Benga
shal |l send the conpliance report within the period
sti pul at ed.
(vii.) We clarify that respondent No. 24 or his relations shal
not be allowed to bid in the auction sale.
27. The net result is that the Wit Petition No. 216/1999 agai nst
respondent No. 24 is allowed and i s dism ssed qua ot her
respondents. C. A No. 6707/1999 i's di sm ssed. Rul'e i's di scharged.
28. We clarify that dismssal of the Wit Petition against other
respondents shoul d not be ni sunderstood as approval of the policy
deci sion of the Governnent with regard to the allotnent of |and by
the Chief Mnister fromhis discretionary quota.
Parties are asked to bear their own costs.




