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The five accused persons along with two others were tried by the Third
Addi ti onal Sessions Judge of Bhojpur in Bihar. The Sessions Court acquitted the
ot her two accused persons and convicted these appellants for the of fences
puni shabl e under Section 302 read with Section 34, Section 376/511 and Section
201/34 1.P.C. and sentenced all the appellants to death. On appeal, the Division
Bench of the High Court of Bihar confirned the conviction of all the five
appel l ants, but commuted the death penalty to inprisonnent for life.

The appellants were tried on the allegation that they had caused the death

of a 12 years old girl by nane Gudia Kumari. Gudia Kunmari was a student of
Class VIIth. On 6.11.1996, at about 9.30 A M, she left the house for the schoo
but did not return hone till evening. The nmenbers of 'her fanmily started

searching her but they could not find out her whereabouts, on that day. On the
next norning, PW, Satendra Singh, the brother of Gudia Kurmari came to know

that her dead body was lying in the field of one Ravi Shankar Pandey. PW), the
Sub- I nspector of Police also came to know that the dead body was lying in the
field and he went there along with the Deputy Superintendent of Police. PWS8,
Dadan Si ngh gave statenent to the police and on the basis of that statenment, a
case was registered agai nst Bhushan Mahto, Madan Pandey and Bhuchai

Mahto. PWD conducted further investigation in the matter and |nquest was held
over the dead body, and the dead body of Gudia Kumari was sent for post-

nmort em examni nati on.

PW9 took statenents of the witnesses and finally |aid charge sheet
agai nst seven accused persons. On the prosecution side, 10 witnesses were
exam ned and on the defence side, 3 witnesses were exam ned. 'There is no
direct evidence to show as to how Gudia Kumari was done to death by the
assailants. The | earned Sessions Judge relied on the various circunstantia
evi dence and found these appellants guilty of the offences and the said finding
was confirmed by the H gh Court.

We heard Shri Sushil Kumar, |earned Senior Counsel for the appellants
and M. Saket Singh, |earned Counsel on behalf of the State. On a carefu
anal ysis of various itens of evidence relied on in this case, we are of the view
that the Sessions Judge seriously flawed in coming to the conclusion that these
appel l ants were guilty of the offence of nurder. It is a settled principle that in the
case of circunstantial evidence, the various circunstances should be able to
forma chain pointing to the guilt of the accused. |In cases where there is only
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circunstantial evidence, the Court has to consider the evidence adduced by the
prosecution and deci de whether the evidence proves particular facts rel evant

for the purpose of the case and when such facts are proved the question arises

whet her the facts are capable of giving rise to any inference of the guilt of the
accused person or not. An inference of guilt can be drawn only if the proved fact

is wholly consistent with the guilt of the accused and certainly he is entitled to the
benefit of doubt if the proved fact is consistent with his innocence.

The law relating to circunstantial evidence, in clear and unni stakable
terns, has been laid down by this Court in various decisions and it is sufficient to
guote staterment of |aw made by this Court in Tanvi ben Pankaj kumar Divetia
vs. State of Cujarat 1997(7) SCC 156: -

The principle for basing a conviction on the basis of

circunstantial evidence has been indicated in a nunber of

decisions of this Court and the lawis well settled that each and
every incrimnating circunstance nust be clearly established by
reliable and clinching evidence and the circunstances so proved
nmust form a chain of events fromwhich the only irresistible
concl usi on _about the guilt of the accused can be safely drawn and
no ot her hypothesis against the guilt is possible. This Court has
clearly sounded a note of caution that in a case depending |argely
upon circunstantial ‘evidence, there is always a danger that

conj ecture or suspicion may take the place of |egal proof. The
Court must satisfy itself that various circunstances in the chain of
events have been established clearly and such conpl eted chain of
events nust be such as to rule out a reasonable |ikelihood of the

i nnocence of the accused. It has also been indicated that when the
i mportant |ink goes the chain of circunstances gets snapped and

the other circunstances cannot, in any manner, establish the guilt
of the accused beyond all reasonabl e doubts. 1t has been held that
the Court has to be watchful and avoid the danger of allow ng the
suspicion to take the place of |egal proof for sonetines,
unconsciously it may happen to be a short step between nora
certainty and |l egal proof. 1t has been indicated by this Court that
there is a long nental distance between nay be true 'and nust be
true and the sane divides conjectures fromsure concl usions.

These principles have been el aborately dealt wi th in Sharad Birdhi chand
Sarda vs. State of Maharashtra 1984(4) SCC 116 and in-various other
deci sions and reference to such cases is not necessary.

In the instant case, it can be easily denpbnstrated that the various
circunstances relied on by the Sessions Court and the H gh Court did not point
to the guilt of the accused and there are various circunstances which throw
serious doubts that Gudia Kumari nust have met with her/death, not in the
manner alleged by the prosecution and these appellants/ cannot be found guilty
of the offence charged against them W are not unm ndful of the fact {that this
Court under Article 136 of the Constitution seldominterferes with the factua
findings recorded by two concurring Courts but if this Court i's satisfied that the
H gh Court has commtted a serious error of |law and that there was substantia
m scarriage of justice, this Court could interfere with the concurring findings of
the Hi gh Court and that of the Trial Court. This Court also does not nornally
enter into a reappraisal or review of the evidence unless the assessment of the
evidence by the High Court is vitiated by an error of |aw or procedure or there
was m sreadi ng of evidence.

The dead body of Gudia Kumari was found in the field of Ravi Shankar
Pandey. On exam nation of the dead body, the Doctor found that there were
series of injuries on the body. Both the eyes were found disgorged and the
nose was chopped off and there was an inci sed wound on the right side of the
neck and right carotid artery and vein were found cut. There were injuries on the
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hands of the deceased al so. The hynen was found entirely ruptured. The

expert opinion was to the effect that there was no indication that rape was
commtted on her. The Doctor also noticed on exanination of the dead body that
the digested food materials of about 3 onz were found in the stomach and was of
the opinion that the deceased m ght have taken the nmeals 6 to 7 hours before the
deat h.

The various incrininating circunstances based on which the court drew
the inference of guilt of the accused are enunerated in paragraph 55 of the
Judgnent by the Sessions Judge. These are as foll ows: -

1. The accused persons have evil eye upon the deceased,
noreover, apart fromthis, have got grudge.

2. On 6.11.96 at 9.30 A.M when the deceased was proceedi ng
towards Karisath for attending class in a way, accused Bhucha
Mahat o, Aasami @ Ani |- Deka-and Anil Pandey were seen sitting
on a ridge at P.O field, lying by the side of way.

3. CQudiya, deceased was seen proceedi ng on that way, towards
Kari sat h.

4. Bhushan Mahat o, Sudama Pandey and Kanhai ya were seen
foll owi ng her.

5. Fromthe P/ C field, Bhushan Mahato, Sudanma Pandey, Madan
Pandey, Bhuchai Mahato and Anil Deka were seen com ng out.

6. Gudia had not attended her school on 6.11.96.

7. They have been apprehended by the police on different dates.

On a bare perusal of the circunstances, it can easily be found that these
circunmst ances are not sufficient-to prove that these appellants are guilty. The
evi dence in support of these circunstances is that of PW Ekram Si ngh, PW
Suryadev Pandey, PWL. Sat endra Singh and PWB Dadan Singh

PW is the brother of the deceased CGudi a Kunari. He went in search of
Qudia in the evening of 6.11.96. He could not trace out CGudi'a. He had gone to
the school where she was studying but the school was found closed. While he
was returning, he saw all the seven accused persons sitting together and
nmur muri ng sonet hing and on seeing the witness, they naintained silence. He
had al so deposed that one week before the death, his sister Gudia Kunari had

told himthat these seven accused persons had teased her. It is-inportant to
note that PW, when questioned by the Police, did not informthat the deceased
was teased by the appellants a week prior to.theincident. 1t is alsoinportant to

note that this witness had also not informed the police that on the evening of
6. 11. 1996, he saw Anil Deka, Rammath Pandey and Jhi nur Pandey 't al ki ng

among t hensel ves near the house of Bal m ki Pandey. Even if it is assuned that
he had seen the accused together, that by itself is-not an incrimnating
circunstantial evidence unless it was very near to the scene of occurrence or
that they were found in suspicious circunstances.

The evidence of PW4 Ekram Singh was relied on by the Sessions Court.
It is alleged that he had seen all the five appellants herein at about 100 clock in
the norning comng fromthe field of Ravi Shankar Pandey. The wi tness has no
case that they were found under suspicious circunmstances. They had no
weapons with them nor their clothes were blood stained. The w tness has al so
no case that these appellants had shown any anxiety on seeing the witness. The
Sessi ons Judge placed inplicit reliance on PWM on the assunption that these
appel l ants were seen by PWM i mediately after the incident. It is inportant to
note that CGudia Kumari nust have taken food before she left for school and
according to the evidence of the Doctor, the death nust have happened about 6
to 7 hours after the consunption of the last neal. Therefore, even if it is
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assuned that PW had seen these appellants near the field of Ravi Shankar
Pandey, it is not an incrimnating circunstantial evidence, which would, in any
way, advance the case of the prosecution.

Anot her witness is PW Suryadeo Pandey. He deposed that he had seen
Madan Pandey and Anil Deka sitting on the ridge near the field where the
i nci dent had taken place. He saw them at about 9.30 a.m on 6.11.1996. He
al so saw Qudia Kumari going to school and according to him Sudana Pandey,
Kanhai ya alias Jhi ngur Pandey and Bhushan Mahato were following her. It is
i mportant to note that PWs Suryadeo Pandey did not state before the Police that
he had seen Anil Deka and Madan Pandey sitting on the ridge. It is also to be
noticed that this witness was an accused in a crimnal case where one
Nageshwar Pandey, the fathers brother of the accused Madan Pandey, had
been nurdered. This witness was found guilty and was sentenced to
i mprisonnent for life. Evi dence of such a witness should have been consi dered
by the Court of Sessions with extreme care and caution. |In this case, all the
Wi t nesses exam ned-on the side of the prosecution had strong ennity towards
the appellants. ~Two persons were previously nurdered and both of them were
related to the appellants. PWs and PW8 exam ned on the side of the
prosecuti'on were the accused in these crimnal cases.

The entire evidence adduced by the prosecution would only go to show
that the prosecution witnesses found these appellants in the vicinity of the place
where the dead body was found. These appellants were not found under any

suspi cious circunstances. All the appellants belong to the sane village. |If they
were found sitting together or found walking along the road, that by itself is not an
incrimnating circunmstance pointing to the guilt of the accused. The evidence to

the effect that sone of the appellants teased the deceased Gudia Kumari is also

not satisfactorily proved. Apart fromthis flinsy suspicion, there is no evidence to
connect these appellants to the crine. Had there been any cogent and

convincing itemof evidence to connect these appellants to the crine, such as
recovery of any weapons allegedly used by them for committing crine or any

bl ood stained clothes worn by them it would have been of sone assistance to

prove the guilt of the appellants. =~ The I'nvestigating Oficer could not lay his
hands on any such incrimnating material. The appellants were arrested

i Mmediately after the incident. None of themhad any injuries on their body. It is
al so suspicious whether the incident itself had occurred in the field of Ravi

Shankar Pandey. The Investigating Oficer deposed'that he did not notice in the
mahazar that there were footmarks or the tranpling of 'the plants near the area
where the dead body was found. The |earned Sessions Judge found the

appel l ants guilty on fanciful reasons based purely on conjectures and surm ses

and it is unfortunate that the H gh Court also did not properly scan the evidence.

It is all the nore painful to note that the | earned Sessions Judge, on the basis of
the scanty, discrepant and fragile evidence, found the appellants guilty and had
chosen to i nmpose capital punishnment on the appellants.

We are of the view that Sessions Court as well as the H gh Court
commtted serious error in appreciating the circunstantial evidence in thi's case
and it resulted in mscarriage of justice. Therefore, we are constrained to
interfere with the finding of the Hi gh Court and hold that the prosecution failed to
prove that the appellants had committed any of the offences charged against
them The appellants are found not guilty and they are acquitted of all the
charges framed against them They are directed to be released forthwith from
the jail, if their detention is not required in any other case.

The appeal s are all owed accordingly.

. J.
(U. C. BANERJEE)
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