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ACT:

Cvil Services

Constitution of /1 ndia, 1950:

Articles 14, 16, 32, 136, 226 and 309-
Regul ari sati on/ absorption of adhoc and tenporary enployees
of State CGovernnents and work-charged enployees, daily
wage workers and casual |abour-Directions of H.gh Court-
Justification of-Oders of ~State Governnent - prescribing
eligibility criteria for regularisation-Wether arbitrary,
unr easonabl e and discrimnatory-Interference by Court in
service matters-when warranted- Gui delines for regul arisation
i ssued.

HEADNOTE

Over the last several vyears -a |arge nunber of
appoi ntnents were made to Class IlIl and IV services in the
two appellant State on ad hoc basis, i.e., wthout reference

to Public Service Comm ssion or the Subordinate Services
Sel ection Board and wi thout adhering to enpl oynent ~exchange
requi renent. As a result, a large nunber of ad hoc
enpl oyees were continuing for several years w thout being
regul ari sed and were agitating for their regularisation. To
nmeet the situation, both the appellant Governnents issued
orders from time to tinme for regularisation of such
enpl oyees subject to certain conditions.

In pursuance of these orders a nunber of persons, who
satisfied the conditions prescribed in each of those order s
were regul ari sed, but many coul d not be, for the reason that
they did not satisfy one or the other of the conditions
prescribed in the said orders. They were, however, allowed
to continue in service. This category of people approached
the Hgh Court praying for issuance of wit, order or
direction for regularisation of their service. They
contended that the <conditions in the said orders were
arbitrary, discrimnatory and unrelated to the object.

The wor k-charged enpl oyees, daily-wagers, casual | abour
and those
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enployed in tenporary/tine-bound projects also approached
the Hi gh Court for regularisation of their services. Sone
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of the petitioners also pleaded for equal pay for equa
wor k.

Accepting the pleas of the petitioners, the H gh Court
gave certain directions to the appel | ant - St at es for
regul ari sati on of these enpl oyees.

Aggri eved by the Hi gh Court’s orders, the two appel |l ant
States filed appeals before this Court. Sone of the
enpl oyees also filed Wit Petitions before this Court
directly, contending that they too were governed by the
directions given by the Hi gh Court and that they should be
gi ven the benefit of the sane.

On behal f of the appellants the validity and
correctness of the directions given by the H gh Court were
guestioned on the grounds that the Hi gh Court had exceeded
its jurisdiction in virtually anending the Governnent orders
and was not justified in-holding that the fixation of a
particular date in the respective Government orders was
arbitrary and/orthat it was unrelated to the object sought
to be achieved; that the Hi gh Court also erred in holding
that the requirenent of having been sponsored by the
Enmpl oynment Exchange was invalid; that the H gh Court was not
justified in directing that all persons who had put in one
year’'s service should be regularised unconditionally; and
t hat such a direction would given rise to severa
difficulties and conplications for the adnmnistration, that
there could be a direction for regularisation, wthout a
post or a vacancy and the Governnent could not be directed
to create posts ‘wthout nunber, and it was beyond the
capacity of any Government to conply with such  directions;
t hat the direction with respect to wor k- char ged
establ i shnent, casual labour and daily wagers equal |y
unsustainable in law, that the rule ~prescribing  mninmm
qualifying service of one year in one State could not be
thrust upon the other State; that because of the directions
in question, while regularly selected persons would be kept
out of jobs, unqualified ineligible persons who had come
through back door and whose records of service mght also
not be satisfactory would be regularised at one go and the
rule of reservation would al so be violated and that it was
the prerogative of the Executive to create and abolish
posts, and that the CGovernnent could not be conpelled to
create posts where there was no need for such posts or where
the need is no |longer there.
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It was contended on behal f of the respondents and the
wit petitioners that the directions had been given with a
view to curb the arbitrariness of the authoritiesand with a
view to give a satisfactory solution to a human problem
created by the policies of the Governnments thensel ves, ' that
t he wor k-charged enpl oyees should be treated on par with ad-
hoc enployees and ought to be regularised on the  1st of
April of each year, and all those persons who where ‘working
in the permanent posts ought to be regul arised.

Di sposi ng of the cases, this Court,

HELD : 1.1. Odinarily speaking, the <creation -and
abolition of a post is the prerogative of the Executive. It
is the Executive again that lays down the conditions of
service subject, of course, to a |l aw made by the appropriate
| egi sl ature. This power to prescribe the conditions of
service can be exercised either by making Rules under the
proviso to Article 309 of the Constitution or (in the
absence of such Rules) by issuing Rules/lInstructions in
exercise of its executive power. The court conmes into the
picture only to ensure observance of fundamental rights,
statutory provisions, Rules and other instructions, if any,
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governing the conditions of service. The main concern of
the court in such matters is to ensure the Rule of law and
to see that the executive acts fairly and gives a fair dea
to its enployees consistent with the requirenents of
Articles 14 and 16. It also neans that the State shoul d not
exploit its enployees nor should it seek to take advantage
of the helplessness and msery of either the unenployed
persons or the enpl oyees, as the case may be. [847 F-H

1.2. The State nust be a nodel enmployer. It is for this
reason it is held that equal pay nmust be given for equa
wor k, which is indeed one of the directive principles of the
Constitution and that a person should not be kept in a
temporary or ad hoc status for long. [848A]

1.3. Wwere a tenporary or ad hoc appointnent is
continued for long, the court presunes that there is need
and warrant for a regular post and accordingly directs
regul arisation. Wile all the situations in which the court
may act ‘to ensure fairness cannot be detailed, it is
sufficient to indicate that the guiding principles are the
ones indicated above. [848B]

Dharwad Distt. P.WD. Literature Daily Wage Enpl oyees
Associ ation v. State of Karnataka and O's., [1990] 2 S.CC
396 and Jacob v. Kerala
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Water Authority, [1990] Suppl. 1 S.C.R 562, referred to.

2.1. The court nust, while giving directions, act wth
due care and caution. It nust first ascertain the relevant
facts, and rmust be cognizant of the several situations and
eventualities that may arise on account of such  directions.
A practical and pragmatic view has to be taken, inasmuch as
every such direction not only tells -upon the public
exchequer but also has the effect of increasing the cadre

strength of a particular service, class or category.
[ 852A, B]

2.2. In the instant case apart fromthe fact that the
H gh Court was not right in holding that the  severa
condi tions imposed by the two Governnents in their
respective orders relating to regularisation were arbitrary,
not valid and justified, it acted rather hastily in
directing whol esone regul arisation of all such persons who
have put in one year’'s servi ce, and t hat too
uncondi tional ly. Several problens wll —arise if ~such

directions become the norm Therefore, there is need for
fulled consideration and due circunmspection while giving
such directions. [852(

3.1. The Governnment orders in question were issued by
the Governnent fromtime to time. These orders are not in
the nature of a statute which is applicable to all existing
and future situations. They were issued to neet a  given
situation facing the Governnent at a given point of tine. In
the circumstances, therefore, there was nothing “wong in
prescribing a particular date by which the specified period
of service (whether it is one year or two years) ought to
have been put in. [853G

3.2. The first order dated 1st January, 1980 issued by
one of the States says, a person nust have conpleted two
years of service as on 31st Decenber, 1979, i.e., the day
previous to the issuance of the order. It cannot be said
that fixing of such a date is arbitrary and unreasonable.
Simlarly, the order dated 3rd January, 1983 fixes 15th

Sept enber, 1982 as the rel evant dat e. Thi s
notification/order does two things. Firstly, it excludes
Class 11l posts of clerks fromthe purviewof the S . S.S. B

in case of those who have conpleted a m nimumof two years
of service as on 15th Septenber, 1982, and secondly, it
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provi des for their regularisation subject to certain
condi tions. No particular attack was made as to this date
in the High Court. Consequently, the Governnent had no
opportunity of explaining as to why this particul ar date was
fixed. Wthout giving such an opportunity it cannot be held
that the fixation of the said date is arbitrary.
830

VWhat is nore relevant is that the H gh Court has not held
that this particular date is arbitrary. According to it,
fixation of any date whatsoever was arbitrary, because, in
its opinion, the order must say that any and every person
who conpletes the prescribed period of service nust be
regul arised on conpletion of such period of service. The
next order dated 24th March, 1987 prescribes the date as
31.12.1986. i.e., the end of the previous year. |In the
circunstances, there is no basis for holding that fixation
of the date can be held to be arbitrary in the facts and
ci rcunstances of the case. [854A-D

Dr. Sushma Sharma v. State of Rajasthan, [1985] S.C
1367 and I'nder Pal Yadav & Os. etc. v. Union of India &
Os. etc.; [1985] 3 S.C.R 837, referred to.

3.3. The CGovernnent orders say that all those who had
been sponsored by Enployment Exchange or had been appoi nted
after issuing a public advertisenent alone be regularised.
There is no unreasonabl eness or invalidity in the sane. It
is a reasonabl e and whol esone provision and a requirenent
designed to curb and discourage back door entry and
i rregul ar appoi ntnents and ought not to have been
i nval i dated. Mbreover, these are not cases where the wit
petitioners were appointed only after obtaining a non-
availability certificate from the Enploynent Exchange.
[ 855E- F]

Union of India v. Hargopal, 1987 S. C. 1227, referred to.

3.4. The further requirenment prescribed in the orders,
viz., that the enpl oyees nust have possessed the prescribed
qualifications for the post at thetine of his appointnent
on ad hoc basis is equally a valid condition. [855G H

3.5. The High Court was not justified in holding that
inasmuch as the two States were sister States and because
prior to 1966 one State was a part of the other State, the
rul e rel ating to length of service requi-site for
regul arisation should be uniformin both the States. They
are two different States having their own Governnents;
nerely because one CGovernment chooses to say that one year’s
temporary ad hoc service is enough for regularisation it
cannot be said that the other State nust al so prescribe the
very sane period or that it cannot prescribe a 1onger or
shorter period. The fact that there is a single Hgh Court
for both the States and
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the Union Territory of Chandigarh is no ground for saying
that the orders issued by them should be uniform [856A-C

3.6. It is not necessary to alter or nodify the
directions of the Hi gh Court, in so far as one of the States
was concerned, that Cass IIl and IV posts which were within

the purview of the S.S.S.B. should equally be wthin the
purvi ew of regularisation orders issued by it. If any of the
petitioners have been excluded from consideration (for
regul ari sation) on the basis that nost of the Class IlIl and
IV posts were kept out of the purview of the S.S.S.B. they
may be consi dered and appropriate orders passed. [856D E
3.7. The High Court was also not justified in giving the
direction that all those ad hoc/tenporary enpl oyees who had
continued for nore than one year should be regul arised. The
direction has been given without reference to the existence
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of a vacancy. It, in effect, nmeans that every ad
hoc/tenporary enployee who has been continued for one vyear
should be regularised even though (a) no vacancy is
avai l abl e for him- which nmeans creation of a vacancy (b) he
was not sponsored by the Enmpl oynment Exchange nor was he
appointed in pursuance of a notification calling for
applications which neans he had entered by a back-door (c)
he was not eligible and/or qualified for the post at the
time of his appointnent and (d) his record of service since
his appointnent is not satisfactory. Mreover, from the
mere continuation of an ad hoc enpl oyee for one vyear, it
cannot be presuned that there is need for a regular post.
Such a presunption may be justified only when such
continuance extends to several years. Further, there can be
no ‘rule of thunb” “in such matters. Conditions and
circunstances of one unit nay not be the same as of the
other. Just because in one case, a direction was given to
regul ari se enployees who have put in one year’s service as
far as possi bl e and subj ect to fulfilling the
qualifications, it cannot be held that in each and every
case such a direction nust follow irrespective of and
wi t hout taking into account the other relevant circunstances
and consi derations. The relief nust be noul ded in each case
having regard to all the relevant facts and circunstances of
that case. It cannot be a nechanical act but a judicious
one. Judged fromthis stand point, the directions under
chal | enge must be held to be totally -untenable and
unsust ai nabl e. [856F-H, 857A-C]
3.8. So far as the nenbers of the work-charged establishment
are
832

concerned, though the work-charged enployees are denied
certain benefits, they are industrial workers ‘and are
entitled to the benefits of the provisions contained in the
I ndustrial Disputes Act. Their rights flow fromthat specia
enact ment under which even contracts of enploynent are open
to adjustnment and nodification. The work-charged enpl oyees,
therefore, are in a better position than tenporary  servants
like the other petitioners who are liable to bethrown out
of enploynment without any kind of  conpensatory benefits.
[ 857D, 858A- B]

Jaswant Singh v. Union of India, [1980] 1 S.C.R 426,
referred to

3.9. In view of the orders issued on 24th March, 1987
and 6th April, 1990 by one of the States;, the direction
given by the H gh Court becones unnecessary. Though no
orders have been issued in this regard by the other States,
a schene of regularisation of these enployees is stated to
have been prepared by that State in pursuance of the
j udgrment under challenge. The said schene is, however, not
made conditional upon the result of these appeal s against
the judgment. The schene is a reasonably fair one. It is
hoped and trusted that irrespective of the result of  ‘these
appeals, the said schenme would be given effect to by the
ot her State concerned.[858C D

3.10. The Hgh Court has directed that all those
enpl oyees who fell wthin the definition of ‘worknen
contained in the |Industrial Disputes Act would also be
entitled to regularisation on par wth the work-charged
enpl oyees and that they should be regul arised on conpleting
five years of service in one State and four years of
service in the other State. This direction is given in
favour of those casual |abour and daily wagers who fal
within the definition of workmen. Insofar as work-charged
enpl oyees, daily-wage workers and casual |abourers who did
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not fall within the definition of work-nen are concerned,
t he Hi gh Court has directed their regularisation on
conpletion of one year’'s service. This direction is as
untenable as in the case of ad hoc/tenporary enpl oyees. The
direction regardi ng persons belonging to t he above
categories and who fall within the definition of worknen,
the terns in which the direction has been given cannot be
sustained. Wiile it is true that persons belonging to these
cat egories continuing over a nunber of years have a right to
claim regularisation and the authorities are wunder an
obligation to consider their case for regularisation in a
fair manner, keeping in viewthe prin-
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ci ples enunciated by this Court, the blanket direction given
cannot be sustained. However, in view of the orders of one
of the State Governnents contained in the Iletter dated
6.4.1990 which provided for regul arisation of these persons
on completion of 'ten years, no further directions are called
for at this stage. The other State Governnent, of course,
has not 'issued any such orders governing these categories.
Accordingly, the State Governnment concerned should verify
the vacancy position in the categories of daily-wagers and
casual |abour and frame a schene of absorption in a fair and
just manner providing for regularisation of these persons,
having regard to their length of service and other relevant
conditions. As many persons as possible shall be absorbed.
The schenme shoul d be framed within six nonths. [858F-H, 859
A-C]

4. Further orders had been issued by one of the State
CGovernnents, after the filing of the wit  petitions and
during the pendency of the Special Leave Petitions in this
Court for regularisation of ad hoc/work-charged enpl oyees.
The other State CGovernnent has agreed by an affidavit before
this Court, to adopt the sane nutatis nutandis so far as
Class |11 enpl oyees are concerned. It is hoped that many of
the enployees would get regularised under the orders
af orementi oned i ssued by both the Governnents. [859D, 865F
867E]

5.1. The instant case is —not a case where the
CGovernments have failed to take any steps for regul arisation
of their ad hoc enpl oyees working over the years. Every few
years t hey have been issuing orders provi di ng for
regul arisation. In such a case, there is no occasion for the
court to issue any directions for regularising such
enpl oyees nore particularly when none of- the  conditions
prescribed in the said orders can be said to be either
unreasonabl e, arbitrary or discrimnatory. The court cannot
obvi ously hel p those who cannot get regul ari sed under these
orders for their failure to satisfy the condi tions
prescri bed t herein. | ssui ng gener al decl ar ati on of
i ndul gence is no part of jurisdiction of this Court. In case
of such persons it is for the respective GCovernnents to
consider the feasibility of giving them appropriate relief,
particularly in case where persons have been continui ng over
a long nunber of years, and were eligible and qualified on
the date of their ad hoc appointnment and further whose
record of service is satisfactory. [867 F-H]

5.2. The normal rule, is regular recruitment through the
prescri bed
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agency but exigencies of adnministration nay sonetines cal
for an ad hoc or tenporary appointnent to be made. In such a
situation, effort should always be to replace such an ad
hoc/tenmporary enployee by a regularly sel ected enpl oyee as
early as possible. Such a tenporary enployee my also
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conpete al ong with ot hers for such regul ar
sel ection/appointnent. If he gets selected, well and good,
but if he does not, he nust give way to the regularly
sel ected candi date. The appointment of the regularly
sel ected candi date. The appointnment of the regul arly
sel ected candidate cannot be withheld or kept in abeyance
for the sake of such an ad hoc/tenporary enpl oyee. Secondly,
an ad hoc or tenporary enployee should not be replaced by
another ad hoc or tenporary enpl oyee; he nust be replaced
only by a regularly selected enployee. This is necessary to
avoid arbitrary action on the part of the appointing
authority. Thirdly, even where an ad hoc or tenporary
enpl oyment is necessitated on account of the exigencies of
adm nistration, he should ordinarily be drawn from the
enpl oyment exchange unless it cannot brook delay in which
case the pressing cause nust be stated on the file. If no
candi date is available or is not sponsored by the enpl oynment
exchange, = some ~appropriate nethod consistent wth the
requirenents of Article 16 should be followed. |In other
words, there must be a notice published in the appropriate
manner calling for applications and-all those who apply in
response thereto shoul d be considered fairly. An unqualified
person ought to be appointed only when qualified persons are

not available through the above processes. If for any
reason an ad hoc or tenporary enployee is continued for a
fairly long spell, the authorities must consider his case

for regularisation provide heis eligible and qualified
according to rules and his service record is  satisfactory
and hi s appoi nt nent does not run-counter to the  reservation
policy of the State. [868D H;, 869A-C]

5.3. The proper course would be that each State prepares
a schenme, if one is not already in vogue, for- regularisation
of such enpl oyees consistent with its reservation policy and
if a scheme is already framed, the “same may be made
consistent with the observations herein so as to reduce
avoidable litigation in this behalf. If and when such person
is regularised he should be placed i mediately below the
| ast regularly appoi nted enpl oyee in that category, class or
service, as the case may be. [869D]

5.4. So far as the work-charged enpl oyees and casua
| abour are concerned, the effort nust be to regularise them
as far as possible and as
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early as possi ble subject to their fulfilling t he
qualification, if any, prescribed for the post and subject
also to availability of work. If a casual |labourer is
continued for a fairly long spell - say two or three years -

a presunption may arise that there is regular need for. his
services. |In such a situation it becones obligatory for’ the
concerned authority to examine the feasibility of his
regul arisation. While doing so, the authorities “ought to
adopt a positive approach coupled with an enpathy for the
person. Security of tenure is necessary for an enployee to
give his best to the job. In this behalf, this Court
comends the orders of one of the State Governnents,
contained inits letter dated 6.4.1990 both in relation to
wor k- charged enpl oyees as well as casual |abour. [869 E-G

5.5. The orders issued by both the Governnents providing
for regularisation of ad hoc/tenporary enpl oyees who have
put in two years/one year of service are quite generous and
leave no room for any legitinate grievance by any one.
[ 869H]

5.6. These observations are not exhaustive nor can they
be understood as inmutable. Each Government or authority has
to devise its own criteria or principles for regularisation
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having regard to all the relevant circunstances, but while
doing so, it should bear in mind the observations made
herein. [870 A-B]

6.1. So far as the enployees and workmen enpl oyed by
Statutory/Public Corporations are concerned, they have not
issued any orders akin to those issued by the two State
Governments. Even so, it is but appropriate that they adopt
as far as possible, keeping the exigencies and requirenents
of their administration in view, the criteria and principles
underlying the orders issued by their Governnent in the
matter of regularisation and pass appropriate orders. The
orders cont ai ned in the letter dated 6. 4. 1990, as
supplenented by the orders in the Notification dat ed
28.2.1991 issued by one of the States should be foll owed by
the Statutory/Public Corporations located in that State,
whereas the Statutory/Public Corporations located in the
other State should follow the criteria and principles stated
in the affidavit of the Government of that State filed
before thi's Court. [870 C D

6. 2. These directions would not, however, apply to these
Statutory/Public Corporations, ~functioning wthin t hese
States as are under the control of the Governnment of India.
These Corporations woul d evol ve an
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appropriate policy of regularisation in the light of this
judgrment, if they have not already evolved one, or rmake

their existing policy consistent withthe judgnent to avoid
litigation. [870F]

7. As regards, equal pay for equal work, the judgnent is
singularly devoid of discussion. The direction given by the
H gh Court is totally vague. It does not rmake it clear who
will get what pay and on what basis. Hence, this ‘direction
is set aside.

Del hi Devel opnent Horticul ture Enpl oyees’ Union v. Delh
Adm nistration, (1992) 1 J.T. 394, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : CGivil Appeal No. 2979 of
1992 etc.etc.

From the Judgnent and order dated 26.9.1988 of the
Punj ab and Haryana H gh Court in CWP. No. 72 of 1988.

H L Sibal, D.S. Tewatia, D.S. Mehra, MS. @jral, MK
Ramarmurt hy, Hardev Singh, K T.S. Tulsi, S.K Bagga, S.P.
Goyal, J.K Sibal, HS Mttewal, Adv. Genl. Punjab, Ms.
Jai Shree Ananda, D.A G, Punjab, Rajesh, S.K. Mehta, Dhruv
Meht a, Aman Vachher, H S. Munjral, G K Bansal, H'S. Sohal
P.P. Singh. Ms. Midula Ray, Kartar Singh, HM Singh, 'S.C
Paul, R K. Agnihotri, GK Chatrath, P.L. Syngal, N A
Siddiqui, R K Kapoor, Syed Ali Ahnmed, K C. Bajaj, M.
Rupi nder Sodhi Daulat, MR Bidsar, K K Qupta, Syed
Tanweer Ahrmed, Mbhan Pandey, Jitender Sharmg, Nar esh
Kaushi k, Ms. Lalitha Kaushik, Shankar Di vat e, S. S
Khanduj a, Yash Pal Dhingra, Baldev Krishan Satija, Kirpa
Singh, R D. Upadhyay, S.N. Bhardwaj, J.D. Jain, S. Bala
Kri shnan, Ms. Madhu Mol Chandani, R S. Sodhi, Prem
Mal hotra, Ms. J.S. Wad, S.D. Sharma, B.S.  Gupta, M.
Ceetanjali Mhan, A K. Mhajan, S.K Ganbhir, T.N Singh,
B.M Sharma, N K Aggarwal, S.M Ashri, A K Goel, NN
Sharma, MK. Dua, E.C. Agarwala, Ms. Kamini Jaiswal, C V.
Subba Rao, K R Nagaraja, Manoj Swarup, P.K.  Chakraborty,
P.N. Puri, Ashok Gover, P. Gaur, Ms. Chandan Ramanurthi,
M A Kri shnanmoborthy, B.S. Mlik, Pankaj Kal r a, A M
Khanwi | kar, Dr. Meera Aggarwal, R C. Msra, Gan Singh, S C
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Patel, Ms Mtter & Mtter & Co., Ms Agarwal Mshra & Co.
Mahabi r Singh, R C. Kaushik, K K Mhan, Ms. Naresh Bakshi

R S. Suri, Sudershan Goel, R K Chopra, Ravinder Chopra,
Ms. Sureshtha Bagga, Sanjay Bansal, Ms. Kanwaljit Kochhar

Ms. Indu Mal hotra, R C. Gubrele, Ms. Renu George,
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R P. Sharma, D.K. Garg, Vishnu Mathur, Ms. Madhu Tewati a,
Ms. Kamakshi S. Mehlwal, |ndeevar Goodwill, Ranbir Singh

Ms. Savita Prabhakar, Ujjal Singh, M. Kusum Choudhary, J.L.
Puri, T.S. Arora for the appearing parties. Ramesh Chand and
Kul deep Si ngh appeared in person.

The Judgrment of the Court was delivered by

B.P. JEEVAN REDDY,J. 1. This batch of Special Leave
Petitions are directed against the judgnent of a Division
Bench of Punjab and Haryana Hi gh Court in a batch of wit
petitions, the first anong them being Wit Petition (C No.
72 of 1988 (Piara Singh and Anr. v. State of Haryana and
Os.). ~A large nunber of wit petitions arising both the
States| of Punjab ~and Haryana were heard together and a
conmon - judgnent delivered giving certain directions in the
matter of regularisation of the adhoc/tenporary enployees,
menbers of work charged establishnments, daily-wagers, casua
| abour and those engaged tenporarily in tenmporary schemes.
We have heard all the counsel appearing in this batch at
quite sone |ength.

Leave granted in all the Special Leave Petitions.

2. Over the last several years a |large nunber of
appoi ntnents were made to Class Il and IV services in the
States of Punjab and Haryana on-ad hoc basis i.e., wthout
reference to Public Service Conm ssion or the Subordinate
Servi ces Sel ection Board and w thout adhering to  enpl oynent
exchange requirenents. They were initially appointed for a
period of six nmonths or so but were continued for years
together under orders passed fromtine to tine. (In so far
as the State of Haryana is concerned, nost of the class |11
posts in the Education Department were kept out  of the
purview of the S.S.S.B. during the period 1970 to 1987. For
a period of 10 years, it is stated, there was no ‘Board in
existence in the State. Only in March 1987, alnost all the
posts in Education Departnment and other Departnents were
brought within the purview of the S.S.S.B.). As aresult  of
the above policy, a large nunber of ad hoc —enpl oyees came
into existence in both the States, who were continuing over
several years w thout being regularised and were agitating
for their regularisation. To nmeet the situation, both the
Gover nient s i ssued orders from time to time for
regul ari sation of such enpl oyees subject to certain
conditions. The orders issued by the Governnent! of Punjab
are the follow ng:

838
S. No. Date of issue Subst ance of “the Order
1 2 3
1. 3.3.1969 Regul arisation of ad hoc

enpl oyees conpl eting one

year service on 28.2.1969.
2. 29.1.1973 Regul ari sation of ad hoc
enpl oyees conpleting one

year service on 1.1.1973.
3. 3.5.1977 Regul ari sati on of ad hoc
enpl oyees conpl eti ng one

year service on 1.4.1977.

4, 20.10. 1980 Regul ari sati on of ad hoc
enpl oyees conpleting one
year service on

1.10. 1980.
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5. 20.10. 1982 Regul ari sati on of ad hoc
enpl oyees conpleting one
year service on
26.10. 1982.

6. 29. 3. 1985 Regul ari sati on of ad hoc
enpl oyees conpleting two
years service on
1.4.1985.

7. 8.8.1985 Modi fyi ng the order issued
on 29. 3. 1985 and
directing that all C ass

[1l ad hoc enpl oyees havi ng

one year service on

1.4.1985 nay be
regul ari sed.
8. 1.9.1986 Regul ari sati on of  ass

[1l ad hoc enpl oyees
appoi nted after 1.4.1984.
The orders areissued by the Governnent of Haryana are
the followng:

S. No. Dat e of issue Subst ance of O der
1 2 3
1 1.1.1980 Regul ari sation of all dass

[11 ad hoc enployees who
have conmpleted two years
servi ce on 31.3.1979.

2. 3.1.1983 Regul ari sati on of ad hoc
Clerks in Cass 11l who
have conpleted two years
service on15.9.1982.

3. 19.1. 1984 Regul ari sati on of d ass
1l ad hoc enpl oyees who
have conpleted two. vyears
of service on 15,9, 1982.
(The enpl oyees who were
l'eft out in the orders
dt. 3.1.1983 were brought
within the purview of
this order.)

839
4. 15. 2. 1987 Regul ari sation of all
C ass 1l ad hoc

enpl oyees ot her t han
teachers working agai nst
posts ~whi ch have  been
t aken out of t he
purvi ew of the S.S.S. B.

and who have conpl eted
t wo years service on
1.11.1986.

I n pursuance of the above orders a nunber of persons who
satisfied the conditions prescribed in each of those orders
were regul ari sed but many could not be. Their services could
not be regul arised for the reason that they did not satisfy
one or the other of the conditions prescribed in the said
orders. They were, however, allowed to continue in service.
It is this category of people who approached the Hi gh Court
of Punjab and Haryana praying for issuance of Wit, Oder of
Direction for regularisation of their service.

3. At this stage, it would be appropriate to notice the
conditions prescribed by the aforesaid orders which were not
satisfied by the wit petitioners and on account of which
they were not regularised. The order of the Governnent of
Haryana dated 1st January, 1980 prescribed the follow ng
conditions for regul arisation:
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(1) He nust have put in a mninumservice to two years
on 31.12.1979.

(2) He must have been recruited through the Enploynent
Exchange.

(3) The service and conduct of such enpl oyee should be
of an overall good category.

(4) He nust have possessed the prescribed qualifications
for the post at the tinme of his appointnent on ad hoc basis.

In the Oder dated 3rd January 1983, a further
condition, besides the aforesaid conditions, was inposed
viz., that the enployee nust belong to the category for
whi ch the post stands reserved.

Simlarly in the Order dated 29th March, 1985 issued in
the case of Governnent of Punjab (issued by the President of
India) the conditions prescribed were the foll ow ng:

(1) He nust have conpleted a nmininmum of two years
service on 1st

840
April, 1985.

(2) He nust have fulfilled the condi tions for
eligibility (academ c qualifications, experience and age) at
the time of his first adhoc/tenporary appoi ntnent.

(3) He must have been recruited through the Enploynent
Exchange or by open advertisement.

(4) Hi s record of service has been satisfactory.

(5) He is found nedically fit for entering t he
Government service; his character and antecedent have been
duly verified and found suitable for Governnent service.

(6) A regular post/vacancy is avail abl e f or
regul ari sati on.

(7) He has been found fit for regularisation by the
Departnental Sel ection Comittee.

(8) Among the persons regularised, interse seniority
woul d be observed. All these persons woul'd be placed junior
to those working on regul ar basis.

These are the conditions conmon-to all the orders issued
from tine to tine by the Governnent of Punjab and Haryana
Only those ad hoc/tenporary enployees who could not be
regul arised for want of satisfying one or the other of the
conditions prescribed in the respective orders that had
approached the H gh Court by way of Wit Petitions. They
contended that the conditions prescribed inthe said orders
were arbitrary, discrimnatory and unrelated to the _object:
It is this contention which was exam ned at sone |ength -and
accepted by the high court.

4. Besides the ad hoc/tenporary enpl oyees, certain other
categories of persons also approached the Hi gh Court whose
cases too have been dealt with in the judgnment under appeal
They are work-charged enpl oyees dail y-wagers, casual 1 abour
and those enployed in tenporary/tine-bound projects. They
too wanted to be regularised. A plea of equal pay for equa
work was al so advanced by certain petitioners. These ' pl eas
too were consi dered and uphel d.

841

5. The reasons for which the Hgh Court held the
conditions prescribed in the orders of regul ari sation
af orementi oned, as bad are to the follow ng effect:

(a) VALIDITY OF FI XING A PARTI CULAR DATE BY VWHICH THE
SPECI FI ED PERI OD OF SERVI CE SHOULD HAVE BEEN COWVPLETED

The High Court held, "there is no magic in fixing a date
by which an enpl oyee was to conplete the prescribed tenure

of service for regularisation....... fixing of a date has no
reasonabl e basis or intelligible differentia for the object
to achieve...... followi ng that view (the view taken by this

Court in Inder Pal Yadav, [1985] 3 S.C.R 837) we hold that
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the dates fixed for the policies of regularisation of the
two Governnents are discrimnatory....... we hold that the
vari ous dat es fixed from tine to tinme in their

regul arisation policies are hit by Articles 14 and 16 of the
Constitution of India."

(b) VALID TY OF THE REQU REMENT THAT THE EMPLOYEE SHOULD
HAVE BEEN SPONSORED BY EMPLOYMENT EXCHANGE

The High Court held that this Court has, in the Union
of India v. Hargopal (1987 S.C. 1227), held that "if at a
gi ven noment sui tabl e candidates anongst candi dat es
sponsored by the Enpl oyment Exchanges are not avail abl e or
no candi date has been sponsored by the Enpl oynent Exchange
and recruitment is made on ad hoc basis from the sources
other than enploynment exchange, it <cannot be said in
regul arisation policy ~that such candidates would not be
entitled to be regularised. The basic policy decision is
that ad hoc enpl oyees who have worked for quite sone tine
and have gai ned experience should be regularised and in case
they are shunted out, hardship would be caused in nunerous

ways. . ..... we find no justification in the policy of
regul ari sation that the candi dates sponsored through the
Enpl oynent Exchanges alone would be entitled to

regul arisation.” No findi ng was, however, recorded that the
petitioners or any of them were appointed w thout reference
to the Enployment Exchange only after  the Enpl oynent
Exchange intinated the concerned authority that no suitable
candi date is available with it.

(c) VALIDITY OF THE REQUI REMENT THAT THE CON-

842

CERNED POSTS SHOULD NOT-BE W THIN THE PURVI EW OF S. S. S. B.

The High Court held that inasnuch as nost of the d ass
1l and Class |V posts were kept out of the purview of the
S.S.S.B. in the State of Haryana during the period 1970 to
March, 1987 and al so because for a period of ten years there
was no S.S.S.B. in existencein'this State, inposition of
this condition by the Governnment of ‘Haryana is unreasonable
and arbitrary.

6. Having expressed the opinions above-nentioned, the
H gh Court referred to certain decisions of this Court and
of its own, and expressed the view that continuing enpl oyees
on adhoc basis for nore than one year w thout regularising
themis arbitrary and unreasonable. This principle was -al so
hel d applicable to other categories of enployees |like  daily

wagers, casual |abour and others, who were - "worknmen"  as
defined in the Industrial Disputes Act. The court further
opi ned that inasmuch as the State of Haryana  was

prescribing one year’'s service for regularisation (in its
orders) the Punjab Governnent cannot prescribe two years
qualifying service. Thus, one year service was declared as
the norm for all such enployees to becone entitled to
regul ari sati on.

7. The directions ultimately granted by the Hi gh @ Court
while allowing the batch of wit petitions are to the
foll owi ng effect:

(1) The State Governnent shoul d avoi d naking any ad
hoc appointrments. If they do so, it shall be for
initial period of six months and not be extended
beyond other six nmonths. If their termis extended
beyond one year, to such enployees the benefits
arising fromour follow ng conclusions will apply,
according to the group in which they fall

(2) The Punjab State enpl oyees covered by G oup
No. 1 would be considered as regul ar nenbers of the
service on conpletion of nore than one year after
i gnori ng nati onal and pernissible br eaks in
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service, as noticed by the Suprene Court in various
judgrments and also by our Full Banch in Jagdish
Lal’s case (supra). However, t he concer ned
departnments woul d pass orders for their
regul ari sation and they would be entitled to al
benefits of service fromthe date of their initia
appoi nt nent s.
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As regards Haryana enpl oyees covered by Goup No. 1
on conpletion of two years of service they would be
considered as regular nmenbers of service after
ignoring their national and perm ssible breaks as
noticed by the Suprenme Court in various judgnents
and also by our Full Bench in Jagdish Lal's case
(supra), and the concerned departnents would pass
orders for their regularisation. In case of those,
who have conpleted nore than one year of service
their services shall not be terminated till the new
policy for regularisation in accordance wth our
judgrment, is framed, in which a direction has been
issued to re-frame the policy for regularisation on
conpletion of nore than one year of service, and
wi t hout the condition which nay hamper the policy
of regularisation, irrespective of the fact whether
or not their nanmes were sponsored by the
Enpl oynent Exchange or that their posts are wthin
or outside the purview of the S/S.S.B. In case such
petitioners conplete two years, then on conpletion
of two years, they will be considered as regular
menbers of service and appropriate orders for their
regul arisation-wll ~be passed by the ‘concerned
departnents, and such enpl oyees woul'd be entitled
to all service benefits fromthe date of their
initial appointnents.
(3) The services of ~work charged, daily wage
wor kers and casual | abourers (other than those who
fall wthin the definition of workmen under the
1947 act covered by Goup Ill) Serving in the
different departnments of Government of ‘Punjab and
Haryana, as also their corporations who have put in
nore than one year of service, would continue to
serve and their services will not  be dispensed
with. The concerned departnents shall frame ~schene
for their absorption, as regular enployees  on
conpletion of nore than one year of service, and
their services shall be regularised under those
schenes. On regularisation they would be entitled
to all service benefits fromthe date (of initia
appoi nt nent s.
As regards work charged enployees, who have
conpleted five vyears of service, they “shall be
consi dered to be regul ar enpl oyees under the schene
of regularisation framed by the State of Punjab and
order for their regularisation shall be
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passed. As regards work charged enpl oyees of the
State of Haryana, on conpletion of four years of
service they shall be considered to be regular
under the regul arisation schene framed by the State
and appropriate orders for their regularisation
shal | be passed. However, they would be entitled to
all service benefits fromthe date of initia
appoi nt nent s.
(4) The persons falling in group (I11) are those
who come within the definition of ‘workmen’ under
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the 1947 Act. On conpletion of 240 days, which

shall be counted keeping in view the decision of
the Supreme Court in The W rknen of Anerican
Express International Bank Corporation v. The

Management of American Express, A l.R 1986 S.C
458, they would be entitled to benefits of all the
provisions of Chapter V-a of the 1947 Act, and
their services should not be di spensed with without
following the procedure laid in that Chapter. For
the purposes of regularisation, what has been
stated for the enployees falling in Goup Il, would
al so be applicable to the enployees falling in this
group. On regul arisation they would be entitled to
the benefits of provisions of the 1947 Act as also
the Service Rules, fromthe date of their initia
appoi ntnents, as applicable to the departnents
concerned fromtine to tine.
(5) The ad hoc tenporary enployees in tenporary
organi sations |ike the Adult Education Schene and
[ nt'egrated Chil d Devel opnent Schene, covered by
Group 1V, who have continued in service for nore
than one year with national breaks would be
entitled to the benefits of service and benefit of
the directions issued by the  Supreme Court in
Bhagwan Dass’s case supra, and the service of none
of themwould be term nated except on abandonnent
of the schene.
(6) In case services of an enployee, who cone
within the anbit of Goups | to Ill, have already
been term nated on the conpletion of his nore than
one year of service, he shall have to be taken back
in service in case of a request being nade by him
to the concerned departnent of the gover nnent
before the expiry of three years and two nonths of
such term nation.
Some of the petitioners, who had put in nore than
one year of
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service are out. They would be reinstated forthwith
with continuity of service and all benefits:
(7) In case sone posts are abolished or sone
persons are found surplus, junior npst would be out
on the rule of Last cone first go? But if later on
vacancies arise or posts are created, they will
have to be called back first in the order of
seniority, that is, on the rule of last go first
cone and if still some vacancies remain, new
i ncumbents through S.S. S.B. may be acconmopdat ed.
(8) The learned counsel for the State was asked to
point out if the claimnade by the petitioners for
equal pay for equal work as being paid “to their
counterparts, in view of the decision taken by the
Supreme Court in various cases, was not justified.
He was not able to point out if the claimso  nade
was not correct. Accordingly, they would be paid
wages as clained from the date of initia
appoi ntnents in service. The arrears should be paid
wi thin six nonths fromtoday.
It is again made clear that till regularisation
pol i ci es are framed as directed by us and
regul arisation orders are passed, the enployees
shall continue and their services shall not be
term nated. "

8. The States of Punjab and Haryana are questioning the

validity

and correctness of the above directions in these
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appeal s. Sone enpl oyees have al so directly approached this
court by way of wit petitions contending that they too are
governed by the directions given by the H gh Court and
shoul d be given the benefit of the sane. The respondents in
these appeals and such wit petitioners are supporting the
j udgrment and directions aforesaid.

M. Sibal, |earned counsel for the appellants questioned
the validity and correctness of the directions given by the
Hi gh Court on the follow ng grounds:

(1) That the Hi gh Court has exceeded its jurisdiction in
virtually amending the Government orders on the subject of
regul ari sation. The |earned Judges were not justified in
holding that the fixation of a particular date in the
respective G CGs. was arbitrary and/or that it was un-rel ated
to

846
the object. The | earned Judges have also erred in holding
t hat the requirenent of have been sponsored by the
enpl oynment Exchange was i nvali d.

(2) The Ilearned Judges were not justified in law in
directing that all persons who have put in one year’s
servi ce shoul d be regul ari sed-unconditionally. No court has
gone so far nor isthereany warrant for giving such a
direction. Such a direction gives " rise to severa
difficulties and conplications for the adnministration which
were evidently not taken into consideration by the |[earned
Judges while giving the said directions.

(3) For regularisation, the first pre-condition is that
there nmust be a vacancy, whether permanent or. tenporary.
Such a vacancy nust either be exi'sting or may be created but
it must be there. There -cannot be a direction for
regul ari sation without a post or a vacancy and t he
CGovernment cannot be directed to create posts without
nunber. It is beyond the capacity of any Governnent in India
to conply with such directions.

(4) The direction wth respect to wor k- char ge
establishnment is equally unsustainable inlaw. So is the
direction with respect to casual | abour and daily wagers.

(5) The Il earned Judges erred in directing the Governnent
of Punjab to reduce the m nimum qualifying service "to one
year j ust because the Haryana Covernment has been
prescribing only one year’s qualifying service in-its
orders. Both are independent States and the rule .in one
State cannot be thrust upon the other

(6) Because of the inmpugned directions, regul arly
sel ected persons are being kept out of jobs. The effect of
the inpugned directions is that wunqualified “ineligible
per sons who have come through back door and whose records of
service may also not be satisfactory are  all bei ng
regul ari sed at one go. The rule of reservation is also being
viol ated by the said directions.

(7) It is prerogative of the Executive to create and
abol i sh posts. The CGovernnent cannot be compelled to create
posts where there is no need for such posts or where the
need is no | onger there.

(8) The above contentions are supported and reiterated
by the counsel appearing for the State of Punjab

847

9. On the other hand, it is contended by the counsel for
the respondents and the counsel for the wit ©petitioners
that the directions given are perfectly warranted in all the
ci rcunst ances of the case and have been given followi ng the
decisions of this court. It is subnitted that the said
directions have been given with a view to curb the
arbitrariness of the authorities and with a viewto give a
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satisfactory solution to a human problem created by the
policies of the Governnents thenselves. It is submtted by
Shri R K. Garg that the work-charged enpl oyees should be
treated on par wth ad hoc enployees and ought to be

regul arised on the 1st of April of each year. Al those
persons who are working in the permanent posts ought to be
regul ari sed, says the counsel. Shri M K. Ramanurt hy,

appearing for the work charged enpl oyees contended that the
general concept as to work charge enpl oyees, viz., that the
enpl oyment is confined to a particular work or project is
not correct. He submitted that this is a |l egacy left behind
by the British. He submitted that the work charge enpl oyees
are enployees of the work charge establishnent and so |ong
as once or the other work is there, they should be
continued. Inasnmuch as the Government, particularly at the
present stage of development, is never wthout a project or
work, these enployees nust also be regularised. Indeed,
according to the counsel the concept of work char ge
establishment ~is a nere matter of accountancy. It s
distinct “ from project enploynent. It is really tenporary
enpl oyment_whi-ch in the nature of things nust be treated as
regul ar. Qther counsel appearing for the respondents in the
appeals and for the wit petitioners supported t hese
cont enti ons.

10. Ordinarily speaking, the creation and abolition of a

post is the prerogative of the Executive. It is the
Executive again that |lays down the conditions of service
subj ect, of course, to a |aw nade the appropriate

| egi sl ature. This power to prescribe the conditions service
can be exercised either by making Rul es under the proviso to
Article 309 of the Constitution or (in the absence of such
Rul es) by issuing Rules/instructions in exercise of its
executive power. The court cones into the picture ‘only to
ensure observance of f undanent al rights, statutory
provi sions, Rules and other instructions, if any, governing
the conditions of service. The main-concern of the court in
such nmatters is to ensure the Rule of law and to see that
the executive acts fairly and gives a fair deal to its
enpl oyees consistent with the requirenents of Articles 14
and 16. It also nmeans that the State should not exploit its
enpl oyees nor should it seek to take advantage of the
hel pl essness and mi sery of either the unenployed persons
848

or the enpl oyees, as the case may be. As is often said, the
State rmust be a nodel enployer. It is for this reason, it is
held that equal pay nust be given for equal work, which is
i ndeed one of the directive principles of the Constitution
It is for this very reason it is held that a person should
not be kept in a tenporary or ad hoc status for long. = Were
a tenporary or ad hoc appointnent is continued for long the
court presunes that there is need and warrant for a- regul ar
post and accordingly directs regularisation. Wiile all the
situations in which the court nmay act to ensure fairness
cannot be detailed here, it is sufficient to indicate that
the guiding principles are the ones stated above. The
principle relevant in this behalf are stated by this Court
in several decisions, of which it would be sufficient to
mention two decisions having a bearing upon the issue
i nvol ved here. They are Dharwad Distt. P.WD. Literature
Dai |l y Wage Enpl oyees Association v. State of Karnataka and
Ors. [1990] 2 S.C.C. 396 and Jacob v Kerala Water Authority
all eged that about 50,000 persons were being enployed on
daily-rated or on nonthly-rated basis over a period of 15 to
20 years, without regularising them It was contended that
the very fact that they are continued over such a |ong
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period is itself proof of the fact that there is regular
need for such enploynent. In that view of the nmatter,
followi ng directions were given,after reviewing the wearlier
deci sions of this court elaborately.
"From anongst the casual and daily rated enployees
who have conpl eted ten years of service by Decenber
31, 1989, 18,600 shall imrediately be regularised
with effect fromJanuary 1, 1990 on the basis of
seniority-cumsuitability.
There shall be no exam nation but physi ca
infirmty shall mainly be the test of suitability.
The remmining monthly rated enpl oyees covered by
the paragraph 1 who have conpleted ten years of
service as on  December 31, 1989 shal | be
regul ari sed before  Decenber3l,1990, in a phased
manner on the basis of seniority-cumsuitability,
suitability being understood in the same way as
above.
The bal ance of casual or daily rated enpl oyees who
becone entitled to absorption on the basis of
conpl-eting ten years of service shal | be
absorbed/regul ari sedin a phased nanner on the sane
princi pl e asabove on or before Decenber 31, 1997.
849
At the point of regularisation, credit shall be
given for every unit of five years of service in
excess of ten years and one additional increnent in
the tinme scale of pay shall be allowed by way of
wei ght age.
There was a directionthat the clainms. on other
heads would be considered at the time of fina
di sposal. W have cone to the conclusion that apart
fromthese reliefs no other woul d be admissible.”
Having given the said direction, the Bench (Ranganath
M sra, M M Punchhi and S.C. Agarwal, JJ.) made the follow ng
observations:
"W are alive to the position that the schene which
we have finalised is not the ideal one but as we
have already stated, it is the obligation of the
court to individualise justice to suit ~a given
situation in a set of facts that are placed before
it. Under the schene of the constitution the purse
remai ns in the hands of the executive: The
| egi slature of the State controls the Consolidated
Fund out of which the expenditure to be incurred,
in giving effect to the schenme, will have to be
met. The flowinto the Consolidated Fund depends
upon the policy of taxation depending | perhaps on
the capacity of the payer. Therefore, undul y
bur deni ng t he State for i mpl enenti ng t he
constitutional obligation forthwith would create
probl ems which the State may not be able to stand.
We have, Therefore, made our directions with
judicious restraint with the hope and trust  that
both parties would appreciate and understand the
situation. The instrunentality of the State nust
realise that it is charged with a big trust. The
noney that flows into the Consolidated Fund and
constitutes the resources of the State comes from
the people and the welfare expenditure that s
mated out goes fromthe sane Fund back to the
people. May be that in every situation the sane tax
payer is not beneficiary. That is an incident of
taxation and a necessary conconitant of [|iving
within a welfare society."
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11. The second case (Jacob) arose from Keral a. Upon the
establ i shnent of Kerala Water Authority under Kerala Water
Supply and Sewerage Act, 1986, all the functions of Public
Heal th Engi neering Departnent were also transferred to the
Authority. All the enpl oyees of the said
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department were transferred to the Authority. After its
constitution, the Authority too recruited sonme persons. Wth
effect from 30.7.1988, the Authority cane within the purview
of the Public Service Commission. The enployees of the
Authority thus fell into four categories nanmely, (i) those
who were in the enploynment of PHED before the constitution
of the Authority and were transferred to the Authority, (ii)
those whomthe Authority enployed between 1st April, 1984
and 4th August, 1986, (iii) those who were appoi nted between
4t h August 1986 and 30th July 1988, and (iv) those who were
appoi nted after 30th July, 1988. Rule 9 of the Kerala State
and Subordi nate Services Rul es enpowered the Governnent to
appoi nt persons, in'the case of an enmergency, otherw se than
in accordance wth the Rules. Such appointnent was to be
valid only for— a linmted tim and such appoi ntee was bound
to be replaced by a regul ar appointee. At the same tineg,
clause (e) of the Rul'e provided that persons so appointed
may be regularised provided they conpleted two years
continuous service /on 22.12.1973. Construing the said cl ause
in the light of the constitutional philosophy, this court
hel d:
"Therefore, i f we interpret Rule 9(a) (i)
consistently with the spirit and phil sophy of the
Constitution, which it i's perm ssible to do w thout
doing violence to the said rule, it follows that
enpl oyees who are serving on the establishnment for
long spells and have the requisite qualifications
for the job, should not be thrown out but ' their
services should be regularised as far as possible.
Since workers belonging to this batch have worked
on their posts for reasonably long spells they are
entitled to regularisation in service."

In the light of the said principle and in the |ight of
the principles emerging fromthe decisions of this court -
which were el aborately discussed-the followi ng directions
were given:

"(1) The Authority wll wth imediate “effect
regul ari se the services of all ex-PHED enpl oyees as
per its Resolution of 30th January, 1987 without
wai ting for State Governnent approval.
(2) The services of workers enployed by t he
Authority between 1st April, 1984 and 4th August,
1986 will be regularised with imedi ate effect if
they possess the requisite qualifications for the
post prescribed on the date of appointnent of the
con-
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cerned worker.
(3) The services of workers appointed after 4th
August , 1984 and possessi ng t he requisite
qualifications should be regulated in accordance
with Act 19 of 1970 provided they have put in
continuous service of not less than one year
artificial breaks, if any, to be ignored. The
Ker al a Publ i c Servi ce Conm ssi on will t ake
i Mmediate steps to regularise their services as a
separate block. In doing so the Kerala Public
Service Commi ssion will take the age bar as waived.
(4) The Kerala Public Service Commission wll
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consider the question of regularisation of the
services of workers who possess the requisite
qualifications but have put in |l ess than one year’s
service, separately. In doing so the Kerala Public
Service conmi ssion will take the age bar as waived.
If they are found fit they will be placed on the
list along with the newly recruited candidates in
the order of their respective nerits. The Kerala

Public Service commission will be free to rearrange
the list accordingly. Thereafter fresh appointnments
will issue depending on the total nunber of posts
available. If the posts are inadequate, those
presently in enploynent will nake room for the
sel ected candi dates but their names will remain on
the list and they will be entitled to appointnent
as and when their turn arrives in regular course.
The listt will enure for such period as is

perm ssi bl e under the extant rul es.
(5) ~The Authority will be at liberty to deal with
the services of the workers who do not possess the
requi-site qualifications -as it nmay consi der
appropriate in-accordance with | aw
(6) Those ~workers whose services have been
termnated in violation of this Court’s order in
respect of which Contenpt Petition No. 156 of 1990
is taken out shall be entitled to the benefit of
this order as if they continue in service and the
case of each worker will be governed by the clause
applicable to himdepending on the category to
which he belongs and if he is found eligible for
regul arisation - he will be restored to service and
assi gned his proper place."
852
12. As woul d be evident from the observations made and
directions given in the above two cases, the court nust,
whil e giving such directions, act with due care and caution
It nmust first ascertain the relevant facts, and /‘nust be
cogni zant of the several situations and eventualities that
may arise on account of such directions. A practical and
pragmatic view has to be taken, inasnuch as every such
direction not only tells upon the public exchequer but also
has the effect of increasing the cadre strength of a
particular service, class or category. Now, take t he
directions given in the judgnment under appeal. Apart from
the fact the H gh Court was not right-as we shall” presently
denonstrate in holding that the several conditions inposed
by the two Governments in their respective order relating to

regul arisation are arbitrary not valid and justified - the
high Court acted rather hastily in directing wholesone
regularisation of all such persons who have put in one

year’'s service, and that too unconditionally. W may venture
to point out the several problens that will arise if such
di rections becone the norm

(a) Take a case where certain vacancies are existing or
expected and steps are taken for regular recruitment either
through Public Service Conm ssion or other such body, as the
case mmy be. A large nunber of persons apply. Inevitably
there is bound to be some delay in finalising the selections
and meking the appointnents. Very often the process of
selection is stayed or has to be re-done for one or the
ot her reason. Meanwhil e the exigencies of adm nistration may
require appointment of tenporary hands. It nay happen that
these tenporary hands are continued for nore than one year
because the regular selection has not yet been finalised.
Now according to the inmpugned direction the tenmporary hands
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conpl eting one year’s service will have to be regularised in
those posts which neans frustating the - regular selection

There would be no post left for regularly selected persons
even if they are selected. Such cases have indeed cone to
this court fromthese very two States.

(b) In sonme situations, the permanent incunbent of a
post nmmy be absent for nore than a year. Exanples of this
are not wanting. He may go on deputation, he may go on
Faculty I|nprovenment Programme (F.I.P.), or he nay be
suspended pending enquiry into charges against him and so
on. There may be any nunber of such situations. If a person
is appointed tenporarily in his place and after one year he
is made pernanent where will the pernmanent incunbent be
pl aced on his return? Two persons cannot
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hol d the same post on a regular or pernmanent basis.

(c) It my also happen that for a particular post a
qualified personis not available at a given point of tine.
Pendi ng another attenpt at selection |later on an unqualified
person i's appointed tenporarily. He may continue for nore
than one year. If he is tobe regularised, it would not only
mean foreclosing of appointment of a regular qualified
person, it would also nean appointnent of an wunqualified
per son.

(d) Such directions have also t he ef f ect of
di sregarding and violating the rule relating to reservation
in favour of backward class of citizens made under Article
16(4). What cannot be done directly cannot be allowed to be
done in such indirect nmanner

(e) Many appoi ntnents may have been made irregularly -
as in this case - in the sense that the candidates were
nei ther sponsored by the Enpl oynent Exchange nor were they
appointed after issuing a proper advertisenent calling for
applications. In short, it may be a back door entry. A
direction to regul ari se such appoi ntnents would only result
i n encouragenent to such unhealthy practices.

These are but a few problens that nay arise, /if such
directions becone the norm There may be nmany such and ot her
problens that may arise. Al this only enphasi ses the need
for a fuller consideration and due circunmspection while
gi ving such directions.

13 . Now we shall proceed to exam ne whether the High
Court was right in holding that the several conditions
prescribed in the orders issued by the two Governnents from
time to time are bad. In particular, whether the H gh Court
was right in holding that prescribing a particular date by
whi ch the prescribed period of service shoul d have been put
in and the further condition that the candi datel must _ have
been sponsored by Enpl oynent Exchange, are arbitrary and
unreasonabl e. These G Os. were issued by the Government from
time to tine. These orders are not in the nature of a

statute which is applicable to all existing and future
situations. They were issued to neet a given situation
facing the Governnent at a given point of time. In the
ci rcunst ances therefore, there was nothing W ong in

prescribing a particular date by which the specified period
of service (whether it is one year or two years) ought to
have been put in. Take for exanple, the orders issued by the
Haryana Government. The first order is
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dated 1st January, 1980. It says, a person nust have
conpleted two years of service as on 31st Decenber, 1979
i.e., the day previous to the issuance of the order. How

could it be said that fixing of such a date is arbitrary and
unreasonable? Simlarly the order dated 3rd January, 1983
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fixes 15th Septenber, 1982 as the relevant date. This
notification/order does two things. Firstly, it excludes
class 11l posts of clerks fromthe purview of the S. S S B.
in case of those who have conpleted a m nimumof two years
of service as on 15th Septenber, 1982, and secondly, it
provi des for their regularisation subject to certain
conditions. No particular attack was made as to this date in
the High Court. Consequently the Governnent of Haryana had
no opportunity of explaining as to why this particular date
was fixed. Wthout giving such an opportunity, it cannot be
held that the fixation of the said date is arbitrary. What
is nore relevant is that the Hi gh Court has not held that
this particular date is arbitrary. According to it, fixation
of any date whatsoever is arbitrary, because in its opinion
the order nust say that any and every person who conpletes
the prescribed period of service nmust be regularised on
conpl etion of such period of service. The next order dated
24t h March, 1987 prescribes the date as 31.12.1986 i.e., the
end of the previous year. In the circunstances, we see no
basis for holding that fixation of the date can be held to
be arbitrary in the facts and circunstances of the case. In
this connection, reference may be nmade to the decision of
this court in Dr. Sushna Sharma v. State of Rajasthan,
(1985) S.C. 367. The Governor of Rajasthan had issued an
ordinance stating that "all tenporary lectures as were
appoi nted as such on or before the 25th day of June 1975 and
are continuing as such at the comrencenent of the Rajasthan
Universities Teachers (Absorption of = Tenporary Lecturers)
Or di nance, 1978 (Ordinance No. 5 of 1978) shall be
consi dered by the University concerned for their absorption
and substantive appointnent on the recomendation of the
Screening Committee constituted under section 4 subject to
their fulfilling the conditions of ~eligibility including
m nimum qualifications prescri bed by t he Uni versity
concerned under the relevant law as applicable on the
respecti ve dates of their tenporary appointnments and subj ect
al so the availability of substantive vacancies of l|ecturers
in the departnent concerned."

The validity of the said ordinance was questioned on
the ground that the fixation of the date, 25th day of June,
1975, was arbitrary and has been chosen only because t hat
was the date on which internal energency was proclaimed.” It
was al so submitted that the further requirenment that the
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| ecturer appointed should be continuing as such on the date
of commencement of the ordinance (12.6.1978) is an equally
arbitrary and unreasonabl e condition. Both these contentions
were rejected by this court. The court negatived the
contention that the prescription of the said date and the
further requirenent of being in service on the -date of
ordi nance have the effect of excluding persons who have put
in long years of service but were not continuing on the date
of ordinance, making the said conditions discrimnatory.
Such possibilities, it was held, were not enough to
castigate the said condition as aribitrary. It was observed
that there was no evidence to show any attenpt on the part
of the Governnent to separate or penalise pre-energency
appointees or for that matter any particular «class of
oppointees. In this context, we nust remenber that what is
in issue is not the wisdomof the executive in issuing a
particular order or orders but the validity thereof. The
court nmay think it nore desirable that the order should be
in particular terms as indicated by it, but that is not
enough.

14. The next question is whether the orders issued by
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the two Government were arbitrary and unreasonable in so far
as they prescribed that only those enpl oyees who had been
sponsor ed by Enpl oynent Exchange shoul d al one be
regularised. In our opinion, this was a reasonable and
whol esome requirement designed to curb and di scourage back
door entry and irregul ar appoi ntrments. The Governnent orders
say that all those who have been sponsored by Enploynent
Exchange or have been appointed after issuing a public
advertisenent alone should be regularised. W see no
unr easonabl eness or invalidity in the same. As stated above,
it is a wholesone provision and ought not to have been

i nval i dated. Moreover, as pointed out hereinbefore, it is
not found by the H gh Court that the wit petitioners were
appoi nt ed only after obt ai ni ng a non-availability

certificate from the ~Enploynent Exchange. The decision
relied upon by the High Court does not say that even wi thout
such a certificate fromEnpl oynent Exchange, an appoi nt nent
can be made or that such appoi ntnent should be consistent
with the mandate of “Articles 14 and 16.

We nmust also say that the further requi r enent
prescribed in the orders viz., that the enployees nust have
possessed the prescribed qualifications for the post at the
time of his appointnent on ad hoc basis is equally a valid
condition. Indeed, no exception is taken to it by the Hi gh
Court.
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15. W rmay now consi der whether the H gh Court was
justified in holding'that inasmuch as Haryana and Punjab are
sister States and because prior-to 1966 Haryana was a part
of Punjab, the rule relating to l'ength of service requisite
for regularisation should be uniformin both the states. W
see absolutely no basis for the said holding. They are two
different States having their own  Governnents, nerely
because one Covernnment chooses to say that one vyear’s
temporary or ad hoc service is _enough for regularisation it
cannot be said that the other state must al so prescribe the
very sane period or that it cannot prescribe a |onger or
shorter period. The fact that there is a single H'gh / Court
for both the States and the Union Territory of Chandigarh is
no ground for saying that the orders issued by them should
be uniform

16. The | earned Judges have further directed that in so
far as the State of Haryana is concerned class IIl _and |V
posts which were within the purview of the S.S.S.B. shal
equally be wthin the purview of regularisation orders
issued by it. The | earned Judges have pointed out that for a
period of 10 years there was no such Board functioning and
further that fromthe year 1970 to 1987 "nobst of the class
1l and IV posts with which we are concerned were kept/ out
of the purview of the S.S.S.B. "The correctness of the said
factual statement is not questioned before wus. It is
therefore, not necessary to alter or nmodify the direction
made by the High Court on this aspect. In fact, no argunents
were addressed to us with respect to the said direction nmade
by the Hgh Court. If any of the petitioners have been
excluded from consideration (for regularisation) on the
basis of the above condition, they may be considered and
appropriate orders passed.

17. Now coming to the direction that all t hose
adhoc/temporary enpl oyees who have continued for nore than
an year should be regularised, we find it difficult to
sustain it. The direction has been given without reference
to the existence of a vacancy. The direction in effect neans
that every adhoc/tenporary enpl oyee who has been continued
for one year should be regularised even though (a) no




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 23 of 32

vacancy is available for him which neans creation of a
vacancy (b) he was not sponsored by the Enmpl oynent Exchange
nor was he appointed in pursuance of a notification calling
for applications - which neans he had entered by a back-door
(c) he was not eligible and/or qualified for the post at the
time of his appointnent (d) his record of service since his
appointnent is not satisfactory. These are in addition to
sone of the problens indicated by us in pare 12,
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which would arise from giving of such bl anket orders. None
of the decisions relied upon by the High Court justify such
whol e-sal e , Unconditional orders. Moreover, fromthe nmere
continuation of an adhoc enpl oyee for one year, it cannot be
presuned that there is need for a regular post. Such a
presunption nay be justified only when such continuance
extends to several years. Further, there can be no 'rule of
thunb’ in such matters. ~Conditions and circunstances of one
unity may not be the sane as of the other. Just because in
one case, 'a direction was given to regul ari se enpl oyees who
have put. in one year’'s service as far as possible and
subject to fulfilling the qualifications, it cannot be held
that in each and every case such a direction must follow
irrespective of and without taking into account the other
rel evant circunstances and considerations. The relief nust
be nmoulded in each case having regard to all the relevant
facts and circunstances of that case. [t cannot be a
nmechani cal act but a judicious one. Judged fromthis stand
point, the inpugned directions nmust be held to be totally
unt enabl e and unsustai nabl e.

18. So far as the menbers of the wor k- char ged
establ i shnent are concerned, the nature of their  enpl oynent
i s already pronounced upon by this court in Jaswant Singh v.
Union of india, [1980] 1 S.C. R 426

It is stated therein:

"A work-charged establishment broadly neans an
establ i shment of which the expensed, including the
wages and al |l owances of ‘the staff, are chargeable
to "works". The pay and allowances of ~enployees
who are borne on a work-charged establishnent are
generally shown as a separate sub-head of the
estimated cost of the work.

The entire strength of |abour  enpl oyed  for
the purpose of the Beas Project was work-charged.
The wor k- charged enpl oyees are engaged on a
tenmporary basis and their appointnments are nade for
the executive of a specific work. ~ From the very
nat ur e of their enpl oynent, their services
automatically cone to an end on end on the
conpletion of the works for the sole purpose of
which they are enployed. They do not ~get any
relief wunder the Paynent of Gratuity Act - nor do
they receive any retrenchment benefits ‘or any
benefits under the Enployees State I nsur ance
Schenes.
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But though the work-charged enployees are
deni ed these benefits, they are industrial workers
and are entitled to the benefits of the provisions
contained in the Industrial Disputes Act. Thei r
rights flow fromthat special enactnment under which
even contracts of enpl oynent are open to adjustnent

and nodification. The wor k-char ged enpl oyees,
therefore, are in a better position than tenporary
servants like the other petitioners who are |iable

to be thrown out of enploynent without any kind of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 24 of 32

conpensatory benefits."

Be that as it may, so far as the State of Haryana is
concerned, this contention has become of academi c interest
in view of the orders issued on 24th March, 1987 and 6th
April 1990, which we shall presently notice. In view of the
said orders, the direction given by the H gh Court becomed
unneccesary. Though the State of Punjab has not issued any
such orders, it appears fromthe the affidavit filed on its
behal f (sworn to by Sri P.C Sangar, Deputy Secretary to the
Gover nment, Department of Personnel dated 19.3.1991) that a
schene of regularisation of these enployees has been
prepared in pursuance of the inpugned judgenent. The said
schene i s, however, not nade conditional upon the result of
these appeals against the judgnent. On a perusal of the
schene, we find it to be a reasonably fair schene. W hope
and trust that irrespective of the result of these appeals,
the said schenme shall be given effect to by the State of
Punj ab.

19. 'The  H gh Court has also directed that all those
enpl oyees. _who fall wthin the definition of "worknmen"
contained in -the Industrial Disputes Act wll also be
entitled to regularisation on par wth the work-charged
enpl oyees in whose case it is directed that they should be
regul arised on conpleting five years of service in Punjab
and four vyears of service in Haryana. This direction is
given in favour of those casual |abour and daily wagers who

fall wthin the definition of worknmen. ~In so far as work-
charged enployees, daily wage workers and casual | abourers
who do not fall wthin the definition of wrknmen are

concerned, the H gh Court had directed their regul arisation
on conpletion of one year’s service. W find this direction
as untenable as the direction in the case of adhoc/tenporary
enpl oyees. In so far as the persons belonging to the above
categories and who fall within the definition of Wrknmen are
concerned, the terms in which the direction has been given
by the Hi gh Court cannot be sustained. While we agree that
persons belonging to these categories continuing over
859

a nunber of years have a right to claimregularisation and
the authorities are under an obligation to consider their
case for regularisation in a fair manner, keeping in view
the principles enunciated by this court, the bl anket
direction given cannot be sustained. W need not, however,
pursue this discussion in view of the orders of the
Governnment of Haryana contained in the letter dated 6.4.1990
which provide for regularisation of these persons on

conpletion of ten years. W shall presently notice the
contents of the said letter. In view of the sanme, no
further directions are called for at this stage. The

CGovernment of Punjab, of course, does not appear to/ have
i ssued any such orders governi ng t hese categori es.
Accordingly, there shall be a direction to the Governnent of
Punjab to verify the vacancy position in the categories of

daily wagers and casual [|abour and frane a schene  of
absorption in a fair and just manner providing for
regul arisation of these persons, having regard to their
length of service and other relevant conditions. As many
persons as possible shall be absorbed. The schenme shall be

framed within six nmonths fromtoday.

20. So far as tenmporary or tine-bound schemes are
concerned, the matter is exhaustively dealt wth and
pr onounced upon in Del hi Devel opnent Horticulture
Enpl oyees Union v. Del hi Administration, (1992) 1 J.T. 394.
We need not add to it. In any event, the direction given by
the Hi gh Court with respect to this category has not been
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assai |l ed before us.

21. W may also point out that after the filing of the
wit petitions and during the pendency of the Special Leave
Petitions in this court, the Government of Haryana has
i ssued certain further orders to which reference nmay now be
made.

(i) On 24th March 1987 the Chief Secretary to the
CGovernment of Haryana wote to all the Heads of Departnents
and others stating the following : "the natter relating to
the regularisations of the work charged enployees was
engaging attention of the Government for some tine past.
After careful consideration it has now been decided that
the services of all the work charge enpl oyees working in the
Haryana State who have conpleted four years or nor e
conti nuous service on-31.12.1986 should be regularised".

Al'l the authorities were directed to take i medi at e
appropriate action in that behalf. (W have no reason to
believe that the said orders will not be given effect to in
full).

(ii). _On 5th February, 1990 the Chief Secretary to the
Gover nnent._of
860
Haryana wote to all the Heads of Departnents and others
apprising themof the new policy and procedure evolved by
the Governnent in/'the matter of nmaki ng adhoc appointnments.
The letter says that no adhoc appointnent shall be nmade in
future on any posts unless a proper-requisition has been
sent to Haryana' Public Service Conmmi ssion/ Subor di nat e
Services Selection Board. It says further that if any adhoc
appointnment is required to be nade it shall be made only
t hrough Enpl oyment Exchange or by advertising such post in
a daily newspaper after obtaining a N.A-C. certificate from
the Enploynent Exchange. Such appointnment even if nade
shall not |ast beyond nine nonths-and will be subject to a
regul ar appoi ntnent being nade by HP.S.C./S.S.S.B
(iii) I'n pursuance of the interimorders passed by this
court in this batch (recording the undertaking given by the
counsel for the State of Haryana to frame a schene for
absorption) the Governnent of Haryana did frane of such a
schene contained in the Chief Secretary's letter dated
6.4.1990 addressed to all the Heads of Departnent. I't
covers the ad hoc enpl oyees, work charged enployees, casua
workers/daily rated enployees, worknen, ad hoc/tenporary
enpl oyees in tenporary organisation as also seasona
wor ker s. It is but appropriate that we set out” the said
letter in full:
No. 6/ 4/ 90- 2GS
From
The Chief Secretary to Govt., Haryana
To
1. Al Head of Departnents, Conmi ssioner
Anbal a, Hi sar, Rohtak and Gurgaon Divisions and al
the Deputy Conmissions in the State.
2. The Registrar, Punjab and Haryana H gh Court,

Chandi gar h.
Dat ed Chandi garh, the
Subj ect : Policy regarding regul ari sation of

adhoc/ wor k- char ged enpl oyees and causal /daily
wagers etc.
C
Sir,
861

I amdirected to refer to the subject noted
above and to state that the matter regarding |aying
down the policy with regard to regularisation of
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the services of Cass-I11 ad hoc enpl oyees, work-
charged/daily wager s etc. has been under
consideration of Govt. for sone tine past. After

careful consideration, it has been decided that the
Regul ari sati on of these enpl oyees shall be on the
followi ng terns and conditions: -

Cat egory-1, Adhoc enpl oyees

(i) Only such adhoc class-I111 enpl oyees, who have
conpleted two years service on 30.9.1988,
shal | be regularized to the ext ent of

avai |l abl e regul ar posts/vacancies on that date.
(ii) The work and conduct of such enpl oyees should

have been over all good category and no
di sciplinary proceedings are pendi ng agai nst
t hem

(iii)The enpl oyees posses t he prescri bed
qualifications ~for the post at the tine of
their appoi ntnent on adhoc basis.

(iv) The regularisation wll be against the

posts/vacanci es of the rel evant categories only and
i-n case, the _enployees belonging to genera
category have been appointed against reserved
cat egory posts/vacanci es the services of such adhoc
appoi ntees shall not be regularises and their
services /shall be termnated in case, no genera
cat egory vacancy/ post(s) is available on 30.9. 88.

(v) The | recomendees of the SSS board shall be
absorbed ‘against the remmining vacancies, if any.
The nanes of such remnaining reconmendees as cannot
be absorbed shall be returned to the Board to
enable it to recomend their names to ot her
departments for appointnents against the clear

vacanci es.
(vi) After regularisation of adhoc enpl oyees ' under
the policy, if sonme posts/vacancies still remain
unfilled, these shall be filled in from the
recormendees of the SSS Board, if any. If  sone
shortfall remains even after than, the ‘procedure
laid down in the insts. issued vide No.50/35/88-
5GSI, dated
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5.2.90 shall be followed, for —nmaking up  the
shortfall, it felt necessary.

(vii) The enpl oyees, who are not covered under -the
above policy, their services shall be terni nated.

(viii) The seniority of the adhoc class-111
enpl oyees so regularised Viz-a-viz class-111

enpl oyees appointed on regular basis shall be
determned w.e.f.30.9.88. The inter-se seniority
of such adhoc Cdass-I11l enployees shal | be
determined in accordance with the date of - joining
the post on adhoc basis. |If the date of joining
the post(s), on adhoc basis by such adhoc employees
was the sane, then the el der enployee shall  rank
senior to an enployee younger in age. |If the date

of joining the direct recruit and the date of
Regul arisation is the same, the direct recruit
shal | be senior.
Cat egory-11. Wrk-Charged enpl oyees

The wor k-charged enpl oyees who have conpl eted 4
or nore years of continuous service as on 30.9.88
shall be regularised. On Regul arisation these
enpl oyees shall be liable for transfer anywhere in
the State of Haryana on any project/work.
Category-111. Casual Wrkers/Daily rated enpl oyees
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Wth regard to these enployees, the follow ng

policy will be foll owed:
(i) Casual/daily rated enpl oyees appointed on or
bef ore

30.9.1983 shall be treated as nonthly rat ed
established enployees on a fixed pay of Rs. 750
(mnimum of dass-1V pay scale) or the rates as
fixed by the Deputy Comission concerned p.m
wi t hout any all owance w. e.f. 1.10.88. They shall be
entitled to an annual increnment of Rs. 12 til
their services are regularized. On Regul arisation
they shall be put in the time scale of pay
applicable to the lowest Goup 'D in the Govt. and
they would be entitled to all other allowances and
benefits available to regular Govt. servants of the
correspondi ng grade.
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(ii) The casual of daily rated enpl oyees, who have
conpleted 10 years or nore of service on 30.9.88
shal |l be regularized w. e.f. 1.10.88 on the basis of
seniority-cumsuitability.
(iii) I'n respect of all such daily rated enployees
who have not yet conmpleted 5 years service, a
speci al revi ew shoul d be carried out regarding the
requi renent of their continuance or retrenchnent as
the case may be.
(iv) In the case of those, who are required to be
continued in service, the same terms and conditions
will be applicable as in sub-paras (i) & (ii) above
on conpletion of 5 'years and 10 years service
respectively.
(v) In the case of those whose services are no
longer required, they may be relieved of their
duties at the earliest possible:
Cat egory- 1 V. Worknen.

The enpl oyee, who conme within the definition
of "Worknmen’ under the(lndustrial Disputes Act,
shall be entitled to the benefits under the Act and
their services should be dispensed with-only after
following the procedure laid down inthe Act and
after granting the requisite retrenchment benefits.
Cat egory-V. Adhoc/tenporary enployees in tenporary
or gani zati on.

The services of the enployees working in
tenmporary organization can be termnated at the
abandonnent of the schene and they will ~not be
eligible for Regul arisation.

Cat egory-VI. Seasonal workers.

The services of seasonal workers appointed as
daily wager or on work-charged basis shall not be
regul ari zed and they wll be retrenched on
conpl eti on/ abandonnment of the work.

2. The above policy may be brought to the notice of
all concerned for strict conpliance.
Your s
faithfully,
864
Sd/ -
Under Secretary Gener al
Admi ni stration
for Chief Secretary to Gover nrrent
Har yana
(iv) On 28th February, 1991, yet another order has been
issued by the CGovernor of Haryana under the proviso to
Article 309 of the Constitution providing for regularisation
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of class Il enployees who have put in service of two years
on 31st Decenber, 1990 subject to usual conditions. Thi s
order reads as foll ows:
"Notification
The 28th February, 1991
No. G S R 11/Const./Art.309/91.- In exercise of
the powers conferred by the proviso to article 309
of the Constitution of India read with the proviso
to clause 6 of Haryana CGover nrent , CGener a
Admi ni stration Depart ment (Cener al Servi ces),
notification No.523-3 GSI-70/2068, dated the 28th
January, 1970 the Governor of Haryana hereby

specifies such Cass Ill posts as have been held
for a mninmum. period of two years on the 3lst
Decenmber, 1990, by Cass Ill enployees on ad hoc

basis to be taken out of the perview of the
Subor di nate Services Selection Board, Haryana and
their services shall be regularised if they fulfill
the following conditions, nanely:-
(i) that the enpl oyees have conpleted two years
services on 31lst Decenber, 1990, and were in
servi ce on 31st Decenber, 1990.
(ii) that the enployees shall be regul ari sed
agai nst the posts/vacanci es of rel evant categories.
The enpl oyees of general cat egory nay be
regul ari sed in excess of their quota with the clear
stipulation that in future recruitnments only the
candi dat es from reserve -categories will be
appointed wuntil the back log arising out of
utilisation of reserve category vacancies by
general category ad hoc enpl oyees is cleared:
(iii) that the enpl oyees shoul d have been recruited
t hrough the Enploynent Exchange or directly
appoi nted by the appointing
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aut hority after obtaining the non-avail abilty
certificate fromthe Enploynent Exchange
(iv) that the work and conduct of such “enployees

shal | be of over all 'good category and no
di sci plinary proceedi ngs are pendi ng-agai nst them
and

(v) that the enpl oyees possessed the prescribed
qualifications for the post at the tine of  their
appoi nt nent on ad hoc basis.

2. The seniority of the ad hoc Class |lI- enployees
so regul arised, viz-a-viz, the Cass |1l enployees
appointed on regular basis should be ~determ ned
with effect from 31st Decenber, 1990. | The inter-

se-seniority of such ad hoc Class [|11l. enployees
shall be determined in accordance with the date of
their joining the post on ad hoc basis. If the

date of joining the post (s) on ad hoc basis by
such ad hoc enmpl oyees was the same, the an old
enpl oyees shall rank senior to an enpl oyee younger

in age. |If the date of appointnent of the direct
recruit and the date of regularisation of ad hoc
enpl oyees is the sane, the direct recruit shall be
seni or.

KULWANT SI NGH
chief Secretary to CGovernnent
Haryana "
22. So far as the Punjab Governnment is concerned, an
affidavit sworn to by Sri G K Bansal, Under Secretary to the
Governnment, Departnent of Personnel, Government of Punjab
has been filed before us stating that the instructions
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i ssued by the Haryana Government for regul arisation of the
services of class Il ad hoc enpl oyees contained in their
notification dated 28.2.1991 shall be adopted by the Punjab
Government mutatis mutandis. The relevant portion of the
affidavit may be extracted herein bel ow

"The policy instructions for the regularisation of

services of Cass-111 adhoc enpl oyees issued by

Haryana Governnent vide their notification dated

28/2/91 mutatis mutandis will be adopted as under: -
866

(i) That the adhoc/tenporarily appointed enployees
should have conpleted a mninmum of two years
service on 31/12/90 and was in service on 31/12/90.
Wil e calculating the period of service, any break
of notional nature not exceeding 30 days falling
bet ween adhoc/tenporarily appointments in the sane
category of post (s) and in the same Departnent is

to be i gnor ed. However , the br eak in
adhoc/temporary service would be ignored in cases
wher e:

(a) The enpl oyee concerned left service of his own
volition either to join some other Department or
for sonme other reasons, or

(b) the adhoc/tenporary appoi ntment was against a
post/vacancy for which no regular recruitnment was

i nt ended/ required to be nade e.g. | eave
arrangenent s for filling ~of  other short-term
vacanci es.

(ii) t hat they fulfill t he condi tions of

eligibility ~as_ prescribed (i.e. they have been
recruited through the Enploynment Exchange or by

open adverti senent) academc qual i fications,
experience and the condition of age at the tinme of
their first/adhoc/tenporary appoi nt nent in

accordance with the Departnental service rules and
instructions issued by the governnent.
(iii) that their record of service is satisfactory.
(iv) that they have been found nmedically fit for
entry into Government service and that their
character and antecedents have also been duly
verified and found suitable for Governnent service;
(v) that a regular post/vacancy is —available for
regul ari sati on;
(vi) t hat t hey have been f ound fit for
regul ari sation by the Depart nent al Selection
Committees constituted in accordance wth t he
i nstructions contained in Governnent circul ar
letter No.12/30/86/1GE/ 5139 dated 15/ 4/ 86;
(vii) The seniority of the adhoc/tenporarily
appoi nted class-111 enpl oyees so regul arized vis-a-
vis class-111 enpl oyees appoi nted
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on regul ar basis shall be determ ned w. e.f.
31.12. 90. The inter-se seniority of such
adhoc/tenporarily appointed class-I11I enpl oyees
shall be determined in accordance with the date of
their joining the post on adhoc/tenporary basis. If
the date of joining the post(s) on adhoc/tenporary
basi s by such adhoc/tenporarily appointed enpl oyees
was the sanme then an older enployee shall rank
senior to an enployee younger in age. |If the date
of joining of the direct recruit and the date of
regul ari sation of adhoc-tenporarily appoi nt ed
enployee is the sane, the direct recruit shall be
seni or;
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The cases of such adhoc/tenporarily appoi nt ed
enpl oyees who have already conpleted three years
service on 31st Decenber, 90 and have satisfactory

record of service but who do not fulfill the
prescri bed condi tions with regard to
qualifications, age or node of their initia
recruitnent will al so be consi dered for

regul arisation in relaxation of these conditions if
the Departnmental Service Rules applicable to these
enpl oyees provide for rel axation of t hese
conditions of recruitment.”

W are sure that many of the enployees would get
regul ari sed wunder the orders aforenentioned i ssued by both
t he Governnents.

23. This is not acase, we must reiterate, where the
CGovernments have failed to take any steps for regularisation
of their adhoc employees working over the years. Every few
years they have been issuing orders provi di ng for
regul arisation. In such a case, there is no occasion for the
court to “issue any directions for regularising such
enpl oyees nore particularly when none of the conditions
prescribed in the said orders can be said to be either
unreasonabl e, arbitrary or discrimnatory. The court cannot
obvi ously hel p those who cannot get regularised under these
orders for their failure to satisfy the condi tions
prescri bed t herein. | ssuing general decl arati on of
i ndul gence is no part of our jurisdiction. 1In case of such
persons we can only observe that it is for the respective
Covernments to consider the feasibility of 'giving them
appropriate relief, particularlyin cases where persons have
been continuing over -a long nunber of “years, ‘and were
eligible and qualified on the date of t heir adhoc
appoi nt nent and further whose record of service is
sati sfactory.
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24. Wth respect to direction No. 8 (equal pay for
equal work) we find the judgnent ‘singularly devoid of any
di scussion. The direction given'is totally vague. It/ does
not nake it clear who will get what pay and on what ~basis.
The said direction is liable to be set aside on this account
and is, accordingly, set aside.

In the matters posted before and heard by us, there are
several S.L.Ps. preferred against orders of the H gh Court
allowing wit petitions following the judgment -in Piara
Singh. Leave is granted in all such matters as well and the
appeal s allowed in the sane terns as the appeal s agai nst the
j udgenent in Piara Singh.

25. Before parting with this case, we think it
appropriate to say a few words concerning the issue of
regul ari sati on of adhoc/tenporary enployees in governnent
servi ce.

The normal rule, of course, is regular recruitnent
t hr ough t he prescri bed agency but exi genci es of
adm ni stration may sometines call for an adhoc or tenporary
appoi ntnent to be made. In such a situation, effort should
al ways be to replace such an adhoc/tenporary enpl oyee by a
regularly selected enployee as early as possible. Such a
temporary enployee may al so conpete along with others for
such regular selection/appointment. |If he gets selected,
wel |l and good, but if he does not, he nust give way to the
regularly selected candidate. The appoi ntnment of t he
regularly selected candi date cannot be withheld or kept in
abeyance for the sake of such an adhoc/tenporary enpl oyee.

Secondl y, an adhoc or tenporary enpl oyee should not be
repl aced by anot her adhoc or tenporary enpl oyee; he nust be
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replaced only by a regularly sel ected enpl oyee. This is
necessary to avoid arbitrary action on the part of the
appoi nting authority.

Thirdly, even where an adhoc or tenporary enploynent is
necessitated on account of the exigencies of adnministration
he should ordinarily be drawn fromthe enpl oynent exchange
unless it cannot brook delay in which case the pressing
cause nust be stated on the file. If no candidate is
available or is not sponsored by the enploynent exchange,
some appropriate nethod consistent with the requirements of
Article 16 should be followed. |In other words, there nust
be a notice published in the appropriate
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manner calling for applications and all those who apply in
response thereto should be considered fairly.

An unqualified person ought to be appointed only when
qualified persons are not available through the above
processes.

If for any reason, an adhoc or tenporary enployee is
continued for a fairly long spell, the authorities nust
consi der his case for regularisation provided he is eligible
and qualified according to rules and his service record is
sati sfactory and his appoi ntment does not run counter to the
reservation policy of the State.

The proper course would be that each States prepares a
schene, if one is not already in vogue, for regularisation
of such enpl oyees consistent with itsreservation policy and
if a scheme is ‘already framed, the same way be made
consistent w th our observations herein so as to reduce
avoidable litigation in this behalf. If ~and when such
person is regularised he should be placed i mediately bel ow
the last regularly appointed enployee in _that category,
class or service, as the case may be.

So far as the work-charged enpl oyees and casual | | abour
are concerned, the effort must be to regularise themas far
as possible and as early as possible subject to their
fulfilling the qualifications, if any, prescribed /'for the
post and subject also to availability of work. If ‘a casua
| abourer is continued for a fairly long spell - say two or
three years - a presunption may arise that there is regul ar
need for his services. In such a situation, it becones
obligatory for the <concerned authority to examne the
feasibility of his regularisation. Wiile doing so, the
authorities ought to adopt a positive approach coupled with
an enpathy for the person. As has been repeatedly stressed
by this court, security of tenure is necessary for an
enpl oyee to give his best to the job. 1In this behalf, we do
commend the orders of the Governnent of Haryana (contained
inits letter dated 6.4.90 referred to hereinbefore) bhoth in
relation to work-charged enpl oyees as well as casual | abour

W nust also say that the orders issued by the
Cover nnment s of Punj ab and Har yana provi di ng for
regul ari sati on of adhoc/tenporary enpl oyees who have put in
two years/one year of service are quite generous and | eave
no roomfor any legitimte grievance by any one.
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These are but a few observations which we thought it
necessary to make, inpelled by the facts of this case, and
the spate of litigation by such enpl oyees. They are not

exhaustive nor can they be understood as i nmutable. Each
Government or authority has to devise its own criteria or
principles for regularisation having regard to all the

rel evant circunstances, but while doing so, it should bear
in mnd the observations made herein
26. So far as the enpl oyees and worknen enployed by
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Statutory/Public Corporations are concerned, it may be noted
that they have not issued any orders akin to those issued by
the Punjab and Haryana Governnent. Even so, it is but
appropriate that they adopt as far as possible, keeping the
exi gencies and requirenments of their admnistration in view,
the criteria and principles underlying the orders issued by
their Governnent in the matter of regularisation and pass
appropriate orders. In short, t he Statutory/Public
Corporations in Haryana will follow the orders contained in
the letter dated 6.4.1990 referred to above, as suppl emented
by the orders in the Notification dated 28.2.1991, where as
the Statutory/Public Corporations in Punjab shall follow the
criteria and principles stated in the affidavit of Sr

G K Bansal, Under Secretary to the Governnent of Punjab
Depart ment of Personnel referred to in para 22 above. These
directions shal | not , however, apply to t hese

Statutory/ Public Corporations. functioning wthin t hese
States as are under the control of the Government of India.
These Corporations will do well to evolve an appropriate
policy of regularisation, inthe light of this judgnment, if
they have not already evolved one, or make their existing
policy consistent with this judgnment to avoid litigation

27. For the above reasons, all the appeals are allowed
and the orders under appeal are set aside. The directions
given by the H gh Court in the judgrment in WP.(C No.72/88
nanely direction Nos. 1,2,3,4,6 and 8 are set aside. The
only direction given herewith is theone contained in para
19.

The wit petitions seeking the benefits given in the
j udgrment under appeal are di sm ssed.

No costs.
H NP.V.

Appeal s di sposed of .
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