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ACT:
Revi ew  of judgrments or orders by t he Supr ene

Court--Constitution of India, 1950, Article-137 read wth
Rule 1 of order XL of the Suprene Court Rules, 1966--Nature
of the power of Review by the Supreme Court--Wether the
Supreme Court could interfere with the granting  consent
orders for "Nolles Prosequi" against the accused, when the
orders of the Special Judge, of the H gh Court in “Revision

and of the majority of the Judges of the Suprene Court in an
appeal by special |eave, were in favour of the accused.

Review order is to the effect "the review petition
shoul d be admtted and the appeal should be reheard inmmedi-
ately after the decision of Nandini Satpathi's case Crl-.
Appeal s 48 and 49 referred to a Constitution Bench"--Maning
and consequence of the order adnmitting the Revi ew
Petition--Wether the judgnent sought to be reviewed was set
asi de or not.

Code of Crimnal Procedure, 1973, section 321--Wthdraw
al from the Prosecution--Scope and construction of the
provisions of the section as to the power of the Public
Prosecutor to withdraw and the power to grant consent to
such wi thdrawal by the Magistrate--Wether on the face of
the record, there was any error apparent--\Wether the prin-
ciple of admnistrative |aw be invoked for construing the
section.

Locus standi of a conplainant in a crimnal proceedings
to file a revision before the H gh Court and an appeal by
speci al | eave before the Suprene Court under Article 136 of
the Constitution, against an order granting consent to
wi thdraw the crim nal case

"Di scharge” of an accused, consequent to the consent
passed by the Magistrate under section 321 and "D scharge"
of an accused nade under section 227 or 239 of the Code of
Criminal Procedure.
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HEADNOTE

Under Article 137 of the Constitution of India The
Supreme Court shall have power to review any judgment pro-
nounced or order
703
nade by it, subject to the provisions of any law nade by
Parliament or any rul es nmade under Article 145. The Suprene
Court, in exercise of the powers conferred by Article 145 of
the Constitution and all other powers enabling it and wth
the approval of the President made the "Suprene Court’ Rules
1966". Under Rule | of Order XL thereof, the "Court nay
review its judgment or order but no application for review
will he entertained ...... in a crimnal proceeding except
on the ground of an error apparent on the face of the re-
cord."

Patna Urban Cooperative Banks was registered in May 1970
and it comenced its banking business with Nawal Kishore
Sinha as its Chairman, K P. Qupta as its Honorary Secretary,
M A. Hydary -as Manager and A K Singh as loan clerk. Dr.
Jagannath Msra who was then a Menmber of the Legislative
Counci| was cl osely associ ated with Nawal Kishore Sinha and
hel ped the Cooperative  Bank and Nawal - Kishore Sinha in
di verse ways in connection with the affairs of the Bank and
assisted in nobilisation of the resources for the Bank
There were sone irregularities in the affairs of the Bank
The then Chief Mnister Shri Abdul -~ Ghafoor  ordered the
prosecution of the officers and staff of the Bank i ncluding
its Honorary Secretary Shri K'P.” Gupta, Manager, M A  Hai-
dary and the loan clerk. However, this was not . done. On
11.4.1975 Shri Abdul CGhafoor was replaced by Dr. Jagannath
Msra as Chief Mnister. On May 16, 1975 he passed an. order
that only stern action should he taken for realisation of
| oans since on the perusal of the file it appeared there was
no allegation of defal cation against the Chairman and nmem
bers of the Board. This date is alleged to have been |ater
changed to May 14, 1975 by a fresh order. As per the revised
order directions for restoration of nornmalcy and holding of
Annual General Meeting "of the bank was made.  On 15.4.1976
the Reserve Bank cancell ed the banking licence issued to the
Bank and a |iquidator was appointed. Consequent to - the
report of the Estimates Commttee and the debate in the
Assenbly, Dr. Jagannath Msra directed, on 4.8.76 the prose-
cution against those involved in the defalcation. Thus 23
crimnal cases were filed against the office bearers and
| oanees but Nawal Kishore Sinha was excluded from being
arrai gned as an accused. In June 1977 there was a change of
Mnistry at the Centre. In June 1977 the Governnment ~headed
by Dr. Jagannath M sra was replaced by the Governnent headed
by Sri Karpoori Thakur.

As a sequel to the menmoranduns submitted by the | Patna
Secretariat Non-gazetted Enpl oyees’ Association to the now
Chief Mnister on 9.7.1977 requesting himto enquire into
al l egations against Dr. Jagannath Msra, after a detailed
procedure and obtaining requisite
704
sanction of the Governor, a crimnal case was instituted by
the vigilance Department against Dr. Jagannath M sra and
ot hers.

The charge sheet filed by the State of Bi har against the
respondents on 19th February, 1979, was for offences under
sections 420/466/ 471/109/120-B of Indian Penal Code and
under Sections 5(1) (a), S(a) (b) &5(1) (d) read wth
Section 5(2) of the Prevention of Corruption Act, 1947. The
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charge against Dr. Jagannath Msra was that he, who at al
material tines, was either a Mnister or the Chief Mnister
of Bi har abusing his position as a Public servant, in con-
spiracy with the other accused, sought to interfere with the
crimnal prosecution and surcharge proceedi ngs agai hst Nawa
Ki shore Sinha and others with a viewto obtain to hinself
and to the other respondents pecuniary advantage to the
detrinment of Patna Urban Cooperative Bank. The Chief Judi-
cial Magistrate took cognizance of the case on 29.7.1979.

There was a change of ministry in Bihar in June 1980 and
the second respondent becanme the Chief Mnister again. A
policy decision was taken on 10.6.1980, that crimnal cases
| aunched out of political vendetta and cases relating to
political agitation be withdrawn. On 24.2.1981 the Govern-
ment appointed Shri L.P. Sinha as a Special Public prosecu-
tor. On 25.2.1981, the secretary to the Governnment of Bihar
wote a letter tothe District-Magistrate inform ng him of
the policy decision taken by the CGovernnent,to withdraw from
prosecution of two vigilance cases including the case wth
whi ch the Court is concerned. He was requested to take steps
for the wthdrawal of the case: On'I7th June, 1981, Shri
Si nha made an application under s.321 of the &.P.C. to the
Speci al Judge seeking pernmi.ssion to withdraw fromthe prose-
cution of respondent Nos. 2, 3 and 4 on four grounds; (a)
Lack of prospect of successful prosecution in the light of
the evidence, (b) Inplication of the persons as a result of
political and personal vendetta; (c) lnexpediency of the
prosecution for the reasons of the State and public policy
and (d) Adverse effects that the continuance of the prosecu-
tion wll bring on public interest inthe light of the
changed situation. The learned Special Judge gave consent
sought, by his order dated 20th June, 1981. The appellant,
t hereupon, filed a crimnal Revision Application No. ' 874/81
agai nst the order permitting wthdrawal of the prosecution
The said application was disnmissed in limne by the Hi gh
Court by an order dated 14.9.1981. The appellant therefore
preferred Crl. Appeal No. 241/82 by special leave /to this
Court. In tw well reasoned concurring judgnments, Baharu
Islam J and RB. Msra J. disnissed the appeal” by their
j udgrment s dated Decenber 16, 1982 and by an equal | y reasoned
judgrment, Tul zapurkar J. dissented fromthe
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main judgenment and allowed the appeal. (See Sheonandan
Paswan v. State of Bihar & Ors.,[(1983) 2 SCR 61] Baharul
Islam J. denmited office on 13.1. 1983. An - application was
filed on 17.1. 1983 to review the judgment under Article 137
of the Constitution read with Order Xl of the Suprene Court
Rul es. On 22.8.1983, the matter was heard in open court by a
Bench consisting of Tul zapurkar J., AN Sen J.. and /R B.
Msra J, and AN Sen J. passed an order admitting the
Revi ew Petition wi thout disclosing any reason therefor and
directed the rehearing of the petition i mediately after the
decision in Mhd. Muntaz v. Snt. Nandini Satpathy [1983] 4
SCC 104, which was referred already to a Constitutiona
Bench of five Judges. Hence the rehearing of the case to
review the two concurrent judgnents.

Di sm ssing the appeal, in accordance with the opinion of
the mpjority, the Court, (Per Venkataramiah J.) (Mjority
Vi ew)

Held: 1.1 Merely because a court discharges or acquits
an accused arraigned before it, the court cannot be consid-
ered to have conpronised with the crine. True, corruption
particularly at high places should be put down with a heavy
hand. But, the passion to do so should not overtake reason
The Court always acts on the material before it and if it
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finds that the material is not sufficient to connect the
accused with the crine, it has to discharge or acquit him
as the case may be, notw thstanding the fact that the crine
conplained of is a grave one. Simlarly if the case has been
wi t hdrawn by the Public Prosecutor for good reason with the
consent of the Court, Suprenme Court should be slowto inter-
fere with the order of withdrawal. In either case, where the
Special Judge had rejected the application for wthdrawal
and the High Court had affirnmed that order, and where the
special judge had permitted the withdrawal but the Hi gh
Court had reversed that order, the Suprenme Court may not
have interfered wth the orders of the H gh Court under
Article 136 of the Constitution. But this is a case where
the Special Judge had pernmitted the withdrawal of the prose-
cution, and the said order of w thdrawal has been affirmed
by the High Court as well as by the mgjority judgment pro-
nounced by Supreme Court earlier. Interference by the Su-
preme Court on reviewnust only be on strong and conpelling
reasons. [766D H

1.2 When the earlier decisions of the Suprenme Court are
allowed to renmain in tact, thereis no justification to
reverse the mgjority judgnments of Baharul Islam and R B.
Msra JJ., reported in [1983] 2 SCR 61 by which the appea
had already been dism ssed. The reversal of +the earlier
j udgrment of Suprene Court by the process of Review strikes
at
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the finality of judgnents of Supreme Court and would anount
to the abuse of the power of review vested in Supreme Court,
particularly in a crimnal case. This case which was admt-
ted solely on the ground that Nandini Satpathy’s 'case had
been subsequently referred to a larger Bench'to review the
earlier decision cannot be converted into an appeal |\ agai nst
the earlier decision of Suprene Court. [774A-C

R K. Jain etc. v. State through Special Police Estab-
lishment and Os. etc., [1980] 3 SCR 982 and State of Bi har
v. Ram Naresh Pandey, [1957] SCR 279, referred to.

2.1 Section 321 of the Code of Criminal Procedure cannot
be construed in the Iight of the principles of ~Adm nistra-
tive law. The | egal position expounded by the Supreme Court
in RK Jain's case and in Ram Naresh Pandey’s,  case is
correct. If any change in the lawis needed it is for Par-
liament to make necessary anendnents to section 321 of the
Code of the Crimnal Procedure, 1973, which has remained  so
despite the judgnent of the Supreme Court in Pandey's  case
rendered in 3957. [773D E]

2.2 The judgment of a Public Prosecutor under section
321 of the Code of Crimnal Procedure, 1973 cannot be I|ight-
ly interfered with unless the Court comes to the  concl usion
that he has not applied his mind or that his decision is not
bona fide. A person may have been accused of several ' other
nm sdeeds, he may have been an anthena to a section of the
public nedia or he may be an wunreliable politician. But
these circunmstances should not enter into the decision  of
the Court while dealing with a crimnal charge against him
whi ch nust be based only on relevant material. [773B-C ]

2.3 In the circunmstances of this case, it cannot be said
that the Public Prosecutor had not applied his mind to the
case or had conducted hinself in an inmproper way. If in the
l[ight of the material before himthe Public Prosecutor has
taken the view that there was no prospect of securing a
conviction of the accused it cannot be said that his viewis
an unreasonabl e one. The Public Prosecutor is not a Persecu-
tor. He is the representative not of an ordinary party to a
controversy, but of a sovereignty whose obligation to govern
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inpartially is as conpelling as its obligation to govern at
all, and whose interest, therefore, in a crimnal prosecu-

tionis not that it shall win a case, but that justice shal
be done. As such he is in a peculiar and very definite sense
the servant of the land, the two fold aimof which is that
guilt shall not escape or innocence suffer. He may prosecute
wi th earnest and vigour indeed, he
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shoul d do so. But while he nay strike hard blows, he is not
at liberty to strike foul ones. It is as nuch his duty to

refrain frominproper methods cal cul ated to produce a w ong-
ful conviction as it is to use every legitimte one to bring
about a just one. [772E-H]

Berger v. United States, 295 US 78, quoted with approval.

2.4 Further the questions involved in this case are:
whet her Dr. Jagannath M sra has been a privy to the m sdeeds
conmitted in the Patna Urban Co-operative Bank; whether he
and hi s co-accused shoul d be prosecuted for the offences of
conspiracy, briberyetc., and whether the Public Prosecutor
had grievously erred in applying for the withdrawal of the
case. Al the other Judges who have dealt with the case on
nmerits fromthe Special Judge onwards, except Tul zapurkar J.
have opined that the perm ssion was properly given for
withdrawal. In the circunstances, it is difficult to take a
different view. [770G H, 771A- B]

The three circunstances put up against the accused in
this case are (i) that Jiwanand Jha had credited Rs. 10,000
and Rs. 3000 on 27.12.1973 and on 1.4.1974 respectively in
the Savings Bank account of Dr. Jagannath Msra; (ii) that
there was ante-dating of the order passed by Dr.  Jagannath
Msra on 14.5.1975; and (iii) that there was a second con-
fessional statenent of Hydary which supported the  prosecu-
tion. As regards the two items of bribe, it has not been
shown by any extract of bank account that the said two sans
cane fromthe Patna U ban Cooperative Bank. |If that was so
there would have been entries in the Bank accounts. @ Mere
crediting of the two sunms, without any other reliable evi-
dence, in a bank account by a political ally or “a friend
does not by itself show that the sunms were either  bribe
amounts or any official favour had been shown. This fact by
itself is not conclusive about the guilt of the accused. The
passing of the two orders one on 15.6.1975 on the note sheet
and the other on buff paper which is dated 14.5.1975 cannot
be faulted on account of the explanation that it ~was the
practice in the Bihar Secretariat that whenever an order is
changed it is done by witing the later order on a buff-
sheet and pasting it on the earlier order. It is  not also
shown by the prosecution that any action had @ been taken
pursuant to the order dated 16.5.1975 by any of the depart-
nental authorities. If any action had been taken it /would
have been a natter of record readily avail able for - produc-
tion. No such record is produced before Suprene ' Court.
Hence' it is a nere surmse to say that any such action was
sought to be nullified, particularly when there was  no
acceptabl e evidence at all on the conmunication of the order
dated 16.5.1975 to any departnental authorities. [769F- G
770D G ]
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Per Khalid J. (on behalf of himself and on behalf of S.
Nat araj an J.)

1.1 Admitting a review petition is not, the sane thing
as setting aside the order sought to be reviewed. Order 47,
Rule 1 CP.C deals with reviewin civil mtters, Article
137 of the Constitution is a special power with the Suprene
Court to review any judgment pronounced or order made by it.
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An order passed in a crimnal case can be reviewed and set
aside only if there are errors apparent on the record. In

this case, one of the Judges who was a party to the order to
review (R B. Msra J) had earlier disnmissed the appeal with
convicting reasons. |If the judgnent was set aside by the
order passed in the review petition, the | earned Judge woul d
definitely have given his ow reasons for doing so by a
separate order. This has not been done. Al that the order
says is that the review petition had been admtted. The
direction to re-hear the appeal, therefore can only be to
ascertain reasons to see whether the judgnment need be set
aside. [776C (Q

2.1 There is no error apparent on the face of the record
in the judgnment reported as Sheonandan Paswan v. State of
Bi har & Ors., [1983] 2 SCR 61. [776G H|

2.2 Al the three judges who gave the earlier judgnent
in this case have correctly declined to accept the plea that
Shri Sinha was  not a competent. Public Prosecutor since
Datt’ s appoi ntnent has not been cancelled. [780B-C

3.1 'Section 321 needs three requisite to make an order
under it _valid; (1) The application should be filed by a
public prosecutor or Assistant Public Prosecutor who is
conpetent to make an application for withdrawal; (2) he nust
be in charge of the case; (3) the application should get the
consent of the court before which the case is pending. Al
the three requisites are satisfied here.” [ 780D E]

3.2 In the absence of any allegation of nala fide
agai nst the public prosecutor or of bias against the Specia
Judge the Public Prosecutor should normally be credited with
fairness in exercise of his power under s.321. Equally, in
the absence of a challenge in the revision petition before
the High Court to the order of the Special Judge giving
consent, it has to be assuned that he has perused the rele-
vant records before passing the consent order. [781 C E]

3.3 Section 321 gives the public prosecutor the 'power
for withdrawal of any case at any stage before judgrment is
pronounced. This
709
pre-supposes the fact that the entire evidence nay have been
adduced in the case, before the application is made.” Wen an
application wunder s.321 C. P.C. is nmade, it is not neces-
sary for the court to assess the evidence to discover wheth-
er the case would end in conviction or acquittal. To contend
that the court when it exercises its |imted power of giving
consent under s.32l has to assess the evidence and find out
whet her the case would end in acquittal or conviction, would
be to re-wite s.321 C.P.C. and would be to concede to the
court a power which the schene of s.321 does not contem
plate. [781 F-H]

3.4 The acquittal or discharge order under s.321 are not
the sanme as the normal final orders in crimnal cases. The
conclusion wll not be hacked by a detailed discussion of
the wevidence in the case of acquittal or absence of ‘prima
facie case or groundl essness in the case of discharge. Al
that the court has to see is whether the application is nade
in good faith, in the interest of public policy and justice
and not to thwart or stifle the process of |aw. The court,
after considering these facets of the case, will have to see
whet her the application suffers fromsuch inproprieties or
illegalities as to cause manifest injustice if consent is
given. On a reading of the application for withdrawal, the
order of consent and the other attendant circunstances, it
nmust be held that the application for withdrawal and the
order giving consent were proper and strictly wthin the
confines of section 321 Cr.P.C. [781H;, 782A-(
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3.5 Wiile construing s.321, it is necessary to bear in
mnd the wi de phraseology used in it, the schene behind it
and its field of operation. True, it does not give any
gui del i ne regardi ng the grounds on which an application for
wi thdrawal can be made. But since it was enacted wth a
specific purpose, it would be doing violence to its |anguage
and contents by inporting into the section words which are
not there or by restricting its operation by fetters in the
formof conditions and provisos. [782C- D]

3.6 Wiile conferring powers upon the Subordinate courts
under s.321 of the Code, the Legislature had only intended
that the court should performa supervisory function and not
an adjudicatory function in the |legal sense of the term
Section 321 clothes the public prosecutor to withdraw from
the prosecution of any person, accused of an offence both
when no evidence is taken or even if entire evidence has
been taken. The outer Limt for the exercise of this power
is "at~ any tine before the judgnent 1is pronounced”. The
initiative is that of the Public Prosecutor and what the
court has to do’' only to give its consent and not to deter-
mne any matter judicially. The Judicial function inplicit
in the
710
exerci se of the judicial discretion for granting the consent
would normally mean that the court has to satisfy itself
that the executive function of the Public Prosecutor has not
been inproperly exercised, or that it is not an attenpt to
interfere with the normal course of justice for illegitimte
reasons or purposes. [484A-B; C D

3.7 The courts’ functionisto give consent. It is not
obligatory on the part of the court to record reasons before
consent is given. However, consent of the court is not a
matter of course. Wen the Public ~Prosecutor nmakes the
application for withdrawal after takinginto consideration
all the materials before him the Court exercises its judi-
cial discretion by considering such materials and on  such

consideration either gives consent or declines consent. |If
on a reading of the order giving consent a higher court 1is
satisfied that such consent was given on an overall consid-

eration of the materials avail able, the order giving consent
has necessarily to be upheld. [484D G

3.8 The order under section 321 is pot —appeal abl e~ but
only revisable under section 397 of the Code of Crinmina
Procedure. Wiile considering the legality, propriety or the
correctness of a finding or a conclusion; normally, the
revising court does not dwell at length into the facts and
evi dence of the case. The Court, in revision, considers the
materials only to satisfy itself about the  correctness,
legality and propriety of the findings, sentence or ~ order
and refrains fromsubstituting an order passed under /'s.397
appeal cones to the Supreme Court by special |eave under
Article 136 of the Constitution of India. [789B-C

It has been the declared policy of the Suprenme Court not
to enmbark upon a roving enquiry into the facts and evidence
of cases like this or even an order against discharge. The
Supreme Court will not allowitself to be converted into a
court of facts and evidence. The Suprenme Court seldom goes
into evidence and facts. That is as it should be. Any depar-
ture from this salutary self inposed restraint is not a
healthy practice. As an apex Court, any observation on
nerits or on facts and evidence of a case which has to go
back to the courts below will seriously prejudice the party
affected and it should be the policy of the court not to
tread upon this prohibited ground and invite wunsavory but
justifiable criticism Supreme Court cannot assess the
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evidence to find out whether there is a case for acquitta
or conviction and cannot convert itself into a trial court.
Nor can this court order a retrial and exami nation of hun-
dred witnesses to find out whether the case would end in
acquittal or conviction. [789D (G

711

3.9 Section 321 Cl. P.C. is virtually a step by way of
conposition of he offence by the State. The State is the
master of the litigation in crimnal cases. By the exercise
of functions under s.321 the accountability of the concerned
person or persons does not disappear. A private conplaint
can still be filed if a party is aggrieved by the w thdrawa
of the prosecution but running the possible risk of a suit
of malicious prosecution if the conplaint is bereft of any
basis. [ 789G H, 790A]

3.10 When the Magistrate states in his order that he has
considered the materials, it is.not proper for the court not
to accept that statenment. The proper thing to dois to hold
that Magi'strate gave consent on objective consideration of
the relevant aspects of the case. It would be acting agai nst
the mandate s.321 to find fault with the Magistrate in such
cases, unless the order discloses that the Magistrate has
failed to consider whether the application is made in good
faith, in the interest of public policy and justice and not
to thwart or strifle the process of law. The application for
wi thdrawal by the Public Prosecutor has been nade in good
faith after careful consideration of the materials placed
bef ore himand the order of consent given by the Magistrate
was also after the consideration of various datails as
i ndi cated above. It would be inmproper for the Court, keeping
in view the schene of s.321, to enbark upon a detailed
inquiry into the facts and evi dence of the case or to direct
re-trial for that would be destructive of the object and
intent of the section. [792C-E, 793B- D

State of Bihar v. Ram Naresh Pandey, [1957] SCR 279;
M N. Sankar anarayanan Nair v.P.V. Balakrishnan & Os.,
[1972] 2 SCR 599; Bansi Lal v. Chandan Lal, AR 1976 AC 370;
State of Orissa v. Chandrika Mhapatra & Os., [1977] 1 SCR
335; Balwant Singh v. State of Bihar, [1978] 1 SCR 604,
Subhash Chander v. State, [1980] 2 SCR 44 and Rajendra kunar
Jain v. State, [1980] 3 SCR 982, referred to.

4.1 In this case the Supreme Court is called upon only
to consider the anbit and scope of s.321 Cl. P.C. and not
the truth or otherwise of the allegations against the re-
spondent No. 2. The appellant is admttedly a politica
rival of respondent No.2. There is no |ove |ost ~ between
them It 1is at the instance of such a highly “interested
person that the Court is called upon to direct re-trial of
the case, setting aside the consent given by the Specia
Judge. The second respondent is a leader of a politica
party. He was a rival to the Chief Mnister who followed him
after the 1977 at the tinme of institution of the case. In
1977, when the second respondent was the Chief Mnister, a
warrant of arrest was issued
712
agai nst Shri Karpoori Thakur for his arrest and detention
It has been suggested that Shri Thakur had grudge agai nst
the second respondent. Viewed against this background, and
on the unsatisfactory factual details of the case, accepting
the appeal and ordering retrial would not advance either the
interests of justice or public interest. [796B-E]

4.2 There were two confessional statenents of Haidari in
this case one on 4.11.1976 and another on 24.1.1978. In the
fornmer he did not inplicate respondent No.2 but he did it in
the next one. The second statement at best is the confes-
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sional statement of a co-accused which normally wll not
inspire confidence, in any court. It is also a statenent
an acconplice turned approver and hence of a very little

evidentiary value. Wen Suprene Court exercises its juris-
diction while considering an order giving consent on an
application under s.321, consistent with the declared policy
of the court not to enmbark upon evidence, request for an
order for retrial on this legally weak and infirm evidence
shoul d be rejected. [795A- E]

4.3 As to the accusation of forgery, taking the entire
evi dence agai nst the appellant it cannot be held that he has
conmmitted forgery under s.463 or an offence wunder s.466.
Even t hough there is overwiting or pasting or interpolation
or change of digits, there is no evidence at all to show
that this paper went out of the Chief Mnister’s office or
that any one was unduly favoured or that any one secured
undue advantage by use of such overwiting. [796A-B]

Per~ Bhagwati (on behal f of hinself and GL. Oa J.)
(Mnority view). (Per contra)

1.1 'The Review Bench did exercise the power of review
and set aside the order made by the Oiginal Bench. Wen the
Revi ew Bench wused the expression "I  ....... admit the
Review' and directed rehearing of the appeal, it nust by
necessary inplication be held to have allowed the Review
Petition and set aside the order of the Original Bench. The
true neaning and effect of the order of the Review Bench
cannot be allowed to be obfuscated by a slight ineptness of
t he | anguage used by 't he Revi ew Bench:” The substance of the
order nust always be looked in to its apparent form [737F-

1.2 There can be no doubt that the Review Bench was not
| egal |y bound to give reasons for the order nade by it. The
apex Court being the final court against which there is no

further appeal, it is not under any |egal conpul sion to give
reasons for an order nade by it. But
713

nerely because there may be no legal conpul sion on the apex
court to give reasons. It does not follow that ‘the apex
court nmay dispose of cases w thout giving any Treasons at
all. It would be emnently just and desirable on the part of
the apex court to give reasons for the orders nade by it.
But when the apex court disposes of a Review Petition by
allowing it and setting aside the order sought to be re-
viewed on the ground of an error apparent on the face  of
record, it would be desirable for the apex court not to give
reasons for allowing the Review Petition. Were the apex
court holds that there is an error apparent on the face of
the record and the order sought to be reviewed nust there-
fore be set aside and the case nust be reheard, it would
considerably prejudice the losing party if the apex /court
were to give reasons for taking this view If the Review
Bench of the Court were required to give reasons, the Review
Bench would have to discuss the case fully and el aborately
and expose what according to it constitutes an error in the
reasoning of the Original Bench and this would inevitably
result in pre-judgnent of the case and prejudice is rehear-
ing. A reasoned order allowing a Review Petition and setting
asi de the order sought to be reviewed woul d, even before the
reheating of the case, dictate the direction of the rehear-
ing and such direction, whether of binding or of persuasive
val ue, woul d conceivably in nost cases adversely affect the
losing party at the rehearing of the case. Therefore, the
Revi ew Bench, in the present case, could not be faulted for
not giving reasons for allowing the Review Petition and
directing rehearing of the appeal. [738B-(F
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2. It is now well settled |aw that a crimnal proceeding
is not a proceeding for vindication of a private grievance
but it is a proceeding initiated for the purpose of punish-
ment to the offender in the interest of the society. It is
for mintaining stability and orderliness in the society
that certain acts are constituted offences and the right is
given to any citizen to set the nachinery of the «crinmina
law in notion for the purpose of bringing the offender to
book. Locus standi of the complainant is a concept foreign
to crimnal jurisprudence. Now if any citizen can |odge a
first information report or file a conplaint and set the
machi nery of the crimnal law in notion and his | ocus stand
to do so cannot be questioned, a citizen who finds that a
prosecution for an offence against the society is being
wongly wthdrawn can oppose such withdrawal cannot oppose
such withdrawal. If he can be a conplainant or initiator of
crimnal prosecution, he should equally be entitled to
oppose ~ prosecution which has already been initiated at his
instance.  If the offence for which a prosecution is being
| aunched i s~ an offence against the society and not nerely an
i ndi vi dual_wrong, any nenber of the society nust have | ocus
toinitiate a prosecuti on as also to resi st
714
withdrawal of such prosecution, if initiated. Here in the
present case, the offences charged against Dr. Jagannath
M sra and others are offences of corruption, crimnal breach
of trust etc. 'and therefore any person who i's interested in
cleanliness of public admnistration and public norality
would be entitled to file a conplaint; equally he would be
entitled to oppose the w thdrawal of such prosecution, if it
is already instituted. [739CH, 740A]

R S. Nayak v. AR Antulay, [1984] 2 SCR 500, referred to
3. 1.

It is undoubtedly true that the effect of w thdrawal of
the prosecution against Dr. Jagannath Msra was that he
stood discharged in respect the offences for which he was
sought to be prosecuted but it was not an order of discharge
whi ch was chal | anged by Sheonandan Paswan in the  revision
application filed by himbefore the H gh Court but it was an
order granting consent for w thdrawal of the prosecution
that was assailed by him [740E- G

3.2 The analogy of an order of discharge made under
section 227 or section 239 of the Code of Criminal Procedure
is not apposite because there the Sessions Judge or the
Magi strate, as the case may be, considers the entire materi -
al before himand then conmes to the conclusion that there is
not sufficient ground or proceedi ng agai nst the accused or
that the charge against the accused is groundless. . But,
here, when the Magistrate nakes an order granting consent to
wi thdrawal of the prosecution under s.321, it is a totally
different judicial exercise which he performs and'it  would
not therefore be right to say that if the High Court sets
aside the order of the Magistrate granting consent to. wth-
drawal fromthe prosecutor, the H gh Court would be really
setting aside an order of discharge nmade by the Magistrate.
What the High Court would be doing would be no nore than
holding that the withdrawal from the prosecution should
proceed against the accused and ultimately if there is not
sufficient evidence or the charges are groundless, the
accused may still be discharged. Even the order of discharge
can be discharged by the H gh Court in revisionif the High
Court is satisfied that the order passed by the Magistrate
is incorrect, illegal or inproper or that the proceedings
resulting in the order of discharge suffer fromany irregu-
larity. [740F-H 741A-C]
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3.3 The revisional power exercised by the H gh Court
under s.397 is couched in words of wi dest anplitude and in
exercise of this power can satisfy itself as to the correct-
ness, legality propriety of any order passed by the Magis-
trate or as to the regularity of any proceedings of such
Magi strate. When the Suprene Court is hearing an appea
715
agai nst an order made by the Hi gh Court in the exercise of
its revisional power under s.397 it is the same revisiona
power which the Supreme Court would be exercising and the
Supreme Court, therefore, certainly can interfere with the
order made by the Magistrate and confirmed by the Hi gh Court
if it is satisfied that the order is incorrect, illegal or
improper. In fact, in a case |like the present where the
guestion is of purity and public adnmnistration at a tine
when noral and ethical values are fast deteriorating and
there seens to be a crises of character in public life, the
Suprenme Court should regard as its bounded duty-a duty owed
by it to the society-to examne carefully whenever it is
al l eged. that a prosecution for an offence of corruption or
crimnal breach of trust by a person holding high public
office has been wongly withdrawn and it should not nmatter
at all as to how many - judges in the H gh Court or the |ower
court have been party to the granting of such consent for
wi thdrawal . The mathematics of nunbers cannot, therefore, be
i nvoked for the purpose of persuading the court not to
exercise its discretion under Article 1136 of the Constitu-
tion. [741CH

4.1 It is a well-established proposition of law that a
crimnal prosecution, if otherw se justifiable and based
upon adequate evi dence does not becone vitiated on account
of nmala fides or political vendetta of the first infornmant
or the conplainant. [742D E]

State of Punjab v. Gurdial Singh, [1980] 1 SCR 1076, re-
ferred to.

4.2 The fact that the prosecution against Dr. Jagannath
Msra was initiated by the successor Governnent of  Karpoori
Thakur after the former went out of power, by itself cannot
support the inference that the initiation of the prosecution
was actuated by political vendetta or mala fides because it
is quite possible that there mght be material justifying
the initiation of prosecution against Dr. —Jagannath M sra
and the successor Governnent mght have legitimtely felt
that there was a case for initiation of prosecution and that
is why the prosecution mght have been initiated. Therefore,
the prosecution cannot be said to be vitiated on that ac-
count. [742G H, 743A]

Krishna Ballabha Sahay and Os. v. Comm ssion of. En-
quiry, [1969] 1 SCR 387 and P.V. Jagannatha Rao v. State of
Orissa, [1968] 3 SCR 789, referred to.

5.1 There is no provision of |law which requires-that no
prosecution shoul d be | aunched agai nst a forner Chief Mnis-
ter or a person holding high political office under the
earlier regine without first set-
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ting up a Commssion of Enquiry for enquiring into his
conduct. It cannot be said that if a prosecution is initiat-
ed wi thout an inquiry being held by a Commi ssion of Enquiry
set up for that purpose, the prosecution would be bad or
that on that ground al one the prosecution could be allowed
to be withdrawn. [743G H, 744A]

5.2 In view of the tardy and slow noving crimnal proc-
ess in India causing inordinate delay and availability of
adequate protection wunder different existing laws to the
accused, it would be perfectly legitimate for the successor
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government to initiate a prosecution of a former Chief
M nister or a person who has held high political office
under the wearlier regine without first having an enquiry
made by a Comm ssion of Enquiry, provided of course, the
investigation is fair and objective and there is sufficient
material to initiate such prosecution. [744A-D

6. No unfettered or unrestricted power is conferred on
the Public prosecutor/Assistant Public Prosecutor under
section 321 of the Code to apply for withdrawal from the
Prosecution, but the said power nmust be a controlled or
gui ded power or else it will fail foul of Article 14 of the
Constitution- Section 321 is nore or less simlar to the
powers of the police under s. 173 of the Code of Crinmnal
Procedure. [746F-H]

The police has no absolute or wunfettered discretion
whet her to prosecute an accused or not to prosecute him In
fact, in the constitutional scheme, conferment of such
absol ute and uncanal ised di scretion would be violative of
the equality clause of the Constitution. The Magistrate is
therefore given the power to structure and control the
di scretion_of the police. The discretion of the police to
prosecute is thus’ ’'conbined and confined" and, subject to
appeal or revision, and the Mgistrate is made the fina
arbiter on this question. The Legislature has in its w sdom
taken the view it woul'd be safer not to vest absolute dis-
cretion to prosecute in the police which is an Executive arm
of the government but to subject it to the control of the
judicial organ of the State. The sane schene has been fol-
lowed by the Lesiglature while conferring power on the
Public Prosecutor to withdraw fromthe prosecution. This
power can be exercised only with the consent of the court so
that the court can ensure that the power is not abused or
m sused or exercised in an arbitrary or fanciful . manner.
Once the charge-sheet is filed and the prosecution is initi-
ated, it is not left to the sweet-will of the State or the
Public Prosecutor to withdraw fromthe prosecution. Once the
prosecution is launched, its relentless course cannot be
halted except on sound considerations gernmane to public
justice. The Public Prosecutor cannot therefore wi'thdraw
fromthe prosecution unless the Court
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before which the prosecution is pending gives its consent
for such wthdrawal. This is a provision calculated to

ensure non-arbitrarinesS on the part of the Public ~Prosecu-
tor and conpliance with the equality clause of the Constitu-
tion. [748D H

H S. Bains v. State, AIR 1980 SC 1883; Subhash Chander
v. State & O's., [1980] 2 SCR 44; M N. Sankaranarayanan. Nair
v. P.N Bal akrishnan & Ors., [1972] 2 SCR 599; and State of
Orissa. v. C. Mhapatra, [1977] 1 SCR 385, referred to.

7.1 The position inlawin regard to the degree of
aut onony enjoyed by the Public Prosecutor vis-a-vis the
government in filling an application for wthdrawal of the
prosecution is rather confused. Now there can be no doubt
that prosecution of an offender who is alleged to have
conmitted an offence is primarily the responsibility of the
Executive. It is the Executive which is vested with the
power to file a chargesheet and initiate a prosecution. This
power is conferred on the Executive with a viewto protect-
ing the society against of fenders who disturb the peace and
tranquility of the society by commtting offences. O course
it isleft tothe court to decide whether to take cogni zance
of the offences set out in the charge-sheet but the filing
of the charge-sheet and initiation of the prosecution is
solely within the responsibility of the Executive. It is the
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State through the investigating authorities which files a
charge-sheet and initiate the prosecution and the Public
Prosecutor is essentially counsel for the State for conduct-
ing the prosecution on behalf of the State. The Public
Prosecutor is an officer of the court, as indeed every
advocate practising before the court is, and he owes an
obligation to the court to be fair and just: he nust not
i ntroduce any person interest in the prosecution nor nust he
be anxi ous to secure conviction at any cost. He nust present
the case on behal f of the prosecution fairly and objective-
ly. He is bound to assist the court with his fairly consid-
ered view and the fair exercise of his intention. But at the
sanme time he conducts the prosecution on behalf of the
Central CGovernnent or the State Governnent, as the case may
be, and he is an advocate acting on behalf on the Centra
Governnment or the State CGovernnent which has [|aunched the
prosecution. There is nothing wong if the government takes
a decision to withdraw fromthe prosecution and comunicate
such direction to the Public Prosecutor. The Public Prosecu-
tor, would, inter alia, consider the grounds on which the
government  has taken the decision'to wthdraw from the
prosecution and if he is satisfied that those grounds are
legitimate, he may file an application for w thdrawal from
the prosecution. If ‘on the other hand he takes the view that
the grounds whi ch have been given by the governnent are not
718

legitimate he has two options available to him He nay
i nformthe government that in his opinion, the grounds which
have weighed with the government are not valid and that he
shoul d be relieved fromthe caseand if this request of his
is not granted he nay tender his resignation or else, he may
nake an application for withdrawal fromthe prosecution as
directed by the governnent and at the hearing of the ' appli-
cation he may offer his considered viewto the court that
the application is not sustainable on grounds set out by him
and leave it to the court to reject the application. There
is nothing wong in the Public Prosecutor being advised or
directed by the governnent to file an application for /wth-
drawal fromthe prosecution and the application for  with-
drawal rmade by him pursuant to such direction or advice is
not necessarily vitiated. The Public Prosecutor can of
course conme to his own independent decision that the prose-
cution should be withdrawn but ordinarily if he is wise and
sensible person he will not apply for wthdrawal~ w thout
consul ting the government because it is the government which
has | aunched the prosecution and is prosecuting the accused.
Theoretically of course, he can make an application for
withdrawal from the prosecution wthout consulting the
government and he cannot be accused of any illegality for
doing so and the court may give its consent for such /'wth-
drawal but in that event the Public Prosecutor would render
the risk of incurring the displeasure of the Governnent
whi ch has appointed him |f the Public Prosecutor seeks the
perm ssion of the government for withdrawal fromthe prose-
cution and the governnent grants such perm ssion to him and
on the basis of such perm ssion he applies for wthdrawal
the application cannot be said to be vitiated. The proviso
to s.321 in fact contenplates in so many terns that in
certain categories of offences the Public Prosecutor ap-
pointed by the State CGovernnent cannot nove the court for
its consent to withdraw fromthe prosecution wthout the
perm ssion of the Central Governnment. There is no danger of
abuse or msuse of power by the Governnent inherent in this
process because there are two principal safeguards against
any such abuse or m suse of power by the government: one is
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that an application nust be based on grounds which advance
public justice and the other is that there can be no wth-
drawal wi thout the consent of the Court. [755C-H  756A-H,
757A- F]

State of Bihar v. Ram Naresh Pandey, [1957] SCR 279;
Bal want Singh v. State of Bihar, [1978] 1 SCR 604; MN
Sankar anarayanan Nair v. P.V. Bal akrishnan & Os., [1972] 2
SCR 599;.State of Orissa, v. C. Mhapatra, [1977] 1 SCR 335
and R K Jain v. State, [1980] 3 SCR 982, referred to.

7.2 The Public Prosecutor cannot naintain an application for
719

withdrawal from the prosecution on the ground that the
government does not want to produce evidence and proceed
with the prosecution against the accused or that the govern-
ment considers that it is not expedient to proceed with the
prosecution. The Public Prosecutor has to make out sone
ground which would advance or further the cause of public
justice: If the Public Prosecutor is able to show that he
may not be able to produce sufficient evidence to sustain
the charge, an application for withdrawal fromthe prosecu-
tion my be legitimtely nmade by. him [758H 759A- B]

7.3 However, where a charge has been framed by the court
ei t her under s.228 or s.240 of the Code of Crinminal. Proce-
dure, 1973 it woul d not be open to the Public Prosecutor to
apply for withdrawal fromthe prosecution on the ground of
i nsufficiency of evidence in support of the prosecution. The
reason is that in both these cases the Court applies its
mnd to the material consisting of the police report and the
docunents sent with it under s.173 and cones to a concl usion
that a prima facie case has been nade out against the ac-
cused and the charge should therefore be franed. \Wien the
court has conme to this conclusion after full~ consideration
and framed a charge, the court cannot be persuaded on the
sane material to hold that there is not sufficient evidence
to sustain the prosecution. The Public Prosecutor cannot be
permtted to nmeke a volte face onthe basis of the sane
material. To do so would be nockery of justice and it 'would
shake the confidence of the court in the purity and integri-
ty of the administration of justice. It is, therefore, clear
that though the prosecution can be w thdrawn-at any stage,
even after the fram ng of the charge, it woul d not be conpe-
tent to the Public Prosecutor once the charge is framed, to
apply for withdrawal of the prosecution on the ground that
the same nmaterial which was before the court when it franed
the charge is not sufficient to sustain the prosecution. O
course, if sone material has subsequently come to I|ight
which throws doubt on the veracity of the prosecution case
the Public Prosecutor can certainly apply for wthdrawal on
the ground that the prosecution is not well-founded. It/ may
al so happen in the nmeanwhile a key witness may have died or
sonme inportant evidence may have becone unavail abl e or sone
such thing may have happened in that event, the Public
Prosecutor may legitimately feel that it will not be ' possi-
ble to sustain the prosecution in the absence of such  evi-
dence and he may apply for withdrawal fromthe prosecution
But on the sane material w thout anything nore, the Public
Prosecutor cannot apply for withdrawal fromthe prosecution
after the charge is framed. To allow himto do so would
impair the faith of the people in the purity and integrity
of the judicial process. [759CH, 760A- E]

720
Bansi Lal v. Chandi Lal, AIR 1976 SC 370, referred to.

7.4 Further while exercising its function under s.239 is
to consider the police report and the docunment sent al ong
with it as also any statenment nade by the accused if the
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court chooses to examine him And if the court finds that
there is no prina facie case against the accused the court
di scharges him But that is precisely what the court s
called wupon to do when an application for wthdrawal from
the prosecution is nade by the public prosecutor on the
ground that there is insufficient or no evidence to support
the prosecution- There also the court would have to consider
the material placed before it on behalf of the prosecution
for the purpose of deciding whether the ground urged by the
public prosecutor for wthdrawal of the prosecution is
justified or not and this material would he the same as the
material before the court while discharging its function
under s.239. If the court while considering an application
for withdrawal on the ground of insufficiency or absence of
evi dence to support the prosecution has to scrutinise the
material for the purpose of deciding whether there is in
fact insufficient evidence or no evidence at all in support
of the prosecution, the court mght as well engage itself in
this exercise while considering under s.239 whether the

accused. ‘'shall he discharged or a charge shall he framed
against him 1t is an identical exercise which the court
will he performng whether the court acts under s.239 or

under s.321. If that he so, in a warrant case instituted on
a police report the public prosecutor should not he entitled
to nmke an application for withdrawal fromthe prosecution
on the ground that there is insufficient or no evidence in
support of the prosecution. The court wll have consider the
same issue under s.239 and it will nost certainly further or
advance the case of public justice if the court exam nes the
i ssue under s.239 and gives its reasons for discharging the
accused after a judicial consideration of the materia
before it, rather than allow the prosecution to he withdrawn
by the Public Prosecutor. Wen the prosecution is allowed to
he withdrawn there is always an uneasy feeling in the public
mnd that the case has not been allowed to be agitated
before the court and the court has not given a judicia
verdict. But if on the other hand, the court exam'nes the
material and discharges the accused under s.239 it/ wll
always carry greater conviction with the people because
i nstead of the prosecution being withdrawn and taken out of
the ken of judicial scrutiny the judicial verdict based on
assessnment and eval uation of the material before the court
will always inspire greater confidence- Since the _guiding
consideration in all these cases is the inperative of public
justice and it is absolutely essential that-justice nust not
only he done but al so appear to be done. Hence in a  warrant
case instituted on a police report--which the
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present case against Dr. Jagannath Msra and others ~admt-
tedly is-it should not be a legitimte ground for the public
prosecutor to urge in support of the application for  wth-
drawal that there is insufficient or no evidence in ‘support
of the prosecution. The court in such a case should be  |eft
to decide under s.239 whether the accused should be  dis-
charged or a charge should be franed against him [761A-H,
762A- B]

7.5 Utimately every offence has a social or econonic
cause behind it and if the State feels that the elimnination
or eradication of the social or econom c cause of the «crinme
woul d be better served by not proceeding with the prosecu-
tion, the State should clearly be at liberty to wthdraw
from the prosecution. Though in this area no hard and fast
rule can be laid down nor can any categories of cases be
defined in which an application for w thdrawal of the prose-
cution could legitimately be nmade. It nust ultimtely depend
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on the facts and circunstances of each case in the |ight of
what s necessary in order to pronote the ends of justice.
[762C-D; H, 763A-B]

7.6 The Court, while considering whether to grant con-
sent or not, nust not accept the ipse dixit of the public
prosecutor and content itself by nmerely exam ning whether
the public prosecutor has applied an i ndependent mnd but
the court nust satisfy itself not only that the grounds are
germane or relevant to advancerment of public justice but
al so whether the grounds in fact are satisfactorily estab-
lished. The ultimate test which must be applied by the court
in order to determine the validity of the grounds in a
particular case is that the requirenent of public justice
out wei ghs the legal justice of that case so that w thdrawal
fromthe prosecution could be pernmitted in the larger inter-
est of public justice. The inperative of public justice
provides the only relevant consideration for determning
whet her consent shoul d be granted or not. It is not possible
to provide an exclusive definition of what may be regarded
as failing” within the inperative of public justice in a
straitjacket formula. Every case must depend on its peculiar
facts and circunstances because there may be a nyriad situa-
tion where this question may have to be considered by the
Court. [763G H, 764A-D]

8. Applying these principles to the facts of the present
case, it is clear, that the court of the Chief Judicia
Magi strate Patna @ as also the H gh Court were clearly in
error in granting consent to the withdrawal fromthe prose-
cution against Dr. Jagannath M sra and others. There are two
very strong and cogent reasons why consent to the w thdrawa
of the prosecution nmust be refused. In the first place, the
| earned Chief Judicial Mgistrate could have considered
under s.239 whether the
722
material placed before himwas sufficient to make out a
prima facie case against Dr. Jagannath M sra and the other
accused so that if the learned Chief Judicial Magistrate
came to the conclusion on the basis of such material that
the charge against Dr. Jagannath Msra and the other accused
was groundl ess, he would be bound to discharge them for
reasons to be recorded by himin witing. There is no reason
why in these circunstances the public prosecutor should be
allowed to withdraw fromthe prosecution under s.321. The
sanme exercise could be perfornmed by the | earned Chief Judi-
cial Magistrate by acting under s.239. Moreover, in the
present case, the decision to withdraw fromthe prosecution
was taken by the Cabinet at a meeting held on 24th February
1981 and this nmeeting was presided over by Dr. Jagannath
Msra hinmself. It may be that Shri Lallan Prasad Sinha did
not inplicitly obey the decision of the Cabinet and  applied
his i ndependent mind to the questi on whether the prosecution
should be withdrawn or not but even so, it would seriously
underm ne the confidence of the people in the admnistration
of justice if a decision to withdraw the prosecution against
him is taken by the accused hinself and pursuant to this
deci sion the Special Public Prosecutor who was appointed by
the State Government of which the accused is Chief Mnister,
applies for withdrawal fromthe prosecution. It is an ele-
mentary principle that justice must not only done but rust
al so appear to be done. It would be subversive of all prin-
ciples of justice that the accused should take a decision to
wi thdraw the prosecution against hinmself and then the Spe-
cial Public Prosecutor appointed in effect and substance by
him makes an application for withdrawal from the prosecu-
tion. [764E-H, 765A- E]
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8.2 It is no doubt true that if there is not sufficient
evidence to sustain the prosecution against Dr. Jagannath
M sra and the other accused, it would be subjecting them to
harassnment and inconvenience to require themto appear and
argue before the Court for the purpose of securing an order
of discharge under s.239, but even so it would be desirable
in the interest of public justice that high political per-
sonages, accused of offences should face the judicial proc-
ess and get discharged, rather than seemto nanoeuvre the
judicial system and thus endanger the legitimacy of the
political as well as the judicial process. It is possible
that in a particular case personal harassnent or inconven-
i ence may be caused by non w thdrawal of the prosecution, if
the accused is really innocent and is ultimately liable to
be di scharged, but such harassment or inconveni ence nust be
consi dered as an inevitable cost of public life, which the
repositories of public power should have no hesitation to
pay, as justice must not only be done but nust also appear
to be done. [765E-H; 766A]
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JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 241
of 1982

From the Judgnent and Order dated 14.9.81 of the Patna
H gh Court in Crl. Revision No. 874/81.

Dr. L.M Singhvi, S.K Sinha, S'K. Verma, A M Singhvi
S. Singh, C Mikhopadhya and R° Tyagi for the Appellants.

Dr. Y.S. Chitale, F.S. Nanman, S.N. - Kacker,; ' Rajinder
Singh, D. Goburdhan, D. Chandrachud, ~ L.R -~ Singh, GCopa
Singh, MP. Jha, RK Jain, Ranjit Kumar and B.P. Singh for
the Respondents.

The foll owi ng Judgnents were delivered:

BHAGMATI, CJ. This case has had-a chequered history and
it is necessary to state the facts in sone detail i'n order
to appreciate the questions which arise for determ nation
before us. The principal actor in the drama in this case is
Dr. Jagannath M sra, one tinme Chief Mnister of the State of
Bi har. The main controversy around-which all ~questions
revolve is whether the prosecution |aunched against Dr.
Jagannath Msra at a tinme when he was not in power has been
rightly allowed to be withdrawn by the Chief Judicial Mgis-
trate or whether such withdrawal is invalid and nust be set
aside so that the prosecution can continue against Dr.
Jagannath M sra.

The fact-situation out of which this case arises rel ates
to the affairs of a cooperative Bank called the ' Patna U ban
Cooperative Bank’ (hereinafter referred to as the 'Coopera-
tive Bank’). The Cooperative Bank was registered in-My 1970
and it comenced its banking business with Nawal Kishore
Sinha as its Chairman, K P. Gupta as its Honorary Secretary,
M A. Hyderi as its Manager and A.K. Singh as a loan clerk
It was not seriously disputed that nost of the nmenbers  of
the Cooperative Bank were closely associated with Nawal
Ki shore Sinha. The object of the Cooperative Bank was to
help people financially to set up small industries and
busi nesses and to assist people in ordinary circunstances to
carry on their vocation or business. There was a sub-Commt -
tee fornmed, called "Loan Sub Comittee", consisting of Nawa
Ki shore Sinha, K P. Gupta and one Purnendu Narain, an Advo-
cate, to attend to the work of sanctioning and granting of
| oans. The Chairnman, i.e., Nawal Kishore Sinha, was, accord-
ing to the bye-laws, the ultimate deciding authority in
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regard to all the functions of the Cooperative Bank and the
Honorary Secre-
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tary i.e. K P. Gupta along with the Chairman had to exercise
supervi sory control over all the activities of the Coopera-
tive Bank, while the Manager, i.e. MA Hyderi, was con-
cerned only wthits :lay-to-day working. Dr. Jagannath
Msra who was then a Menber of the Legislative Council was
closely associated with Nawal Kishore Sinha and he hel ped
t he Cooperative Bank and Nawal Kishore Sinha in diverse ways
in connection with the affairs of the Cooperative Bank and
al so assisted in nobilisation of resources for the Coopera-
tive Bank. Sometine in 1974 separate audits into the func-
tioning of the Cooperative Bank were carried out by the
Reserve Bank of India as well as the Cooperative Departnent
of the State of Bihar for the years 1972-73 and 1973-74 and
as a result of these audits, there cane to light a large
nunber ~of irregularities such as non-nmaintenance of cash
books 'in a proper manner and grant of overdraft facilities
wi t hout . ‘current -account as also illegal practices and acts
of defal cation and nal versation of funds of the Cooperative
Bank. The audit reports di sclosed that huge ampunts running
into |akhs of rupees, had been squandered away by giving
loans to non-nenbers, giving | oans even wthout applica-
tions, agreenents or prom ssory notes, giving |oans wthout
hypot hecation or security, giving short-termloans instead
of rel easing cash from sal e proceeds of hypothecated goods,
giving loans to the same persons-in different names and
giving loans to fictitious persons and non-existing firms or
industries. There were instances where | oans had been grant-
ed on the security of Gandhi -Mai dan and Patna Railway Sta-
tion. The audit team of the Reserve Bank in its Report cane
to the conclusion that Nawal Kishore Sinha and others were
responsi ble for 'bad loans’ to the tune of Rs. 12 | akhs and
m sappropriation and enbezzl ement of funds to the extent of
Rs. 25 | akhs.

On the basis of these audit reports, the Registrar
Cooperative Societies, at the instance of the Reserve / Bank
made an order on 10th July 1974 supersedi ng the managenent
of the Cooperative Bank, renmoving Naval Kishore Sinha and
other Directors on the Board fromtheir office as Chairman
and Directors and appointing an officer of the Cooperative
Departnment as Special Oficer to |ook-after the affairs of
the Cooperative Bank. The Registrar, Cooperative -Societies
followed up this action by putting up a ~note dated 4th
Novermber 1974 to the Secretary, Cooperation pointing out
that, according to the audit reports, prima facie charges of
def al cati ons, enbezzl enent of funds, conspiracy etc. were
made out against the officials of the Cooperative Bank' and
| egal action should be taken against themafter taking the
opi nion of the Public Prosecutor. The Secretary, Cooperation
by his note dated 7th Novenber 1974 sought the opinion of
the Law Depart -
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nment in regard to the action to be taken as suggested in the
note of the Registrar, Cooperative Societies. The Law De-
partrment recorded its opinion in the relevant file on 18th
Novenber 1974 that a prinma facie case of conspiracy and
crimnal breach of trust was nmade out against the |oanees
and the office bearers of the Cooperative Bank. On the basis
of this opinion, a draft conplaint was prepared on 16th
Decenmber 1974 by the Asstt. Public Prosecutor, Patna for
being filed in the court of the Chief Judicial Magistrate,
Patna and on the sane day, an office noting was nade on the
file suggesting that the advice of the Law Department on the
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draft conplaint be obtained. This course of action was
approved by the Secretary, Cooperation and the Mnister for
Cooperation also approved of it onlst January 1975 and it
al so received the approval of the then Chief Mnister, Shr
Abdul  Ghafoor on 2nd January 1975. The file was then sent
back to the Law Department and the Law Departnent again
reiterated its earlier advice for launching the prosecution
and on the file being received back on 17th January 1975,
the Secretary Cooperation, endorsed the file on 21st January
1975 to the Additional Public Prosecutor, Shri Grish Narain
Sinha, for necessary action, that is, to file the prosecu-
tion. Thus, by 21st January 1975 a firm decision was taken
to launch a crimnal prosecution- against the |oanees and
the nenbers of the Board of Directors of the Cooperative
Bank including the Chairman Naval Kishore Sinha and a com
plaint in that behalf duly approved by the Law Departnment
and signed by Shri~ Jagdish Narain Verma, District Coopera-
tive Oficer, Patna on 25th January 1975 was ready with the
Addl . Public Prosecutor, for being filed in the court of the
Chi ef Judicial Magistrate. But before the Additional Public
prosecutor could file the conplaint, Dr. Jagannath M sra who
was then Mnister incharge of Agriculture and Irrigation
wote a buff-sheet note dated 24th January 1975 asking the
Secretary Cooperation to-send the concerned file along wth
the audit reports to himbefore instituting the crimna
case. It may be pointed out that wunder the Notification
dated 30th April 1974 issued under Article 166(3) of the
Constitution read with Rule 5 of the Rules of Executive
Busi ness of the State of Bihar, the then Chief Mnister Shr
Abdul  CGhafoor, was holding inter alia the portfolio of Law
but, according to the affidavit of Shri~ Neelanand Singh
dated 19th October 1982 filed on behal f ‘of respondent No. 1
in this Court, Shri Abdul Ghafoor had, with a view to | essen
his heavy burden, requested Dr. Jagannath Msra to |ook
after the work of the Law Department. Since Dr. Jagan-
nat h M sra asked for the concerned file, Shri Abdu
Ghafoor, on a reference made to himdirected on 27th January
1975 that the file may be sent to Dr. Jagannath M'sra. The
Secretary, Cooperation accordingly recalled the comp-
726
l ai nt and other papers fromthe Additional Public Prosecutor
on 28th January 1975. The file was then placed before R K
Srivastava, M nister of Cooperation and he nade an endorse-
nent on the file on 31st January 1975 pointing out~ various
instances of crimnal conspiracy crimnal breach of trust
and m sappropriation of public funds which had cone to |ight
against the Directors of the Cooperative Bank and sent the
file to Dr. Jagannath Msra route to the Chief Mnister
since they wanted to see the file before the conplaint’ was
actually lodged. It does not appear fromthe record as to
when the file was actually sent to Dr. Jagannath Msra but
in any event the file was in the hands of Dr. Jagannath
Msra on 24th February 1975. The file remained wth Dr.
Jagannath Msra for over two and a half nmonths and no en-
dorsement was nade by himon that file until the mddle of
May 1975 with the result that prosecution could not be filed
agai nst Naval Kishore Sinha and the other Directors. Mean-
while on 11th April 1975, Shri Abdul Ghafoor was thrown out
and in his place Dr. Jagannath M sra becane Chief M nister.
Dr. Jagannath M sra made an Order in his own hand in Hi nd
in the file on 16th May 1975 regarding the action to be
taken agai nst Nawal Ki shore Sinha and others and the English
translation of this Order ran as follows:

"Much time has passed. On perusal of the File

it appears that there is no allegation of
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defal cation against the Chairman and the
Menbers of the Board of the Bank. Stern action
shoul d be taken for realisation of |oans from
the loanees and if there are difficulties in
realisation fromthe | oanees surcharge pro-
ceedi ngs should be initiated agai nst the Board
of Directors. The normal condition be resorted
in the Bank after calling the Annual Genera

Meeting and hol ding the el ection

May 16, 1975 Jagan-
nath Msra
In the margin opposite to this Order, the seal contain-

ing the despatch entry originally showed May 16, 1975 as the
date on which the file was despatched fromthe Chief Mnis-
ter’s ,secretariat to the Cooperative Departnent after Dr.
Jagannath M sra had made the Order. It is obvious from the
first part of the Oder that Dr. Jagannath Msra did not
want any crimnal prosecution to be |aunched agai nst Nawal
Ki shore Sinha and the other Menbers of the Board of the
Cooperative Bank and that is why he observed that there was
no allegation of defalcation against the Chairman and the
Menbers of the
727
Board though that was not correct. The object of nmaking this
observation clearly was to pre-enpt the filing of any crim -
nal prosecution against Nawal Kishore Sinha and the other
nmenbers of the Board. The second part of the O der provided
that if there was any difficultyin realisation of the |oans
fromthe | oanees, surcharge proceedi ngs should be ‘initiated
against the Chairman and ot her nenbers of the Board and
since the | oans advanced by the Cooperative Bank were nostly
in fictitious names and in any event it-was inpossible to
recover them It was clear that, on the basis of this part
of the Order, surcharge proceedi ngs-would have to be adopted
agai nst the Chairman and other Directors of the Cooperative
Bank. Now, according to the despatch entry as originally
nmade, the file containing this Order nust have left the
office of Dr. Jagannath Msra on 16th May 1975, though the
case of Dr. Jagannath Msra is that it never left” his of-
fice. If the file left the office of Dr. Jagannath M sra on
16th May 1975, it does not appear fromthe record as to when
i 4 came back, because there is no endorsement or seal show
ing inward receipt of the file by the Secretariat of Dr.
Jagannath M sra. But whether the file remained in the office
of Dr. Jagannath Msra as claimed by himor it left the
office on 16th May 1975 and subsequently cane back to the
office, it is indisputable that Dr. Jagannath Msra passed
another Order in his own hand on a piece of paper in /Hind
under his signature and had it pasted over the earlier order
dated 16th May 1975 so as to efface the sanme conpletely and
this subsequent Order was ante-dated to 14th May 1975. The
dat e of despatch nanely, 16th May 1975 in the despatch entry
appearing in the margin was also altered to 14th May 1975 by
over-witing. The English translation of this second O der
addressed to the M nister, Cooperation was in the follow ng
terms:

"Pl ease issue order for restoring the nornma

condition in the Bank after holding Annua

General Meeting".

May 14, 1975 Jagan-
nath M sra"

Sd/

Sd
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The explanation given on behalf of Dr. Jagannath Msra was
that, as Chief Mnister, he had authority and power to
revise or review his earlier order and that it is the usua
practice prevailing at the Patna Secretariat that whenever
any order passed earlier is sought to be revised or reviewd
by the sane officer or Mnister, it is done by pasting it
over by a piece of paper containing the revised order. But
even with this explanation, the admtted position that
energes is that the first Order dated 16th May 1975 nmade by
Dr. Jagannath Msra in 1 is own
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handwiting in the file was obliterated by the second Order
made by hi m subsequent to 16th May 1975 but ante-dated to
14th May 1975 and the date 16th May 1975 in the despatch
entry was al so changed to 14th May 1975 by overwiting. The
effect of this action on the part of Dr. Jagannath M sra was
that even the direction to adopt surcharge proceedings
agai nst- the Chairman and Board of Directors in default of
realisation of the l'oans fromthe | oanees, was w ped out and
the only direction which remained was that nornmal condition
in the Cooperative Bank shoul d be restored by calling the
Annual Ceneral Meeting and hol ding the election. Thus, not
only no approval was given by Dr. Jagannath Msra to the
filing of the prosecution against the Chairman and nenbers
of the Board of Directors but no direction was given even in
regard to the adoption of surcharge proceedings against
them There can be no doubt that Dr. Jagannath Msra as
Chief Mnister had the authority and power to revise the
earlier Oder dated 16th May 1975 and he could have easily
done sO, but instead, he ante-dated the second Order to 14th
May 1975 and pasted it over the earlier Order dated to 16th
May 1975 so as to efface it altogether and also altered the
date of the despatch entry to 14th May 1975. The contention
was that this was deliberately done by Dr. Jagannath M sra
with the fraudulent intent to override the effect of the
earlier Order dated 16th May 1975 and protect Nawal & Kishore
Sinha fromcivil liability arising frominitiation of sur-
charge proceedings. This contention was di sputed on behalf
of Dr. Jagannath Msra and it was said that this was an
i nnocent act in accordance with the practice of the Patna
secretariat and the ante-dating was not mala fide but sinply
a result of bona fide error. This is a matter which would
have to be gone into by the Court if the withdrawal of the
prosecution is set aside and the prosecution is directed to
be continued against Dr. Jagannath M sra.

So far as the filing of the prosecution —against Nawa
Ki shore Sinha and the other menbers of the Board of Direc-
tors was concerned, it appears that the Cooperative Depart-
nment wanted to go ahead with it and the Mnister, Coopera-
tion accordingly put up a Note dated 28th June 1975 and
sought directions from Dr. Jagannath Msra as to what should
be the next course of action in the matter of filing of the
conplaint. Dr. Jagannath Msra in response to this ‘query
passed the following Order in the file on 30th June 1975:
"Di scussion has been held. There is no need to file the
prosecution.”" This clearly shows that Dr. Jagannath M sra
did not want any prosecution to be filed against Nawal
Ki shore Sinha and others and wanted to protect Nawal Kishore
Si nha agai nst any such crimnal prosecution. It appears that
in July 1975 there were questions and call attention notions
in the
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Bi har Legislative Assenbly and in the course of the proceed-
ings, the propriety of not filing prosecution against Nawa
Ki shore Sinha and others connected with the affairs of the
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Cooperative Bank, despite the advice of the Law Departnent,
was discussed and the Speaker referred the natter to the
Estimates Committee of the House. The next event which
happened in chronol ogical sequence was that the annua
general neeting of the Cooperative Bank was held and the
associ ates of Nawal Kishore Sinha were elected in Novenber,
1975, the nmanagenent of the Cooperative Bank was handed over
to the elected directors. But, on 15th April, 1976 the
Reserve Bank of India cancelled the banking licence of the
Cooperative Bank and on 19th April, 1976 the Cooperative
Bank was ordered to be liquidated and T. Nand Kumar, an |AS
of ficer, was appointed |iquidator of the Cooperative Bank
The Estimates Conmttee to which the matter had been
referred by the Speaker submitted its report in June, 1976
recomendi ng prosecution of Nawal Kishore Sinha and others
and this led to a debate in the Bihar Legislative Assenbly
in July 1976, the upshot of which was that the Governnent
was forced to agree to |aunch prosecution against the cul-
prits. Dr. Jagannath M sra accordingly passed an order on
4th August 1976 directing | aunchi ng of prosecution against
those involved in the sordid affairs of the Cooperative Bank
but even there, he directed that the prosecution be | aunched
agai nst some of the office bearers and |oanees including
K.P. Gupta, M A Hyderi and A K Singh but not agai nst Nawa
Ki shore Sinha. Thus, 23 crimnal cases were filed against
these of fice bearers and | oanees but Nawal Kishore Sinha was
excluded from being arraigned as an accused in these cases.
This order made by Dr. Jagannath M-sra affords the clearest
indication that, even with all the furore which had arisen
on account of non-prosecution of Nawal Kishore Sinha and
others. Dr. Jagannath M sra persisted in his attenpt to
shi el d Nawal Kishore Sinha from prosecution. T. Nand Kunar,
i quidator of the Cooperative Bank  however addressed a
conmuni cation to the Registrar Cooperative Societies sug-
gesting that besides the other office bearers, Nawal Kishore
Sinha also deserved to be prosecuted for the offences of
enbezzl enent, forgery, cheating etc. but the matter was kept
pendi ng. for the report of the Superintendent of the Police
(Cooperative Vigilance Cell). The Superintendent of ‘Police
(Cooperative Vigilance Cell) after collecting the necessary
evidence got it exam ned by the Deputy Secretary, Law, and
on the basis of the opinion given by the Law Departnent that
a crimnal case was fully made Qut agai nst Nawal Ki shore
Si nha. He proposed on the file on 8th Cctober, 1976 that a
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fresh crimnal case as per draft first information  report,
should be filed agai nst Nawal Ki shore Sinha and he should
al so be made co-accused in the previously instituted cases.
This proposal was approved by the Deputy |Inspector Genera
(CD and it was submitted to the Commi ssioner of Coopera-
tive Departnment for obtaining the approval of the Chief
M nister, that is, Dr. Jagannath Msra. Since Dr. Jagannath
Msra had earlier made an order restricting the filing of
crimnal cases against some of the office bearers and | oa-
nees and excl uded Nawal Ki shore Sinha fromthe prosecution
the Superintendent of Police in charge of cooperative Vvigi-
lance cell categorically stated in his note that the draft
first information report agai nst Nawal Kishore Sinha had
been vetted by the Deputy Secretary, Intelligence C D, as
wel | as by Inspector General of Police. The Comm ssioner of
Cooperative Departnment after examining the entire materia
carefully and obtaining clarifications on certain points put
up a lengthy note on 15th January, 1977, to the Mnister
Cooperation in which he specifically placed the proposal of
the Superintendent of Police (Cooperative Vigilance Cell)
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for launching first information report against Nawal Kishore
Sinha for his approval and al so suggested that the Hon' ble
M ni ster may obtain the approval of the Chief Mnister. The
M nister Cooperation in his turn endorsed the file on 20th
January, 1977 to the Chief Mnister for approval. The file
was received in the secretariat of the Chief Mnister on
30th March, 1977 and Dr. Jagannath Msra as Chief Mnister
instead of clearly and specifically approving the proposa
or even indicating his mnd either way, nmerely marked the
fileto'I.G of Police’ on 9th April, 1977. It is difficult
to wunderstand this endorsement made by Dr. Jagannath M sra
because the draft first information report had already been
vetted and approved by the Inspector General of Police and
there was no point in referring the matter back to the
I nspector General of Police. If Dr. Jagannath Msra was
nmerely approving the action proposed to be taken he would
have either nmade an endorsenent of approval or put his
signatures or initials wthout saying anything mnore but
instead he markedthe fileto 'I.G of Police’. There is
consi derable force in the subnission nade on bahalf of the
appel l ant - _that the object of making this endorsenent was
nerely to put off the matter. Soon thereafter however on
30th April, 1977 the Government of Dr. Jagannath M sra went
out of power and President’s Rule was inmposed in the State
of Bihar. The file containing the proposal for prosecution
of Nawal Kishore Sinha then went to the Advisor (Coopera-
tion) under the President’s Rul e and he approved the propos-
al on 15th May, 1977 and the then Governor, Shri Jagannath
Kaushal , gave his approval to the proposal on 16th My, 1977
with the result that a crimnal case ultimately came to be
filed agai nst
731
Nawal Ki shore Sinha on 30th May, 1977. It is obvious from
this narration of facts that Dr. Jagannath M sra, whilst he
was in power, made determi ned effort to protect Nawal Ki-
shore Sinha agai nst any crimnal prosecution even though the
filing of crimnal prosecution was advised by the Reserve
Bank of India and the Cooperative Departnent, proposed by
the investigating authorities, recomrended by the Estimates
Conmittee and strongly supported by the Law Departnment. But
ultimately a crimnal prosecution was launched agai nst Nawa
ki shore Sinha after Dr. Jagannath M sra went out of power.
Sonetime in May, 1977 as a result of fresh elections
to the State Legislature, a new Governnment cane to power - in
the State of Bihar and at the instance of Shri Karpoori
Thakur who became the Chief Mnister in the new Governmnent,
an inquiry was directed into the allegations  regarding
irregularities in the affairs of the Cooperative Bank.. The
inquiry was entrusted to the then Secretary Shri D.N -Sahay.
Meanwhi | e a Conm ssion of Inquiry had al ready been institut-
ed by the State Governnment and Shri D.N. Sahay “therefore
addressed a conmunication dated 1st Septenber, 1977 to the
Special Secretary in regard to the charge relating to the
affairs of the Cooperative Bank and he pointed out  that
since an inquiry had already been instituted, it nmay not  be
desirable to proceed with a vigilance inquiry. Shri Karpoor
Thakur however directed that the vigilance inquiry mght
continue as the materials collected as a result of the
vigilance inquiry could be nmade use of by the Conm ssion of
Inquiry. The vigilance inquiry was thereafter entrusted to
Shri D.P. Q ha who was posted as Superintendent of Police,
Vi gi l ance, by Shri Karpoori Thakur and all the cases relat-
ing to the affairs of the Cooperative Bank were transferred
to the vigilance departrment. M A Hyderi who was already an
accused in the previously instituted cases was re-arrested
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in connection wth those cases and in the course of the
fresh investigation started by the vigilance departnent,
M A. Hyderi nmade a second confessional statenment on 24th
January, 1978 which inplicated Dr. Jagannath M sra which
sought to support the case that Dr. Jagannath M sra had been
hel ping Nawal Kishore Sinha by abusing his office and for
making illegal gains for hinself. It may be noted that M A.
Hyderi had earlier made a confessional statement on 3/4th
Novenber, 1976 in which he had not inplicated Dr. Jagannath
Msra but in the second confessional statement recorded on
24t h January, 1978 he clearly and unequivocally inplicated
Dr. Jagannath M sra. On 28th January, 1978 A K. Singh also
made a confessional statenent supporting the confessiona

statement of M A Hyderi. Imrediately after recording these
confessional statenents Shri D.P. § ha subnitted his inquiry
report

732

recormending institution of c¢rimnal cases against Dr.
Jagannath M sra and ot hers. This recomendati on was support -
ed by the Deputy Inspector Ceneral of Police (Vigilance) as
also by the-inspector General of Police (Vigilance). The
file was then referred to the Advocate Ceneral, Shri K D
Chatterjee, and the recommendation to institute prosecution
against Dr. Jagannath M-'sra and others was approved by the
Advocat e General who opined that there was sufficient nate-
rial for the prosecution of Dr. Jagannath Msra and others.
The file was then placed before the Chief Mnister, Karpoori
Thakur, on 31st January, 1978 and it was approved by him on
the sanme day and a direction was given to investigate the
case against Dr. Jagannath M sra and others and to institute
prosecution against them The police in the vigilance de-
partrment thereafter filed Vigilance P. S Case No. 9(2)78 and
carried out further investigation and ultimately as a result
of such investigation, two charge sheets were filed ' against
Dr. Jagannath M sra and others on 21st February, 1979.

One, A K Datta, a senior advocate of the Patna Hgh
Court was appoi nted Special Public Prosecutor by the State
CGovernment on 26th February, 1979 to conduct these two
vi gil ance cases against Dr. Jagannath M sra and others and
on 21st Novenber, 1979, the Chief Judicial Mgistrate-cum
Speci al Judge, Patna took cogni zance of these two cases. But
before these two cases could proceed further there was a
change of Governnent in the State of Bihar and Dr. Jagannath
M sra once again becanme the Chief Mnister in June, 1980.
Dr. Jagannath M sra after com ng back to power constituted a
Cabi net subCommittee on 15th Septenber, 1980 to consider the
expedi ency of the wthdrawal of the prosecution and on 20th
February, 1981 the Cabinet sub-Conmittee reconmended .t hat
the cases against Dr. Jagannath M sra and ot hers should be
wi t hdrawn. This recomendation of the Cabinet sub-Conmittee
was pl aced before the Cabinet presided over by Dr. Jagannath
Msra and it was approved by the Cabinet on 24th February,
1981. On the same day on which the reconmrendation of the
Cabi net sub-Conmittee was approved, a decision was taken
that the two cases against Dr. Jagannath Msra and others
should be withdrawn and the State Governnment cancelled the
panel of |awyers which had been constituted by the previous
Governnment for conducting cases pertaining to the vigilance
department and in its place constituted a new panel consist-
ing of four lawers including one Lallan Prasad Sinha. The
Secretary to the Governnent of Bihar thereafter addressed a
letter dated 25th February, 1981 to the District Magistrate
which was in the follow ng termns:-
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CGover nmrent of Bi har
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Law (Justice) Departnent
From Shri Anbi ka Prasad Sinha
Secretary to Governnent,
Bi har, Patna
To: The District Magistrate

Pat na.
Pat na, Dated 25th Feb. 1981
Subj ect :
In connection with the withdrawal of Vigilance P.S. Case No.
9(2)78
and P.S. case No. 53(8)78.

Sir,
| amdirected to say that the State

Government ~ have decided to wthdraw from

prosecution the above nentioned two crimnal
cases on the-ground of inexpedi ency of prose-
cution for reasons of State and public policy.

You are, therefore, requested to
direct the public prosecutor to pray the Court
after hinself considering for the wthdrawal
of the above nentioned two cases for the above
reasons under -section 321 of the Code of
Crimnal” Procedure

Pl ease acknow edge receipt of the
letter and also intimte this departnent about
the result of the action taken

Your s

faithfully,

1l egible
Secretary
to Govt. Patna.
Menmp No. MW 26/81, 1056 J.
Pat na, dated 25th February, 1981
Copy forwarded to Vigilance Depart-
ment for information.”
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Shri Lallan Prasad Sinha thereupon filed an application
in the Court of the Chief Judicial Mgistrate on16th  Jane,
1981 praying for perm ssion to wi thdraw fromthe prosecution
of Dr. Jagannath M sra and others under Vigilance P.C. Case
No. 9(2)78. There were four grounds stated in the applica-
tion for permssionto withdraw fromthe prosecution and
they may be stated as follows in the | anguage of the appli-
cation itself:-
(1) Lack of prospect of successful prosecution
in the light of evidence,
(2) the inplication of the persons as a result
of political and personal vendett a,
(3) inexpediency of the prosecution for the
reasons of the State and public policy, and
(4) the adverse effects that the continuation
of the prosecution will bring on public inter-
est in the light of the changed situation
The application after setting out these grounds proceeded to
el aborate themin the follow ng words: -
L That | have therefore gone through
the case diary and the relevant naterials
connected w th the case and have cone to the
conclusion that in the circunstances prevail-
ing at the tine of institution of the case and
the investigation thereof, it appears that the
case was instituted on the ground of politica
vendetta and only to defane the fair imge of
Dr. J.N. Mshra, who was then the |eader of

sd.
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the opposition and one of the acknow edged
| eaders of the Congress party in the country.
The prosecution was not |aunched in order to
advance the interest of public justice. |
crave leave to place materials in support of
the above subm ssion and conclusion at the
time of noving this petition.

That it is in public interest that
the prosecutor which has no reasonable chance
of success and has been |l aunched as a result
of political vendetta unconnected wth the
advancenent. of the cause of public justice
shoul d not proceed further. Mre so, as the
same is directed against the head of the
Executive in whomnot only the el ectorate have
put their faith and confidence but who has
been el ected
735
| eader of the ngjority party in the |egisla-
ture, both events have taken place after the
institution of the case ...... "

The application for withdrawal was opposed by Sheonandan
Paswan, a menber of the Bihar Legislative Assenbly and its
Deputy Speaker at the material time. The locus standi of
Sheonandan Paswan to object to the application for w thdraw
al was challenged by Shri Lallan Prasad Sinha and this
chal l ange was upheld by the | earned Chief Judicial Mgis-
trate and it was held that Sheonandan Paswan had no |ocus
standi to oppose the application for wthdrawal. The |earned
Chief Judicial Magistrate then considered the application
for withdrawal on nerits and passed an order dated 28th
JUne, 1981 in which, after reciting the rival contentions
urged before him held that "it is a fit" case in which
prayer of the learned Special Public Prosecutor to withdraw
should be allowed and it is therefore allowed" and Dr.
Jagannath M sra and ot her accused persons were ordered to be
di scharged. It will thus be seen that no reasons at ‘all were
given by the | earned Chief Judicial Mugistrate in his / order
for giving his consent to the withdrawal of the prosecution
against Dr. Jagannath Msra and others. It does not- appear
from the order as to which ground or grounds’ appealed to
the | earned Chief Judicial Mugistrate for giving his consent
to the wthdrawal .

Sheonandan Paswan thereupon filed Crimnal ~Revision
Application No. 874 of 1981 against the order of the |earned
Chief Judicial Mgistrate permitting wthdrawal ~of the
prosecution but this application was dismssed inlinmne by
the Hi gh Court by an order dated 14th Septenber' 1981. The
Hi gh Court observed that the | earned Chief Judicial Mgis-
trate having considered the grounds urged by Lallan Prasad
Sinha for withdrawal of the prosecution "was satisfied that
perm ssi on should be accorded to the special public prosecu-
tor to withdraw the prosecution" and there was, therefore,
no illegality in the Oder passed by the |earned Chief
Judicial Magistrate. The Hi gh Court did not even consider
for itself whether the grounds on which withdrawal of the
prosecuti on was sought were justified or not. The H gh Court
seem to proceed on the basis that if the |earned Chief
Judi cial Magistrate was satisfied that perm ssion should be
accorded for w thdrawal of the prosecution, that was enough
and it was not necessary for the H gh Court to examine the
validity of the grounds urged for such withdrawal. This view
taken by the Hi gh Court was, as we shall presently point
out, wholly erroneous.

Since the High Court rejected the Revision Application in
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limne, Sheo Nandan Paswan filed the present appeal after
obtaining special leave fromthis Court. The appeal was

heard by a Bench of three Judges consisting of Tul zapurkar
Baharul Islamand R B. Msra, JJ. There was a difference of
opi ni on anongst the Judges in regard to the decision of the
appeal . Tul zapurkar, J. took the viewthat a prima facie
case was clearly nmade out against Dr. Jagannath M sra and
others and the ground urged on behalf of the State Govern-
ment that there was not sufficient evidence which could | ead
to the conviction of Dr. Jagannath M sra and others, was not
wel | founded. The | earned Judge took this view on a detailed
consi deration of the material which was on record and held
that the w thdrawal of the prosecution was not justified
either on nerits or in law and being illegal had to be
guashed. Baharul Islamand R B. Msra, JJ., on the other
hand, took the view that the entire investigation was viti-
ated and no person could be convicted on the basis of evi-
dence ' procured asa result of such investigation and the
wi t hdrawal ~of the prosecution was, therefore, justified.
Havi ng regard to the nmgjority judgnent of Baharul Islam and
R B. Msra, JJ., the appeal was di smnissed.

Sheo Nandan Paswan thereupon filed a Review application
before this Court. But on the date when the Review applica-
tion was filed, Baharul Islam J. had already resigned his
office as a Judge of this Court. Now, under the Rules of
this Court the Review application had to be heard by the
sane Bench but since Baharul Islam J. had ceased to be a
Judge, A N Sen, J. was asked to join Tul zapurkar and R B.
Msra, JJ. and thus the Bench consisting of Tul zapurkar
AN Sen and RB. Msra, JJ. heard the Review -application
The judgrment of the Revi ew Bench was delivered by AN  Sen,
J on 22nd August 1983 and after setting out the rival argu-
ments the | earned Judge observed:

"Applying the well-settled principles govern-
ing a review wpetition and giving nmy very
anxi ous and careful ‘consideration to the facts
and circunstances of .this case, | have cone to
the concl usion that the review petition should
be adnmitted and the appeal should be re-heard.
| have deliberately refrained fromstating ny
reasons and the various grounds which have | ed
me to this conclusion. Any decision of the
facts and circunstances which, to ny mnd,
constitute errors apparent on the face of the
record and ny reasons for the finding that
t hese facts and circumnstances constitute
errors apparent on the face of (the record
resulting in the success of the review peti-
tion, may have the possibility of
737
prejudi ci ng the appeal which as a result of ny
deci sion has to be re-heard."
and in the result the | earned Judge passed an order admt-
ting the review petition and directing re-hearing of the
appeal. But since prior to the date of this judgnent the
case of Mohd. Muntaz v. Snt. Nandini Satpathy, [1983] 4 SCC
104 had al ready been referred to a Bench of five Judges, the
| earned Judge directed that the present appeal should be
re-heard imredi ately after Nandini Satpathy’ s case. That is
how the present appeal has now cone before this Bench of
five Judges.

There was one contention of a prelimnary nature ad-
vanced by M. Nariman on behalf of Dr. Jagannath Msra and
that contention was that on a proper reading of the order on
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the Review Petition nmade by AN Sen, J. it was clear that
the Review Bench did not exercise the power of review and
set aside the order made by the Oiginal Bench. The argunent
was that the order nade by the Original Bench stood un-
guashed and unreserved and it was therefore not competent to
the Constitution Bench to rehear the appeal on nerits as if
the order of the Original Bench did not exist. It was also
urged by M. Narinman on behalf of Dr. Jagannath Msra that
the order nmade by the Review Bench was not |egal and valid
since it was a non-speaki ng order which did not contain any
reasons why the order of the Original Bench should be re-
viewed. This contention was of course not strongly pressed
by M. Nariman but in any event we do not think that it has
any substance. It is undoubtedly true that the order of the
Revi ew Bench did not in'so many terns set aside the order of
the Oiginal Bench and used a rather unhappy expression

nanely, "I ...... adm't the Review Petition". But it 1is
clear that when the Review Bench used the expression
I adnmt the Review Petition" it plainly unequivocal -
ly nmeant that it was allow ng the Review Petition and set-
ting aside the order of the Original Bench, otherwise it is
difficult to understand how it could possibly "direct the
reheating of the appeal". The appeal could be reheard only
if the Review Petition was allowed and the order of the
Oiginal Bench was set aside and therefore obviously when
the Review Bench directed rehearing of the appeal, it nust
by’ necessary inplication be held to have allowed the Review
Petition and set aside the Order of the Oiginal Bench. W
cannot allow the true neaning and effect of the order of the
Revi ew Bench to be obfuscated by a slight ineptness of the
| anguage used by the Review Bench. W nust |look at the
substance of the Order rather than its apparent form W
nmust therefore proceed on the basis that the Order  of the
Original Bench
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was set aside and reheating of the appeal directed by the
Revi ew Bench.

W nust concede that no reasons appear to have been
given by the Review Bench for allowi ng the Review petition
and directing heating of the appeal. The question is: does
this introduce any infirmty in the Order of the Review
Bench. There can be no doubt that the Review Bench was  not
| egal |y bound to give reasons for the Order nade by it. The
apex court being the final court against which there is no
further appeal, it is not under any |legal conpulsion to give
reasons for an order made by it. It is not unconmon to find
the Supreme Court of the 'United States allowinga wit of
certiorari wthout giving any reasons. But nerely because
there may be no | egal conpulsion on the apex court to / give
reasons, it does not follow that the apex court may  di spose
of cases wthout giving any reasons at all. It “would be
eminently just and desirable on the part of the apex | court
to give reasons for the orders made by it. But when the apex
court disposes of a Review Petition by allowng it -and
setting aside the order sought to be reviewed on the ground
of an error apparent on the face of record, it would be
desirable for the apex court not to give reasons for allow
ing the Review Petition. Where the apex court holds that
there is an error apparent on the face of the record and the
order sought to be reviewed nust therefore be set aside and
the case nust be reheard, it would considerably prejudice
the losing party if the apex court were to give reasons for
taking this view. If the Review Bench of the apex court were
required to give reasons, the Review Bench would have to
di scuss the case fully and el aborately and expose what
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according to it constitutes an error in the reasoning of the
Oiginal Bench and this would inevitably result in pre-
j udgrment of the case and prejudice its reheating. A reasoned
order allowing a Review Petition and setting aside the order
sought to be reviewed woul d, even before the rehearing of
the case, dictate the direction of the reheating and such
direction, whether of binding or of persuasive value, would
concei vably in nost cases adversely affect the losing party
at the reheating of the case. W are therefore of the view
that the Review Bench in the present case could not be
faulted for not giving reasons for allowng the Review
Petition and directing reheating of the appeal. It is sig-
nificant to note that all the three Judges of the Review
Bench were unaninmous in taking the view that "any decision
of the facts and circunmstances which ..... constitute errors
apparent on the face of record and ny ..... reasons for
the finding that these facts and circunstances constitute
errors ~apparent- on the face of record resulting in the
success of the Review Petition, nmay have the possibility of
prej udi cing the
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appeal which as a result of ny decision has to be reheard"
This contention of M. Narinman nust therefore be rejected.
The |learned counsel on behalf of Dr. Jagannath M sra
al so raised another contention of a prelimnary nature wth
a viewto displacing the | ocus standi of Sheonandan Paswan
to prefer the present appeal. It was urged that when Shri
Lallan Prasad Sinha applied for pernmission to withdraw the
prosecution agai nst Dr. Jagannath M sra and others, Sheonan-
dan Paswan had no | ocus to oppose the withdrawal = since it
was a matter entirely between the Public Prosecutor and the
Chi ef Judicial Mgistrate and no other personhad a right to
intervene and oppose the w thdrawal , and -since Sheonandan
Paswan had no standing to oppose the w thdrawal, he was not
entitled to prefer an appeal against the order of the
| earned Chief Judicial Mgistrate and the H gh Court grant-
ing permission for withdrawal. W do not think there is any
force in this contention. It is nowsettled law that a
crimnal proceeding is not a proceeding for vindication of a
private grievance but it is a proceeding initiated for the
pur pose of punishment to the of fender in the interest of the
society. It is for maintaining stability and orderliness in
the society that certain acts are constituted offences and
the right is given to any citizen to set the nmachinery  of
the crimnal law in notion for the purpose of bringing the
offender to book. It is for this reason that in R S. Nayak
v. AR Antulay, [1984] 2 SCC 500 this Court pointed out
that "punishnent of the offender in the interests of. the
soci ety being one of the objects behind penal statute enact-
ed for larger goods of society, the right to initiate pro-
ceedi ngs cannot be whittled down, circunscribed of ~ |ettered
by putting it into a strait jacket formul a of |ocus standi"
This Court observed that |ocus standi of the conplainant is
a concept foreign to crimnal jurisprudence. Now if —any
citizen can lodge a first information report or file a
conplaint and set the nachinery of the crinminal law in
notion and his |ocus standi to do so cannot be questioned,
we do not see why a citizen who finds that a prosecution for
an offence against the society is being wongly withdrawn,
cannot oppose such withdrawal. If he can be a conpl ai nant or
initiator of crimnal prosecution, he should equally be
entitled to oppose withdrawal of the criminal prosecution
which has already been initiated at his instance. If the
of fence for which a prosecution is being launched is an
of fence against the society and not nerely an individua
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wrong, any nenber of the society nust have locus to initiate
a prosecution as also to resist withdrawal of such prosecu-
tion, if initiated. Here in the present case, the offences
charged against Dr. Jagannath M sra and others are offences
of corruption, crimnal breach of trust etc. and therefore
any person who is interested in cleanliness of public
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adm nistration and public norality would be entitled to file
a conmplaint, as held by this Court in RS. Nayak Vv.A R
Antul ay (supra) and equally he would be entitled to oppose
the withdrawal of such prosecution if it is already insti-
tuted. We nust therefore reject the contention wurged on
behal f of Dr. Jagannath Msra that Sheonandan Paswan had no
| ocus standi to oppose the w thdrawal of the prosecution. If
he was entitled to oppose the withdrawal of the prosecution
it nust followa fortiori that on the turning dowmn of his
opposition by thelearned Chief Judicial Mgistrate he was
entitled to prefer a revision application to the Hi gh Court
and on the Hi gh Court rejecting his revision application he
had standing to prefer an appeal to this Court. W nust
therefore reject this contention of the |earned counse
appearing on 'behalf of Dr. Jagannath M sra.

There was al so one other contention urged on behal f of
Dr. Jagannath Msra with a viewto bunking an inquiry by
this Court into the nerits of the appeal. It was argued on
behal f of Dr. Jagannath Msra that this was not a fit case
in which the Court should interfere in the exercise of its
extraordi nary jurisdiction under Article 136 of the Consti-
tution since the perm ssion granted by the I|earned Chief
Judicial Magistrate for wthdrawal of the prosecution had
resulted in discharge of Dr. Jagannath M-sra in respect of
the of fences for which he was charge-sheeted and this order
of discharge was upheld by the H gh Court in revision and
finally by two out of three Judges of this Court 'and it
woul d be unfair and unjust to reverse the order of discharge
and direct a retrial of Dr. Jagannath Msra. W have consid-
ered this argunment but it does not appeal to us. W fail to
see any logic behind it. It is undoubtedly true ‘that the
effect of the withdrawal of the prosecution against Dr.
Jagannath M sra was that he stood di scharged-in respect of
the of fences for which he was sought to be prosecuted but it
was not an order of discharge which was challenged by Sheo-
nandan Paswan in the revision application filed by him
before the High Court but it was an order granting consent
for withdrawal of the prosecution that that assailed by him
The anal ogy of an order of discharge made under section 227
or section 239 of the Code of Crimnal Procedure is not
apposi te because there the Sessions Judge or the Magistrate,
as the case may be, considers the entire material before him
and then comes to the conclusion that there is not” suffi-
cient ground for proceedi ng agai nst the accused or ‘that the
charge agai nst the accused is groundl ess. But here when the
Magi strate makes an order granting consent to withdrawal of
the prosecution under section 321, it is a totally different
judicial exercise which he perforns and it would not there-
fore be right to say that if the H gh Court sets aside the
order of the Magistrate granting consent
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to withdrawal fromthe prosecution, the H gh Court would be
really setting aside an order of discharge nmade by the
Magi strate. What the Hi gh Court would be doing would be no
nore than holding that the withdrawal fromthe prosecution
was incorrect or inproper and that the prosecution should
proceed against the accused and ultimately if there is not
sufficient evidence or the charges are groundless, the
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accused may still be discharged. Mreover it may be pointed
out that even an order of discharge nade by the Magistrate
can be set aside by the H gh Court in revisionif the High
Court is satisfied that the order passed by the Magistrate
is incorrect, illegal or inmproper or that the. proceedings
resulting in the order of discharge suffer fromany irregu-
larity. The revisional power exercised by the H gh Court
under section 397 is couched in words of widest anplitude
and in exercise of this power can satisfy itself as to the
correctness, legality or propriety or any order passed by
the Magistrate or as to the regularity of any proceedi ngs of
such Magistrate. Wen this Court is hearing an appea
agai nst an order made by the Hi gh Court in the exercise of
its revisional power under section 397 it is the same revi-
sional power which this Court would be exercising and this
Court therefore certainly caninterfere with the order rmade
by the Magistrate-and confirmed by the Hgh Court if it is
satisfied that the order is incorrect, illegal or inproper
In fact, i'n a case like the present where the question is of
purity ~of ~public admnistration at a tine when noral and
ethical values are fast deteriorating and there seens to be
a crisis of character in public life, this Court should
regard as its bounden-duty--a duty owed by it to the socie-
ty--to examne carefully whenever it is alleged that a
prosecution for an/of fence of corruption or crinmnal breach
of trust by a person holding high public office has been
wongly withdrawn and it should not natter at all as to how
many Judges in the H gh Court or thelower court have been
party to the granting of such consent for withdrawal. Here
in the present case, it is no doubt true that the order
granting consent for w thdrawal of the prosecution was made
by the | earned Chief Judicial Mgistrate andit was upheld
by the Hi gh Court and two out of three Judges of the bench
of this Court which initially heard the appeal agreed wth
the view taken by the H gh Court but we cannot overl ook the
fact that according to the Revi ew Bench which al so consi sted
of three Judges, there was an error apparent on the face of
the record in the judgnment of the earlier Bench. The nmathe-
mati cs of nunbers cannot therefore be invoked for the pur-
pose of persuading this Court not to exercise-its discretion
under Article 136 of the Constitution

It was then contended on behalf of Dr. Jagannath M sra that
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Sheonandan Paswan was M nister in the cabinet of ~Karpoori
Thakur and continued to be a nenber of the political party
opposed to Dr. Jagannath M sra and he was therefore actuat-
ed by political motivation in opposing the w thdrawal of
prosecution against Dr. Jagannath Msra and in preferring a
revision application to the High Court and an appeal to'this
Court. This contention is also w thout substance and does
not command itself to us. W may concede for the purpose of
argunent that Sheonandan Paswan opposed the wi thdrawal of
the prosecution against Dr. Jagannath M sra because he had a
political score to settle with Dr. Jagannath Msra and  he
was notivated by a political vendetta. But that is no reason
why this Court should sustain an order nade by the | earned
Chei f Judicial Magistrate granting consent for wthdrawal of
the prosecution if otherwi se the order appears to be i nprop-
er and wunjustified. The question is even if no one had
opposed the wi thdrawal of the prosecution, would the |earned
Chief Judicial Magistrate and the High Court have been
justified in granting consent to the wthdrawal of the
prosecution and that woul d depend essentially on the facts
and particulars of the case placed before the Court. The
political notivation or vendetta of Sheonandan Paswan coul d
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not possibly be a valid ground for granting consent for
wi t hdrawal of the prosecution if otherwi se on the facts and
circunst ances of the case it was inproper and invalid. It is
a wel |l -established proposition of law that a crimnal prose-
cution, if otherwise justifiable and based upon adequate
evi dence does not becone vitiated on account of mala fides,
or political vendetta of the first informant or the com
plainant. It was rightly observed by Krishna Iyer, J. in
State of Punjab v. Gurdial Singh, [1980] 1 SCR 1076. "If the
use of power is for the fulfilnent of a legitimte object,
the actuation or catalisation by malice is not |egiciable."
The same principle must obviously apply where a person is
opposi ng w thdrawal of prosecution against an accused. His
political notivation or vendetta cannot justify grant of
consent for withdrawal if otherwise it is not legitinmte or
justified.

It is undoubtedly true that the prosecution against Dr.
Jagannath M sra was initiated by the successor CGovernnent of
Kar poori Thakur after Dr. Jagannath M sra went out of power.
But that by itself cannot support the inference that the
initiation of the prosecution was —actuated by politica
vendetta or mala fides because it is quite possible that
there mght be material justifying the initiation of prose-
cution against Dr. Jagannath M sra and the successor Govern-
ment mght have legitimately felt that there was a case for
initiation of prosecution and that is why ‘the prosecution
m ght have been initiated. There woul'd be nothing wong on
the part of the successor Governnent in
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doing so and the prosecution cannot be saidto be vitiated
on that account. This is precisely what H dayatullah, J.
speaking for the Constitution Bench pointed out in  Krishna
Bal | abha Sahay and others v. Conmi ssion of ‘Enquiry, [1969] 1
SCR 387: -

"The contention that the power cannot be
exerci sed by the succeeding mnistry has been
answered already by this Court in tw Cases.
The earlier of the two has been referred to by
the High Court already. The nobre recent case
is Shri P.V. Jagannath Rao & Os. v. State of
Oissa, [1968] 3 SCR 789. It hardly needs any
authority to state that the inquiry wll be
ordered not by the Mnister against _hinself
but by sonme one el se. Wien a M ni st er goes out
of office, its successor nmy consider any
glaring charges and may, if justified, order
an inquiry. Oherwise, each Mnistry wll
become a law unto itself and the corrupt
conduct of its Mnisters will remain ‘beyond
scrutiny."”
These observations afford a conplete answer to the  conten-
tion urged on behalf of Dr. Jagannath Msra that this | Court
should not interfere with the withdrawal of the prosecution
because the successor CGovernnent of Karpoori Thakur - or
Sheonandan Paswan was actuated by political notivation  or
vendetta.

The | earned counsel on behalf of Dr. Jagannah M sra al so
contended that the prosecution should not have been initiat-
ed against Dr. Jagannath Msra without a prior inquiry made
through a Comm ssion of Enquiry set up for that purpose. The
argunent was that both prudence and propriety requires the
setting up of a Conm ssion of Enquiry prior to initiation of
the prosecution because an inquiry made through the Conm s-
sion of Enquiry would act as a filter for politically noti-
vated or mala fide prosecution. This argunent is also, in
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our opinion, without any force and cannot be sustained. It
is undoubtedly true that in the past there have been cases
where a successor CGovernnent has set up a Conmission of
Enquiry to enquire into the conduct of former Chief Mnister
and other persons connected with the adm nistration during
the regime of the former Chief Mnister but that does not
nmean that no prosecution should be | aunched agai nst a forner
Chief Mnister or a person holding high pditical office
under the earlier regime without first setting up a Comm s-
sion of Enquiry for enquiring into his conduct. There is no
provision of |aw which requires such a course of action to
be adopted and it cannot be said that if a prosecution is
initiated without an inquiry being held by a Comm s-
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sion of Enquiry set up for that purpose, the prosecution
woul d be bad or. that on that ground alone the prosecution
could be allowed to be withdrawn. The criminal process in
India is quite tardy and slow moving and as it is, it takes
considerable tine for a prosecution to ultimately conme to an
end and if a requirenent were super-inmposed that no prosecu-
tion shall be launched against a person hol ding high politi-
cal office under an earlier regime without first setting up
a Commi ssion of Enquiry and the Conm ssion conming to a prinma
facie conclusion that such person has commtted acts which
woul d constitute offences, the entire crimnal process would
be reduced to a nockery because the Conmi ssion of Enquiry
itself mght go on for years and after the inquiry is con-
cluded the prosecution will start where the entire evidence
will have to be led again and it would be subject to cross-
exam nation foll owed by | engthy argunents. [t would, in our
opi nion, be perfectly legitimte for the successor (Govern-
nment to initiate a prosecution of a forner Chief Mnister or
a person who has held high political office under the earli-
er regine without first having an inquiry nmade by a @ Comm s-
sion of Enquiry, provided, of course, the investigation is
fair and objective and there is -sufficient material to
initiate such prosecution. There are, under the /existing
I aw, sufficient safeguards for the purpose of ensuring that
no public servant is harassed by false and vexatious ~prose-
cution or charges of corruption because no such prosecution
can be initiated without sanction under section 6 of the
prevention of Corruption Act or section 197 of the Code of
Crimnal Procedure, 1973. These safeguards cannot be said to
be i nadequate even if they do not afford adequate protection
in any particular case, the Magistrate is.~always there to
protect an innocent accused because if in the opinion of the
Magi strate, there is not sufficient evidence and the charge
agai nst the accused appears to be groundl ess, the Magistrate
may strai ghtaway di scharge the accused w thout taking any
evi dence. It woul d becone very di fficul t--al nost
i npossi ble--to bring, to use the words of Krishna'lyer, J.
"the higher inhabitants of Indian public and politica
decks"™ wthin the net of the crimnal lawif an additiona
requirement is inposed that there should first be an inquiry
by the Conm ssion of Enquiry before any prosecution can  be
| aunched against them This contention urged on behalf of
Dr. Jagannath M sra nust also, therefore, fail

That takes wus to the nmerits of the question debated
bef ore us, nanely, whether the | earned Chief Judicial Mgis-
trate and the H gh Court were right in granting consent for
wi thdrawal of the prosecution against Dr. Jagannath M sra
and others. The application for wthdrawal was nmade by Shr
Lall an Prasad Sinha and consent for such
745
wi t hdrawal was given by the |earned Chief Judicial Magis-
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trate under section 321 of the Code of Criminal Procedure,
1973 and consequently, it is this section which falls for
construction and application in the present case. The ques-
tion is whether the application for withdrawal nade by Shri
Lal l an Prasad Sinha was within the scope of his power under
section 321 and whether the consent given by the Chief
Judicial Mgistrate for such withdrawal was within the terns
of that section. Section 321 reads as follows: -
"321. Wthdrawal from prosecution--The Public
Prosecutor or Assistant Public Prosecutor in
charge of a case may, with the consent of the
Court, at any time before the judgnment. is
pronounced, - wi thdraw fromthe prosecution of
any person either generally or in respect of
any one or nore of the offences for which he
is tried; and, upon such withdrawal, --
(a) if it is made before a charge has been
framed, ~the accused shall be discharged in
respect of such offence or offences;
(b)) if it is nmade after a charge has been
franmed, or when under this Code no charge is
required -he shall be acquitted in respect of
such of fence or offences:
Provi ded t hat where such offence--
(i) /wasagainst any lawrelating to a matter
to which the executive power of the Union
extends, or
(ii)  was investigated by the Delhi Specia
Pol i ce Establishment under the Delhi Police
ESt abl i shnent Act, 1946 (25 of "1946); or
(iii) involved the m sappropriation or de-
struction of, or danage to, any property
bel onging to the Central CGovernnent, or
(iv) was conmitted by a person in the | service
of the Central Governnent while acting or
purporting to act in the discharge of his
of ficial duty,
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and the Prosecutor in charge of the case has
not been appoi nted by the Central CGovernnent,
he shall not, unless he has been permtted by
the Central Government to do so, nove the
Court for its consent to withdraw from the
prosecution and the Court shall, before -ac-
cording consent, direct the Prosecutor to
produce before it the pernission granted by
the Central Governnent to withdraw from the
prosecution.”
This section corresponds to section 494 of the old Crimnal
Procedure Code, 1898 and it incorporates certain changes
whi ch have relevance in that they threw sonme light- on the
true interpretation of the section. It may be noted that
there are two linbs of section 321. The first is that any
Public Prosecutor or Assistant Public prosecutor incharge of
a case may withdraw fromthe prosecution of any person but
this power to withdraw fromthe prosecution is not an unfet-
tered or unrestricted power because it can be exercised only
"with the consent of the Court". If the Court does not give,
its consent to the withdrawal of the prosecution, the Public
Prosecutor or the Assistant Public Prosecutor cannot wth-
draw it. But the question is as to what are the grounds on
whi ch the Public Prosecutor or Assistant Public Prosecutor
can apply for wthdrawal fromthe prosecution and also
simlarly what are the considerations which must weigh with
the Court in granting or refusing consent for the w thdrawa
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of the prosecution. There have been a nunber of decisions of
this Court bearing on both these issues but it nust be
conceded straightaway that these decisions do not disclose
any uni form approach. The Court has in sonme decisions taken
very narrow view while in sone others it has adopted a
broader view. The Court has swung fromnarrow grounds to
broad ones in different decisions fromtine to time. W
shal | consider sone of these decisions a little later.

Now one thing is certain that no unfettered or unre-
stricted power is conferred on the Public Prosecutor--when
we refer to Public Prosecutor, we also include Assistant
Public Prosecutor--to apply for withdrawal fromthe prosecu-
tion. It is obvious that the power conferred on the Public
Prosecutor to withdraw fromthe prosecution nust be a con-
trolled or guided power or else it will fall foul of Article
14 of the Constitution. It is necessary in this context to
refer to certain other provisions of the Code of Crinina
Procedure, 1973 which, though not directly relevant, throw
sone light on the determ nation of the question as to what
is the '‘extent ~of the power of the Public Prosecutor to
wi thdraw fromthe prosecution and how it is controlled and
regul at ed.

747

VWen a First Information Report relating to the comm ssion
of a cogni zabl e offence is lodged in a Police Station under
section 154 or an order is made by a Magistrate directing
the police to investigate a non-cognizable case under sec-
tion 155, the police is bound to investigate the offence
all eged to have been conmitted. The powers of the police in
regard to investigation and the procedure tobe followed by
them in such investigation are set out in sections 157 to
172. Section 173 sub-section (1) casts an obligation on the
police to conplete the investigation w thout wunnecessary
delay and sub-section (2) of section 173 then proceeds to
state that as soon as the investigation is conpleted, the
of ficer-incharge of the Police Station shall forward to a
Magi strate enmpowered to take cognizance of the offence on a
police report, a report in the prescribed formstating the
,various particulars nentioned in that sub-section. Section
190 confers power on the Magistrate to take cogni zance of an
of fence and there are three different ways in which cogni-
zance of an offence may be taken by a Magistrate. This
section states that cognizance of an offence nay be taken(a)
upon receiving a conplaint of facts which constitute such an
office (b) upon a police report of such facts and (c) upon
information received fromany person other than a police
of ficer or upon his own know edge that such offence has been
conmtted. W may concentrate our attention on | clause. (b)
since the section read with that clause clearly goes to show
that even in the matter of initiating a prosecution, the
police has no unfettered discretion. It is now well-settled
as a result of several decisions of this Court, of which we
may mention only one, namely, H S. Bains v. State; AIR 1980
SC 1883, that even if the report submitted by the police to
the Magi strate under section 173 states that in the opinion
of the police no offence appears to have been commtted and
no prosecution may therefore be initiated, the Magistrate
can still forman opinion on the facts set out in the report
that they constitute an of fence and he can take cognizance
of the offence and issue process against the accused. The
Magi strate may al so find, after considering the report, that
the investigation is unsatisfactory or inconplete or there
is scope for further investigation and in that event, the
Magi strate may decline to accept the report and direct the
police to nmake further investigation and then deci de whet her
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or not to take cognizance of the offence after considering
the report submtted by the police as a result of such
further investigation. It will thus be seen that the police
has no absolute or unfettered discretion whether to prose-
cute an accused or not to prosecute him In fact, in our
constitutional schene, conferment of such absolute and
uncanal i sed discretion would be violative of the equality
clause of the Constitution. The WMagistrate is therefore
given the power to structure and control the discretion of
t he
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police. If the Magistrate finds fromthe report nmade by the
police either on initial investigation or on further inves-
tigation directed by the Magistrate, that prima facie an
of fence appears to have been comitted, the Magistrate is
enpowered to take cogni zance of the offence notwithstanding
the contrary opinion of the police and equally if the Magis-
trate forms an opinion that on the facts set out in the
report no of fence prima facie appears to have been comritted
t hough the police mght have cone to a contrary concl usion

the Magistrate can decline to take cognizance of the of-
fence. The discretion of the police to prosecute is thus
'cabined and confined and, subject to appeal or revision,
and the Magistrate is nade the final arbiter on this ques-
tion. The Legislature has in its wi sdomtaken the view that
it would be safer not' to vest absolute discretion to prose-
cute in the police which is an Executive armof the Govern-
ment but to subject it to the control of the judicial organ
of the State.

The same scheme has been followed by the Legislature
whil e conferring power on the Public Prosecutor to  wthdraw
fromthe prosecution. This power can be exercised only wth
the consent of the Court so that the Court can ensure that
the power is not abused or mi sused or exercised in an ' arbi-
trary or fanciful manner. Once the charge-sheet is filed and
the prosecution is initiated, it is not left to the sweet-
will of the State or the Public Prosecutor to withdraw from
the prosecution. The Court is entrusted with control over
the prosecution and as pointed out by Krishna lyer, /J. in
Subhash Chander v. State and others; [1980] 2 SCR 44. "The
even course of crimnal justice cannot be thwarted by the
Executive however high the accused, however sure the Govern-
nment feels a case is fal se, however unpal atabl e the conti nu-
ance of the prosecution to the powers-that-be who wish to
scuttle court justice because of hubris, affection or other
noble or ignoble consideration.” Once the prosecution is
l aunched, its relentless course cannot be halted except on
sound considerations germane to public justice. And again
to quote the words of Krishna Iyer, J. in the sane  case
"the Court is nonitor, not servitor, and nust check to see
if the essentials of the law are not breached, wi thout, of
course, crippling or usurping the power of the public prose-
cutor." The Public Prosecutor cannot therefore wthdraw from
the prosecution unless the Court before which the prosecu-
tion is pending gives its consent for such withdrawal. This
is a provision calculated to ensure non-arbitrariness on the
part of the Public Prosecutor and conpliance with the equal -
ity clause of the Constitution.

It is also necessary to point out that the | aw has fashi oned
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anot her safeguard agai nst arbitrary exercise of power by the
Public Prosecutor in withdrawing fromthe prosecution and
this safeguard is that the Public Prosecutor can apply for
withdrawal only on the basis of certain legitimte grounds
which are germane or relevant to public justice. It is
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significant to note that the entire devel opnent of adm nis-
trative law is characterised by a consistent series of
decisions controlling and structuring the discretion con-
ferred on the State and its officers. The Law al ways frowns
on uncanalised and unfettered discretion conferred on any
instrumentality of the State and it is the glory of adm nis-
trative |aw that such discretion has been through judicial
decisions structured and regulated. This Court has there-
fore, despite fluctuating opinions delivered in different
cases, laid down the broad principle and consistently acted
upon it, namely, that the power to apply for w thdrawal from
the prosecution can be exercised only in furtherance of
justice. It was pointed out by this Court in MN. Sankarana-
rayanan Nair V.P.V. Bal akri shnan and others, [1972] 2 SCR
599, "the essential consideration whichis inplicit in the
grant of the power is that it should be in the interest of
adm ni stration of justice." So also, one of us, (Bhagwati,
J. as he then was) said in State of Oissa v. C  Mbhapatra,
[1977] 1 SCR385 "the ultinmate guiding consideration nust
al ways be the interest of admnistration of Justice." That
is the broad principle under which the Public prosecutor,
must bring his case in order to be able to justify his
application for withdrawal fromthe prosecution. What are
the different grounds which may possibly come within this
principle is a matter which we shall presently discuss but
what ever be the grounds on which the application is made it
can be sustained only if those grounds are relatable to
furtherance of public justice.

There was one nmaj or question-debated before us in regard
to the position of the Public Prosecutor inrelation to an
application for wthdrawal fromthe prosecution and the
i ssue was as to what is the degree of autonony conferred on
the Public Prosecutor vis-a-vis the Government whilst filing
an application for withdrawal . This issue can be operationa-
lised into three different questions: (1) Does section 321
permt a Public Prosecutor to withdraw froma case  w thout
seeki ng the opinion of the Government (2)whether section 321
enmpowers a Public Prosecutor to refuse to withdrawfrom the
prosecution despite the advice of the Governnent to wi'thdraw
and (3) where a public prosecutor withdraws fromthe prose-
cution on the advice and direction of the Governnent, does
he act contrary to the requirement of section 321? These
guestions have presented a lot of difficulty and unfortu-
nately as nentioned earlier the decisions of this Court have
not been
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consistent in the answer to be given to these questions. W
shall refer to a few of these decisions. In State of Bihar

v. Ram Naresh Pandey; [1957] SCR 279 which is  the first
i mportant case dealing with the interpretation and applica-
tion of section 321, this Court while deliberating- on the
role of a Public Prosecutor said:-
. it is right to remenber that the
Public Prosecutor (though an executive officer

as stated by the Privy Council in Bawa Faqir
Singh v. The Kind Emperor, [1938] L.R 65 |.A
388, 395) s, inalarger sense , also an

officer of the Court and that he is bound to
assist the Court with his fairly-considered
view and the Court is entitled to have the
benefit of the fair exercise of his function

It has also to be appreciated that in this
country the schene of the admnistration of
crimnal justice,is that the primary responsi-
bility of prosecuting serious offences (which
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are classified as cogni zable offences) is on
the executive authorities. Once information of
the conmi ssion of any such offence reaches the
constituted authorities, the i nvestigation
including collection of the requisite evi-
dence, and the prosecution for the offence
with reference to such evidence, are the
functions of the executive. But the Magistrate
also has his allotted functions in course of
these stages. "............... In all these
matters he exercises discretionary functions
in respect of which the initiative is that of
the executive but the responsibility is his."
These observations seemto suggest that the prosecution for
an offence is the function of the Executive and that the
Public Prosecutor is really an Executive Oficer who is
conducting the prosecution on behalf of the State. So also
in MN. Sankarayaraya Nair v. P.V. Bal akrishnan and others
(supra) we find that there is a paragraph which seens to
i mpliedly —accept” governnmental directive in the matter of
wi thdrawal . from the prosecution as legitinate and that
par agr aph reads as foll ows: -
"The appellant’s Advocate |later during the
course of the argument conceded that there is
no force in the first of  his contentions
nanely S that the Public Prosecutor cannot
either be asked by the State Governnent to
consiider the filing of a petition under sec-
tion 494 nor would- it be proper for himif he
was of the opinion-that the prosecution ought
not to proceed to get the consent. of the
Governnment to the
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filing of a petition under that section for
obt ai ni ng permission of the Court to withdraw
fromthe prosecution.”
This Court also seemed to accept (in State of Oissa v. C
Mohapatra (supra) that the policy decision for wthdrawal
from the prosecution can be nmade by the State though the
application for wthdrawal would be made by the Public
Prosecutor. This is what the Court said in that case:
"W cannot forget that ultinmately every  of-
fence has Social or econom c cause behind it
and if the State feels that elimnation or
eradi cation of the social or- econom c cause
behind it would be better served by not pro-
ceeding with the prosecution the State should
be at liberty to withdraw. " (italics are ours)
This position seens to obtain until 1978 so far as the
deci ded cases are concerned.

But in 1978 the trend changed when in Bal want “Singh v.
State of Bihar; [1978] 1 SCR 604 the view that found ' favour
was that the Public Prosecutor is the primary authority to
decide on the question of withdrawal fromthe prosecution
This Court speaking through Krishna lyer, J observed in this
case: -

"The Statutory responsibility for deciding
upon w thdrawal squarely vests on the public
prosecutor. It is non-negotiable and cannot be
bartered away in favour of those who may be
above him on the admnistrative side. The
Crimnal Procedure Code is the only natter of
the public prosecutor and he has to guide
hinmself wth reference to Crininal Procedure
Code only’. ..... Here, the Public Prosecu-
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tor is ordered to nmove for withdrawal. This is
not proper for a District Magistrate to do.
Indeed, it is not proper to have the public
prosecutor ordered about. It is entirely
within the discretion of the public prosecu-
tor. It may be open to the District Mgistrate
to bring to the notice of the Public Prosecu-
tor and suggest to himto consi der whether the
prosecution should be withdrawn or not. He
cannot conmmand where he can only conmand. "
This decision for the first tine made the Public Prosecutor
aut ononmous of the Executive in so far as withdrawal fromthe
prosecution is
752
concerned and hel d that the Public Prosecutor nmust apply his
own mind and come to his own decision whether to apply for
wi t hdrawal or not, irrespective of the opinion or advice of
the Executi ve.

The sane view was reiterated by Krishna |yer J., speak-
ing on behalf of the Court, in Subhash Chander v. State and
ot hers (supra) where the | earned Judge said: -

"The functionary clothed by the Code with the
power to withdraw fromthe prosecution is the
Public Prosecutor. The Public Prosecutor is
not /the executive, nor a flunk of politica
power. /I nvested by the Statute with a discre-
tion to withdraw or not-to withdraw, it is for
himto apply an independent m nd and exercise
his discretion. In-doing so, he acts as a linb
of the judicative process, not-as an extension
of the executive."
The |learned Judge strongly depricated the action of the
District Magistrate in directing the Public Prosecutor to
wi t hdraw t he prosecution in the case before him and observed
in wrds admitting of no doubt: -
"The jurisprudence of’ genuflexion is alien to
our system and the l'aw expects every repaosito-
ry of power to do his duty by the Constitution
and the law, regardless of conmands, direc-
tives, threats and tenptations. The Code is
the master for the crimnal process. Any
authority who coerces or orders or pressurises
a functionary like a public prosecutor, in the
excl usi ve province of his discretion violates
the rule of law and any public prosecutor who
bends before such command betrays the authori -
ty of his office. May be, Government or the
District Magistrate wll consider that a
prosecution or class of prosecutions deserves
to be withdrawn on grounds of policy or/ rea-
sons of public interest relevant to law and
justice in their larger connotation and re-
guest the public prosecutor to consider wheth-
er the <case or cases may not be w thdrawn.
Ther eupon, the Prosecutor will give due weight
to the material placed, the policy behind.the
reconmendati on and the responsi bl e position of
CGovernment, which in the last analysis, has to
maintain public order and pronote public
justice. But the decision to wthdraw nust be

his."
this case also, like the earlier one in Balwant Singh v.
State of Bihar
753

(supra), introduced the concept of independent application
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of mnd by the Public Prosecutor on the question of wth-
drawal fromthe prosecution and insisted that the Executive
cannot direct or pressurise the Public Prosecutor to wth-
draw from the prosecution and the Public Prosecutor nust
cone to his own decision wthout bending before the comuand
of the Executive. Once this conponent of independent appli-
cation of mnd on the part of the Public Prosecutor was
i ntroduced the Court while considering whether consent for
such withdrawal should be granted or not was required to
deliberate not only on the legitimcy of the grounds urged
in support of the withdrawal but al so whether the Public
Prosecutor had applied his mnd in the matter.
But then again there was a slight shift in this posi-
tion in the latest decisionin RK Jain v. State, [ 1980] 3
SCR 982. The Court in this case adopted a nore middle of the
road approach and after pointing out what "the Court con-
ceived to be the correct position in lawin the follow ng
wor ds: -
"Whil st at one point it said that it shall be
the duty of the Public Prosecutor to inform
the Court’ ~and it shall be the duty of the
Court to appraise itself of the reasons which
pronpt the Public Prosecutor to withdraw from
the prosecution. The Court has a responsibili-
ty and stake in the adm nistration of crimna
justice and so has the Public Prosecutor, its
"Mnister of Justice.” Both have a duty
to protect the adnministration of crimina
justice  against possible abuse or. m suse by
the Executive by resort to the provisions of
s.321 Cr. PC." (enphasis is ours)
The Court recognised that the Governnent hasa role in the
admi ni stration of criminal justice and observed:

"An el ected Government, sensitive and
responsi ve to the feelings and enotions of the
people, wll be anply justified if for pur-
poses of creating an atnosphere of goodw || or
for the purpose of not disturbing ‘the calm
whi ch has descended it decides not to prose-
cute the offenders involved or not to  proceed
further with prosecutions already | aunched. In
such matters who but the Government can - and
shoul d decide in the first instance whether it
shoul d be baneful or beneficial to launch or
conti nue prosecutions. If ~the CGover nment
decides that it would be in the interest to
wi t hdraw from
754
prosecutions, how is the Government to go
about to task?" (enphasis is ours).

and proceeded to add that the Public Prosecutor may act on
the advice of the Governnent in applying for wthdrawal of
the prosecution "where |arge and sensitive issues of ' public
policy are involved." Chinnappa Reddy, J. speaking on behalf
of the Court elaborated this viewin the follow ng words:-
"Where large and sensitive issues of public
policy are involved he nmust if he is right
m nded the Public Prosecutor seek advice and
gui dance fromthe policy-makers. H s sources
of information and resources are of a very
limted nature unlike those of the policy-
nmakers. |f the policy nakers thensel ves nove
in the matter in the first instance as indeed
it is proper that they should where matters of
nmonentous public policy are involved and if
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they advice the Public Prosecutor to wthdraw
fromthe prosecution,. it is not for the Court

to say that the initiative canme from the
CGovernment and therefore the Public Prosecutor
cannot be said to have exercised a free mnd."
(Enphasis is ours)
The mmjority Judges however took a different view in the
present appeal when it was heard by the earlier Bench
Baharul Islam J. stated the view of the majority in the
follow ng terns: -
"Unlike the Judge, the Public Prosecutor is
not an absolutely independent officer. He is
an appointee of the Governnent, Central or
State (see sections 24 and 25, CrPC), appoint-
ed for conducting in court any prosecution or
ot her proceedi ngs on behalf of the Governnent
concerned.” So there is the relationship of
counsel -and client between the Public Prosecu-
tor _and the Government. A Public Prosecutor
cannot act without instructions of the Govern-
ment; a Public Prosecutor cannot conduct a
case absolutely on his own, or contrary to the
instruction of his client, namely, the Govern-
ment ... Section 321 of the Code does not |ay
any /‘bar on the Public Prosecutor to receive
any instruction fromthe Governnent before he
files 'an application under that section. |If
the ‘Public Prosecutor receives such instruc-
tions, he cannot be said to act under extrane-
ous influence. “On the contrary, the Public
Prosecutor- _cannot file an application for
wi t hdrawal of a
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case on his own without instruction from the
Covernment ...... I n our opinion, the object

of Section 321, Cr. P.C. appears to be to
reserve power to the Executive Governnent to
withdraw any crimnal case on larger grounds
of public policy such as inexpediency of
prosecutions for reasons of State, ~ broader
"public interest |ike maintenance of ,law and
order, nmaintenance of public peace and harno-
ny, social, economic and political; changed
social and political situation; avoidance  of
destabilization of a stable government and the
like. And such powers have been, in our opin-
ion, rightly reserved for the Governnent, for,
who but the CGovernnment is in the know of . such
conditions and situations prevailing in a
State or in the country? The Court is not in a
position to know such situations."
It will thus be seen that the positionin law in regard to
the degree of autonomy enjoyed by the Public Prosecutor
vis-a-vis the Governnment in filing an application for wth-
drawal of the prosecution is rather confused and it would be
desirabl e to approach the question on first principle.
Now t here can be no doubt that prosecution of an offend-
er who is alleged to have committed an offence is prinmarily
the responsibility of the Executive. It is the executive
which is vested with the power to file a charge-sheet and
initiate a prosecution. This power is conferred on the
Executive with a viewto protecting the society against
of fenders who disturb the peace and tranquillity of the
society by commtting offences. OF course it is left to the
Court to decide whether to take cognizance of the offences
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set out in the charge-sheet but the filing of the charge-
sheet and initiation of the prosecution is solely within the
responsibility of the Executive. Wien the prosecution is
initiated by filing a charge-sheet the Public Prosecutor
cones into the picture. O course, even before the charge-
sheet is filed, the investigating, authorities may seek the
advice of the Public Prosecutor in regard to the prosecution
of the accused but it is not obligatory on the investi-
gating authorities to do so. The Public Prosecutor cones on
the scene as soon as the charge-sheet is filed and he ap-
pears and argues the case on behalf of the prosecution. It
is the State through the investigating authorities which
files a charge-sheet and initiate the prosecution and the
Public Prosecutor is essentially counsel for the State for
conducting the prosecution . on behalf of the State. The
expression "Public Prosecutor” is defined in section clause
(u) to nmean" any person appointed under section 24 and
i ncl udes any person acting under the
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directions of a Public Prosecutor." Section 24 provides for
the appointnment of a Public Prosecutor: sub-section (1) of
section 24 states that "for every Hi gh Court the Centra

CGovernment or the State CGovernnent shall, after consultation
with the High Court, appoint a Public Prosecutor and may
al so appoint one or nore Additional Public Prosecutors for
conducting in such court any prosecution, appeal or other
proceeding on behalf of the Central =~ Governnment or State
Covernment, as the case nmay be". (Enphasis is ours). Sub-
section(3) of section 24 enacts that for every District, the
State Government shall appoint a Public Prosecutor and may
al so appoint one or nore Additional Public Prosecutors for
the district and under sub-section(7) of that section a
person is eligible for being appointed as a Public Prosecu-
tor or an Additional Public Prosecutor only if he has been
in practice as an advocate for not |ess than 7 years.  Thus
the Public Prosecutor appointed by the State Governnent
conducts the prosecution on behalf of the State Governnent
and the Public Prosecutor appointed by the Central Govern-
ment does so on behalf of the Central Government. /It s
undoubtedly true that the Public Prosecutor is an officer of
the Court, as indeed every advocate practising before the
Court is, and he owes an obligation to the Court to be fair
and just: he nmust not introduce any personal interest-in the
prosecution nor must he be anxious to secure conviction  at
any cost. He nust present the case on behalf of the prosecu-
tion fairly and objectively and as pointed out by this Court
in State of Bihar v. Ram Naresh Pandey (supra) he is bound
to assist the court with his fairly considered view and. the
fair exercise of his judgnent. But at the same tinme it / nust
be noted that he conducts the prosecution on. behal f of the
Central Covernnent or the State Governnent, as the case may
be, and he is an advocate acting on behalf of the Centra

CGovernment or the State Governnent which has |aunched the
prosecution. We are therefore of the view that there is
nothing wong if the Governnent takes a decision to w thdraw
from the prosecution and comuni cate such direction to the
Public Prosecutor. The Public Prosecutor would inter alia
consider the grounds on which the Governnent has taken the
decision to wthdraw fromthe prosecution and if he is
satisfied that these grounds are legitimate, he may file an
application for withdrawal fromthe prosecution. If on the
other hand he takes the view that the grounds which have
been given by the Governnment are not legitinate he has two
options available to him He may informthe Government that
in his opinion, the grounds which have weighed with the
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Governnent are not valid and that he should be relieved from
the case and if this request of his is not granted, he my
tender his resignation. O else, he may make an application
for withdrawal fromthe prosecution as directed by the
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CGovernment and at the hearing of the application he my
of fer his considered viewto the court that the application
is not sustainable on the grounds set out by himand |eave
it to the court to reject the application. W do not think
there is anything wong in the Public Prosecutor being
advised or directed by the Governnent to file an application
for withdrawal fromthe prosecution and the application for
wi t hdrawal nade by hi m pursuant to such direction or advice
is not necessarily vitiated. The Public Prosecutor can of
course cone to his own independent decision that the prose-
cution should be wthdrawn but ordinarily if he is wise and
"sensible person he will not apply for wthdrawal w thout
consul ting the Governnment because it is the Governnment which
has | aunched the prosecution and is prosecuting the accused.

The critically, of course, he can nake an application for
withdrawal  from the prosecution wthout consulting the
Governnment and he cannot be accused of any illegality for
doing so and the court may give its consent for such wth-
drawal but in that event the Public Prosecutor would render
the risk of incurring the displeasure of the Governnent
whi ch has appointed him [|If the Public Prosecutor seeks the
perm ssion of the Government for withdrawal fromthe prose-
cution and the Governnment grants such permission to him and
on the basis of such perm ssion he applies for. wthdrawa

the application cannot be said to be vitiated. The proviso
to section 321 in fact contenplates in so nmany terns that in
certain categories of offences the Public Prosecutor ap-
pointed by the State CGovernnent cannot nove the Court for
its consent to withdraw fromthe prosecution wthout the
perm ssion of the Central Government. There is no danger of
abuse or msuse of power by the Government inherent in this
process because there are two principal safeguards/ against
any such abuse or m suse of power hy the Governnment: one 1is
that the application nust be based on grounds which advance
public justice and the other is that there can be no wth-
drawal wi thout the consent of the court.

Now |et us consider the question as to what are the
grounds on which the Public Prosecutor can apply for wth-
drawal fromthe prosecution. These grounds have been var-
iously stated in the decisions of this Court but the ~basic
principle under lying all these grounds is that the wth-
drawal can be sought only for furthering the cause of public
justice. If we. may repeat what we have said before, the
paramount consideration nust always be the interest of
adm nistration of justice. That is the touch-stone on /which
the question must be deterni ned whether an application for
wi t hdrawal of the prosecution can be sustained. This @ Court
tried to formulate several instances where the cause of
public justice Wuld be served better by wi thdrawal fromthe
pro-
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secution. It was observed by this Court in MN  Sankarava-
raya v. P.V. Bal akrishnan (supra) that an application for
wi thdrawal fromthe prosecution may be nade on the ground
that "it will not be possible to produce sufficient evidence
to sustain the charge or that subsequent information before
prosecuting agency would falsify the prosecution evi dence or
in any other similar circunstances which it is difficult to
predicate aS they are dependent entirely on the facts and
ci rcunmst ances of each case". This Court also pointed out in
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State of Oissa v. C. Mhapatra (supra) that "it is not
sufficient for the Public Prosecutor nerely to say’ that it
is not expedient to proceed with the prosecution. He has to
make out sone ground which would show that the prosecution
is sought to be withdrawn because inter alia the prosecution
may not be able to produce sufficient evidence to sustain
the charge or that the prosecution does not appear to be
wel | -founded or that there are circunstances which clearly
show that the object of administration of justice would not
be advanced or furthered by going on with the prosecution.”
It was al so enphasised by this Court in Subhash Chander .
State (supra) that "justice cannot be allowed to be scuttled
by the Public Prosecutor or the State because of hubris
affection or other noble or ignoble considerations.”" This
Court al so observed in RK Jain v. State (supra):
"I n the past we have often known how expedi ent
and necessary it is in the public interest for
the public Prosecutor to withdraw from prose-
cutions arising out of nass agitations, commu-
nal riots, regional disputes, i ndustria
conflicts, student unrest etc. Werever issues
i nvol ve the enotions and there is a surcharge
of violence “in the atnosphere it has often
been found necessary to w thdraw from prosecu-
tions in order to restore peace, to free the
at nosphere fromthe surcharge of violence, to
bring about a peaceful settlenment of issues
and to persist with prosecutions where enotive
i ssues are involved in the name of vindicating
the | aw even be utterly counter productive. An
el ected Governnent, sensitive and responsive
to the feelings and enptions of the  people,
will be anply justified'if for the purpose of
creating an atnosphere of goodwill or for the
purpose of not disturbing a calm which has
descended it decides not to prosecute the
of fenders involved or not to proceed’ further
wi th prosecutions al ready |aunched."

It will thus be seen that the Public Prosecutor ~cannot
mai ntain an application for wi thdrawal fromthe prosecution
on the ground that the
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Government does not want to produce evidence and proceed
with the prosecution against the accused or that the Govern-
ment considers that it is not expedient to proceed with the
prosecution. The Public Prosecutor has to make out sone
ground which woul d advance or further the cause ~of public
justice. If the Public Prosecutor is able to show that he
may not be able to produce sufficient evidence to sustain
the charge, an application for withdrawal fromthe prosecu-
tion may be legitimtely made by him But there -are two
clarifications which we would Iike to introduce where the
prosecution is sought to be withdrawn on this ground.

The first qualification is that where a charge has  been
franed by the Court either under section 228 or section 240
of the Code of Crimnal Procedure, 1973, it would not be
open to the Public Prosecutor to apply for withdrawal from
the prosecution on the ground of insufficiency of evidence
in support of the prosecution. The reason is that under
section 228 a charge can be framed by the Court only if the
court is of opinion that there is ground for presumng that
the accused has conmitted an offence and so also under
Section 240 the Court can frame a charge only if it is of
opi nion that there is ground for presum ng that the accused
has comritted an offence. The Court in both these cases
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applies its mnd to the material consisting of the police
report and the docunents sent with it under section 173 and
cones to a conclusion that a prinma facie case has been made
out against the accused and the charge should therefore be
franed. Wen the Court has conme to this conclusion after
full consideration and franed a charge, it is difficult’ to
see how on the sane material the Court can be persuaded to
hold that there is not sufficient evidence to sustain the
prosecution. How can the Public Prosecutor be permitted to
make a volte face on the basis of the same material? That
woul d be nmockery of justice and it would shake the confi-
dence of the people in the purity and integrity of the
adm nistration of justice. That is why this Court pointed
out in Bansi Lal v. Chandi Lal, AIR[1976] SC 370 that, "if
the material before the Additional Sessions Judge was con-
sidered sufficient to enable him to frame the charges
against the respondents, it is not possible to say that
there was no evidence in support of the prosecution case."
So also in Balwant Singh v. State (supra) this Court reiter-
ated that "the State should not stultify the Court by first
stating that there is a true case to be tried and then nake
volte face to the effect that on a second investigation the
case has been discovered to be false." The Public Prosecutor
in this last nentioned case sought torely on a second
i nvestigation for supporting.the application for wthdrawa
but, that was clearly and unequivocal ly not countenanced by
this
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Court. oviously, ‘the Public Prosecutor would be on nuch
weaker ground when on the sanme material which was before the
Court when it flamed the charge, he subsequently 'seeks to
withdraw the prosecution on the ground that there ' is not
sufficient evidence to sustain the prosecution. It is,
therefore, dear that though the prosecution can be w thdrawn
at any stage, even after the flamng of the charge, it would
not be conpetent to the Public Prosecutor, once the charge
is franmed, to apply for wthdrawal of the prosecution on the
ground that the sane material which was before the / Court
when it framed the charge is not sufficient to sustain the
prosecution. O course, if some material has subsequently
cone to light which throws doubt on the veracity of the
prOsecution case the Public Prosecutor can certainly apply
for withdrawal on the ground that the prosecution is not
wel | -founded. It may al so happen that in the neanwhil e a key
witness mmy have died or sone inportant evidence nmay have

becone unavail abl e or sone such thing may have happened; in
that event, the Public Prosecutor may legitimately feel that
it wll not be possible to sustain the prosecution in._the

absence of such evidence and he may apply for . wthdrawa
from the prosecution. But, on the sanme material ~ wthout
anything nore, the Public Prosecutor cannot apply for  with-
drawal fromthe prosecution after the charge is flaned. To
allow himto do so would inpair the faith of the people in
the purity and integrity of the judicial process.

The second qualification which we rmust introduce relates
to a situation where a charge-sheet has been filed but
charge has not been framed in a warrant case instituted on
police report. Section 239 of the Code of Criminal Proce-
dure, 1973 provides: -

"If, upon considering the police report and
the docunents sent with it under section 173
and meking such exam nation, if any, of the
accused as the Magi strate thinks necessary and
after giving the prosecution and the accused
an opportunity of being heard, the Magistrate
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consi ders the charge agai nst the accused to be

groundl ess, he shall discharge the accused,

and record his reasons for so doing."
Now when a warrant case instituted on a police report cones
before the Court, the Court is required to consider only the
police report and the docunents sent alongwith it and the
Court nay make such examination, if any, of the accused as
it thinks necessary and on the basis of such nmaterial if the
Court, after giving the prosecution and the accused an
opportunity of being heard, considers the charge against the
accused to be groundless, the Court is bound to discharge
the accused.
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What the Court, therefore, does while exercising its func-
tion under section 239 i's to consider the police report and
the docunment sent along with it as also any statenent made
by the accused if the court chooses to examine him And if
the court finds'that there is no prinma facie case against
the accused the court discharges him But that is precisely
what the court is called upon to do when an application for
wi t hdrawal fromthe prosecution is made by the public prose-
cutor on the ground that there is insufficient or no evi-
dence to support the prosecution. There also the court would
have to consider the material placed before it on behal f of
the prosecution for the purpose of deciding whether the
ground urged by the public prosecutor for wthdrawal of the
prosecution is justified or not and this material would be
the same as the material before the court while discharging
its function under section 239. If the court while consider-
ing an application for w thdrawal” on the ground of insuffi-
ciency or, absence of evidence to support the prosecution
has to scrutinise the material for the purpose of « deciding
whether there is in fact insufficient evidence or ‘no evi-
dence at all in support of the prosecution, the court ' m ght
as well engage itself in this exercise while considering
under section 239 whether the accused shall be discharged or
a charge shall be framed against him It is an identica
exercise which the Court will be performng whether the
court acts under section 239 or under section 321. If that
be so, we do not think that in a warrant case-instituted on
a police report the public prosecutor should be entitled to
make an application for withdrawal fromthe prosecution on
the ground that there is insufficient or no evidence in
support of the prosecution. The court will have to consider
the same issue under section 239 and it will nost certainly
further or advance the case of public justice if the court
exam nes the issue under section 239 and gives its reasons
for discharging the accused after a judicial consideration
of the naterial before it, rather than allow the prosecution
to be withdrawn by the Public Prosecutor. Wen the prosecu-
tion is allowed to be withdrawn there is always an uneasy
feeling in the public nmind that the case has not been al-
lowed to be agitated before the court and the court has not
given a judicial verdict. But, if on the other hand, the
court exam nes the material and discharges the accused under
section 239, it will always carry greater conviction wth
the people because instead of the prosecution being wth-
drawn and taken out of the ken of judicial scrutiny the
judicial verdict based on assessnent and eval uation of the
material before the court will always inspire greater confi-
dence. Since the guiding consideration in all these cases is
the inperative of public justice and it is absolutely essen-
tial that justice nust not only be done but also appear to
be done. W& would hold that in a warrant case instituted on
a police report--which
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the present case against Dr. Jagannath Msra and others
admittedly is--it should not be a legitimte ground for the
public prosecutor to urge in support of the application for
withdrawal that there is insufficient or no evidence in
support of the prosecution. The court in such a case should
be left to decide under section 239 whether the accused
shoul d be discharged or a charge should be franed against
hi m

We may al so reiterate what was pointed out by this Court
in State of Oissa v.C. Mhapatra (supra) that in a given
case it may not be "conducive to the interest of justice to
continue the prosecution .... since the prosecution wth
the possibility of conviction" may rouse feelings of bitter-
ness and antagoni sm and-di sturb the cal mand peaceful atnos-
phere which has been restored. We cannot forget that wulti-
mately every offence has a social or economic cause behind
it andif the State feels that the elimnation or eradica-
tion of the social or economc cause of the crinme would be
better served by not proceeding with the prosecution, the
State should clearly be at liberty to wthdraw from the
prosecution. This was the ground on which this court in
State of Orissa v.C. Mhapatra (supra) allowed w thdrawal of
the prosecution in‘a case where the incident resulting in
the commssion of the offence had arisen out of rivalry
bet ween two trade unions but since the date of the incident
calm and peaceful atnosphere prevailed in the industria
undertaki ng. There may be broader consideratiions of public
peace, larger considerations of public justice and even
deeper considerations of pronotion of long lasting security
inalocality, of order in a disorderly situation or harnony
in a factious mlieu which may legitinately persuade the
State to "sacrifice a pending case for a wider benefit". The
i mperative of public justice may in such cases transcend and
overflow the legal justice of a particular litigation. W
are wholly in agreement with what this Court in  Balwant
Singh v. State of Bihar (supra): " conmunal feuds which
may have been am cably settled should not re-erupt on ac-
count of one or two prosecutions pending. Labour di'sputes
whi ch, might have given rise to crimnal cases, when set-
tled, mght probably be another instance where the interests
of public justice in the broader connotation my perhaps
warrant wthdrawal fromthe prosecution.” W also express
our approval of the observations nade by this Courtin R K
Jain v. State (supra) which we have reproduced above
These are broadly the considerati ons which can be  brought
under the rubric of public justice so as to justify an
application for withdrawal from prosecution. But, of course,
we nust make it clear that in this area no hard and /fast
rule can be laid down nor can any categories of
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cases be defined in which an application for withdrawal of
the prosecution could legitinmately be made. It rust  ulti-
matel y depend on the facts and circunstances of each case in
the light of what is necessary in order to pronpote the ends
of justice.

When the application for consent to the withdrawal from
the prosecution cones for consideration, the Court has to
deci de whether to grant such consent or not. The function
which the court exercises in arriving at this decision, as
pointed out by this Court in State of Bihar v. Ram Naresh,
is ajudicial function. The Court has to exercise its judi-
cial discretion with reference to such material as is then
available to it and in exercise of this discretion the court
has to satisfy itself that the executive function of the
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public prosecutor has not been inproperly exercised and that
the grounds urged in support of the application for with-
drawal are legitimate grounds in furtherance of public
justice. The discretion has not to be exercised by the court
mechanically and the consent applied for has not to be
granted as a matter of formality or for the nere asking. The
Court has to consider the material placed before it and
satisfy itself that the grant of consent would serve the
interest of justice. That is why this Court in State of
Bi har v. Ram Naresh (supra) examined the entire nateria
which was available to it for the purpose of comng to the
concl usion that there was no evidence worth the name on the
basis of which the prosecution could be sustained against
the accused Mahesh Desai. This court pointed out that con-
sent is not to be lightly given on the application of public
prosecutor "wi thout ~a careful and proper scrutiny of the

grounds on which the application for consent is rmade." It
was enphasised by this Court that in these matters the
public' prosecutor ~exercises .discretionary functions in

respect of which the initiative is that of the executive but
the responsibility is that of the court. This court again
reiterated in MN. Sankarayaraynanan Nair v. P.V. Bal akrish-
nan & Ors. (supra) that the court nust satisfy itself that
the executive function of the public prosecutor has not been
i nproperly exercised and that it is not an-attenpt to inter-
fere wth the normal’ course of justice and added that the
court may give its permission only if it is satisfied on the
materials placed before it that the grant of consent sub-
serves the admni stration of justice. The same vi ew has been
taken in all the subsequent cases and it nust now be regard-
ed as well settled that the court while considering whether
"to grant consent or not nust not accept the ipse dixit of
the public prosecutor and content itself by merely examni ning
whet her the public prosecutor has applied an independent
mnd but the court nmust satisfy itself not only that the
grounds are gernmane or relevant to advancenment of public
justice but also
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whet her the grounds in fact are satisfactorily established.
The wultinmate test which nust be applied by the court in
order to determine the validity of the grounds in-a particu-
| ar case is that the requirenent of public justice outweighs
the legal justice of that case so that withdrawal from the
prosecution could be pernmitted in the larger interest  of
public justice. The sane considerations which we have dis-
cussed while determ ning what are the legitimte grounds on
which an application may be nade by the public ~prosecutor
for wthdrawal from the prosecution nust also apply in
guiding the court as to whether consent for w thdrawal of
the prosecution should be granted or not. W nay /again
enphasi se that the inperative of public justice provides the
only relevant consideration for deternining whether consent
should be granted or not. It is not possible to provide an
exclusive definition of what may be regarded as falling
within the inperative of public justice nor is it possible
to place the concept of public justice in a strait-jacket
formula. Every case nust depend on its peculiar facts and
ci rcunmst ances because there nay be a nyriad situation where
this question may have to be considered by this court. The
par amount consi deration nmust be the requirenent of public
justice and sone of the grounds which would bring the case
within the fabric of public justice have already been dis-
cussed by wus in the preceding paragraphs and we need not
repeat them The same grounds may be regarded as gernane and
relevant to the requirement of public justice and if they
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exist, the court would be justified in granting consent to
wi thdrawal fromthe prosecution.

If we apply these principles to the facts of the present
case, it is clear that the court of the Chief Judicia
Magi strate, Patna as also the Hi gh Court were clearly in
error in granting consent to the withdrawal fromthe prose-
cution against Dr. Jagannath M sra and others. W do not
propose to go into the question whether the naterial avail-
able to the court could be regarded as sufficient for sus-
taining the prosecution of Dr. Jagannath M sra and others
because if we consider this question and nmake any observa-
tions in regard to the sufficiency of the material, such
observations may tend to prejudice Dr. Jagannath Msra and
the other accused. O course, if there were no other reasons
whi ch woul d persuade the court not to grant consent to the
wi t hdrawal of the prosecution, we would have had to go into
the question whether the material produced before the court
was sufficient prima facie to sustain the prosecution. But,
there are two very strong and cogent reasons why consent to
the withdrawal of the prosecution nmust be refused. In the
first place, the |earned Chief Judicial Magistrate could
have considered wunder ~section 239 whether the mteria
pl aced before hi mwas
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sufficient to nake /'out a prima facie case against Dr. Jagan-
nath Msra and the other accused so that if the |earned
Chief Judicial WMagistrate cane to the conclusion on the
basis of such material that the charge against Dr. Jagannath
Msra and the other accused was groundless, ~ he would be
bound to discharge themfor reasons to be recorded by himin
witing. There is no reason why in these circunstances the
public prosecutor should be allowed to withdraw from the
prosecution under section 321. The sane exercise could be
performed by the | earned Chief Judicial Magistrate by acting
under section 239. Moreover, in the present case, the deci-
sion to wthdraw fromthe prosecution was taken by the
Cabinet at a neeting held on 24th February 1981 and this
neeting was presided over by Dr. Jagannath M sra hinmself. It
may be that Shri Lallan Prasad Sinha did not inplicitly obey
the decision of the Cabinet and applied his independent mnd
to the question whether the prosecution should be  w t hdrawn
or not but even so, it would seriously undermne the confi-
dence of the people in the admnnistration of justice if a
decision to withdraw the prosecution against himis taken by
the accused hinmself and pursuant to this decision the Spe-
cial Public Prosecutor who is appointed by the State Govern-
ment of which the accused is the Chief Mnister, applied for
wi thdrawal fromthe prosecution. It is an el enentary princi-
ple that justice must not only be done but nust al so -appear
to be done. It would be subversive of all principles of
justice that the accused should take a decision to - wthdraw
the prosecution against hinmself and then the Special | Public
Prosecutor appointed in effect and substance by hi m nakes an
application for withdrawal fromthe prosecution. W are  of
the view that these two considerations are so strong and
cogent that consent to withdraw fromthe prosecution should
not have been granted in the present case.

It is no doubt true that if there is not sufficient
evidence to sustain the prosecution against Dr. Jagannath
M sra and the other accused, it would be subjecting them to
harassnment and i nconvenience to require themto appear and
argue before the Court for the purpose of securing an O der
of discharge under section 239, but even so we think it
woul d be desirable in the interest of public justice that
hi gh’ political personages, accused of offences should face
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the judicial process and get discharged, rather than seemto
manoeuvre the judicial systemand thus endanger the legiti-
macy of the political as well as the judicial process. It is
possible that in a particular case personal harassnent or
i nconveni ence may be caused by non w thdrawal of the prose-
cution, if the accused is really innocent and is wultimtely
liable to be discharged, but such harassnent or inconven-
ience nust be considered as an inevitable cost of public
life, which the repositories of public power should have no
hesitation to pay, as justice rmust not only be
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done but nust al so appear to be done.

We accordingly allow the appeal, set aside the Oder
nmade by the Chief Judicial Mgistrate and confirned by the
Hi gh Court and direct that the prosecution nmay proceed
agai nst Dr. Jagannath M sra and the other accused in accord-
ance with | aw

VENKATARAM AH, J.” | have gone through the judgnents of
Bhagwati, 'C. J.  and Khalid, J. which are pronounced today.
have al so gone through the orders of the Special Judge who
permtted the w thdrawal of the prosecution, the judgnment of
the Hi gh Court affirming it, the three judgnments pronounced
by Tul zapurkar, J., Bahrul-Islam J. and RB. Msra, J. by
which this Court by majority affirmed the order permtting
wi thdrawal of the crimnal case in question and al so of A N
Sen, J. who passed the orders admitting the review petition
The facts of the case are set out in the judgnents referred
to above and it is unnecessary to repeat themhere. | have
gi ven nmy anxi ous consideration to the case since it relates
to the purity of public life.

At the outset it should be stated that nerely because a
court discharges or acquits an accused arraigned before it,
the Court cannot be considered to have conpronised with the
crime. Corruption, particularly at high places should be put
down with a heavy hand. But our passion to do so should not
overtake reason. The Court always acts on the materia
before it and if it finds that the material is not suffi-
cient to connect the accused with the crime, it has to
di scharge or acquit him as the case may be, notwi thstanding
the fact that the crine conplained of is a grave one. Sim -
larly if the case has been withdrawn by the Public Prosecu-
tor for good reason with the consent of ~the Court, this
Court should be slowto interfere with the order of  with-
drawal. In this case if the Special Judge had rejected the
application for withdrawal and the Hi gh Court had affirmed
that Oder, this Court may not have interfered wth that
order under Article 136 of the Constitution of India. Even
if the Special Judge had permtted the withdrawal but the
Hi gh Court had reversed that order, this Court may not / have
interfered with the orders of the High Court. But this'is a
case where the Special Judge had pernmitted the w thdrawal of
the prosecution, and the said order of withdrawal has been
affirmed by the High Court as well as by the majority ‘judg-
ment pronounced by this Court earlier. The question is
whet her this Court on review should interfere with the order
permtting the withdrawal of the ease. Are there any strong
and conpelling reasons which require interference with the
order permtting withdrawal ? This is the question which has
ari sen before us now.
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Since the orders of the Special Judge, of the H gh Court
and of Bahrul Islam J. and RB. Msra, J. are in favour of
the accused, | shall not refer to them | shall refer only
to the judgment of Tul zapurkar, J. (See Sheonandan Paswan
versus State of Bihar and others); [1983] 2 S.C R 61, who
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has held against the accused to decide whether there are
sufficient incrimnating circunstances which conpel this
Court to set aside the order permtting withdrawal of the
prosecution. |In his judgrment at pages 101 to 103 Tul zapur-
kar, J. summarises the case against Dr. Jagannath M sra
t hus:
“"I't wll appear clear fromthe above discus-
sion that the docunentary evidence nmentioned
above, the genuineness of which cannot be
doubted, clearly nmakes out a prima facie case
agai nst Respondent No. 2 sufficient to put him
on trial for the offence of crimnal niscon-
duct under.'s. 5(1) (d) read with s. 5(2) of
the Prevention of Corruption Act, 1947. Sim-
lar is the position with regard to the inci-
dental offence of forgery under s.466, |.P.C
said  to have been committed by him for,
ante-dating of the second order by himis not
di sputed; and it is on record that in regard
to such ante-dating no explanation was offered
by himduring the investigation when he was
qguestioned about it in the presence of his
| awyers -~ and there has been no expl anation of
any kind “in any of the counter-affidavits
filed before wus. But during the course of
argunents his counsel offered the explanation
that. could only be ascribed as a bona fide
m stake or slip (vide witten argunents filed
on 14.10.1982) but such expl anation does not
bear scrutiny, having regard to the admtted
fact that after the ante-dated order was
pasted over the first order the despatch date
appearing in the margi nwas required to be and
has been altered to 14.5.1975 by over-witing
is required to be done there cannot any bona
fide mstake or slip. The ante-dating in the
circunst ances would be with oblique intent to
nul lify any possible action that coul'd have or
m ght have been taken pursuant to the first
order as stated earlier, that being the nost
natural consequence flowing fromit which nust
in |law be presuned to have intended. It woul d,
of course, be open to himto rebut the sane at
the trial but at the nonment there is no nate-
rial on record--by way of rebuttal. 1In the
circunmstances it is inpossible to accept the
paucity of evidence or |lack of prospect of
successful prosecution as a valid ground. for
wi thdrawal fromthe prosecution. On the
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af oresaid undi sputed docunentary evidence no
two views are possible in the absence of any
rebuttal nmaterial, which, of course, t he
respondent No.2 will have the opportunity to
pl ace before the Court at the trial. Wiat is
nore the socalled wunfair or over - zeal ous
investigators were niles away when the afore-
sai d evi dence cane into existence.
As far as Respondent No. 3 (Nawa
Ki shore Sinha) and Respondent No.4 (Jiwanand
Jha) are concerned it cannot be forgotten that
they have been arrai gned al ongwith Respondent
No. 2 on a charge of crimnal conspiracy in
pursuance whereof the several offences are
said to have been committed by all of them




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 52 of 70

Further it is obvious that the principa

beneficiary of the offence of crimnal niscon-
duct said to have been conmmitted by Respondent
No. 2 under s. 5(1) (d) read with s. 5(2) of
Prevention of Corruption Act, 1947 has been
Respondent No. 3 and so far as Respondent No. 4
is concerned it cannot be said that there is
no material on record suggesting his conplici-
ty. Adnittedly, he has been very close to
Respondent No. 2 for several years and attend-
ing to his affairs-priVate and party affairs
and the allegation against himin the F.I1.Ris
that he was concerned with the deposit of two
anmount s of ~Rs. 10,000 and Rs. 3, 000 on
27.12.1973 and 1.4.1974 in the Savings Bank
Account~ of Respondent No. 2 with the Centra

Bank -~ of I'ndia, Patna Dak Bungal ow Branch

which suns, says the prosecution, represented
sone ~of the bribe anmounts said to have been
recei ved by respondent No. 2 and the tangible
docunentary ~evidence in proof of the two
deposits having been made in Respondent No.
2’s account consists of two pay-in slips of
the concerned branch of Central Bank of India.
Whet her the two anpbunts came fromthe funds of
the Patna Urban Co-operative Bank or not and
whet her they were really paid as bribe anpbunts
or not would be aspects that will have to be
considered at thetrial. However, as pointed
out earlier the offence under s.5(1) (d) would
even ot herwi se be conplete if pecuniary advan-
tage (by way of scuttling the civil ‘liability
of surcharge) was conferred on Nawal | Ki shore
Sinha and others. |f Respondent No. 2 has to
face the trial then in a case where conspiracy
has been charged no wi'thdrawal can be permt-
ted against Respondent No. 3 and Respondent

No. 4. In arriving.at the conclusion that
paucity of evidence
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is not a valid ground for w thdrawal from the
prosecution in regard to Respondents Nos. 2,

3 and 4. | have deliberately excluded from
consi deration the debatable evidence i ke
conf essional statenments of the approvers  etc.
(credibility and effect whereof would be for
the trial court to decide) said to have been
collected by the allegedly over-zeal ous inves-
tigating officers after Respondent. No.2 / went
out of power in 1977."

The three circunstances put up against the accused in
this case are (i) that Jiwanand Jha had credited Rs.10,000
and Rs.3000 on 27.12.1973 and on 1.4.1974 respectively in
the Savings Bank account of Dr. Jagannath Msra, (ii)  that
there was ante-dating of the order passed by Dr. Jagannath
Msra on 16.5.1975 and it had been shown as having been
passed on 14.5.1975, and (iii) that there was a confessiona
statenment of Hydari which supported the prosecution. Tulza-
purkar, J. hinself has found it not safe to act on the
confessional statement. He observes "I have deliberately
excluded from consideration the debatable evidence |Iike
conf essi onal statement of approvers (credibility and effect
whereof would be for the trial court to decide) said to have
been collected by the allegedly over-zeal ous investigating
of ficers after Respondent No. 2 went out of power in 1977"
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The two other circunmstances on which Tul zapurkar, J. has
acted are (i) the crediting of Rs. 10,000 and Rs. 3,000 on
27.12.1973 and 1.4.1974 respectively in the Savings Bank
Account of Dr. Jagannath M sra by Jiwanand Jha and (ii) the
ante-dating of the orders dated 16.5.1975.

As regards the first of these two circunstances Tul za-
purkar, J. Qobserves: "Admittedly, he (Jiwanand Jha) has been
very close to Respondent No. 2 (Dr. Jagannath Msra) for
several years and attending to his affairs-private and party
affairs and the allegation against himin the F.1.R is that
he was concerned with the deposit of two. amounts of Rs.
10,000 and Rs. 3,000 on 27.12.1973 and on 1.4.1974 respec-
tively in the Savings Bank Account of Respondent No. 2 with
the Central Bank of |ndia, Patna Dak Bungal ow Branch, which
sunms, says the prosecution represented sone of the bribe
anounts said to have been received by Respondent No.2 and
the tangi bl e docunent ary evi dence of the two deposits having
been made in Respondent No. 2's account consists of two
pay-in-slips of the concerned Branch of Central Bank of
I ndia. Whether the two anpbunts canme fromthe funds of the
Patna Urban Co-operative Bank or not and whether they were
really paid as bribe anpbunts or not would be aspects that

w | have to be considered at the trial". On this observa-
tion, it has to be stated, that it
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has not been shown by any extract of bank account that the
said two suns cane fromthe Patna U ban Co-operative Bank

If that was so there would have been entries in the Bank
accounts. Mere crediting of two suns, w thout. any other
reliable evidence, in a bank account by a politically or a
friend does not by itself show that the suns were either
bribe anpunts or any official. favour had been shown. This
fact by itself is not conclusive about the guilt  of the
accused.

As regards the ante-dating of the order dated 16.5.1975
it may be noticed that Tul zapurkar, J. hinself observes in
the course of his order "It is true that a nmere ante-dating
a docunent or an order would not amount to an offence of
forgery but if the docunment or the order is ante-dated with
the obligue nmotive or fraudulent ‘intent indicated above
(without the sane actually materialising) it wll be a
forgery."

The passing of the two orders one on 16.5.1975 on the
note sheet and the other on buff paper which is dated
14.5.1975 is not in dispute. It is explained that it was the
practice in the Bihar Secretariat that whenever an order is
changed it is done by witing the later order on a buff-
sheet and pasting it on the earlier order. W ([ were shown
another file of the Bi har Governnent where sinilar pasting
had been done. Tul zapurkar, J. observes that "the second
order which was ante-dated with the obvious fradul ent intent
of nullifying or rendering any action that could have been
or in fact mght have been taken (even if not actually
taken) pursuant to the first order after the file had left
the Chief Mnister's Secretariat on 16.5.1975, that being
the nost material consequence flowing fromthe act of ante-
dating the second order". It is not shown by the prosecution
that any action had been taken pursuant to the order dated
16.5.1975 by any of the departmental authorities. |If any
action had been taken it would have been a matter of record
readi |y available for production. No such record is produced
before the Court. Hence it is a nmere surnmise to say that any
such action was sought to be nullified, particularly when
there was no acceptabl e evidence at all on the comunication
of the order dated 16.5.1975 to any departmental authori-
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ties. | also adopt the reasons given by Bahrul Islam J. and
R B. Msra, J. in support of ny judgnent.

In fact about 23 crinminal cases have been |aunched
agai nst Naval Kishore Sinha and others for the offences
all eged to have been committed by them They remain unaf-
fected. The questions involved in this case are whether Dr.
Jagannath M sra has been a privy to the m sdeeds commtted
in the Patna Urban Co-operative Bank, whether he and his
co-accused shoul d be prosecuted for the offences of conspi-
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racy, bribery etc., and whether the Public Prosecutor had
grievously erred in applying for the withdrawal of the case.
Al'l the other Judges who have dealt with the case on nerits
fromthe Special Judge onwards, except Tul zapurkar, J., have
opi ned that the perm ssion was properly given for w thdraw
al. In the circunstances, it is difficult to take a differ-
ent viewin this case

| respectfully agree with the legal position flow ng
from section. 321 of the Code of Crinmnal Procedure as
expl ai ned by Krishna Iyer and Chi nnappa Reddy, JJ. in re-
spect of cases relating to Bansi Lal and Fernandes in R K
Jain etc., v. State through Special Police Establishnment
and Os., etc. etc., [1980] 3 SSCR 982. In that case
Chi nnappa Reddy, J. has summarised the true legal position
t hus:

"1. | Under the schene of the Code prosecution
of an offender for a serious offence is pri-
marily the responsibility of the Executive.

2. The w thdrawal fromthe prosecution is an
executive functionof the Public Prosecutor.

3. The discretion to withdraw fromthe prose-
cution is that of the Public Prosecutor and
none else, and so, he cannot™ surrender that
di scretion to someone el se:

4. The CGovernnent nmay suggest to the Public
Prosecutor that. he may wthdraw from the
prosecution but none can conpel himto do so.
5. The Public Prosecutor may wthdraw fromthe
prosecution not nerely on the ground of pauci -
ty of evidence but on other relevant ~ grounds

as well in order to further the broad ends of
public justice, public order and peace. The
broad ends of public justice wll certainly
i nclude appropriate social, economc and,
political purposes Sans Tammany Hall _enter-
prise.

6. The Public Prosecutor is an officer of the
Court and responsible to the Court.
7. The Court perforns a supervisory function
in granting its consent to the wi thdrawal.
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8. The Court’s duty is not to reappreciate the
grounds which led the Public Prosecutor to
request withdrawal fromthe prosecution but to
consi der whet her the Public Prosecutor applied
his mnd as a free agent, uninfluenced by
irrelevant and extraneous considerations. The
Court has a special duty in this regard as it
is the wultimte repository of legislative
confidence in granting or wthholding its
consent to withdrawal fromthe prosecution

W nmay add it shall be the duty of
the Public Prosecutor to informthe Court and
it shall be the duty of the Court to appraise
itself of the reasons which pronpt the Public




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 55 of 70

Prosecutor to withdraw fromthe Prosecution.
The Court has a responsibility and a stake in
the adm nistration of criminal justice and so
has the Public Prosecutor, its 'Mnister of
Justice’. Both have a duty to protect the
admnistration of crimnal justice against
possi bl e abuse or msuse by the Executive by
resort to the provisions of s.321 Crimna
Procedure Code. The independence of the judi-
ciary requires that once the case has tra-
velled to the Court, the Court and its offi-
cers alone’ must have control over the case
and decide what is to be done in each case."

In the circunmstances of this case | find it difficult to
say that the Public Prosecutor-had not applied his mnd to
the case or had conducted hinmself in an inproper way. If in
the light of the material before himthe Public Prosecutor
has taken the view that there was no prospect of securing a
convi ction of the accused it cannot be said that his viewis
an unreasonabl e one. W should bear in mnd the nature of
the role of a Public Prosecutor. He i's not a persecutor. He
is the representative not of an ordinary party to a contro-
versy, but of sovereignty whose obligation to govern inpar-
tially is as conpelling as its obligation to govern at all
and whose interest, therefore, in a crimnal prosecution is
not that it shall win a case, but that justice shall be
done. As such he is in a peculiar and very -definite sense
the servant of the land the two foldaimof which is that
guilt shall not escape or innocence suffer. He may prosecute
with earnest and vigour indeed, he should do so. But while
he may strike hard blows, heis not at liberty to strike
fould ones. It is as nmuch his duty to refrain from inproper
net hods cal cul ated to produce a wongful conviction.as it is
to use every legitimate one to bring about a just one. (See
Berger v. United States), 295 U.S. 78. It is a privilege of
an accused that he should be prosecuted by a Public Prosecu-
tor in all cases involving
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hei nous charges whenever the State undertakes prosecution
The judgment of a Public Prosecutor under section 321 of the
Code of Crimnal Procedure, 1973 cannot be lightly inter-
fered with unless the Court comes to the conclusion that” he
has not applied his mnd or that his decision is not bona
fide.

A person nmay have been accused of several ~other ms-
deeds, he nay have been an anathema to a 'section of the
public nedia or he may be an wunreliable politician. But
these circunmstances should not enter into the  decision of
the Court while dealing with a crimnal charge against’ him
whi ch nust be based only on rel evant nateri al

Judged by the well-settled principles laid down-by this
Court in State of Bihar v. Ram Naresh Pandey; [1957] @ S.C R
279 and R K. Jain’s case (supra), it is seen that the ‘aver-
ments in the application are simliar to the avernments in
the application nade for withdrawal in the case relating to
Fernandes which are to be found in R K. Jain’'s case (supra).
I feel that no case has been made out in this case for

interference. | amalso of the opinion that there is no need
to differ fromthe [ egal position expanded in the above two
decisions. If any change in the lawis needed, it is for

Parlianment to nmake necessary amendnent to section 321 of the
Code of Crimnal Procedure, 1973. It is significant that
section 321 of the Code of Crimnal Procedure, 1973 is
allowed to remain in the same formin 1973 even though in
1957 this Court had construed section 494 of the forner
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Crimnal Procedure Code as laid down in Ram Naresh Pandey’s
case (supra). |, however, find it difficult to construe
section 321 of the Code of Criminal Procedure, 1973 in the
[ight of the principles of admnistrative |aw

Before leaving this case | may refer to another circum
stance which is rather disturbing. The Review Petition was
filed before this Court after the retirenent of Bahru
Islam J. Allegations of bias were made agai nst him appar-
ently to get the petition admtted. But |ater on they were
withdrawn before the Court hearing the Review Petition
pronounced its order. But again in the course of the hearing
before this Bench an attenpt was made to repeat the allega-
tion of bias against the | earned Judge. But on objection
being taken by the Court, it was pronmptly wi thdrawn. This
conduct on the part of ‘the appellant deserves to be depre-
cat ed.

The Review Petition was admtted after the appeal had
been di.sm ssed only because Nandini satpathy’'s case had been
subsequently reffered to a |arger Bench to review the earli -
er decisi'ons. Wen the
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earlier decisions are allowed to remain intact, there is no
justification to reverse the decision of this Court by which
the appeal had already been dism ssed. There is no warrant
for this extra-ordinary procedure to be adopted in this
case. The reversal of the earlier judgnent of this Court by
this process strikes at the finality of judgnents of this
Court and woul d anmount to the abuse of the power of review

vested in this Court, particularly in a crimnal case. It
may be noted that no other court in the country. has been
given the power of reviewin crimnal cases. I am of the

view that the majority judgenent of Bahrul Islam and R B.
Msra, JJ. should remain undi sturbed: This case cannot be
converted into an appeal against the earlier decision of
this Court.

Havi ng consi dered all aspects of the case, | agree wth
the decision of Khalid, J. and dismss the appeal filed
agai nst the judgnent of the Hi gh court.

KHALID, J. | regret | cannot persuade nyself to  agree
with the Judgnment now pronounced by the | earned Chief Jus-
tice, the last portion of which was received by nme on 18. 12.
1986. It is unfortunate that a di scussion could not be -held
about this case by the Judges who heard this case, after it
was reserved for Judgnment in Septenber, 1986. It was by a
sheer accident that this appeal cane before a Constitution
Bench. Crinminal Appeal Nos. 48 & 49 of 1983 were originally
directed to be posted before a Constitution Bench and this
Appeal was also directed to be heard by a Constitution Bench
because the sane points were involved. Judgnents are  being
pronounced today in those appeals dismissing them |/ have
agreed wth the conclusion but not with the reasoning. Due
to paucity of time | have witten only a short Judgnent
there. This appeal has been pending for a long tine. I. am
therefore, pronouncing a Judgment of my own hurriedly pre-
pared so that this matter can be given quietus.

2. This appeal had an unpl easant history. | am grieved
at the turn of events in this case. Even so, it is necessary
to have the utnost restraint in dealing with the said turn
of events, because what is involved here, is the credibility
of this Court as the Hi ghest Court of the land. In two well
reasoned concurring Judgnments, Beharul Islam J. and R B.
Msra, J. dismssed the appeal by their Judgnents dated
December 16, 1982 and by an equally reasoned Judgnent,
Tul zapurkar, J. dissented fromthe main Judgnent and al |l owed
the appeal. These Judgments are reported in 1983 (2) SCR 61
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One of the Judges (Baharul IslamJ) demted office on
13.1.1983. An application was filed on 17.1.1983, to review
the judgnent. This application can only
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be to review the concurring judgnents. On 27.1.1983, an

application to raise additional grounds, specifically, based

on bias was filed. The review application was considered in
chanbers on 13.4.1983. Notice was issued, returnable on

19.4.1983. In July, 1983, the matter was again considered in

chanbers when all egation of bias was given up. |In August,

1983, the matter was heard in open Court by Tul zapurkar, J.,

AN Sen, J. and RB, Msra, J. On August 22, 1983, the

order worded as follows (reported in 1983(4) SCC 104) was by

A.N. Sen, J.

"1, therefore, admt the review petition and
direct the rehearing of the appeal."

The | earned Judge who gave this order justified his conclu-

sion wiith the foll ow ng observation
"In view of the limted scope of the present
proceeding | do not consider it necessary to
deal at length with the wvarious subm ssions
made by the learned counsel appearing on
behal f of the parties. In the view that | have
taken after a very anxious and careful consid-
eration of the facts and circunstances of this
case | .amfurther of the opinion that it wll
not  be proper for me in this -proceedings to
express any views on the sane. Applying the
wel | -settled principles governing a review
petition and giving ny very anxious and care-
ful consideration to the facts -and circum
stances of this case, | have come to the
conclusion that the review petition should be
adnmitted and the appeal should be re-heard. |
have deliberately refrained from stating ny
reasons and the various grounds which have | ed
me to this conclusion. Any decision’ of the
facts and circunstances which, to ny /mnd,
constitute errors apparent on the face of the
record and ny reasons for the finding that
t hese facts and circunstances constitute
errors apparent on the face of the record. re-
sulting in the success of the review petition
may have the possibility of prejudicing the
appeal which as a result of ny decision has to
be re-heard."

I n paragraph 15, the |earned judge directed as foll ows:
"Accordingly, |I further direct that the appea
be re-heard immedi ately after the decision of
Nandani Sat pat hy case."

The ot her Judges agreed with this.
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3. Thus the Bench that heard the review petition did not
disclose in the order, the reasons why re-hearing of the
appeal was ordered nor did it outline in the order, what
constituted errors apparent on the face of the record to
justify the order passed. By this order, the Bench did not
set aside the earlier judgnment. Al that was done was to
admt the review petition and to direct re-hearing of the
appeal. The one question seriously debated at the bar is
whet her the Judgnent sought to be reviewed was set aside or
not. It was forcefully contended that the earlier judgnent
was not set aside and was still at large. This was nmet with
the plea that if it was not set aside, what is it that the

Court now hears? | will examine this contention presently.
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4. One incontrovertible fact is that the earlier was not
in terns set aside. Admtting a review petition is not the
same thing as setting aside the order, sought to be re-
Vi ewed.

Oder 47 Rule 1 CP.C. deals with reviewin civil matters.
Article 137 of the Constitution is a special power with the
Supreme Court to review any judgnment pronounced or order
nmade by it. An order passed in a crimnal case can be re-
viewed and set aside only if there are errors apparent on
the record. 1In this case, we are left only to guess what
reasons or grounds persuaded the Judge to pass this order
for, the Ilearned Judge has deliberately refrained from
stating his reasons and ’various grounds’ in the order

That the Judgnent was not set aside can be concl uded
from one inportant fact. One of the Judges who was a party
to this order (RB.-Msra, J) had earlier dismssed the
appeal wth convincing reasons. |If the Judgment was set,
aside by the —order passed in, the review petition, the
| earned Judge woul d definitely have given his own reasons
for doing so by a separate order. This has not been done.
Al that the order says isthat the review petition had been
adnmtted. The direction to re-hear the appeal, therefore,
can only be to ascertain reasons to see whether the Judgnent
need be set aside. I'n ny view, with great respect, it would
be highly unfair to the learned Judge (RB. Msra, J. ) to
contend that his earlier Judgnent was set aside.

It is left to us now, the unpleasant task to unrave

this nmnystery and to divine the nmnd of man. | nmust confess
nmy failure in this task. After heating the I|engthy argu-
ments, | have not been-able to find any error apparent on

the face of the record in the earlier Judgnment. The direc-
tion contained in the second order wasto re-hear  the ap-

peal. That wish has been set aside by the review ng order
nor any error
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di scernable on the face of the record shown, in nmy  consid-
ered view, the original order has to stand, which neans that
the appeal has to be dismssed affirmng it. This is the
short manner in which this appeal can be disnissed and | do
so. However, | do not propose to rest  content wth this
manner of di sposal of the appeal

5. This matter was heard at |ength. The stand taken by
the appellant is that the earlier Judgnent has been set
aside. Therefore, it is only fair that the facts of the case
and the questions of |aw beating on them are al so consi dered
since the matter has been placed before a bench of five
Judges.

6. The appeals referred to this Bench do not raise. any
guestions of constitutional law. There are decisions /ren-
dered by Benches of three Judges and two Judges of this
Court wherein the scope of Section 321 of Criminal “Procedure
Code (Section 494 of Ad Criminal Procedure Code) has been
di scussed at length. Two crimnal appeals 48 and 49 of « 1983
were referred to a Constitution Bench, originally. The Bench
that referred these appeals did not doubt the correctness of
such earlier Judgnents. The reference order reads as fol-
| ows:

"Special |leave granted in both the matters. In
view of certain decisions referred to at the
time of the hearing of the petitions wth
differing interpretations, it appears that in

order to clarify the legal issues connected
with power of w thdrawal of criminal cases and
put them beyond pale of controversy, it is

better the matter be placed before Hon’ ble the
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Chief Justice to place the matter before a
| arger Bench of five Judges."

It is this order of reference and the direction by the
Bench that heard the review petition, to re-hear this appea
i Mmediately after the decision in Nandani Satpathy’s case,
crimnal appeal Nos.48 and 49 of 1983, that has brought this
case al so before this Bench. This is the accidental coinci-
dence about which reference was nade by ne in the opening
par agraph of this Judgnent.

7. It is not necessary to deal at length with the facts
| eading to this appeal. The background facts have been given
in detail in the Judgnment sought to be reviewed. | do not,
therefore, think it necessary to encunber this Judgnment with
all the facts. | shall refer only to the bare facts neces-
sary for the purpose of this Judgnent.
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8. The appellant and respondent No. 2 belonged to the
rival political parties. The appellant is a menber of the
Bi har ' Legislative Assenbly. Respondent No. 2 was the Chief
M ni ster ' of Bihar. Respondent No. 4 was a close associated
of Respondent- No. 2. Respondent No. 3 started the Patna
Urban Co-operative Bank and becane its Chairnman. He and
respondent No. 2 were close friends. There were some irregu-
larities in the affairs of the bank. Proceedings were taken
to prosecute those connected with the bank for the irregu-
larities. The then Chief M nister (Respondent No. 2) ordered
the prosecution of the office bearers-and staff of the bank
including its Honorary Secretary Shri- K P. CGupta, Manager
M A. Haidari and the loan clerk.

Consequent upon ~a md termpoll to the Lok Sabha in
March, 1977, there was a change of Mnistry at the Centre.
In April, 1977, the Patna Secretariat Non- Gazetted Enmpl oyees
Association submtted a representation against the  second
respondent to the Prime Mnister and the Hone Mnister of
the Uni on Governnent. In June, the Government, headed by the
second respondent, was replaced by the Governnent headed by
Shri Karpoori Thakur. The Enpl oyees’ Association submtted a
copy of their representation to the new Chief Mnister on
July 9, 1977, requesting himto enquire into theallegations
agai nst the second respondent. After a detailed procedure
and obtaining requisite sanction fromthe Governor, a crim-
nal case was instituted by the vigilance against the second
respondent and others. On 19.2.1979, a charge-sheet was
filed.

9. The charge-sheet filed by the State of Bi har against
the respondents on 19th February, 1979, was for offences
under Sections 420/466/471/109/120-B of 1.P.C. ~and under
Sections 5(1)(a), 5(a)(b) & 5(1)(d) read with Section 5(2)
of the Prevention of Corruption Act, 1947. The charge
agai nst the second respondent was that he, who at all / mate-
rial tines, was either a Mnister or the Chief Mnister of
Bi har abusing his position as a public servant, in conspira-
cy wth the other accused, sought to interfere wth the
crimnal prosecution and surcharge proceedi ngs agai nst Nawa
Ki shore Sinha and others with a viewto obtain to hinself
and to the other respondents pecuniary advantage to the
detriment of Patna Urban Cooperative Bank. The Cheif Judi -
cial Magistrate took cognizance of the case on 29.7.1979.

10. There was a change of mnistry in Bihar in June,
1980 and the second respondent became the Chief Mnister
again. A policy decision was taken on 10.6.1980, that crim -
nal cases |launched out of political vendetta and cases
relating to political agitation be wth-
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drawmn. On 24.2.1981, the Governnent appointed Shri L,P.
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Sinha as a Special Public Prosecutor. On 25.2.1981, the
secretary to the Governnent of Bihar wote a letter to the
District Magistrate informing himof the policy decision
taken by the Governnment to w thdraw from prosecution of two
vi gilance cases including the case with which we are con-
cerned. He was requested to take steps for the w thdrawal of
the case. On 17th June, 1981, Shri Sinha nmade an application
under Section 32 1 of the Cr.P.C. to the Special Judge
seeking permssion to wthdraw from the prosecution of
respondent Nos. 2, 3 & 4, on four grounds; (a) Lack of
prospect of successful prosecution in the light of the
evidence, (b) Inplication of the persons as a result of
political and personal wvendetta, (c) |nexpediency of the
prosecution for the reasons of the State and public policy
and (d) Adverse effects that the continuance of the prosecu-
tion wll bring on publicinterest inthe light of the
changed situation. The learned Special Judge gave consent
sought,” by his  order dated 20th June, 1981. A crimna
revision was tiled before the Hi gh Court against this order
This was ‘dism ssed on 14th Septenber, 1981 and this dism ss-
al has given rise to this appeal-
11. The application for w thdrawal and their order granting
consent are assailed on the follow ng grounds:
(1) The wi thdrawal was unjustified on nerits.
(2) /It was against the principles settled by
this Court in various decisions governing the
exerci se of power under Section 321 Cr. P.C
(3) 'Neither the public prosecutor nor the
Speci al "Judge applied their mnd in the appli-
cation for wi thdrawal and in the order giving
consent .
(4) Shri L.P. Sinha was not conpetent to apply
for withdrawal since Shri A K Datta' s appoint-
ment to conduct the case under Section | 24(8)
of the Cr.P.C ‘had not been cancell ed.
(5) In the circunmstances of the. case Shri
Sinha did not function independently but was
i nfl uenced and gui ded by the State Governnent
decision in the matter and the w thdrawal was
vitiated for this reason.

12. 1 wll dispose of question No. 4 first. It is not neces-
sary to
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consider in detail the question whether Shri Sinha was

conpetent to nmake the application for withdrawal. The  con-
tention is that Shri Sinha' s appointnent is bad since the
earlier appointment of Shri Datta had not been set aside.
This case was pressed before the three Judges who heard. the
appeal first and is repeated before us also. Al the three
Judges who gave the Judgenent in the case of Sheonandan
Paswan v. State of Bihar & Os., [1983] 2 SCR 61, have
declined to accept the plea that Shri Sinha was not a conpe-
tent public prosecutor since Shri Datt’s appoi ntnment had not
been cancelled. | adopt the reasons given in the judgnent
and reject the plea repeated before us.

13. The real question that has to be answered in this
case i s whether the executive function of the public prose-
cutor in applying for, and the supervisory functions of the
Court in granting consent to, the wthdrawal have been
properly perforned or not. The four remaining points enumner-
ated above virtually revolve around this question

14. Section 321 needs three requisites to nmake an order
under it wvalid; (1) The application should be filed by a
public prosecutor or Assistant public prosecutor who is
conpetent to make an application for wthdrawal, (2) He nust
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be in charge of the case, (3) The application should get the
consent of the Court before which the case is pending.

| find that all the three requisites are satisfied here.
The question is whether the functions by the public prosecu-
tor and the Court were properly performed. At no stage was a
case put forward by any one that the application nade by the
public prosecutor was either mala fide or that it was not in
good faith. There is no allegation of bias against the
Speci al Judge. The application filed by the public prosecu-
tor discloses the fact that he had gone through the case
diary and the relevant materials connected with the case and
that he cane to the conclusion that in. the circunstances
prevailing at the tinme of institution of the case and inves-
tigation thereof, the case was instituted on the ground of
political vendetta and only to defame the' fair inage of
J.N. Msra. This statenent of the public prosecutor has not
been chall enged as borne out of any unwhol esonme notive. It
has not been made out or suggested that the public prosecu-
tor was notivated by inproper considerations. The only
contention raised is that the reasons are not sufficient or
rel evant.
15..The public prosecutor should normally be credited wth
fair-
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ness in exercise of his power under Section 321, when there
is no attack against himof having acted in an inproper
manner. He had before himthe State Governnment’s conmunica-
tion of the policy taken by it. He had before himthe case
diary statements and ot her materials. He perused them before
filing the application. Thus his part under Section 321 in
this case has been perforned strictly in conformty wth
this Section. The question that remains- then is whether the
grounds urged by himin support of wthdrawal were suffi-
cient in law The application clearly shows that Sh. ' Sinha
applied hi s mnd to the facts of, the case. One ‘would
normal |y not expect a nore detailed statenent in an applica-
tion for withdrawal than the one contained in the /applica-
tion in question, when one keeps in view the scope of Sec-
tion 321 and the w de | anguage it uses. The pleathat there
was | ack of application of nmind by the public prosecutor has
only to be rejected in this case.

16. The Chief Judicial Mgistrate was acting as the
Speci al Judge. In his order giving consent he has expressly
stated that he perused the relevant records of the case
before granting consent. This statenent was not -~ challenged
in the revision petition before the Hgh Court. 1t has,
therefore, to be assumed that the Magistrate perused the
rel evant records before passing the order. W nust give due
credence to this statenent by the Magistrate. There is no
other allegation against the Special Judge. Thus the /func-
tion of the Special Judge was also perforned in conformty
with the Section. The matter was taken in revision before
the Hi gh Court. The Hi gh Court dismissed the revision and
while doing so exercised its power properly because the
materials before the Court would justify only an order  of
di smi ssal and not an order ordering retrial

17. Section 32 1 gives the public prosecutor, the power
for withdrawal of any case to any stage before judgment is
pronounced. This pre-supposes the fact that the entire
evidence may have been adduced in the case, before the
application is 'nmade. When an application under Section 321
Cr.P.C. is made, it is not necessary for the Court to assess
the evidence to discover whether the case would end in
conviction of acquittal. To contend that the Court when it
exercises its limted power of giving consent under Section
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321 has to assess the evidence and find out whether the case
would end in acquittal or conviction, would be to re-wite
Section 321 Cr.P.C. and would be to concede to the Court a
power which the schene of Section 321 does not contenplate.
The acquittal or discharge order under Section 321 are not
the sanme as the normal final orders in crimnal cases. The

conclusion wll not be backed by a detailed discussion of
the evidence in the case of
782

acquittal or absence of prina facie case or groundl essness
in the case of discharge. Al that the Court has to see is
whet her the application is made in good faith, in the inter-
est of public policy and justice and not to thwart or stifle
the process of law. The Court, after considering these facts
of the case, will haveto see whether the application suf-
fers from such inmproprieties or illegalities as to cause
mani fest injustice if consent is given. In this case, on a
reading  of the application for withdrawal, the order of
consent and the other attendant circunstances, | have no
hesitation “to hold that the application for withdrawal and
the order giving consent were proper-and strictly within the
confines of Section 321 Cr.P.C.

18. Wiile construing Section 321, it is necessary to
bear in mnd the wide phraseology used in it, the schene
behind it and its field of operation. True, it does not give
any guideline regarding the grounds on which an application
for withdrawal can be made. But in applying-it, we have to
bear in mnd that it was enacted witha specific purpose and
it would be doing violence 'to its |anguage and contents by
inmporting into the section words which are not there or by
restricting its operation by fetters in the formof condi-
tions and provisos. Its predecessor Section 494 had been on
the statute book fromthe inception of the Crimnal ' Proce-
dure Code. When the code was anended in1973, this | Section
was re-nunbered and the only change brought in this section
is to add the words "in charge of the case" while referring
to the Public Prosecutor or Assistant Public Prosecutor.

19. The old code contained a section which enabled the
Advocate General to informthe High Court before which a
case is pending at any stage before the return of the ver-
dict that he will not further prosecute the defendant upon
the charge. This was Section 333 Cr.P.C. The discretion of
the Advocate General under this Section was absolute. 1t was
not subject to any control. Wen the Advocate GCeneral in-
forns the Hi gh Court that he does not propose to proceed
with the prosecution, the Court has no alternative but to
stay all proceedings and to act in accordance with that
section. That section has now been deleted from the Code.
Public Prosecutors are |lesser nortals and therefore the
di scretion given to them by section 321 is |less plenary and
is made subject to one limtation and that is the consent of
the Court before which the prosecution is pending.

Section 333, which was del eted consequent on the discon-
tinuance of original crimnal trials in the Hi gh Court, —has

still a beating, while considering the scope of Section 32 1
correspondi ng to Section
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494 of the earlier code and a conparative study of the two
sections and their scope will be appropriate. Both the
Sections pertain to withdrawal of prosecutions though at
different level. A harnonious view should, in ny view,
prevail in the reading of the two sections. Section 333 does

not give any discretion or choice to the H gh Court when a
notion is made under it. Such being the case, Section 321
must al so be construed, as conferring powers within circum
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scribed limts to the Court to refuse to grant permission to
the public prosecutor to withdraw the prosecution. |If such a
harmonious view is not taken it would then lead to the
anonmal ous position that while under Section 333, a High
Court has to yield helplessly to the representation of the
Advocate Ceneral and stop the proceedi ngs and di scharge or
acquit the accused, the subordinate courts when noved under
Section 321 C.P.C. would have a power to refuse to give
consent for w thdrawal of the prosecution if it is of opin-
ion that the case did not suffer frompaucity of evidence.
The legislature would not have intended to confer greater
powers on the subordinate courts than on the High Court in
the exercise of powers under Section 494 of the old Code and
Section 333 respectively. It would, therefore, be just and
reasonable to hold that while conferring powers upon the
subordinate courts under Section 494 to give consent to a
public prosecutor w thdrawi ng the prosecution, the |egisla-
ture had only intended that the courts should perform a
supervisory function and not an adjudicatory function in the
| egal sense of the term
Section 321 reads as foll ows:
"321. Wthdrawal from prosecution--The Public
Prosecutor or Assistant Public Prosecutor in
charge of a case may, with the consent of the
Court at any time before the Judgnent is
pronounced, w thdraw fromthe prosecution of
any | person either generally or in respect of
any ‘one or nore of the offences for which he
is tried; and, upon such wi thdrawal: -
(a) if it is nmade before a charge. has been
franed, the accused shall be discharged in
respect of such offence or of fences;
(b) if it is nade after a charge has been
franed, or when under this code no charge is
requi red, he shall be acquitted in respect of
such of fence or offences." (Proviso onitted)
This Section enables the Public prosecutor, in charge of the
case to withdraw fromthe prosecution of any person at any
time before the
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Judgnent is pronounced, but this application for wthdrawa
has to get the consent of the Court and if the Court gives

consent for such withdrawal the accused will be discharged
if no charge has been framed or acquitted if charge has been
franed or where no such charge is required to be framed. It

clothes the public prosecutor to withdraw fromthe prosecu-
tion of any person, accused of an offence both when no
evidence is taken or even if entire evidence has been taken

The outer limt for the exercise of this power is "at ' any
time before the Judgnent is pronounced"”.

20. The Section gives no indication as to the grounds on
whi ch the Public Prosecutor may nake the application, or the
consi derations on which the Court is to grant its consent.
The initiative is that of the Public Prosecutor and what the
Court has to dois only to give its consent and not to
determine any matter judicially. The judicial function
implicit in the exercise of the judicial discretion for
granting the consent would normally nean that the Court has
to satisfy itself that the executive function of the Public
Prosecut or has not been inproperly exercised, or that it is
not an attenpt to interfere with the normal course of jus-
tice for illegitinmte reasons or purposes.

21. The Court’s function is to give consent. This sec-
tion does not obligate the Court to record reasons before
consent is given. However, | should not be taken to hold
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that consent of the Court is a matter of course. Wen the
Public Prosecutor nakes the application for wthdrawal after
taking into consideration all the naterials before him the
Court exercises its judicial discretion by considering such
material s and on such consideration, either gives consent or
declines consent. The section should not be construed to
nmean that the Court has to give a detailed reasoned order
when it gives consent. If on a reading of the order giving
consent, a higher Court is satisfied that such consent was
given on an overall consideration of the naterials avail-
abl e, the order giving consent has necessarily to be uphel d.

22. It would be useful to compare the scope of the
Court’s power under Section 321 with sonme other sections of
the Code. There are sonme provisos in the Code which relate
to the manner in which Courts have to exercise their juris-
diction in pending cases when applications are made for
their wthdrawal or when the Court finds that there is no
ground ~to proceed wi th the cases. Sections 203,227,245, 257
and 258 ‘are some such sections. Section 203 of Crimnal
Procedure Code enpowers a Magistrate to dismiss a conplaint
at the initial stage itself if he is of opinion that there
is no sufficient ground for proceedi ng. But,
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before doing so, the Magistrate is called upon to briefly
record his reasons for so doing. The Section reads as fol-
| ows:
"203. Dismssal of conplaint.
If, ‘after considering the statenents on oath
(if any) of the conplainant and of the wt-
nesses and the result of the enquiry or inves-
tigation (if —any) under Section. 202, the
Magi strate is of opinion that there is no
sufficient ground for proceeding, he shal
di sm ss the conplaint, andin every such case
he shall Dbriefly record his reasons for so
doi ng. "

Section 245(1) deals with the power of the Mgistrate in
di scharging an accused when no case has been ‘nade out
against him However, the Section inposes an obligation on
the Magistrate to record his reasons before discharging the
accused, Section 245(1) reads as foll ows:

"I'f, upon taking all the evidence referred to
in Section 244, the Magi strate considers, for
reasons to be recorded, that no case against
the accused has been nade out-which, if ~unre-
butted, would warrant his conviction, the
Magi strate shall discharge him"
This section gives the Magistrate, in cases where he consid-
ers that the accused shoul d be discharged, a power to  dis-
charge him but the power is lettered by an obligation to
record his reasons for doing so. If reasons are not recorded
in an order of discharge that would be violative of the
mandat e of the Section.

Section 245(2) enables the Magistrate to discharge an
accused "at any previous stage" of the case also if  _he
consi ders that the charge against an accused is groundl ess.
Sub-section (1) deals with a stage when all evidences re-
ferred to in Section 244 is taken. Section 244 deals with
evidence in any warrant case instituted otherwi se than on a
police report. It.is when all such evidence has been taken
that the Magi strate can di scharge the accused under Section
245(1), while Section 245(2) deals with the case in which
the evidence referred to in Section '244 has not been taken
Here again the order of discharge by Magistrate has to be
supported with reasons for discharge. Section 245(2) reads
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"Nothing in this section shall be deermed to prevent a Magi s-
trate from di schargi ng the accused at any previous stage of
the case if, for reasons to be recorded by such Magistrate,
he considers the charge to be groundl ess.”

An order of discharge under either of the two sub-sections
can be sustained only if the Magistrate has recorded his
reasons for discharge.

Section 257 in chapter 20, deals with trial of sumons
cases by a Magistrate and provides for the w thdrawal of
conplaints. It reads as foll ows:

"257. Wthdrawal of Conplaint--1f a conplain-
ant, at any tine before a final order is
passed i n-any case under this Chapter, satis-
fies the Magistrate that there are sufficient
grounds for permtting himto wthdraw his
conpl ai nt agai nst \the accused, or if there be
nore ~than one accused, against all or any of
them the Magistrate may permit himto wth-
draw t he same, and shal'l thereupon acquit the
accused against. when the conplaint is so
wi t hdr awn. "
The wording of this section is also significantly different
fromSection 32 1. 'Wen a conpl ai nant wants to withdraw his
conpl ai nt agai nst the accused, the Magi strate can permt him
to withdraw the sane and acquit the accused agai nst whomthe
conplaint is so withdraw, only when he satisfies the Magis-
trate that there are sufficient grounds for pernmitting him
to withdraw his conplaint. In. other words, the conplainant
cannot wthdraw his conplaint as he pleases nor  can the
Magi strate pernit himto do so unless the Magistrate satis-
fies hinself that there are sufficient grounds to withdraw
the conplaint. This section thus contenplates an ' order
di sclosing sufficient grounds to satisfy the Magistrate to
accord permission to wthdraw the conplaint. The power
conferred on a Magistrate under this Section is in order to
ensure that a conpl ai nant does not abuse the process of |aw
by filing a false or vexatious complaint against anot her and
wi thdrawi ng the conplaint after adequately enbarrassing or
harassi ng the accused so as to escape the consequences of a
conplaint or suit for mal aci ous prosecution by the accused
in the conplaint.

Section 258 Cr.P.C. in the sane chapter deals with the
power of Magistrate to stop proceedings in certain cases
whi ch can al so be usefully read
787

"258. Power to stop proceedings (in certain
cases-ln any sunmobns case instituted otherw se
than upon conplaint, a Magistrate of the first
class or, with the previous sanction- of the
Chi ef Judicial Mugistrate, any other Judicial
Magi strate, may, for reasons to be recorded by
him stop the proceedings at any stage wthout
pronounci ng any judgnent and where such stop-
page of proceeding is made after the evidence
of the principal witness has been recorded,
pronounce a judgnment of acquittal, and in any
other case, release the accused, and such
rel ease shall have the effect of discharge."”
This section deals with the stopping of proceedings at any
stage w thout pronouncing any judgnent and acquitting or
di schargi ng the accused as the case may be, but the section
mandat es the Magistrate to record his reasons for doing so.
The Magistrate, cannot stop proceedi ngs under this section
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wi thout recording his reasons. Even in a Sessions case the

Sessions Court cannot exercise its powers of discharge under

Section 227 without recording reasons therefore. Section 227

isinthe following terms:-
"I'f, upon consideration of the record of the
case and the docunents submitted therewith
and after hearing the subm ssions of the
accused and the prosecution in this behalf,
the Judge considers that there is not suffi-
cient ground for proceeding against the ac-
cused, he shall discharge the accused and
record his reasons for so doing."

It is thus clear that the schene of the above Sections

differ from Section 321.

The scope of Section 321 can be tested from another
angle and that with reference to Section 320 which deals
wi t h "conpoundi ng of offences". Both these Sections occur in
Chapter~ 24 wunder the heading "General Provisions as to
Enquiries and Trials". Section 320(1) pertains to conpound-
ing of offences, in the table, which are not of a serious
nature while Section 320(2) pertains to offences of a
slightly serious in nature but not constituting grave
crimes. The offencesin the table under Section 320(1) may
be conpounded by the persons nentioned in the third colum
of the table without the perm ssion of the Court and those
given in the Table-I1, under Section 320(2) can be conpound-
ed only with the permission of the Court. Under Subsection
4(a), when a person who would otherwi se be conmpetent to
conpound an of fence under Section 320, is under the age of
18 years
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or is an idiot or a lunatic, any person conpetent to con-
tract on his behalf may, with the pernission of the ' Court,
conpound such of fence. Sub-section 4(b) provides that when a
person who would otherw se be conpetent to conpound an
of fence under this Section is dead, the |egal representa-
tive, as defined in the Code of Cvil Procedure, /of @such
person nmay, wth the consent of the Court, conpound such
of f ence.

These two sub-sections use the expression "with the
perm ssion of the Court" and "with the consent of the Court™
which are nore or |ess ejusden generis. On-a fair readi ng of
the above-nentioned Subsections it can be safely presuned
that the Sections confer only a supervisory power  on -the
Court in the matter of conpounding of offences. in the
manner indicated therein, wth this safeguard that the
accused does not by unfair or deceitful neans, secure a
conposition of the offence. Viewed thus | don’t think that a
plea can be successfully put forward that granting perms-
sion or giving consent under Subsection 4(a) or 4(b) for
conpoundi ng of an offence, the Court is enjoined to make a
serious detailed evaluation of the evidence or assessnent of
the case to be satisfied that the case would result in
acquittal or conviction. It is necessary to bear in. mnd
that an application for compounding of an offence can  be
nade at any stage. Since Section 321 finds a place in this
chapter imediately after Section 320, one will be justified
in saying that it should take its colour fromthe i medi ate-
Iy preceding Section and in holding that this Section, which
is a kindred to Section 320, contenplates consent by the
Court only in a supervisory manner and not essentially in an
adj udi catory manner, the grant of consent not dependi ng upon
a detail ed assessnent of the weight or volune of evidence to
see the degree of success at the end of the trial. Al that
is necessary for the Court to see is to ensure that the
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application for wthdrawal has been properly nmade, after
i ndependent consideration, by the public prosecutor and in
furtherance of public interest.

I referred to these sections only by way of illustra-
tion to enphasis the distinction between section 321 and
other sections of the Code dealing with orders wthdraw ng
crimnal cases or discharging or stopping proceedings. M
purpose in referring to the above sections is only to show
that Section 321, in view of the wide |anguage it uses,
enabl es the public prosecutor to withdraw fromthe prosecu-
tion any accused, the discretion exercisable under which is
lettered only by a consent from Court on a consideration of
the materials before it ‘and that at any stage of the case.
The Section does not insists upon a reasoned order by the
Magi strate while giving consent. Al that is
789
necessary to satisfy the section is to see that the public
prosecutor acts  in good faith and that the Magistrate is
satisfied that the exercise of discretion by the public
prosecutor i's proper

23. Thereis no appeal provided by the Act against an
order giving consent under Section 321. But the order is
revi sabl e under Section 397 of the Crimnal Procedure Code.
Section 397 gives the H gh Court or the Sessions Judge
jurisdiction to consider the correctness, legality or pro-
priety of any finding, sentence or order and as to the
regularity of the proceedings of any inferior Court. Wile
considering the legality, propriety or the correctness of a
finding or a conclusion, nornmally, the revising Court does
not dwell at length into the facts and evi dence of the case.
The Court in revision considers the materials only to satis-
fy itself about the correctness, legality and propriety of
the findings, sentence or order and refrains from substitut-
ing its own conclusion on an elaborate consideration of
evi dence.

An order passed under Section 321 conmes to this Court by
special leave, wunder Article 136 of the Constitution of
India. The appeal before us cane thus. It has ‘been the
declared policy of this Court not to enbark upon a ‘roving
enquiry into the facts and evi dence of cases like this or
even an order against discharge. This Court will not allow
itself to be converted into a Court of facts and evidence.
This Court seldom goes into evidence and facts. That is as
it should be. Any departure fromthis salutary self  inposed
restraint is not a healthy practice and does not conmrend
itself to nme. It is necessary for this Court  to renenber
that as an apex Court, any observation on nerits or on facts
and evidence of a case which has to go back to the Courts
below will seriously prejudice the party affected and it
should be the policy of this Court not to tread wupon this
prohi bited ground and invite unsavory but justifiable criti-
cism 1s this Court to assess the evidence to find out
whether there is a case for acquittal or conviction and
convert itself into a trial Court? Or is this Court to order
a retrial and exam nation of hundred witnesses to find out
whether the case would end in acquittal or conviction?
Ei ther of these conclusions in the case is outside the scope
of Section 321. This can be done only if we rewite Section
321.

24. Section 321 C.P.C. is virtually a step by way of
conposition of the offence by the State. The State is the
master of the litigation in crimnal cases. It is useful to
renmenber that by the exercise of functions under Section
321, the accountability of the concerned person or persons
does not disappear. A private conplaint can still be filed
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if a party is aggrieved by the withdrawal of the prosecution
but running the
790
possible risk of a suit of malicious prosecution if the
conplaint is bereft of any basis.

25. Since Section 32 1 does not give any guideline
regardi ng the grounds on which a withdrawal application can
be made, such gui delines have to be ascertained with refer-

ence to decided cases under this section as’ well as its
predecessor Section 494. | do not propose to consider al

the authorities cited before ne for the reason that this
Court had occasion to consider the question in all its

aspects in sonme of its decisions. Suffice it to say that in
the Judgnents rendered by various Hi gh Courts, public poli-
cy, interests of the adm nistration, inexpediency to proceed
with the prosecution for reasons of State and paucity of
evi dence were considered good grounds for wi thdrawal in many
cases .and not good grounds for w thdrawal in certain other
cases dependi ng upon the peculiar facts and circunstances of
the cases in those decisions. AIR 1932. Cal. 699 (Gribala
Dasi v. —Mader Gazi), AIR 1943 Sind 161 (Enperor v. Sita
Das), AIR 1936 Cal. 356 (Marihar Sinha v. Enperor), AR 1949
Pat na 233 (The King v. Muule Bux and Os.) AR 1952 Raj. 42
and 1933 Privy Council 266 are sonme of the cases which were
brought to our notice.
Ram Naresh Pandey’s case reported i'n 1957 SCR 279 is a
| and mark case which has |aid down the law on the point with
precision and certainty. In this decision the functions of
the Court and the Public Prosecutor have been correctly
outlined. Wile discussing therole of the Court, this Court
observed
"Hs discretion in such matters has necessari -
ly to be exercised with. reference, 'to such
material as is by then available and it is not
a prima facie judicial determnation of any
specific issue. The Magistrate's functions in
these matters are not only supplenentary, at a
hi gher level, to those of the executive but
are intended to prevent abuse. Section 494
requiring the consent of the Court for with-
drawal by the public prosecutor is nore .in
line with this schene, than with the provi-
sions of the Code relating to inquiries and
trials by Court. It cannot be taken to place
on the Court the responsibility for a prima
facie determnmination of the triable issue. For
i nstance the discharge that results therefrom
need not always conformto the standard of "no
prima facie case" under Sections 209(1)/ and
253(1) or of ’'groundl essness’ under Sections
209(2) and 253(2). This is not to say that a
consent is to be lightly given on the applica-
X X

tion of the
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public prosecutor, wthout]a careful and
proper scrutiny of the grounds on which the
application for consent is made."

Thi s deci sion was approved by this Court in MN  Sankarana-

rayanan Nair v. P.V. Bal akrishnan & Ors., [1972] 2 SCR 599

as is seen at page 606:
SR In the State of Bihar v. Ram Naresh
Pandey (1957 SCR 279) it was pointed out by
this Court that though the Section does not
give any indication as to the ground on which
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the Public Prosecutor may nmake an application
on the consideration of which the Court is to
grant its consent, it nust none-t he-1ess
satisfy itself that the executive function of
the Public Prosecutor has not been inproperly
exercised and that it is not an attenpt to
interfere wth the normal course of justice
for illegitimte reasons or purposes ..... "
26. | will now briefly refer to sone other cases cited to
understand how Courts considered the scope of Section 321
dependi ng upon the facts of each case.

In the case of Bansi Lal v. Chandan Lal, AIR 1976 SC 370
this Court followed its earlier decision reported in [1972]
2 SCR 599 which in turn followed [1957] SCR 279 and declined
consent when withdrawal ’'was sought on the ground that the
prosecution did not want to produce evidence and continue
the crimnal matter against the accused. The Sessions Judge
gave his consent as- it appeared to him"futile to refuse
permssion to the State to wthdraw prosecution". This
consent was set aside because reluctance to produce evidence
was held to be not sufficient ground for withdrawal.

In State of Orissa v. Chandri ka Mhapatra & Ors., [1977]
1 SCR 335 the application for wthdrawal was nmade on two
grounds: (i) that it was considered i nexpedient to proceed
with the case; (ii) that the evidence collected during
i nvestigation was neagre and no useful” purpose would be
served by proceedings with the case against the accused. The
Magi st rat e gave consent hol ding that conpelling the State to
go on with the prosecution woul dinvol ve unnecessary expend-
iture and waste of public time. This Court upheld the con-
sent and held that nmeagre evidence was a legitimte ground
for withdrawal. The foll ow ng observation at page 338 is
useful for our purpose on an inportant aspect- In that case,
as in this case, the Mgistrate had clearly stated in his
order that he was giving consent after going through the
material s placed before him This is how the Court sumed up
its finding:
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"It is difficult for us to understand how the
Hi gh Court coul d possibly observe in its order
that the Magistrate had not perused the case
diary when in terns the | earned Magi strate has
stated in his order that he had read the case
diary and it was after reading it that he was
of the opinion that the avernment of the prose-
cution that the evidence was  not sufficient
was not ill-founded. Then again it-is diffi-
cult to conmprehend how the High Court could
possibly say that the |[earned Magi'strat e
accorded consent to the w thdrawal ~of the
prosecution on the ground that it was  inexpe-
dient to proceed with the case, when,  in so
many terns, the learned Magistrate rejected
that ground and granted consent only on the
second ground based on i nadequacy of
evi dence .."
When the Magistrate states in his order that he has consid-
ered the materials, it is not proper for this Court not to
accept that statement. The proper thing to dois to hold
that the Magi strate gave consent on objective consideration
of the relevant aspects of the case. It would be acting
agai nst the mandate of Section 32,1 to find fault with the
Magi strate in such cases, unless the order discloses that
the Magistrate has failed to consider whether the applica-
tion is nmade in good faith, in the interest of public policy
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and justice and not to thwart or strifle the process of |aw.
In Balwant Singh v. State of Bihar, [1978] 1 SCR 604
this Court felt unhappy when the public prosecutor and the
Magi strate had surrendered their discretion, but stil
declined to grant | eave under Article 136 and the w thdrawa
stood confirmed.
I n Subhash Chander v. State, [1980] 2 SCR 44, this Court
uphel d the consent given for withdrawal since a fresh inves-
tigation had revealed that the case was framed by the con-
cerned Police Oficers with ulterior notives. This Court
observed that two relevant matters to be considered about
the consent are: (1) whether the considerations are germane
and (2) whether actual decision was taken by the public
prosecutor or he only obeyed the orders dictated to him by
ot hers.
in Rajendra Kumar-Jainv. State, [1980] 3 SCR 982, this
Court had to deal with tw sets of cases--one relating to
the Baroda Dynamte case and the other the Bhiwam Tenple
Denolition case. In that case, this Court summarised eight
propositiions which are given in the judgment rendered by
Tul zapurkar, J. in Sheonandan Paswan v. State of Bihar &
Os., This Court observed that paucity of evidence is not
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the only ground on which-the Public Prosecutor may withdraw
from the prosecution, though that is a ‘traditional ground
for withdrawal. Political purposes and  political vendetta
afford sufficient ground for wthdrawal.
27. Al the above decisions have foll owed the reasoning
of Ram Naresh Pandey’s case and the principles settled in
that deci sion were not doubt ed:
It is in the light of these decisions that the case on
hand has to be considered. |I find that the application for
wi thdrawal by the Public Prosecutor has been nmade in good
faith after careful consideration of the materials ©placed
bef ore himand the order of consent given by the Magistrate
was also after due consideration of wvarious details, as
i ndi cated above. It would be inmproper for this Court, keep-
ing in viewthe schene of Section 321, to enbark upon a
detailed enquiry into the facts and evi dence of the case or
to direct re-trial for that would be destructive of the
object and intent of the Section.
Now, | propose to quickly rush through the facts of ~the
case to nmake the discussion conplete.
28. Wen the matter was first heard by this Court, the
docunents produced were profusely referred to by counsel on
both sides. This consisted of also affidavits filed by both
sides. Baharul Islam J, after discussing the questions of
| aw exami ned the factual aspect also. Referring to  Shri
Venugopal an’s argunents (the appellants’ counsel then), on
facts, the | earned Judge observed as foll ows:
"The |earned Counsel fairly concedes that he
does not take nuch reliance or Oral evidence
but takes strong reliance on two pieces of
docunentary evi dence, nanely alleged creation
of forged docunents by Dr. Mshra and the
confessional statement of Haidari inplicating
Dr. Mshra."

On this concession, the | earned Judge proceeded to consider

the factual details pressed by th

1
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