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JUDGMENT

Y. K. SABHARWAL, J.

By judgnent under challenge, the H gh Court nodifying
t he decree passed by the trial~ court for specific
performance in respect of land in question, directed that
the plaintiff-respondent No.1l in this appeal, shall be
entitled to enforce the said decree subject to the issue of
final declaration under Section 21 of the Uban Land
(Ceiling and Regulation) Act, 1976 (For short, ‘the *‘ULC
Act’) by the authorities in accordance with law.” |In/ other
respects, substantially the judgment and decree of the tria
court was uphel d.

The defendants are in appeal. In the appeal and ot her
connected counter natters the main question is about the
interpretation of certain provisions of the ULCAct. Thi s
Act, in the first instance, canme into force on the date of

its introduction in the Lok Sabha, i.e., 28th January, 1976
and covered the Union Territories and 11 states which had
al ready passed the requisite resolution under Cause (1) of
Article 252 of the Constitution. This provision of the
Constitution enmpowers the Parlianment to legislate for two or
nore States on any of the matters with respect to which it
has no powers to make | aws except as provided in Articles
249 and 250. The effect of passing of a resolution under
clause (1) of Article 252 is that the Parlianment, which has
no power to legislate with respect to the matter which is
the subject matter of the resolution, becones entitled to
legislate with respect toit. On the other hand, the State
Legi sl ature ceases to have a power to make a law relating to
that matter. On 14th August, 1972 the QGujarat Assenbly had
resolved that the inposition of the ceiling on the holding
of urban i movabl e property and acquisition of such property
in excess of the ceiling and matters connected therewith or
ancillary and incidental thereto should be regulated in the
State of Gujarat by the Parlianent by |aw
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The ULC Act received assent of the President on 17th
February, 1976. The primary object and the purpose of the
ULC Act is to provide for the inposition of a ceiling on
vacant |and in urban aggl onerations, for the acquisition of
such land in excess of the ceiling limt, to regulate such
land and for matters connected therewith, with a view to
preventing the concentration of urban land in the hands of a
few persons and speculation and profiteering therein, and
with a viewto bringing about an equitable distribution of
land in urban aggl omerations to subserve the conmon good, in
furtherance of the directive principles of Article 39(b) and

(c).

Section 3 of the ULC Act provides that except as
ot herwi se provided in the Act, on and fromthe comencenent
thereof, no person-shall be entitled to hold any vacant | and
in excess of the ceiling limt in the territories to which
this Act applies under sub-section (2) of Section 1. The
expression ‘vacant land is defined in Section 2(q) to nean
land not  _being land nainly used for the purpose of
agriculture, in an urban aggloneration, but does not include

certain categories as stated in the section. The term
‘urban land” is defined in Section 2(0) of the ULC Act which
reads as under : "2.(0) "urban |l and" neans, -

(i) any land situated within the linmts of an urban
aggl omeration and referred to as such in the master plan
or

(ii) 1in a case where there is no naster plan, or where
the master plan does not refer to any land as urban | and,
any land within the limts of an urban aggl oneration and
situated in any area included within the local limts of a
muni cipality (by whatever nane called), a notified area
conmittee, a town area conmttee, acity and towmn committee,
a snmall town commttee, a cantonnent board or a panchayat,
but does not include any such |and which is mainly used for
the purpose of agriculture. Explanation.- For the purpose
of this clause and d.(q), -

(A "agriculture” includes horticulture, but
does not include, -

(i) rai sing of grass,

(ii) dai ry farm ng,

(iii) poul try farm ng

(iv) breedi ng of live-stock, and

(v) such cultivation or the grow ng of
such plant, as may be prescribed;

(B) land shall not be deened to be used mainly for the
purpose of agriculture, if such land is not entered in the
revenue or land records before the appointed day as for the
purpose of agriculture : Provided that where on any land
which is entered the revenue or land records before the
appointed day as for the purpose of agriculture, there is a
buil di ng which is not in the nature of a farm house then, so
much of the extent of such land as is occupied by the
building shall not be deened to be used mainly for the
pur pose of agriculture :

Provided further that if any question arises whether any
building is in the nature of a farmhouse, such question
shall be referred to the State Government and the decision
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of the State Governnent thereon shall be final

(O notwi thstandi ng anything contained in d.(B) of this
expl anation, land shall not be deened to be mainly used for
the purpose of agriculture if the | and has been specified in
the master plan for a purpose other than agriculture.”

The expression ‘master plan’ is defined in Section 2(h).
It reads :

"2.(h) "master plan", in relation to an area within an
urban agglonmeration or any part thereof, neans the plan (by
what ever nane called) prepared under any |law for the tine
being in force or in pursuance of an order made by the State
CGovernment for the devel opnent of such area or part thereof
and providing for the stages by which such devel opment shal
be carried out."

Section 4 fixes different ceiling limts with respect to
vacant land falling in categories A, B, Cand D. By Section
4(1)(c), the ceiling limt placed on such |land situated in
an urban aggl oneration falling within category C specified
in Schedule 1| is fixed at~ 1500 square neters. Section 5
prohibits certain transfers of vacant land. Section 5(3),
inter alia, provides that transfer nade in contravention of
the said provision shall be deened to be null and void.
Section 6 provides for the filing of statenments before the
conpetent authority by persons hol ding vacant land in excess

of ceiling limt. Section 8 provides for preparation of
draft statenent as regards vacant |and held in excess of
ceiling limt. The particulars of the statenent shal

contain details as enunerated in sub-section (2).

Sub-section (3) provides for service of the draft statenent
on the person concerned and also for~ calling from him
obj ections to the draft statenment. Sub-section (4) provides
that the conpetent authority shall duly consider any
objection received from such person and it shall, after
giving such person a reasonabl e opportunity of bei'ng heard,
pass such orders as it deens fit.  After disposal of the
obj ections, if any, received under - sub-section (4) of
Section 8, final statement is prepared under Section 9 of
the Act. Section 10 provides for acquisition of vacant 1and
in excess of the ceiling limt whereas Section 11 provides
for the paynent for such acquired |land. Section 15 provides
that where any person acquires by inheritance  etc. any
vacant |and which, together with the vacant land, if any,
already held by him exceeds in aggregate the ceiling limt,

such person wll have to file a statenent | before the
conpetent authority and the provisions of Sections 6 to 14
shall, so far as may be, apply to the statenent filed under
this section and to the vacant |and held by such person in
excess of the ceiling limt. Section 20 enmpowers the
Statement CGovernnent to exenpt any vacant land in public
interest and also in cases where such exenption is

considered to be necessary to avoid undue hardship to —any
person.

Section 21 of the ULC Act provides for cases where
excess land wll not to be treated as excess. The said
section reads thus :

"21. Excess vacant |land not to be treated as excess in
certain cases.-(1) Notwithstanding anything contained in any
of the foregoing provisions of this chapter, where a person
holds any vacant land in excess of the ceiling linmt and
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such person declares within such tinme, in such formand in
such nmanner as nmay be prescribed before the conpetent
authority that such land is to be wutilised for t he
construction of dwelling wunit (each such dwelling unit
having a plinth area not exceeding eighty square neters) for
the accommodation of the weaker sections of the society, in
accordance with any schene approved by such authority as the
State Government may, by notification in the officia
Gazette, specify in this behal f, then, the conpetent
authority may, after making such inquiry as it deems fit,
declare such land not to be excess |and for the purposes of
this chapter and permt such person to continue to hold such
land for the aforesaid purpose, subject to such terms and
conditions as may be prescribed, including a condition as to

the time limt wthin which such buildings are to be
construct ed. (2)Where any person contravenes any of the
conditions subject to which the perm ssion has been granted
under sub-section (1), the conpetent authority shall, by

order, | and after giving such person as opportunity of being
heard, declare such land to be excess |and and thereupon al
the provisions of this chapter shall apply accordingly."

Section 23 provides for disposal of vacant |and acquired
under the Act.

The land in Vadodara falls in Category C. The «ceiling
[imt is 1500 square nmeters. On 14th Septenber, 1976 a
declaration in Form No. (1) under Section 6(1) was filed by
Fat ehsi nhrao Gaekwad  declaring 242 acres as vacant |and
under the ULC Act.

From facts it is evident that -the transaction in
guestion was entered into because of enactnment of the ULC
Act . An agreenent dated 24th March, 1977 was entered into
between the Fatehsinhrao P. Gaekwad as the owner and
Savj i bhai Haribhai Patel as the licensee in respect of a
portion of property known an Laxm Vilas Palace Estate,
Vadodar a. For sake of conveni ence hereinafter Fatehsinhrao
P. Gaekwad has been referred as ‘original defendant No.1’
and Savjibhai Haribhai Patel as ‘plaintiff’. ~The Menorandum
of Agreenent (for short, ‘the agreenent’) recites that the
plaintiff has evolved a schenme for constructing dwelling
units for the acconmmodation of the weaker sections of the
soci ety as envisaged by Section 21(1) of the ULC Act. The
said units are to be constructed on a portion of 1and of the

owner’'s property - Laxm Vilas Palace Estate, save and
except Laxm Vilas Pal ace, Moti Baug Pal ace and Nazar Baug
Pal ace. The area under these three palaces which is to be

excluded is said to be approximately 100 acres -. equival ent
to about 4,00,000 square neters. The total land of the
property is about 707 acres. A Power of Attorney (For
short, ‘the power’) was al so executed on 24th March, 1977 by
original defendant no.1 in favour of the plaintiff. It,
inter alia, stipulates that the power is irrevocable.

Five schenmes under Section 21 of the ULC Act were filed
before the conpetent authority for the construction of the
dwelling wunits for accommodati on of the weaker sections of
the society. The first schene was filed wunder t he
signatures of original defendant No.1 on 15th March 1977.
It stipulated construction of 64,306 dwelling units at the
proposed cost of about 89,00,000,000/-. It is not in
di spute that even this scheme was evolved by the plaintiff.
The plaintiff as power of attorney holder of origina
defendant No.1 subnitted a second schene on 5th Cctober,
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1977 for construction of 38,375 dwelling units at the
estimated cost of about Rs.78,38,00,000/-. On 6th February,
1978 another schenme was submitted by the plaintiff which
stipulated construction of 35,660 dwelling units at the
proposed cost of Rs.39,59,00,000/-. On 5/8th January, 1979
yet another scheme (4th schene) for construction of 25,482
dwel | i ng units at t he estimat ed cost of about
Rs. 48, 35,00, 000/- was subnmitted. Finally, a schene (5th
schene) proposing construction of 4,356 dwelling units at
the estimated cost of about Rs.13,37,00,000/- was subnitted
on 29th January, 1979 by the plaintiff as a power of
attorney hol der of original defendant No. 1.

Soon after the submission of the schene dated 6th
February, 1978, original defendant No.1l executed on 10th
February, 1978 an affidavit-cumdeclaration. This docunent,
inter alia, declares that all terns and conditions contai ned
in Para 1 to 19 of the agreenent were agreed to and approved
by original -defendant No.1 and that the agreement was
executed by himvoluntarily while in sound state of mind and
consciousness —and is in  no circunmstances liable to be
cancel | ed. It also reiterates the execution of the
irrevocable Power dated 24th March, 1977 authorising the
plaintiff to adm nister the property of the declarant and to
put the housing scheme for constructing the houses for the
weaker sections on the said property and to nake necessary
additions and alterations in the schene and to nodify the
same consistent with the ULC Act and the guidelines issued
t her eunder

On 23rd February, 1980, original defendant No.1l through
his advocate sent a notice to the plaintiff, inter alia,
stating that the agreenment and the power dated 24th  March
1977 and affidavit-cum declaration dated 10th February,
1978 were illegal and i noperative and cancelling the
agreement and the power. A letter was also sent to the
conpetent authority requesting the said authority not to
proceed with any application in respect of the property
under Section 21 of the ULC Act which may either be pending
or may be made in future by the plaintiff.

Under the aforesaid circunstances, a suit was filed by
the plaintiff against original defendant no.1 on 7th April
1980 seeking declaration that cancellation of the agreenent
and the power was illegal and also praying for ~ decree of
specific performance of the agreement besi des  seeking
injunction and other consequential reliefs. . The suit was
originally filed against Fatehsinhrao Gaekwad as the only
def endant . Later, however, the specified authority, the
conpetent authority and the State of Gujarat were inpleaded
as defendants to the suit. Oiginal defendant No.1 died
during t he pendency of the sui t and hi s | ega
representatives were brought on record.

By judgnent and decree dated 12th March, 1992 the tria
court decreed the suit declaring the agreenent and the power
and affidavit-cumdeclaration as valid and subsisting
docunents binding on original defendant no.1 and on his
| egal representatives. A decree for specific perfornmance of
the agreement was also granted in favour of the plaintiff.
The defendants were ordered to specifically perform the
agreenment and were restrained fromcomrtting breach of the
agreement, power of attorney and obstructing the plaintiff
from acting as constituted attorney of defendant no.1 and
fromtaking any action regarding the schene.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 24

In the first appeal filed in the H gh Court challenging
the judgnment and decree of the trial court, three nmain
guestions considered were; (1) Wether the agreenment could
be rescinded,; power of attorney could be revoked and
affidavit-cumdeclaration ceased to be operative or not.
(2) Wiether it is a case for grant of relief of specific
performance and; (3) |If specific perfornance was to be
ordered, whether any conditions were required to be inposed.

The Hi gh Court by inmpugned judgment dated 15th June,
1998 held that the main purpose for which the agency was
created was the execution of the scheme for constructing
dwelling wunits for weaker sections of the society and wth
that end in view the plaintiff had to prepare the schenme and
get sanction fromthe authority in accordance with |aw and
i nvoking Section 202 of the Contract Act, the H gh Court
concluded that it is a case of agency coupled with interest.
Answering the first question, the H gh Court held that the
agreenment. _coul d not be rescinded, power of attorney could
not be revoked and affidavit-cumdeclaration did not cease
to be operative. The second question was al so answered in
favour of the plaintiff holding that the conmpensation in
noney was not adequate relief and the plaintiff was entitled
to specific performance of the agreenent.

In respect of the third question the High Court held
that the decree for specific performance could be enforced
subject to conditions but for the said purpose it was not
necessary to remand or reverse the decree and it could be
nodi fied inposing the condition. |It, therefore, held that
t he plaintiff was entitled to enforce the specific
performance as granted by the trial court subject to the
condition of final declaration under Section 21 of the ULC
Act being issued with regard tothe land in question by the
specified authority, the competent authority and the State
of Q@ujarat in accordance with law. The authorities were
directed to take a final decision either way with'regard to
the issue of the declaration under Section 21 of the ULC Act
at the wearliest possible opportunity but inno case |ater
than 15th August, 1998. On 20th June, 1998, an order was
passed by the Competent Authority under Section 21(1) of the
ULC Act approving the fifth schene dated 29th January, 1979
and declaring that the plaintiff is entitled to hold as a
power of attorney holder the land adneasuring 23,91, 125

sqg.ntrs. (approxi mately 598 acres) as additional” vacant
land for the purpose of Chapter I1l of the ULC Act and has
right to make maxi mum construction as adm ssible under. the
rul es. The order dated 20th June, 1998 was challenged in a

wit petition filed in the High Court of Gujarat. The said
wit petition has been withdrawn to this Court to be heard
and disposed of along with this appeal. The ULC Act has
since been repealed during the pendency of this appeal by
Repeal ing Act No.15 of 1999. The Repealing Act was passed
by the Parlianent on 22nd March, 1999 and was adopted by a
Resol ution passed by the legislature of State of Cujarat
under C ause (2) of Article 252 of the Constitution, on 30th
March, 1999. Reverting to facts, admittedly possession of
the land in question was with original defendant No.1 when

the suit was filed. It is not the case of the plaintiff
that the possession was delivered to himeither when the
agreenment was entered into or till date. The plaintiff s

not in possession of the land. Declaration under Section 21
of the ULC Act had not been nade when the suit was filed.
It has been made after the passing of the inmpugned judgnent
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and pursuant to directions contained therein. The said
declaration, as already stated, is the subject matter of
challenge in the transferred wit petition. One of the
guestions which falls for our determination is as to what
rights the plaintiff is entitled to enforce prior to issue
of declaration wunder Section 21 of the ULC Act and before
the plaintiff is put into possession. Is the plaintiff
entitled to seek specific performance of the agreenent or is
he entitled to sue for only damages? Now, with regard to
documents executed between the plaintiff and origina
defendant No.1 the agreenment and power of attorney were
executed on the sanme day, i.e., 24th March, 1977. The
af fidavit-cum decl aration was executed by origi na
def endant No.1 on 10th February, 1978. The plaintiff was to
undertake the developnent of the property in the manner
provided in the agreenent in conformty with Section 21 read
with rules and guidelines issued under the ULC Act. The
original ‘defendant No.1l, as stipulated in the agreenent,
agreed that the plaintiff shall construct dwelling units for
the accommodation of the weaker sections of the society on
his land. The delivery of possession by original defendant
No.1 to the plaintiff is contenplated by clause (4). The
construction as per scheme is contenplated under clause
(13). dCdause (17) deals with rescission of the agreenent by
either party. The /'said three clauses read as under

"(4) On the Conpetent Authority making - a declaration
that the land of the said property is not in excess of the
Ceiling area and on his granting perm ssion to the owner to
continue to hold the land of the said property for purpose
of the schene above referred to be prepared by the Licensee
of the Second Part, the owner of the First Part shal
deliver possession of the said property to the Licensee of
the Second Part for the execution of the said schene and
construction of the buildings under the said schene.

XXX XXX XXX

(13) On the delivery of possession of the said property
to him as stated in clause (4) above, the Licensee of the
Second Part shall be entitled to construct dwelling units
and other building in accordance wi th the schene.

(17) This agreenent shall not be unilaterally rescinded
by either party after the Licensee of the Second Part has
been put in possession of the said property."

In S. Chat t anat ha Karayal ar v. The Central Bank of
India & Os. [(1965) 3 SCR 318], the observations of

Moul ton, L.J. in Mnks v. Wiitley were quoted and are
relevant while dealing with the question of interpretation
of several deeds which formpart of same transaction. The

observations read as foll ows :

"Where several deeds formpart of one transaction -and
are cont enporaneously executed they have the same effect for
all purposes such as are relevant to this case as if they
were one deed. Each is executed on the faith of all the
others being executed also and is intended to speak only as
part of the one transaction, and if one is seeking to make
equities apply to the parties they nmust be equities arising
out of the transaction as a whole."

The agreenment and power contenplate two stages for the
parties to take steps required of them Certain steps are
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required to be taken by the plaintiff prior to the grant of
declaration wunder Section 21 and before he is put into
possession and certain steps after such grant and on being
put into possession. The plaintiff is required to prepare a
schene in conformty with Section 21 at his cost and to file
on behalf of the owner a declaration in regard to the said
property before the conpetent authority within the
prescribed period. The original defendant No.1 is required
to sign relevant papers, applications, plans, draw ngs etc.
as and when required by the plaintiff for the purpose of
declaration and inquiries contenplated by Section 21(1) of
the ULC Act. On making of declaration, as per clause (4),
original defendant No.1 i's required to deliver possession of
the land to the plaintiff for execution of the schene and
construction in terns thereof. The plaintiff is authorised
to recover the price of the lland as may be determni ned by the
conpetent authority and/or the State Government from their
prospective menbers in the schene; and is also entitled to
receive deposits from the nmenbers and obtain |oans from
banks and other financial institutions and/or individuals
for financing the schene. Li kewi'se, in the power of
attorney also, the plaintiff has been authorised to take
certain steps on behalf of the owner before the grant of
decl aration wunder Section 21 and being put into possession
and certain steps after being put into possession. It s
correct, as contended by M. Dhanuka, that these docunents
form part of same transaction. These docunents have to be
read together with a viewto find out the manifest intention
of the parties. It  may, however, be noticed t hat
af fidavit-cumdecl aration dated 10th February, 1988 was
executed only by original defendant No.1 for the purpose of
filing it before the conpetent authority andit reiterates
the agreenment and the power. By execution of this docunent
it was neither intended to confer any additional rights in
favour of the plaintiff nor to place any restriction on
original defendant no.1 which was not envisaged by the
agreenent .

The di sputes between the parties arose before the schene
was sanctioned and the plaintiff was put into possession and
the agreement and the power were termnated in- terms of
noti ce dated 23rd February, 1980 sent on behalf of origina
defendant No.1l. At this stage the suit was filed. In the
plaint, the plaintiff states that it is necessary for
protection and preservation of his rights. that defendant
No.1 be restrained fromparting with possession of the
property. The first prayer of the plaintiff .is that it may
be declared that the Menorandum of agreenent |(dated . 24th
March, 1977, the irrevocable power of attorney dated /24th
March, 1977 and the affidavit-cumdeclaration dated 10th
February, 1978 are valid, subsisting and binding on the
Def endant No.1. There is no prayer in the plaint seeking a
mandatory injunction against the authorities directing them
to sanction the schenme. It has not been and cannot  be
di sputed that in the event of non-grant of the schene by the
authorities the agreenment would have fallen t hrough
Agreenent does not contenplate that title in the I and woul d
pass on to the plaintiff. Further even the title in the

superstructure, i.e., dwelling units to be constructed was
to remain with the plaintiff only till such time the sane is
transferred by him in favour of the allottees or their
soci ety. It is not disputed that the plaintiff could not

retain any dwelling unit for his own benefit.

It is common ground that the main purpose for which the
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agreement was entered into between the parties was the
construction of residential houses for the weaker sections
of the society in termof Section 21 of the ULC Act. M.
Nari man contended on behal f of the appellants that under the
applicable naster plan the suit land is reserved for ‘open

space’ and residential houses cannot be constructed
thereupon and, therefore, the agreenent is incapable of
specific perfornmance. On the other hand, M. Dhanuka

contended that the applicable master plan is the one that
exi sted on the date when excess vacant land first acquired
the character of such land, i.e., on enforcement of the ULC
Act and according to the said master plan the land is
reserved for residential houses. Further contention of
| earned counsel is that assum ng nodification of the naster
plan is required to be considered, even then there is no
i mpedi ment in the inplenentation of the scheme inasnuch as
there does not exist —absolute bar for construction of

residential houses. It is submtted that as a matter of
fact, 'the declaration dated 20th June, 1998 provides for
obtaining of all requisite permssions whatever, if any,

whi ch my be required bef ore commencing the actua

construction or work. Further, it is contended, in case of
i nconsi stencies, if ~any, ~between the provisions of Town
Planning laws and the ULC Act, provisions of the ULC Act
will prevail in view of overriding provisions as contained
in Section 42 of the ULC Act. In the draft devel oprment pl an
dated 29th February, 1963 prepared under the Bonmbay Town
Pl anning Act, 1954, the entire area of Laxm Vilas Pal ace
Estate (except the block of |landalong the river Vishwanmitri
and on north and sough of the Zoo Road) was | eft
undesi gnat ed. This excepted part of block of land was
designated for agricultural use. The State Governnment on
21st Septenber, 1976 issued a notification under Section
10(1) of the aforesaid Act sanctioning the draft devel opnent
pl an subject to the nodifications, inter alia, that the part
of the area of Laxm Vilas Pal ace Conpound whi ch had @ been
| ef t undesignated in the devel opnent plan shall be
designated for residential use under Section 7(a) of the
said Act and the block of |land situated along the river
Vishwanmitri and on north and south of the Zoo Road  passing
through Laxm Vilas Pal ace which had been designated for
agricultural use shall be released fromthe said designation
and the land so released shall be reserved for recreational
purposes under Section 7(b) of the Act. A~ further
notification dated 17th May, 1975 under Section 10A(1) of
the Act was issued by the Governnent of Qujarat proposing to
nodify the developnent plan dated 21st Septenber, 1970
providing that the Ilands of Laxm Vilas Palace shown as
residential zone in the sanctioned devel opnent plan Vadodara
shall be released fromthe said use and the |ands/ thus
rel eased shall be reserved for open space under Section 7(b)
of the Act as shown in the plan. A notification dated 16th
January, 1978 issued by the Cujarat Governnent in exercise
of powers conferred under Section 10A of the Bonbay Town
Pl anning Act, 1954 sanctioning the variations proposed by
the notification dated 17th May, 1975 to Final Devel opnent
Pl an dated 21st Septenber, 1970 notified 15th March, 1978 as
the date fromwhich the variations would cone into force

By clause (23) of the Schedule appended to the said
notification, it was provided that the |land of Laxm Vilas
Pal ace shown as residential zone in the sancti oned
devel opnent plan of Vadodara shall be released fromthe said
use and the lands thus rel eased shall be reserved for open
space under Section 7(b) of the said Act. M. Dhanuka is,
however, right in contending that the notification dated
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16th January, 1978 never becane operative for the reason
that before the said notification came into force, the
Bonbay Town Planning Act, 1954 was repealed we.f. 1st
February, 1978 and the said notification was not saved under
Section 124(2) of the G@ujarat Town Planning and U ban
Devel opnment Act, 1976, which cane into force we.f. 1st
February, 1978.

If the position had rested in ternms of what has been
stated above, the consequences nay have been different. It
was, however, not so. Under the aforesaid Gujarat Act, on
17th May, 1979, draft devel opnment plan under Section 13 was
published wherein the 'suit |land was designated as ‘open
space, sport stadium Bus terminus and court’. During the
pendency of the suit, on 25th January, 1984, the fina
devel opnent pl an prepared by the Vadodara Urban Devel opnent
Aut hority issued under the Gujarat Act came into effect. As
per the said fipnal devel opnent plan, the land in question is
reserved for open space etc. as stated in draft devel opnent
pl an dated 17th May, 1979.

The CGovernnent of Qujarat issued a circular dated 1st
April, 1978 regarding inplenentation of guidelines issued
under Section 21 of the Act and anended ULC Rules. One of
the salient feature of ‘the said circular was that the scheme
shall be in consistence with the Master plan. It also
provided that the schene subnitted shoul d adhere to the
prevailing municipal Regul ations, Town Pl anning requirenments

and other statutory requirenents.” |If any development is
required as per these regulations, then the scheme should
i ncl ude such devel opnent. 1t also provided that pernissible

density and other regulations |ike mninmm size, comobn
plot, mnimm height, specification and  construction of
stories etc. wll also have to be adhered to. It | further
provided that the perm ssion to undertake the scheme wll be
given only in residential zones as indicated in the
Devel oprnent Pl an.

The Cujarat Government in supersession of the earlier
circular dated 1st April, 1978 issued fresh guidelines on
22nd May, 1979 regarding the inplenentati on of schemes under
Section 21 of the ULC Act. These guidelines, inter alia,
stipulated that the area of 50% of the total house shall not
increase 40 square nmeters and the plinth area and the
remaining building plinth area shall not exceed 80 square
nmeters. The construction work under the scheme should be in
consonance with the provisions of the Master planand shoul d
be over within 5 years fromthe date of the sanction under
Section 21(1) granted by the conpetent authority.. The units
constructed under the schene shall be allotted to the weaker
sections of the society by way of sale or hire-purchase or

on hire basis. It also provided that the construction shal
be made in accordance with the Town Planning Regulation
Muni ci pal Regul ati ons, Building Regul ations etc. The
conpetent officer shall grant the schene subject to the

building regulation, mnargin of the municipal corporation
panchayat etc. According to the guidelines, the specified
officer and the conpetent officer are required to ensure

that the conditions are conplied wth. The gui delines
stipulated the withdrawal of exenption in case of violation
of any of the conditions. It is of significance to note

that it was specifically provided that at the tine of
sanctioning the scheme, the conpetent authority shall ensure
that the land in respect of which the schene is submitted is
not placed in reservation. As already stated, the land in
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guestion is shown as open space in the draft devel opnent
pl an of Vadodar a.

The Hi gh Court by inpugned judgnment, as already noticed,
nodi fied the decree of the trial court and directed that the
decree for specific performance shall be operative only if
declaration is issued under Section 21 of the ULC Act. On
the question whether construction of residential units on
the suit land was pernmissible or not, the H gh Court
followi ng the decision of this Court in Atia Mhanmadi Begum
(Smt.) . State of UP. & Os. [(1993) 2 SCC 546] held
that the construction of residential units cannot be said to
be forbi dden because of subsequent change in the nmaster plan
and for considering whether residential wunits can be
constructed or not, the relevant master plan to be
considered is the one which was in existence on 17th
February, 1976, when the ULC Act was enforced. The Hi gh
Court has held that

"...the  construction of residential units on such |and
cannot be said to be forbidden by any | aw nerely because in
the subsequent master ~plan-it has been shown to be open
space. The rights of the parties were crystallised on the
date of the conmencement of the Act and such rights have to
remai n unaffected by the subsequent events."

The Hi gh Court has further held

"Atia Mhamuadi. begum (supra) cannot be ignored or
cannot be held to be inapplicable to the facts of the
present case on any of the grounds raised by the |earned
counsel for the defendant appellant and the natter has to be
exam ned on the basis of the positionas it was in existence
with reference to the master plan on the date when the
Ceiling Act came into force on 17th February, 1976, the date
on which the rights of the partieshad become crystallised
and, therefore, at that tine if the land in question could
be utilised for residential purposes, the nmere change in the
devel opnent plans subsequently would not create any |ega
i mpedi rent agai nst the use of the sanme for the sane |[and
purpose, which too is a public purpose and it ~would not
ampunt to any contravention of law, if —such land is
permtted to be wused for raising the construction of
dwelling wunits for the weaker sections of the society. In
the facts and circunmstances of this case, therefore, it
cannot be said that, the MOA was no nore capable of being
enforced and that the concerned authorities ~could not
sanction the scheme as such even if they wanted to sanction
and the plaintiff respondent could claimto enforce the
MOA. "

The competent authority in the order dated 20th | June,
1998 approving the schene dated 29th January, 1979 for
construction of 4358 dwelling units says that the ULC Act
has superior powers over the concerned rules of the State
and, therefore, on the date the | and was decl ared as vacant,
it was in residential zone and for the purposes of Section

21, it cannot be taken that the land is meant for open
space. The conpetent authority further says that the |and
woul d permanently remain in the residential zone. In Atia

Begumi s case it was held

"The ‘naster plan’ defined in Section 2(h) and referred
in the definition of ‘urban land’” in Section 2(0), including
Expl anation (C) therein, is obviously a master plan prepared
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and in existence at the tine of comencenent of the Act when
by virtue of Section 3 of the Act, right of the holder of
the Iland under the Act get crystallised and extinguish his
right to hold any vacant land in excess of the ceiling
[imt. The proceedi ngs for deternmining the vacant land in
excess of the ceiling limt according to the nachinery
provisions in the Act is nerely for quantification, and to

ef fectuate t he rights and liabilities whi ch have
crystallised at the time of commencenent of the Act. The
contrary view taken on the construction nmade of these
provi si ons by the High Court cannot, therefore, be
accepted.”

The facts of Atia Begunis case showthat it is a case
which relates to quantification of vacant |and. The present
case is not of quantification of vacant |and. Atia Begum
was not concerned with 'the question of Town Pl anning Laws
and the schenes under Section 21 of the ULC Act which is one
of the principle question with which we are concerned here.
It was not heldin Atia Begumthat planning and devel opnent
which is a state subject would 'stand frozen on 17th
February, 1976. The said decision cannot be read as |aying
down the law that for all and every purpose, the master plan
as in existence on 17th February, 1976 will freeze. We
| eave open the question whether even for the purpose of
guantification of vacant |land that has beconme such after
17th February, 1976, would the position inregard to the
master plan as existing on 17th  February, 1976 renain

unaltered or not. In the present case, on this aspect, it
is not necessary to exam ne the correctness of the decision
in Atia Begunis case. It deserves to be enphasised that by

passing a resolution under clause (1) of Article 252, the
State Legislature only surrendered the right to legislate in
respect of laws relating to the inposition of a ceiling on
the holding of urban inmovabl e property in excess of the
ceiling and all matters connected therewith or ancillary and

incidental thereto in favour of the Parlianment by law. It
was only a limted surrender in ternms of the sai d
resol ution. The aspect of Town Planni ng and Devel opnent by
the State has not been surrendered. The -inposition of

ceiling on wurban imovable property is an _independent
subject. The primary object of the Act, as already noticed,
was to prevent the concentration of urban |and in the hands
of a few persons and specul ation and profiteering therein,
and to bringing about an equitable distributionof land in
urban aggl omerati ons to subserve the conmon good. Basically
one uniformpolicy is fully understandable on such a subject
and that is why on this aspect there was surrender by . nost
of states in favour of the Parlianent. The town planning,
however, is altogether an independent and different subject.
It is a State subject. It differs fromState to State. It
cannot be said that by surrendering its right to |legislate
on the aspect of inposition of ceiling on urban inmovable
property, the State Legislature also surrendered the right
of devel opnent and town planning. These are essentially the
rights within the purview of the State Governnent. The
object of the ULC Act is not to sanction or permt
devel opnent in the States contrary to their statutory town
pl anning |aws. The devel opnent and the town planning is an
ongoi ng process. It goes on changing fromtinme to time
dependi ng upon the |ocal needs. The definition of ‘naster
plan’” contenplates the plan prepared under any law ‘for the
time being in force' or ‘in pursuance of an order made by
the State Governnent for the devel opment of such area or
part thereof and providing for the stages by which such
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devel opnent shall be carried out’. The definition does not
contenplate a static nmaster plan. For claimng the benefit
of Section 21, the construction of the dwelling units for
the acconmopdation of the weaker sections of the society on
the land has to be if perm ssible as per relevant master
plan when the schene is considered by the authorities for
sanction. If the land use requires the |and to be used for
sone other purpose, it cannot be said that to grant benefit
under Section 21, the land should be pernmitted to be wused
for construction of residential units. It was not intended
and coul d never have been intended that Section 21 will take
away the State power of town planning or on comng into
force of the ULC Act, the Master Plan would freeze. The
Rul es nmade under the ULC Act further nmamke the position quite

cl ear. Rul e 11- A was introduced and brought into force by
amendnent of Urban Land (Ceiling and Regul ation) Rules on
19th Decenber, 1977. Rule 11-A reads as under : "11- A

Terms ,and conditions subject to which a person may be
permtted to  continue to hold excess vacant |and under
sub-section” (1) ~of Section 21.-The terns and conditions
subj ect to which the conpetent authority may permt a person
to continue to hold vacant land, in excess of the ceiling
[imt, wunder sub-section (1) of Section 21, for the
construction of dwelling units for the acconmodati on of the
weaker sections of 'the society in accordance with any schene
shall be the terns and conditions specified in Schedule
1-A"

Schedule 1-A sets out terms and conditions subject to
which a person nmay be permitted to continue to hold excess
vacant | and under sub-section (1) of Section 21. The said
conditions also make it clear that~ the construction of
dwelling wunits has to be consistent with the naster ' plan
Condition No.1 of Schedule 1-A reads thus :

1. The construction of dwelling wunits for the
accommodati on of the weaker sections of the society in the
vacant land, in relation to which the declaration of the
conpetent authority is sought or made under sub-section (1)
of Section 21 shall be consistent with the Master Plan, if

any, for the urban aggloneration or that part of the urban
aggl omeration wherein such land is situated or, if there is
no Master Plan for the urban aggloneration or such part
thereof such directions as the State Government nmay give in
relation to Iland used in the urban aggl oneration, or such
part have regard to the planned devel opnent of ~the urban
aggl omeration or any part thereof."

Various guidelines issued fromtinme to tinme also’ show
that the naster plan to be considered is the one in
exi stence at the relevant time when the scheme under Section
21 is considered by the authorities. As already noticed,
the circular dated 22nd May, 1979 stipulates that at the
time of sanctioning the schenme, the conpetent authority
shal |l ensure that the land in respect of which the schene is
permtted is not proposed to be acquired for any public
purpose or it is not placed in reservation and that the
construction under the sanctioned schene shall be done in
accordance with town planning regul ati ons etc.

In view of above position, the Hi gh Court erroneously
relying on Atia Begum held that the user as provided in the
master plan as in existence on 17th February, 1976 alone is
to be seen and the subsequent change in the master plan




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 24

reserving the land for open space is of no consequence. The
view of the conpetent authority in the order dated 20th
June, 1998 that the land would permanently remain in
residential zone is also erroneous. Further, the conpetent
authority erroneously assumed, it seens, that the Hi gh Court
directed it to grant sanction under Section 21 of the ULC
Act . The High Court only directed the conpetent authority
to decide the natter according to law. Atia Begunis case
cannot be held to have laid down a proposition that use as
provided in the master Plan as in existence on 17th
February, 1976 will remain unchanged. The relevant naster
plan is the one which is preval ent when the schene under
Section 21 is taken up for consideration by the authorities
and for this purpose neither the date of filing the schene
nor the date of enforcenent of the ULC Act is relevant. The
devel opnent will not freeze on the enforcenment of the ULC
Act or presentation of the schene.

In. the present case, in the draft devel opnent plan of
1979 which~ was finalised during the pendency of the suit,
the land _in question is reserved for open space etc. It
cannot be doubted that the agreenent had been entered into
between the parties mainly and rather only with the object
of construction of residential houses under the schene under
Section 21 of the ULC Act for accommopdation of weaker
sections of the society. |In May 1979, it « becane evident
that it will not be possible to construct residential houses
in view of what was provided in the master plan. There is
no substance in the contention that assum ng the prescribed

land wuse is ‘open space’, still there will be noinpedinment
in the inplenentation of schene in as nuch as there is no
absolute bar for construction of residential houses. Thi s

is not the basis on which the conmpetent authority had
considered the matter. The agreenent is clearly incapable
of being specifically enforced.~ Under these circunstances,
there is no question of any inconsistency and thus  Section
42 of the ULC Act cannot have any applicability. W may
al so consider another contention urged on behalf of the
appel l ants which is based on repeal of the ULC Act. Section
3 of the repealing Act deals with the saving of certain acts
despite the repeal. That section reads as under

"3.(1) The repeal of the principal Act shall not affect-

(a) the vesting of any vacant |and under sub- section
(3) of section 10, possession of which has been taken over
by the State Government or any person duly authorised by the
State Government in this behalf, or by the conpetent
aut hority;

(b) the validity of any order granting exenption under
sub-section (1) of section 20 or any action t aken
thereunder, notwi thstandi ng any judgment of any court to the
contrary;

(c) any paynment nmade to the Stage Governnent as a
condition for granting exenption under sub-section (1) of
Section 20.

(2) VWer e-

(a) any land is deened to have vested in the State
Covernment under sub-section (3) of section 10 of the
principal Act but possession of which has not been taken
over by the Stage CGovernnent or any person duly authorised
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by the State Governnent in this behalf or by the conpetent
authority; and

(b) any anount has been paid by the State Governnent
with respect to such land, then, such land shall not be
restored unless the anmount paid, if any, has been refunded
to the State Governnent."

A bare reading of the aforesaid provision shows that it
is not applicable to Section 21 of the ULC Act. Orders
sanctioning schenes under Section 21 have not been saved by
Section 3. The contention urged on behal f of the appellants
and also the State Government is that the schenes under
Section 21 are not saved by Section 3 of the ULC Act.
Admittedly, the land “has not vested with the Governnent
under Section 10(3). Possession continues to be with the
appel | ant s. M. Bhatt, |earned counsel for the State
Governnment, as well for the authorities has argued that the
necessary consequence of the repeal, on the facts of the
present . ‘case, is that the land would be free from any
constraints to which it may have been subjected under the
ULC Act. M. Dhanuka, however, contended that Section 3 of
the repealing Act is not exhaustive. Relying upon Section 6
of the General C auses Act, |earned counsel submts that the
repeal does not /affect rights accrued in favour of the
plaintiff wunder the ULC Act. Section 6 of the GCenera
Clauses Act, inter alia, provides that where-any Central Act
repeal s any enactment, unless a different intention appears,
the repeal shall not affect anything duly done or affect any
right, privilege, obligation or - liability acquired, accrued
or incurred under any enactnment so repeal ed.

Reliance has been placed by the |earned counsel on
decision in the case of Bansidhar & Os. V. State of
Raj asthan & Os. [(1989) 2 SCR 152] in support ' of the
contention that provision of Section 3 of the Repealing Act
is not exhaustive. Para 13 on which reliance has been
pl aced reads as under

"A saving provision in a repealing statute is not
exhaustive of the rights and obligations so saved or the
rights that survive the repeal. It is observed by this
Court in I.T. Commissioner, UP. v. Shah Sadiq & Sons,
AR 1987 SC 1217 at 1221 :

..... In other words whatever rights are expressly
saved by the ‘savings’ provisions stand saved. ~But, that
does not nmean that rights which are not saved by the
‘savings’ provision are extinguished or stand ipso  facto
term nated by the nere fact that a new statute repealing old
statute is enacted. Rights which have accrued are saved
unl ess they are taken away expressly. This is the principle
behind Section 10(22).6(c), GCeneral Cl auses Act, . 1897

We agree with the High Court that the schene of the 1973

Act does not manifest an intention contrary to, and
i nconsistent wth, the saving of the repeal ed provisions of
sec.6(6A) and Chapter 111-B of 1955 Act’ so far as pending

cases are concerned and that the rights accrued and
liabilities incurred under the old law are not effaced.
Appel l ant’s contention (a) is, in our opi ni on
i nsubstantial ."

We have no difficulty in accepting the contention that a
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repeal i ng statute is not exhaustive and does not
automatically extinguish the accrued rights unless taken
away expressly. The question in the present case, however,
is whether any rights under the ULC Act had accrued in
favour of the plaintiff before its repeal. 1t is only then
the question of the saving of the said rights would arise.

To consider the aforesaid contention, it has again to be
kept in view that the sanction of the scheme for
construction of residential dwelling units was contrary to
the prescribed land use in the master plan which had
reserved the land for being used as open space. It cannot
be held, on the facts of the case, that any rights accrued
in favour of the plaintiff only on execution of the
agreenent . Assumi ng _any rights accrued in favour of the
plaintiff on passing of order dated 20th June, 1998, the
same would fall on our view that the said order dated 20th
June, 1998 was passed - erroneously. There is no substance in
the contention that any rights had accrued in favour of the
plaintiff _which have the protection of Section 6 of the
General Clauses Act.

We rmay consider another argunent which is in respect of
construction of the clause (17) of the agreenent. M.
Nari man contended that the agreenent could be wunilaterally
det ermi ned under that’ clause. The contention is that clause
(17) is to be read with clause (4) of the agreenment and thus
read, there is clearly an express provision in the agreenent
giving rights to parties to unilaterally termnate the
agreenent and that it was termnated by original  defendant
No.1 by serving notice dated 23rd February, 1980 on the
plaintiff. Further contention is that to such an agreenent,
clause (c) of Section 14(1) of the Specific Relief Act, 1963
applies. A contract which is inits nature determ nable
cannot be specifically enforced [Section 14(1)(c)]. M.
Dhanuka, on the other hand, contended that the contract is
not determnable and, therefore, Section 14(1) has no
rel evance and also that to the agreenent in question, clause
(c) of Section 14(3) is applicable and, t heref ore,
notw t hstanding clause (c) of Section 14(1), contract is
specifically enf or ceabl e. Secti on 14(3), inter alia,
provi des that notw thstanding clause (c) of sub-section (1),
the court may enforce specific performance where the suit is
for the enforcenent of a contract for the construction of
any building or the execution of any work on land. A bare
reading of clause (c) of Section 14(3) shows that it has no
applicability. The buil ding contract stipulated by clause
(c) of Section 14(3) is not the type of the contract wth
which we are concerned in the present case. Now, |et us
exam ne whether to the agreenent in question, clause (c) of
sub-section (1) of Section 14 is applicable or not. C ause
(17) of the agreenent states that the agreenent shall not be
unilaterally rescinded by either party after the plaintiff

has been put in possession of the property. G ause (4)
stipulates the stage at which the plaintiff is required to
be put in possession. It is undisputed that the plaintiff
was never put into possession. In fact, that stage did not
ari se because the schene itself was sanctioned only after
the judgment under appeal and pursuant to directions
contained in the said judgment. In this appeal, an order of

stay was passed in favour of the appellant and consequently
the possession has remamined with the appellants. The High
Court in the inpugned judgrment has, however, held that the
agreement could not be termnated as it constitutes a
contract of agency coupled with interest to which Section
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202 of the Indian Contract Act, 1872 applies. M. Narinan,
however, relying on clauses (17) and (4) of the agreenent
and Section 9 of the Indian Contract Act, contended that
there is an express provision giving right to the parties to
term nate the agreenent and that the said right was
exerci sed before delivery of possession to the plaintiff and
there is thus no question of applicability of Section 202 of
the Indian Contract Act. On the other the hand, the
contention of M. Dhanuka is that, at best, clause (17) can
be said to be silent on the question of termination of
agreement before delivery of possession. The contention of
| earned counsel is that there is no positive term in the
agreenment stipulating that before delivery of possession

the agreenment can be unilaterally term nated by the parti es.
The agreenent [clause (17)] is said to be in negative form
The contention of |earned counsel further is that it could
never have been intended that the original defendant No.1
can wunilaterally termnate the agreement as the plaintiff
under 'the agreement had to take various steps and to spend
huge anounts for preparation of scheme and for pursuing the
same. Therefore, the plaintiff could have never agreed to a
term that such an agreenent nay be unilaterally term nated

Learned counsel alsorelies upon Section 202 of the Indian
Contract Act and submits that it is a case of an agency in
favour of the plaintiff coupled with the subject matter of
agency, which in the present case, is the right to work out
the schenme and to construct the dwelling units irrespective
of the repeal or anendnent of the ULC Act which aspect was
also duly taken note of in theagreenent. The Hi gh Court
held that it was a case of agency coupled with interest to
which Section 202 applied and for its viewthe H'gh Court
al so sought support fromclause (17) observing that express
clause to term nate the agreenent was absent.

W are wunable to agree with the approach of the Hi gh
Court and find substance in the contention of M. Narinman.
Clause (17) is in the nature of ‘express stipulation that

before delivery of possession, the contract ‘could be
unilaterally termnated. Wen there is no anmbiguity 'in the
cl ause, the question of intendnent is-immterial. The fact

that the clause is couched in a negative form is of no
consequence. The intention is clear fromthe plain | anguage
of clause (17) of the agreenent. |In the case in  hand,
Section 202 has no applicability. It is not a case  of
agency coupled with interest. No interest canbe said to
have been created on account of plaintiff being permitted to

prepare the schene and take ancillary steps. Plaintiff
coul d not get possession before declaration under Section 21
of the ULC Act. M. Dhanuka al so contended that  the

agreenment is not determnable is clear fromthe conduct of
original defendant No.1l and also what he stated in the
af fidavit-cumdeclaration dated 10th February, 1978 | about
agreement not being termnable. The contention of | earned
counsel is that what original defendant No.1 has said in-the
said docunent is his interpreting statement which is
adnmssible in law and this interpreting statenent and also
his conduct, clearly shows that agreenment was not terminable
by original defendant No.1l. Strong reliance has been placed
on Godhra Electricity Co. Ltd. & Anr. v. The State of
Gujarat & Anr. [(1975) 2 SCR 42] in particular to the
fol | owi ng passage :

"In the process of interpretation of the terns of a
contract, the court can frequently get great assistance from
the interpreting statements nade by the parties thenselves
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or from their conduct in rendering or in receiving
performance under it. Parties can, by mutual agreenent,
nake their own contracts; t hey can also by nmut ua

agr eenent , remake them The process of practica

interpretation and application, however, is not regarded by
the parties as a remmking of the contract; nor do the
courts so regard it. Instead, it is nerely a further
expression by the parties of the neaning that they give and
have given to the ternms of their contract previously mnade.
There is no good reason why the courts should not give great
weight to these further expressions by the parties, in view
of the fact that they still have the same freedom of
contract that they had originally. The American Courts
recei ve subsequent actions as admi ssi bl e gui des in
i nterpretation. It istrue that one party cannot build up
his case by making an interpretation in his own favour. It
is the concurrence therein that-such a party can use agai nst
the other party. Thi's concurrence may be evidenced by the
other 'party’'s express assent thereto, performances that
indicate " it, or by saying nothing when he knows that the
first party is acting on reliance upon the interpretation.”

There is no nerit in the contention of M. Dhanuka.
The decision relied upon by M. Dhanuka is not applicable
to unanbi guous docunents. That is clear fromthe decision
itself. In respect’ of unanbi guous - docunents, COdgers’
Construction of Deeds and Statutes, 5th Edn. - By G Dworkin
at pages 118-119, has been quoted inthe aforesaid decision
as under

"The question involved isthis : |Is the fact that the
parties to a docunent, and particularly to a contract, have
interpreted its ternms in a particular way and have been in
the habit of acting on the docunent in accordance w th that
interpretation, any adm ssible guide to the construction of
the document? |In the case of an unanbi guous docunent, the
answer is ‘No’."

It has been held that "in the case of an anbiguous
instrument, there is no reason why subsequent interpreting
statement should be inadnissible". In the present case we
are concerned wth an unambi guous document and, therefore,
we have to go by its pl ai n nmeani ng. Furt her
af fidavit-cumdeclaration only reiterated what was contained
in the agreenment. It did not enlarge the agreenent. It did
not substitute any clause in the agreement. It was not a
docunent executed between the parties. It was a docunent
executed by original defendant No.l1l alone for the purposes
of filing it before the conpetent authority. Cause 17 of
the agreenment does not call for any other interpretation
except that the contract could be wunilaterally “rescinded
before delivery of possession

M. Dhanuka also contended that if clause (17) is
construed to nean that power had been conferred on the
parties to cancel the contract unilaterally at their w sh,
then such a power of term nation has to be exercised for
good and reasonable cause otherw se unilateral power of
cancel | ati on would have to be treated as void and
ineffective in law. Reliance has been placed by the |earned
counsel on National Fertilizers v. Puran Chand Nangia
[ (2000) 8 SCC 343 at 351 paragraph 23] which reads thus :

"23. W rmay also state that under the general |aw of
contracts, once the contract is entered into, any clause
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gi ving absolute power to one party to override or nodify the
terms of the contract at his sweet will or to cancel the
contract - even if the opposite party is not in breach, wll
amount to interfering with the integrity of the contract
(per Rajamanner, C.J. i n Maddal a That hi ah v. Uni on of
India [(AIR 1957 Mad 82]. On appeal to this Court, in that
case, in Union of India v. Middala Thathaiah [((1964) 3 SCR
774] the concl usion was upheld on other grounds. The said
judgrment of the Madras High Court was considered again in
Central Bank of India Ltd. v. Hartfort Fire Insurance Co.
Ltd. [(AIR 1965 SC 1288] but the principle enunciated by
Raj amanner C.J. was not differed from (See the discussion
on this aspect in Milla s Contract Act, (10th Edn.) pp
371-72, under Section 31 of the Indian Contract Act.)"

W have perused the decision of Mdras Hi gh Court
referred to in the aforequoted passage as also the two
decisions of this Court and Miulla s Contract Act. Wth
utnost  respect, we are unable to agree with the broad
propositi'on  that the absol ute power of termnation would be
void. Referring to Madras case and two cases of this Court,
Mul I a says that correctness of Madras case was doubted. W
reproduce as to what has been stated in the Contract Act by
Mul | a at pages 371-372. It reads :

"I'f two parties stipulate that the contract shall be
voi d upon the happening of an event over which neither party
shall have any contract then the contract is void on the
happeni ng of that event. But where the contract is that the
contract shall be void on the happening of ‘an event which
one or either of themcan bring about then the  blanmeworthy
party cannot take advantage of that stipul ation because to
do so would be to permit himto take advantage of his own
wWr ong. This principle was accepted in Australia but. with
this nodification that in both cases the contract is
voi dabl e and not void in one case and voi dable in the other
because the construction cannot differ according to events.
Sone Indian courts held that a clause in a contract giving
one of the parties the option to cancel the contract for any
reason whet her adequate and valid or not confers an absol ute
and arbitrary power on one of the parties to a contract and
is, therefore, void and unenforceable. Therefore, a clause
in a contract of supply of goods to the Rai | way
Admi ni stration conferring on the Railway Adm nistration-the
right to cancel the contract "at any stage during the tenure
of the contract w thout calling upon the outstandings on the
unexpired portion of the contract"” was held to be a clause
under which it was open to one of the parties, wthout
assigning any reason valid or otherwise, to say that it was
not enforceable. It conferred an absolute and arbitrary
power on one of the parties to cancel the contract.

On appeal against the Madras Hi gh Court decision, the
Supreme Court upheld the order passed but held that the
clause authorising cancellation applied only where a forma
order had not been placed for supply of the goods contracted
for at which stage no | egal contract can be said to have
been rmade and so the cancellation made in the Railway case
could not be said to have been covered by the cl ause. The
Madras & Bonbay cases were reviewed by the Suprene Court in
a subsequent judgment and distingui shed and the correctness
of the Madras case al so doubted. And the Suprene Court held
that where the | anguage of a clause in a contract is clear
it nust be interpreted according to its |anguage. In that
case, a clause in a insurance policy authorising both
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parties to cancel the policy at will was upheld. It is
submitted that the two Suprenme Court judgnments show that
such clauses are valid and enforceabl e except where, as in
the Mdras Railway case, the contract is an executed
contract in that as formal order of supply had al ready been
made. "

In our view, the aforesaid passage has been msread in
National Fertilizer’'s case. Further in The Central Bank of
India Ltd., Amitsar v. The Hartford Fire |nsurance Co.
Ltd. [AIR 1965 SC 1288], decisions of Madras Hi gh Court and
of this Court {Union of India v. Maddala Thathaiah [((1964)
3 SCR 774]} were considered. The question in that case was
whet her the insurance policy had been terninated. Thi s
Court was concerned with a clause in an insurance policy
which, inter alia, ~provided that the Policy can be
termnated at the option of the Insurance Conpany. The
contention of the respondent-I|nsurance conpany was that it
had power ‘under the said clause to termnate the contract at
will and it had duly exercised that power. The appellant’s
contention was that it was inplied in the clause that
term nation could only be for a reasonable cause which did

not exist in that case. It was further contended that if
this interpretation of inplied termis not accepted, the
clause giving such right to termnate ~at wll without

reasonabl e cause nust be treated as void and ignored. This
Court said :

"The contention of the appellant is based on the
interpretation of clause 10. ~Now it is comonplace that it
is the court’'s duty to give effect to the bargain of the
parties according to their intention and when that  bargain
isinwiting the intention is to be looked for in the words
used unless they are such that one nay suspect that they do
not convey the intention correctly.” If those words are
clear, there is very little that the court has to do. The
court nust give effect to the plain neaning of the ‘words
however it may dislike the result. W have earlier set out
clause 10 and we find no difficulty or doubt as to the
meani ng of the | anguage there used. . Indeed the |anguage is
the plainest. The clause says "This insurance nmay  be
termnated at any tine at the request of the Insured", ~ and
"The Insurance nmay also at any tinme be terminated at the
instance of the Conpany". There are all the words of the
clause that matter for the present purpose. The words "at
any tine" can only mean "at any tinme the party concerned
likes". Shortly put clause 10 says "Either party may at its
will termnate the policy”". No other meaning of the words
used i s conceivable."

Regarding validity of the clause which gave “power as
aforesaid, this Court held : "The next argunent was that
cl ause 10 was bad as it gave nore option to the insurer than
to the assured. W express no opinion as to whether the
clause would be bad if it did so, for we are clear in —our
mnd that it did not. The argunent that it did was based on
the use of the word ‘request’ in the case of a termnation
by the assured and ‘option’ in the case of a term nation by
the insurer. It was said that the word ‘request’ inplied
that the request had to be accepted by the insurer before
there was a term nation whereas the word ‘option’ indicated
that the termnation would be by an act of the insurer
al one. W are unable to agree that such is the neaning of
the word ‘request’. In our view, the clause nmeans that the
intimation by the assured to terminate the policy would
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bring it to an end without nore, for the clause does not say
that the termnation shall take effect only when the
assured’s request has been accepted by the insurer

Lastly, it was said that the term nation of the contract
by the letter of August 7, 1947 was a condi ti ona
term nation and as the condition was inpossible of
performance in the circunstances prevailing, there was in
fact no termination. That condition, it was said, was the
renoval of the goods from Bakarwana Bazar, Amitsar to a
safer locality. W have nothing to show that the condition,

if it was such, was inpossible of performance. However ,
that may be, there is no question of any condition. The
letter clearly terminated the policy. It gave an option to

the assured to Kkeep the policy onits feet if it did
somet hing. Further we do not think that it can be said that
if a party has a right at will-to terminate a contract, the
i mposition by himof a condition, however hard, on failure
to fulfil' which the term nation was to take effect, would
nake the termnation illegal, for the party affected was not
entitled —evento the benefit of a difficult condition. The
agreenment was that the power to term nate could be exercised
without nmore and that is what we think was done in this
case."

(Enphasi s has been supplied by us)

From the aforesaid, it is clear that this court did not
accept the contention that the clause in the insurance
policy which gave absolute right to the insurance conpany
was void and had to be ignored. The termnation as per the
term in the insurance policy was upheld. Under general |aw
of contracts any cl ause giving absolute power to one party
to cancel the contract does not ampbunt to interfering wth
the integrity of the contract. The acceptance of the
argument regarding invalidity of contract on the ground that
it gives absolute power to the/parties to termnate the
agreenment would also anpbunt to interfering with the rights
of the parties to freely enter into the contracts. A
contract cannot be held to be void only on-this ~ground.
Such a broad proposition of law that-a termin a contract
gi ving absolute right to the parties to cancel the contract,
is itself enough to void it cannot be accepted. |In view of
above discussion, we find force in the contention that the
agreement in question was term nable before delivery of
possessi on; it was so determined and to the agreenent
cl ause (c) of Section 14(1) of the Specific Relief Act, 1963
applies. Therefore, agreenment cannot be specifically be
enf or ced.

It was further contended by M. Nari man “that the
agreement is not specifically enforceable also in view of
cl ause (d) of sub- section (1) of Section 14 of the Specific
Relief Act, 1963. This provision provides that a contract
the performance of which involves the performance of a

continuous duty which the Court cannot supervise, is not
specifically enforceable. There is considerable force in
the submission of |earned counsel. Even the High Court had

substantially proceeded on the basis that the inplenentation
of the schene may require supervision but held that it can
be supervised by the conpetent authority. Having regard to
the nature of the scheme and the facts and circunstances of
the case, to our nind it is clear that the performance of
the contract involves continuous supervision which is not
possible for the court. After repeal, such continuous
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supervision cannot be directed to be undertaken by the
conpet ent aut hority as such an aut hority is now
non- exi stent.

The grant of decree for specific performance is a nmatter
of discretion under Section 20 of the Specific Relief Act,

1963. The court is not bound to grant such relief nerely
because it is lawful to do so but the discretion is not
required to be exercised arbitrarily. 1t is to be exercised

on sound and settled judicial princples. One of the grounds
on which the Court may decline to decree specific
performance is where it would be inequitable to enforce
specific performance. The present is clearly such a case.
It would be wholly inequitable to enforce specific
performance for (i) residential houses for weaker sections
of the society cannot be constructed in view of the existing
master plan and, thus, no benefit can be given to the said
section of the society; (ii) In any case, it is extrenely

difficult, if not inpossible, to continuously supervise and
nmonitor. the construction and thereafter allotnment of such
houses; (iii) the decree is likely to result in wuncalled
for bonanza to the plaintiff; (iv) patent illegality of

order dated 20th June, 1998; (v) absence of law or any
authority to determne excess vacant |and after construction
of 4356 dwelling wunits; and (vi) agreenent does not
contenplate the transfer of nearly 600 acres of land in
favour of the plaintiff for construction of 4356 units for
which land required is about 65 acres. The object of the
act was to prevent concentration of urban |and in hands of
few and also to prevent —speculation and profiteering

t herein. The object of Section 21 is to benefit weaker
sections of the society and not the owners. |If  none of
these objects can be achieved, which is the factua
position, it would be inequitable to still nmaintain decree

for specific performance.

The contentions urged on behalf of the plaintiff by
their learned counsel that in view of clauses (6) and (7) of
the agreenment, despite repeal of the ULC Act, plaintiff
would be entitled to specifically enforce the agreenment has
also no nerit. The acceptance of the contentionwll nmnean
that original defendant No.1 before delivery of possession
had no right to termnate the agreenment. This contention
pl aced on behalf of the plaintiff has already been rejected

by us. Reading clauses (6) and (7) harnoniously wth
clauses (4) and (17), the contention of [earned  counse
cannot be accepted. In view of these conclusions, the

contention of M. Dhanuka that reputation of the plaintiff
as a builder would be adversely affect if houses are not
built is hardly of any relevance. |In any case, -in this
regard we may refer to the decision of this Court in K
Narendra v. Riviera Apartnents (P) Ltd. [(1999) 5 SCC 77],
a case in which this Court exam ned an agreenent which
contenpl ated several sanctions and cl earances that were not
within the power of the parties. The result was that the
feasibility of a nmulti-storeyed conplex as proposed and

pl anned became inpracticable. In that case too the seller
conti nued to remai n in possessi on. Under t hese
circunmstances, it was held that the contract though valid at
the time when it was entered, is engrossed in such

circunst ances that the performance thereof cannot be secured
with precision and that the discretionary jurisdiction to
decree the specific performance ought not to be exercised.
Dealing wth the question of reputation of the purchaser as
a builder being at stake, this Court held that ‘this is
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hardly a consideration which can wei ght against the severa

ci rcunst ances. . .. If a multi- storeyed conpl ex cannot cone
up on the suit property, the respondent’s plans are going to
fail in any case’'. The position in the present case is
quite simlar. Under the scheme as postulated by the ULC
Act, it is not permssible to construct dwelling units for
the residence of the weaker sections of the society.

It also deserves to be noticed that, strictly speaking,
it is not a contract for transfer of the property but is a
contract to carry out the schene which is incapable of being
carried out at this stage on account of reservation in the
Master plan and also repeal of the ULC Act. It was not and
cannot be the case of the plaintiff that in case the schene
had been carried out, he would have enjoyed the property.
He would have only enjoyed the specified profits. At best
the plaintiff could pray for damages. In the plaint, it was
asserted that Rs. 16, 75,000/- were spent on execution and/or
i npl enentation of ~the schene.” The plaintiff, for reasons
best knownto him has not sought a decree for any danmges,
even as an alternate relief.

Bef ore concluding, we may place on record that during
the course of hearing, a statement. was nade by the
appellants that in the event of the appeal and the
transferred wit petition being al'l owed, t hey wil |
unconditionally offer in witing 66 acres of land to the
CGovernment of Cujarat. The said statenent reads as under

1. The Appellant through his counsel states  : t hat
even in the event of this Hon' ble Court allow ng the appea
and Transferred Wit Petition

(a) the Appellant will unconditionally offer in witing
66 acres of |and (unenroached and unencunbered earnmarked in
the plan attached) to the Governnent of Gujarat by way of
gift or for acquisition (on a conpensation of Rs.1) for the
specific purpose of constructing residential dwelling units
(perm ssible under VUDA or LIG Schemes of the Qujarat
Housing Board) at the cost of Governnment for |owincome
gr oups.

(b) if such offer is not accepted within a period of
four months from the date of offer the  appellant will
undertake the responsibility of utilising the said |and
(i.e. to say approximately 65.95 acres) of  land for
constructing thereon dwelling units (if permtted under the
rel evant Town Planning Laws) for housing persons in the
lowincome group and letting or selling the sane to/ such
persons in lowincone group on no profit no |l oss  basis
the total cost of such a project will be got certified by a
reputed Chartered Accountant."

The appel | ant woul d be bound by the af oresai d
undert aki ng whi ch we accept.

Before parting, we wish to express, to put it mldly,
our deep anguish on the manner in which the specified
authority, conpetent authority and the State of QGujarat has
been conducting itself before the trial Court, H gh Court
and this Court. Different stands at different points of
time have been taken sonetimes supporting the plaintiff and
soneti nes the defendants.
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For the aforesaid reasons, we allow the appeal, set
aside the inpugned judgnment and dismiss the suit of the
plaintiff. Transfer Case (C No.64 of 1998 and SLP (CO
No. 1692 of 1999 are also disposed of in terms of this
judgment. Parties to bear their own costs.




