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ACT:

Representation to the Advisory Board under section 3 of
Conservation of Forei gn Exchange and Prevention of Smuggling
Activities Act, 1974, nature of-Constitution of India, 1950,
Article 22(5), scope of, expl ai ned-Wrds and phrases
"Grounds" under Article 22(5) neaning of.

HEADNOTE

Allowi ng the petitions, the Court
N

HELD: (1) The representation by the detenu under the
COFEPCSA has not to be nmade in any prescribed form There is
no formula nor any magical incantation |ike "open seasamne"
to be repeated or chanted in order to qualify a
conmuni cation as a representation. So long as it contains a
demand or a request for the release of the detenu in
what ever form or |anguage couched and a ground or a reason
is mentioned or suggested for such release, there is no
option but to consider and deal with it as a representation
for the purpose of Article 22(5) of the Constitution. [965D

In the instant case the comunication dated July 27,
1980 by the counsel for the detenu in WP. 4344 of 1980 was
a representation which was in |aw required to be consi dered.
The said representation adnmttedly not havi ng been
considered the detenu was entitled to be set at liberty.
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[ 965H 966A, (]

(2) The obligation inposed on the detaining authority,
by Article 22(5) of the Constitution, to afford to the
detenu the earliest opportunity of making a representation
carries wth it the i nperative inplication that the
representation shall be considered at the earliest
opportunity. Since all the constitutional protection that a
detenu can claimis the little that is afforded by the
procedural safeguards prescribed by Article 22(5) read with
Article 19, the Courts have a duty to rigidly insist that
preventive detention procedures be fair and strictly
observed. A breach of the procedural inperative nmust lead to
the rel ease of the detenu. [966B]

(3)Article 22(5) has two facets: (i) conmunication of
the grounds on which the order of detention has been nade;
(ii) opportunity of making a representation against the
order of detention. Conmunication of the grounds pre-
supposes the fornulation of the grounds and fornul ation of
the grounds requires and ensures the application of the m nd
of the detaining authority to the facts and naterials before
it, that is to say, to pertinent and proxinmate matters in
regard to each individual case and excludes the el enents of
arbitrariness and automati sm [966G
963

(4) It is an/unwitten rule of the law, constitutiona
and admi ni strative, what whenever a decision making function
is entrusted to the subjective satisfaction of a statutory
functionary, there is an inplicit obligation to apply his
mnd to pertinent and proxi mate matters only, eschew ng the
irrelevant and the renote. Wiere there is further an express
statutory obligation to communicate not merely the decision
but the grounds on which the decisionis founded, it is a
necessary corollary that the grounds comunicated, that is,
the grounds so made known, should be seen to pertain to
pertinent and proxi mte matters and should conprise all the
constituent facts and materials that went in to nake up the
mnd of the statutory functionary and not nerely the
inferential conclusions. Now, the decision to ‘detain a
person depends on subjective satisfaction of the detaining
authority. The Constitution and the statute cast a duty on
the detaining authority to comunicate the grounds of
detaining to the detenu. The grounds comrunicated nust
reveal the whole of the factual material considered by the
detaining authority and not nerely the inferences of fact
arrived at. The sane result would follow.if the matter is
| ooked at fromthe point of view of the second facet of Art.
22(5), nanely the opportunity to make a representation
agai nst the order of detention. [966H D

(5) The "grounds" under Article 22(5) of the
Constitution do not nmean nere factual inferences but mean
factual inferences plus factual material which led to such
factual inferences. The "grounds" rmust be self-sufficient
and sel f-expl anatory. Copies of docunents to which reference
is mde in the "grounds" mnmust be supplied to the detenu as
part of the "grounds". [1967E-F]

Smt. lcchu Devi Choraria v. Union of India & Os.,
[1981] 1 S.C. R p. 642, explained and foll owed.

Khudi ram Das v. The State of West Bengal & Os., [1975]
2 SCR 832 @ 848-49; Vakil Singh v. State of Janmu &
Kashmr & Anr., A l.R 1974 SC 2337; Ganga Ranthand Bharvan
v. Under Secretary to the Governnent of Mharashtra & O's.,
[1981] 1 S.C.R p. 343, applied.
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JUDGVENT:

ORIG NAL JURISDICTION : Wit Petition Nos. 4344, 1899
and 4500 of 1980.

(Under Article 32 of the Constitution)

A. K Sen, Herjinder Singh and M M Lodha for the
Petitioner.

M M Abdul Khader, T.V.S.N. Chari and Mss A
Subhashi ni for the Respondents.

The Judgnent of the Court was delivered by

CHI NNAPPA REDDY, J.-By our orders dated October 7,
1980, we directed the release of the three detenus whose
detention under the Conservation of Foreign Exchange and
Prevention of Snuggling Activities Act, 1974, was chal |l enged
in these three Wit Petitions. W now proceed to state our
reasons.

Raj esh Soni, the detenu  in Criminal Wit Petition No.
4344 of 1980 was ~arrested on ~June 27, 1980. The order of
detention as well
964
as the grounds of detention were served on himon the sane
day. On July 27, 1980, his Advocat e addr essed a
comuni cation to the Administrator, Delhi Admnistration
Del hi, alleging that the grounds were vague, (irrelevant and
non-exi stent, that his client was wunable to make any
representation as 'he had not been given copies of the
statenents, docunents and materials relied upon by the
detaining authority in arriving at the satisfaction that
Raj esh Soni should be detained, that in view of the tinme
limt prescribed by Sec. 3(3) of 'the COFEPCSA and in view of
Art. 22(5) of the Constitutionthe continued detention of
his client was illegal —and that he was entitled to be
rel eased forthwith. Reference was made to a judgnent of the
Gujarat H gh Court where it had been held that if docunents
were not furnished within five days or fifteen days, as the
case might be, the detenus wereentitled to be released. It
was further stated that if the Adm nistrator was no revoking
the detention order, copies of docunents and ‘materia
evidence relied wupon in the grounds of detention should be
forthwith supplied so as to enable the detenu to nmake a
representation. The conmmunication ended wth a reiteration
of the request that the detention order shoul d be revoked
and the detenu rel eased forthwith. ©One of the main
conplaints of the learned counsel for the detenu was that
the representation dated July 27, 1980 nmde by the detenu
through his Advocate was never consi dered by~ the
Admi ni strator and no orders had been passed thereon till
now. Copies of the docurments were, however, furnished on
August 6, 1980. Meanwhile the Advisory Board net on July 30,
1980. The order of detention was confirmed by the
Admi ni strator on August 9, 1980. Another conplaint of the
| ear ned counsel for the detenu was that there was a del ay of
over one nonth in furnishing copies of docunments | which
fornmed part of the grounds to the detenu and on that ground
al so the detention was vitiated. The | earned counsel invited
our attention to several judgments of this Court and in
particular to a recent one of Bhagwati and Venkataranmai ah JJ
in lcchu Devi Choraria v. Union of India & Os.

The answer of the respondents to the chall enge based on
the failure to consider the representation dated July 27,
1980 was that the conmunication dated July 27, 1980 was not
a representation at all but was a nere request for copies of
documents and therefore the detention could not be
guesti oned on the ground of failure to consider the detenu's
representation. The answer to the challenge based on the
delay in furnishing copies of docunents was that the
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detaining authority was not obliged in |law to furnish copies
of docunents relied
965
upon in the grounds of detention. Al that the detaining
authority was obliged to do under the | aw was to comuni cate
to the detenu all the basic facts and particulars which
influenced the detaining authority in arriving at the
requisite satisfaction and that obligation had been
di scharged in the present case. The |earned counsel urged
that the view taken by Bhagwati and Venkataramaiah JJ in
Icchu Devi Choraria v. Union of India & Os. (supra) was
inconsistent with the view taken by this Court in a series
of cases and that the judgnment required reconsideration

The Wit Petition has. to succeed on both the grounds.
As we nentioned earlier the answer of the respondents in
regard to the ground based on the failure of the detaining
authority to consider the representation dated July 27, 1980
subm tted by the detenu through his Advocate was not that
the representation was ever considered but that it was not a
representation at~ all. W are unable to agree wth the
submi ssi on_ made on behal f of the respondents. The
representation has not to be nade in any prescribed form
There is no fornmula -nor any magical incantation |ike "open
seasane"” to be repeated  or chanted in order to qualify a
conmuni cation as a representation. So long as it contains a
demand or a request /' for the release of the detenu in
what ever form or |anguage couched and a ground or a reason
is mentioned or suggested for such release, there is no
option but to consider and deal with it as a representation
for the purpose of Art. 22(5) ~of the Constitution. The
conmuni cati on dated July 27, 1980 contains a demand that the
detenu should be released forthwith. It nentions a reason
for the denmand for rel ease, nanely, that copies of
statenments, docunments and materials relied upon by the

det ai ni ng aut hority in arriving at t he requisite
satisfaction were not furnished to the detenu and that the
detention was therefore, illegal. |In support of the claim
that the detention was illegal reference was nmade 'to a

deci sion of the Gujarat High Court. The comunication, then

ended with a reiteration of the request for the rel ease of
the detenu. We find it inmpossible to read the comunication
as anything but a representation against the order of
detention. True the detenu also asked for copies of
docunents to enable him to nmake a representation if the
detaining authority was not prepared to .accept his denmand
for revocation of the order of detention. The request for
copi es of docunents to enable the detenu to nake a further
representation on nmerits as well as on other grounds in the
event of the detaining authority not agreeing to revoke the
order of detention for the reason nentioned in the
comuni cation would not divest the comunication- of its
character as a representation. W have no doubt that the
conmuni cati on dated July 27, 1980 was a

966

representation which was in law required to be considered by
the detaining authority. Quite obviously, the obligation
i nposed on the detaining authority, by Art. 22(5) of the
Constitution, to afford to the detenu the earliest
opportunity of making a representation, carries with it the

imperative inplication that the representation shall be
considered at the earliest opportunity. Since all the
constitutional protection that a detenu can claimis the
little that is afforded by the procedural safeguards

prescribed by Art. 22(5) read with Art. 19, the Courts have
a duty to rigidly i nsist that preventive detention
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procedures be fair and strictly observed. A breach of the
procedural inperative nust lead to the release of the
detenu. The representati on dated July 27, 1980 was
adnmittedly not considered and on that ground alone, the
detenu was entitled to be set at liberty.

In the viewthat we have taken on the question of the
failure of the detaining authority to consi der the
representation of the detenu it is really unnecessary to
consider the second question raised on behalf of detenu in
Crimnal Wit Petition No. 4344 of 1980. However, this
guestion has been squarely and directly raised and, indeed,
it was the only question raised in the other two Crim nal
Wit Petitions and we have, therefore, to deal with it.

Art. 22(5) may be reproduced here for a better
under standi ng of the rival submissions. It says:

"22(5) When any person is detained in pursuance of
an order nmmde under any law providing for preventive
detention, the authority making the order shall, as
soon /as nay be, communicate to such person the grounds
on . which the order has been nade and shall afford him
the earliest opportunity of making a representation
agai nst the order".

The Article hastwo facets: (1) comunication of the
grounds on which the order of detention has been nade; (2)
opportunity of nmaking a representation against the order of
detention. Communication of the grounds pre-supposes the
formulation of the grounds and formul ation- of the grounds
requires and ensures the application of the nmnd of the
detaining authority to the facts and materials before it,
that is to say to pertinent and proximte matters in regard
to each individual case and excludes the elements of
arbitrariness and automatism (if one nmay be permtted to use
the word to describe a nechanical reaction wthout a
conscious application of the mind). It is an unwitten rule
of the law, constitutional and adm nistrative, that whenever
a decision making function is entrusted to the subjective
sati sfaction of a statutory  functionary, there is an
inmplicit obliga-

967

tion to apply his mnmind to pertinent and proxinmate matters
only eschewing the irrelevant and the renote. \Were there is
further an express statutory obligation to communicate not
nerely the decision but the grounds on which the decision is
founded, it is a necessary corollary that the grounds
conmuni cated, that s, the grounds so nmade known, shoul d be
seen to pertain to pertinent and proximate nmatters and
shoul d conprise all the constituent facts and materials that
went in to nmake up the mnd of the statutory functionary and
not merely the inferential conclusions. Now, the decision to
detain a person depends on the subjective satisfaction of
the detaining authority. The Constitution and the statute
cast a duty on the detaining authority to comrunicate the
grounds of detention to the detenu. From what we have said
above, it follows that the grounds conmunicated to the
detenu must reveal the whole of the factual materia
considered by the detaining authority and not nerely the
inferences of fact arrived at by the detaining authority.
The matter nmay also be |ooked at fromthe point of view of
the second fact of Art. 22(5). An opportunity to make a
representation against the order of detention necessarily
inplies that the detenu is informed of all that has been
taken into account against himin arriving at the decision
to detain him It means that the detenu is to be inforned
not merely, as we said, of the inferences of fact but of al
the factual material which have led to the inferences of
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fact. If the detenu is not to be so infornmed the opportunity
so solemly guaranteed by the Constitution beconmes reduced
to an exercise in futility. Watever angle fromwhich the
question is |ooked at, it is clear that "grounds" in Art.
22(5) do not mean nere factual inferences but nean factua
i nferences plus factual material which led to such factua
i nferences. The ’'grounds’ nust be self-sufficient and self-
explanatory. In our view copies of docunments to which
reference is nmade in the ‘grounds’ nust be supplied to the
detenu as part of the ‘grounds’.

Thi s was what was deci ded by Bhagwati and Venkat aramni ah
JJin Sm. lcchu Devi Choraria v. Union of India & ors.
(supra), it was observed by Bhagwati J., who spoke for the
Court:

"Now it is obvious that when clause (5) of Article

22 and sub-section (3) of Section 3 of the COFEPOSA Act

provide that the” grounds of detention should be

comuni cated to the detenu within five or fifteen days,
as the case may be, what is neant is that the grounds
of .detention in their entirety must be furnished to the
detenu. |f there are any docunents, statenents or other
materials relied upon inthe grounds of detention, they
must al so be communi cated to the detenu, because

968

being i ncorporated in the grounds of detention, they

formpart of the grounds and the grounds furnished to

the detenu cannot be said to be conplete without them

It would not therefore be sufficient to communicate to

the detenu a bare recital of the grounds of detention,

but copies of the docunents, statenents and other
materials relied wupon in the grounds of detention nust
al so be furnished to the detenu within'the prescribed
time subject of course to clause (6) of Article 22 in
order to constitute compliance w'th clause (5) of

Article 22 and section 3, sub-section (3) of the

COFEPCSA  Act . One of the primary obj ects of

conmuni cati ng the grounds of ‘detention to the detenu is

to enable the detenu, at the earliest opportunity, to
nake a representation against his detention and it is
difficult to see how the detenu  can possibly make an
ef fective representation unless he is also furnished
copi es of the docunments, statements and other materials
relied upon in the grounds of detention. There can
therefore be no doubt that on a proper construction of
clause (5) of Article 22 read wth section 3, sub-
section (3) of the COFEPOSA Act, it is necessary for
the valid continuance of detention that subject to
clause (6) of Article 22 copies of the docunents,
statenents and other mmterials relied upon in the
grounds of detention should be furnished to the detenu
alongwith the grounds of detention or in any event not
later than five days and in exceptional circunstances
and for reasons to be recorded in witing, not |ater
than fifteen days from the date of detention. If this
requirement of clause (5) of Article 22 read wth
section 3, sub-section (3) is not satisfied, the
continued detention of the detenu would be illegal and
voi d".
It was argued that the observations of Bhagwati J were
inconsistent with the earlier decisions of this Court and,
therefore, the decision of Bhagwati and Venkataram ah JJ
required reconsideration. Reference was nmde in particular
to the decision in KhudiramDas v. the State of Wst Benga
& Os. W do not find anything in Khudiram Das’s case whi ch
necessitates reconsideration of Snt. Ilcchu Devi Choraria’'s
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case. On the other hand in our view what has been said in
Sm. lcchu Devi Choraria s case is but a further devel opnent
and el aboration of what was said earlier in Khudiram Das’s
case. In Khudiram Das’s case it was said (at p. 848-849):

"Section 8 (1) of the Act, which nmerely re-enacts
the constitutional requirenents of article 22(5),
insists that all basic facts and particulars which
i nfl uenced the detaining

969
authority in arriving at the requisite satisfaction
leading to the maki ng of the order of detention nust
be conmunicated to the detenu, so that the detenu may
have an opportunity of maki ng an ef fective
representation against. the order of detention. It is,
therefore, not only the right of the Court, but also
its duty as well, to exanine what are the basic facts
and materials which actually and in fact weighed with
the detaining authority |in reaching the requisite
sati sfaction. The  judicial scrutiny cannot be
foreclosed by a nere statement of the detaining
authority that it has taken into account only certain
basic facts and materials and though other basic facts
and materials were before it, it has not allowed them
to influence its satisfaction. The Court is entitled to
exam ne the correctness of this statenent and determ ne
for itself whether there were any other basic facts or
materials, apart fromthose adm tted by it, which could
have reasonably i nfluenced the deci'si on of t he
detai ning authority and for the purpose, the Court can
certainly require the detaining authority to produce
and make available to the Court the entire record of
the case which was before it. That is the |least the
Court can do to ensure observance of the requirenments
of law by the detaining authority".
Earlier in Vakil Singh v. State of Janmu & Kashmr & Anr.,
one of us (Sarkaria, J.) had pointed out that apart from
concl usi ons of fact, grounds had a factual constituent also.
G ounds meant nmaterials on which the order of detention was
primarily based, that is to say, all primary facts though
not subsidiary facts or evidential details. Recently in
Ganga Rancthand Bharvani v. Under Secretary to the Covernment
of Maharashtra & Os., it was observed by one of us
(Sarkaria, J.) speaking for hinself and Pathak J:

"The mere facts that the grounds of detention
served on the detenu are elaborate, -~ does not absolve
the detaining authority from its constitutiona
responsibility to supply all the basic facts and
materials relied wupon in the grounds to the detenu. In
the instant case, the grounds contain only the
substance of the statenents, while the detenu had asked
for copies of the full text of those statenments. It is
submitted by the Iearned counsel for the petitioner

that in the absence of the full texts of  ‘these
statenments which had been referred to and relied upon
in the grounds‘of detention’, the detenus could not

make an effective
970
representation and there is disobedi ence of the second
constitutional inperative pointed out in Khudirams
case. There is nerit in this subm ssion".
One of the subm ssions of Shri Abdul Khader, |eaned counse
for the respondents was that in several earlier cases the
guestion that was al ways consi dered was whether there was an
adequate explanation for the delay in the supply of copies
after a request for such copies had been nmade by the detenu
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but that the expression ‘grounds’ had never been understood
to conprise factual material as well as factual inferences
so that failure to conmunicate the factual material as part
of the ‘grounds’ was straightaway to be treated as an
infringement of the rule contained in the first facet of
Art. 22(5). This has been sufficiently answered by Bhagwati
J. in lcchu Devi Choraria v. Union of India & ors. (supra)
and by one of us (Sarkaria J.) in Ganga Ranthand Bharvani v.
Under Secretary to the CGovt. of Maharashtra & Ors. (supra).
It is unnecessary for us to say anything further

Shri Abdul Khader finally advanced a desperate argunent
i nvoking the rule of "prospective overruling"” enunciated in
Gol aknath’s case. The rule has no application since |lcchu
Devi’'s case did not overrule any earlier case.

Al the three Wit Petitions are therefore all owed.
V. D. K Petitions allowed
971




