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ACT:

Constitution of |India, 1950, Art. 136-Appeal by specia
| eave against an order rejecting  an application for
cancel l ati on of bail-Court cannot permt use of new materia
agai nst accused.

Constitution of India, 1950, Art. 136-Appeal by specia
| eave against an order rejecting an  application for
cancellation of the bail-Interference with the findings of
the High Court as to whether the ~accused tanpered with
prosecution w tnesses, when justified.

Bail, <cancellation of--Power to cancel bail, rnust be
exercised wth care and circunspection and in appropriate
cases-Crl.P.C. (Act 11 of 1974), 1973, s. 439(2).

Bail cancellation of-Gounds nust bear casual connection
with same act or conduct of accused--Crl.P.C. (Act 2 of
1974). 1973, Ss. 439(2) r/w 437(5).

Bur den of proof, extent of-In an application for
cancel lation of bail, the proof of the plea that w tnesses
turned hostile because they were won over by the _accused
need not be beyond a reasonabl e doubt-Evidence Act, 1872-
Ss. 3, 101-104 r/w Crl.P.C. S. 439(2).

HEADNOTE:

The respondent who was arraigned as accused No. 2 /in a
prosecution for offences u/Ss. 120B r/w Ss. 409, 435 and 201
|.P.C. instituted by the Central Bureau of Investigation in
the Court of the Chief Metropolitan Magistrate, Delhi was
granted anticipatory bail, by the H gh Court of Del hi.  \Wen
the Commttal Proceedings commenced in the Court of the
Chi ef Metropolitan Magi strate, Del hi on February 20, 1978 as
per the tine schedule fixed by this Court, the two approvers
in the case turned hostile, resiled from their statenents
made to the police u/s 161 of Cl.P.C., and retracted the
confessions made to the Chief Metropolitan Magistrate. An
application filed for cancellation of the respondents bai
was dism ssed by a |l earned single Judge of the Delhi High
Court on 11-4-1978.

Al'l owi ng the appeal in part, the Court

HELD : 1. In an appeal by special |eave against an order
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rejecting ax application for cancellation of bail, no new
material which was not available to the H gh Court wll

normal Iy be allowed to be relied upon by the State, it would
be wunfair to the respondent to make use of that nateria

wi t hout giving himan adequate opportunity to neet it on the
ground that the additional data came into existence after
the Hi gh Court gave its judgnent. Though, in appropriate
cases, the Court has the power to take additional evidence,
that power has to be exercised sparingly, particularly in
appeal s brought under Article 136 of the Constitution. [956
D- E]

2. In an appeal by special |eave against an or der
rejecting an application for cancellation of the bail, the
High Court’s findings are nornally treated by this Court as
binding on issues like :  whether the prosecution has
succeeded in proving its case that the respondent has
tanmpered with its w tnesses and t hat

951

there is a reasonable apprehension that he will continue to
i ndulge 'in~ that™ course of Conduct, if he is allowed to

remain at  large. If two views ~of the evidence are
reasonably possible and the H gh Court has taken one view,
this Court will be disinclined to interfere therewith in an

appeal under Art. 136 of the Constitution. (958 E-F)
In the instant case:-(a) the H gh Court has rejected

i ncontrovertible -'evi dence on hypert echni cal
consi derati onsthough it points in one direction only,

| eavi ng no manner of doubt that therespondent has

m sused the facility afforded to himby that Court by

granting anticipatory bail to himb) Even excluding the
last incident in regard to Charan Singh which is
really first in point of tinme and though it is corroborated
by an entry in the CGeneral Diary, the other evidence viz.,
(i) Yadav's conplaint of the 14th February, (ii) Khedkar’s
conplaint of even date, (iii) Yadav's admission in his
evidence that he did make the witten conplaint in spite of
the fact that he had turned hostile, (iv) the affidavits of
Sat Pal Singh, Ganpat Singh and Diganbar Das in regard to
the incident of the 17th and (v) the affidavit of  Sarup
Singh regarding the incident of  February 28. furnish
satisfactory proof that the respondent has abused his
liberty by attenpting to suborn the prosecution wtness.” He
has therefore forfeited his right to remain free. [960 GH
961 A)

3.Section 439(2) of the Code of Crimnal Procedure
confers jurisdiction on the Hi gh Court or Court of ~Sessions
to direct that any person who has between released on bai

under Chapter XXXIII be arrested and commtted to custody.
The power to take back in custody an accused who has / been
enlarged on bail has to be exercised wth care and

circunspection. But the power, though of an extra-ordinary
nature, is meant to be exercised in appropriate cases | when,
by a preponderance of probabilities, it is clear that the
accused is interfering with the course of justice by
tampering with witnesses. Refusal to exercise that whol esone
power in such cases, few though they may be, will reduce it
to a dead letter and will suffer the courts to be silent
spectators to the subversion of the judicial process. [961
A-C|

Madhukar Purshottam Mondakal v. Talab Haji Hussain 60,
Bonbay Law Reporter 465 and Gurcharan Singh & Ors. v. State
(Del hi Adm nistration), 1978 Crimnal Law journal, 129, 137;
Principles in, applied.

4. Rejection of bail when bail is applied for is one
thing; cancellation of bail already granted is quite
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anot her. It is easier to reject a bail application in a
non-bail able case than to cancel a bail granted in such a
case. Cancellation of bail necessarily involves the review
of a decision already made and can by and |large be pernitted
only if, by reason of supervening circunstances, it would be
no | onger conducive to a fair trial to allow the accused to
retain his freedom during the trial. The fact t hat
prosecuti on w tnesses have turned hostile cannot by itself
justify the inference that the accused has won them over.
The objective fact that witnesses have turned hostile nust
be shown to bear a causal connection with the subjective
i nvol venent therein of the respondent. Wthout such proof,
a bail once granted cannot be cancelled on the off chance or
on the supposition that w tnesses have been won over by the
accused. Inconsistent testinony can no nore be ascribed by
itself to the influence of the accused than consistent
testinony, by itself, can be ascribed to the pressure of the
prosecution. |t is therefore necessary for the prosecution
to show sone-act or conduct on the part of the respondent
from which a reasonable inference may arise that the
Wi t nesses have gone back on their statenents as a result of
an intervention by or on behalf of the respondent. [957 AF]
5.1t is not necessary for the prosecution to prove by a
mat hematical certainty or even beyond a reasonable doubt
that the witnesses have turned hostile because they are won
over by the accused. ' The i ssue of cancellation of bail can
only arise in crimnal cases, but that does not nean that
every incidental matter in a crinminal case nmust be proved
beyond a reasonable doubt |like the guilt of  the accused.
| ndeed, proof of facts by preponderance
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of probabilities as in acivil case is not foreign to
crimnal jurisprudence because, in cases where the statute
raises a presunption of guilt as, for, exanple, t he

Prevention of Corruption Act, the accused is entitled to
rebut that presunption by proving his defence by a / bal ance
of probabilities. He does not have to establish his case
beyond a reasonabl e doubt. The sane standard of proof as in
a civil case applies to proof of incidental issues involved
in a crinmnal trial like the cancellation of~ bail” of an
accused. The prosecution, therefore, can establish its case
in an application for cancellation of bail by showing on a
pr eponder ance of probabilities that the accused has
attenpted to tanper or has tanpered wth its wtnesses.
Proving by the test of balance of probabilities that the

accused has abused his Iliberty or that there is a
reasonabl e apprehension that he will interfere with the
course of justice is all that 1is necessary for the

prosecution to do in order to succeed in an application for
cancel lation of bail. [957 G H, 958 A-D

JUDGVENT:

CRI'M NAL APPELLATE JURI SDI CTION : Crimnal Appeal No. 188 of
1978.

Appeal by Special Leave fromthe Judgnment and Order dated
the 11th April, 1978 of the Delhi High Court in Crimina
M sc. Application No. 130 of 1978.

Ram Jet hmal ani, and R N. Sachthey for the Appellant.

AN Milla, D Mathur, B. R Handa and D. Goburdhan for
Respondent .

The Judgnent of the Court was delivered by

CHANDRACHUD, C.J.-The respondent is arraigned as accused No.
2 in a prosecution instituted by the Central Bureau of
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Investigation in the Court of the |earned Chief Metropolitan
Magi strate Del hi. Omtting details which are not necessary
for the present purpose the case of the prosecution is as
follows :

One Shri Anrit Nahata had produced a film called ’'Kissa
Kursi Ka’', which portrayed the story of the political doings
of the respondent and his nmother, Snt. Indira Gandhi, the
former Prime Mnister of India. The Board of Censors
declined to grant a certificate for exhibition of the film
wher eupon, Shri Nahata filed a wit petition in this Court
for a Wit of Mandarmus. On Cctober 29, 1975, a direction
was given by the Court that the filmbe screened on Novenber
17 to enable the Judges to see whether the censorship
certificate was refused rightly. In order to prevent this
Court fromexercising its constitutional jurisdiction and
with a view to preventing the film from being publicly
exhibited, the respondent and his co-accused Shri Vidya
Char an /Shukl a, who was then the Mnister for Information and
Broadcasting, ~entered into a conspiracy to take possession
of the film and to destroy it. In pursuance of that
conspiracy, 13 steel trunks containing 150 spools of the
filmwere brought under special escort fromBonmbay to Delh
at the behest of Shri.” Shukla. The consignment reached the
New Del hi Railway Station on November 10, 1975. The spools
were then |l oaded in two tenpo vehicles belonging to the res-
pondent or to his conpany, Ms. Maruti Ltd., Qurgaon, of
whi ch respondent was the Managi ng Director. - The vehicles,
whi ch were driven by Ram Chander and Charan Singh were taken
to Gurgaon at
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the premses of Mruti- Linmted where, under -instructions
given by the respondent, the spools  were destroyed by
setting fire to themsone tinme prior to Novenber 24, 1975.
A positive print of the filmwas Iying in the Auditorium of
the Mnistry at Mhadev Road, New Del hi, which was taken
charge of by one Ghose, a Deputy Secretary in the Mnistry
of Information and Broadcasting. The loaded it /in Shri
Shukl a’s staff car whereupon Shri Shukla hinself ~“delivered
the print at No. 1, Safdarjang Road, where the  respondent
and his nother wused to live at the relevant tine. The
Supreme Court was informed that it was not possible to
screen the filmfor evaluation by the Judges.  And the wit
petition filed by Shri Nahata cane to an abrupt end upon an
affidavit being filed on March 22, 1976, by Chose that the
spools of the filmhad got mixed up with sonme other filns
recei ved by the Governnent in connection wi-t h t he
International FilmFestival.

After the energency was lifted and the present Janata
Government canme into power, a certain information was
received in consequence of which a raid was effected on the
Gurgaon prem ses of the Maruti Limited. The raid  vyielded
incrimnating material to show that the 13 boxes which had
been received from Bonbay at the New Del hi Railway Station
contai ned the spools of the film’Kissa Kursi Ka which were
burnt and destroyed in the factory prem ses. R B. Khedkar
a Security Oficer of the Maruti Limted and his assistant,
Kanwar Si ngh Yadav, who was the Security Supervisor of the
conpany, were arrested on the very day of the raid. Yadav
made a statenent on the follow ng day stating howthe film
was burnt in the premses of the factory. Yadav’ s
conf essi onal st at enent was recor ded by t he Chi ef
Metropolitan Magistrate on June 3 and Khedkar’s on June 4.
They were granted pardon under section 306 of the Code of
Crimnal Procedure on July 14, 1977. During the course of
i nvestigation, various statements were recorded by the-
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police including those of the two drivers of the tenpo
vehi cl es, Ram Chander and Charan Singh, a watchnman called Om
Prakash and several enployees of the Store Departnent of the

company.
After completion of the investigation, a chargesheet was
filed by the CB.I. in the Court of the Chief Metropolitan

Magi strate citing 138 witnesses for proving charges under
section 120B read with sections 409, 435 and 201 of the
Penal Code as al so for substantive offences under the | ast
mentioned three sections of the Penal Code.

In certain proceedings for contenpt and perjury which were
filed in this Court against Shri Shukla, it was directed by
the Court on January 2, 1978, that the Chief Metropolitan
"Magi stfate shall comence the heari ngof t he case on
February 15 and that the Sessions Court will co the tria
on March 20, 1978, and shall proceed with the hearingfrom
day to day. By an-order dated February/March 14, the Court
extended the tine limt by four days in each case.

The committal® proceedi ngs conmenced in the Court of the
| ear ned Chief Metropolitan Magi strate, Del hi on February 20,
1978. Khedkar who was exami ned on that day supported the
procecution fully except

10 329 SCI/178
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that he admitted’ in'his cross-examnation that he had
witten two inland letters, which may tend to throw a cloud
on his evidence. On February 21, the second approver Yadav
was exam ned by the prosecution. He resiled both from the
statenment which he nmade to the policeunder section 161 of
the Code of Crimnal Procedure as well as fronhis

judicial confession. The recording of Yadav's evidence was
over on the 22nd.

On February 27, 1978, an application was filed by the Delh
Administration, in the Hi gh Court of Delhi for cancellation
of the respondent’s bail. That application having been
di smssed by a |learned single Judge on April 11, 1978, the
Adm nistration has filed this appeal by special |eave.
Before the High Court, the following subm ssions were made
on behal f of the appell ant

(1) That the respondent was charged w th of fences anpbngst
which is the offence under section 409 of the Penal Code
whi ch is punishable inprisonment for |ife. The respondent,
havi ng been accused of a non-bail able offence, it was~ wong
inthe first instance to enlarge himon bail

(2)initially, the investigation was started .in respect of
the conspiracy and theft of the Mmfromthe custody of the

CGover nrent . The respondent had obtained an order of
anticipatory bail fromthe Del hi Hi gh, Court in respect of
t hose of f ences. It transpired during the course of

i nvestigation that a far nore serious offence under ~section
120B read with section 409 of the Penal Code was ‘committed
by the respondent and the co-accused. Even though prior to
July 14, 1977, on which date the chargesheet was filed, the
State was in possession of information showing that the
respondent was trying to tanper with the wtnesses, the
State did not apply for cancellation of the anticipatory
bail nor did it ask the Magistrate to issue a non-bail able
warrant because the very w tnesses who were attenpted to be
tampered with had conplained to the police that t he
respondent was trying to win themover. In the |arger
interest of justice, the State did not adopt a vindictive
attitude towards the respondent by asking that he should be
taken into custody;

(3)It was the duty of the High Court to enforce the pro-

vi sionsof section 437 of the Code of Criminal Procedure
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when it was broughtto its notice that the respondent, being

char ged with an offence under section 409 which is
puni shable with life inprisonment was illegally oil bail
particul arly when he had misused his liberty. The

obligation of the Court to enforce the provisions of section
437 of the Code of Crimnal Procedure does not depend upon
whet her the State has acted with vigilance and pronptitude.

(4) The burden which rests on the State in "an application

for <cancellation of bail is of alimted nature. Al that
is necessary for the State to show, in support | of its plea
that bail be cancelled, is that there is a reasonable
apprehension that by tanpering with w tnesses,

95 5

the accused is interfering with the course of justice.
It'is neither necessary to prove the fact of tanpering with
mat hemati cal certainty nor indeed beyond a reasonabl e doubt.
The test to be adopted in such matters is one of 'reasonable
appr ehensi on’

(5)On February 13 and 14, 1978,  approver Yadav, first
through  'Khedkar ~and then by an application witten and
signed by hinmself, conplained to the CB.1. Oficers that
the respondent was trying to tamper wth his evidence
t hrough Ram Chander, the driver of the tenpo. Wthin a week
thereafter, that s on February 21, 1978, Yadav turned
hostile by going back upon the statenment which he had made
before the police under section 161 of the Code of Crinina
Procedure and on his confessional statenent recorded by the
Magi strate on the basis of which he had secured pardon a few
days earlier. This incident by itself was sufficient to
justify the State’'s plea that there was a reasonable
apprehension in the mnd of the prosecution ‘that the
respondent was tampering with their w tnesses.

(6) The fact that the respondent had contacted Yadav on
February 17 and was seen in Yadav’ s conpany on that date was
supported by the evidence of Ganpat Singh, a Postal | Peon,
Di ganmber Das, an enpl oyee of the Maruti Limted and Satpa
Singh, a constable of the Haryana Arnmed Police. There was
no justification for disbelieving the affidavits ‘of /'these
three persons.

(7)As far back as July 1977, the respondent had attenpted to
tamper with two witnesses, Charan Singh and A K.~ Dangwal.
Both of these witnesses had given witten —applications to
the police conplaining of attenpts nmade by the respondent to

win them over. The entries nmade by the police in the
CGeneral Diary corroborated the conplaints. nmade by these
Wi t nesses. The two conmplaints, though not acted upon

promptly by the police by asking for the cancellation of
respondent’s bail, render it highly probable that during the
|ater stages of the trial several wi tnesses turned hostile
on account of the pressure and influence which t he
respondent exercised on them

(8)It was through Ram Chander that approver Yadav was | ap-
proached and tanpered with. On February 21, 1978, Ram
Chander was sitting in the Court though his presence, was
not necessary and i ndeed, he entered the court-room along
with a group of respondent’'s partisans for whom the
respondent had obtai ned the Magi strates perm ssion by seeing
himin his chanber.

(9) These very contentions have been repeated before us by
Shri  Ram Jet hamal ani who al so relied upon sone additiona
data in support of the application for cancellation of the
respondent’s bail. The new material on which counsel relies
has cone into existence after the Hi gh Court delivered its
judgment on April 1.1 and in the very nature of things, the
H gh Court has had no opportunity to consider its weight and
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rel evance on the question in issue.

Shri  A. N Mulla who appears on behalf of the respondent
controverted each and every allegation nade by t he
appel | ant . He contends that the prosecution has been

| aunched out of political vendetta, that ,ordinary offences
triable by a Mgistrate have been nagnified beyond

956

all proportion, that pardon was tendered to the so-called
approvers though no charge could have been | evell ed against
them for the sole purpose of attracting the application of
section 306(5) of the Crinminal Procedure Code so as to drag
the accused to the Sessions Court, that the police wth
their unlimted resources have left no stone wunturned in
order sonehow to inplicate the accused and that evidence in
regard to tanpering of witnesses is manufactured with a vi ew
to explaning away the tell-tale circunstance that the key

wi t nesses, including one of the approvers, have refused to
support~ the prosecution. The prosecution, according to
counsel, ~/ventured into sensation-nongenng by building the

super-structure of a Sessions trial on a slip foundation and
having been disillusioned by the performance of its star

witnesses, it has resorted to the expedient of asking for
cancel | ation of the respondent’s bail in order to give prop
to a failing can based on trunped-up charges. Strong

objection was taken by the | earned counsel to the attenpt
nade by the appellant to cite new and -additional naterial

before wus. This, according to himis inpermssible in an
appeal filed by |leave under article 136 of the Constitution

since the only question that isopen to us to consider is
whet her, on the, material before-it, the H gh Court is right
in comng to the conclusion to which it did-

W are not disposed to allowthe Stateto rely on. any new
material which was not available to the Hgh Court. . true

that the additional data canme into existence after the High
Court gave its judgrment but it would be unfair to the
respondent to nake use of that material w thout giving him
an adequate opportunity to neet it. That wll entail a
fairly long adjournnent which may frustrate the very object
of the proceedings initiated by the State. Besides, though
in appropriate cases the court has the power to take
addi ti onal evi dence, that power has to be exerci sed
sparingly, particularly in appeals brought under article 136
of the Constitution. The Hi gh Court, while dismssing the

State’s application for cancellation of bail, has reserved
toit the liberty to approach it "if, at any tinme in future,
the respondent abuse& his liberty". The new developnents

could, if the prosecution is so advised,be brought to

the H gh Court’s attention for obtaining suitable relief.
We cannot spend our time in scanning affidavits and sifting
material for the first time for ourselves, for deternining
whet her the new material can justify cancellation-of  bail
We propose, therefore, to limt ourselves to the facts and
incidents which were before the High Court and on which it
has pronounced.

W ought not to forget, while dealing with the riva
contentions, that the trial is still pending in the Sessions
Court and any observation nade by us in this incidenta
proceeding may unwittingly influence the course of trial
W will take care to see that nothing is said on the nmerits
of the matter, no conment made on the veracity of w tnesses
and no subtle guidance offered to unravel why the witnesses
have turned hostile. These matters, at this nonment, are
within the exclusive domain of the Sessions Court and we
cannot, by enmploying an artifice, withdraw the decision of
these questions to ourselves. It is the privilege of the
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Sessions Court, not of- the Suprene Court, to try the
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accused. We nust therefore make it clear that nothing said
by us in our judgnent shall influence the decision of the
case and the Sessions Judge is free to assess and evaluate
the evidence, unhanpered by any observations we may have
happened to make.

Rejection of bail when bail is applied for is one thing;
cancel lation of bail already granted is quite another. It
is easier toreject a bail application in a non-bailable
case than to cancel a bail granted in such a case
Cancel l ation of bail necessarily involves the review of a
deci sion al ready nmade and can by and |large be permtted only
if, by reason of supervening circunstances, it would be no
| onger conducive to afair trial to allowthe accused to
retain his freedomduring the trial. The fact t hat
prosecuti on w tnesses have turned hostile cannot by itself
justify the inference that the accused has won t hem
over.brother,a sister or a parent who has seen the
conmi ssion ~of crime, may resile in the Court from a
statement recorded during the course of investigation. That
happens instinctively, out of natural love and affection
not out of persuasion by the accused. The witness has a
stake in the innocence of the accused and tries therefore to
save himfromthe guilt. Likew se, an enployee may, out of
a sense of gratitude-, oblige the enployer by wuttering an
untruth wthout pressure or persuasion. ~In other words, the
objective fact that w tnesses have turned hostile nust be
shown to bear a causal connection wth the subjective
i nvol venent therein of the respondent. Wthout such proof,
a bail once granted cannot be cancelled on the off chance or
on the supposition that w tnesses have been won over by the
accused. Inconsistent testinobny can no nore be ascribed by
itself to the influence of the -accused than consistent
testinony, by itself, can be ascribed to the pressure of the
prosecution. Therefore, M. Milla is right that one has to
countenance a reasonable possibility that the enpl oyees of

Maruti |ike the approver Yadav mght have, of their own
volition, attenptedto pr ot ect the r espondent from
i nvol vemrent in crininal charges. Their willingness now to
oblige the respondent woul.d depend uponl ow

much the respondent has obliged themin the past.lt is
therefore necessary for the prosecution to show sone act or
conduct on the part of the respondent from which a
reasonabl e inference may arise that the w tnesses have gone
back on their statenents as a result of an intervention by
or on behalf of the respondent.

Before we go to the facts of the case, it is 'necessary to
consider what precisely is the nature of the burden  which
rests on the prosecution in an application for cancellation
of bail. 1s it necessary for the prosecution to prove by a
mat hematical certainty or even beyond a reasonable ' doubt
that the w tnesses have turned hostile because the, are won
over by the accused ? W think not. The issue of cancella-
tion of bail can only arise in crimnal cases, but that does
not nean that every incidental matter in a crimnal case
nmust be proved beyond a reasonabl e doubt Iike the guilt of
the accused. Wether an accused is abscondi ng and therefore
his property can be attached under section 83 of the
Crimnal Procedure Code, whether a search of person of
prem ses was taken as required by the provisions of section
100 of the Code, whether a confession is recorded in strict
accordance with
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the requirements of section 164 of the Code and whether a
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fact was discovered in consequence of information received
from an accused as required by section 27 of the Evidence
Act are all matters which fall peculiarly wthin the
ordinary sweep of crinminal trials. But though the guilt of
the accused in cases which involve the assessnment of these
facts has to be established beyond a reasonabl e doubt, these
various facts are not required to be proved by the sane

ri gorous standard. |I|ndeed, proof of facts by preponderance
of probabilities as: inacivil caseis not foreign to
crimnal jurisprudence because, in cases where the statute
rai ses a presunmption of guilt as, for exanple, t he

Prevention of Corruption Act, the accused is entitled to
rebut that presunption by proving his defence by a bal ance
of probabilities. He does not have to establish his case
beyond a reasonabl e doubt. The sane standard of proof as in
a civil case applies to proof of incidental issues involved
in a crimnal trial like the cancellation of bail of an
accused. The prosecution, therefore, can establish its case
in an application for cancellation of bail by showing on a
pr eponderance of probabilities that the accused has
attenpted to tanper or has tanmpered wth its wtnesses.
Proving by the test of balance of probabilities that the
accused has abused his liberty or that there is a reasonable
apprehension that ‘he wll interfere with the course of
justice is all that is necessary for the prosecution to do
in order to succeed in an application for 'cancellation of
bai | .

Qur task therefore is to determne whether, by the
application of the test of probabilities, the  prosecution
has succeeded in proving its case that the respondent has
tampered with its witnesses and that there is a reasonable
apprehension that he wll continue to indulge irk that
course of conduct if heis allowed to remain at ' |arge.
Normally, the Hi gh Court’s findings are treated by this
Court as binding on such issues, but, regretfully, we have
to depart fromthat rule since the H gh Court has rejected
i ncontrovertible evidence on hypertechnical considerations.
if two views of the evidence were reasonably possible and
the Hi gh Court had taken one view, we would have been dis-
inclined to interfere therewith in this appeal under article
1.36 of the Constitution. But the evidence points in one
direction only, leaving no manner of —doubt that the
respondent has msused the facility afforded to himby the
Hi gh Court by granting anticipatory bail to him

The sequence of events is too striking to fail to catch the
wat chful eye. But, we will not enter too minutely.into the
several incidents on which the appellant relies to prove its
case. We will confine ourselves to sone of the | outstanding
i nstances and show how the prosecution is justified in its
appr ehensi on.

Kanwar Singh Yadav was working at the relevant tinme as a
Security Supervisor under R B. Khedkar who was the Security
officer of Maruti Ltd. Both of themwere arrested an the
very day of the raid, that is, on May 25, 1977. On the
26t h, the police recorded Yadav's statenent and on the 28th,
he made a petition to the Chief Metropolitan Magistrate,
expressing his willingness to confess.
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The confessional statenent was recorded on June 3 and Yadav
was granted pardon on July 14, under section 306 of the Code
of Crimnal Procedure. Khedkar made a confession on June 4
and was granted pardon on July 14, 1977. The C.B.I. filed
the chargesheet on 14th July itself.

The committal proceedings were fixed by this Court by an
order dated January 2, 1978 to begin perenptorily on
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February 15, 1978. The respondent obtained a nodification
of that order, by virtue of which the proceedi ngs began on
February 20.

One day before the proceedings were originally scheduled to
begin, that is on 14th February, the two approvers. Yadav
and Khedkar appeared at the CB.I. office and filed witten
conplaints dated the 13th that the respondent was naking
repeated attenpts to call Yadav to neet himby sending the
car with Ram Chander, the driver of the respondent. One of
these complaints is signed by Yadav and the other by
Khedkar . Yadav turned hostile when he was examined on the
21st February before the Commtting Magistrate. He went
back on his police statenent, resiled from his confession
and risked his pardon. But he admitted in his cross-
exam nation to the Public Prosecutor that he had given the
conplaint to the C.B'I. He explained it away by offering a
series of excuses but wewill only characterise that attenpt
as |ame and unconvincing. A deeper probe into the nmatter
and its critical analysis is likely to exceed the legitimte
bounds " of this proceeding and therefore we will stop wth
the observation that there is nore than satisfactory proof
of the respondent having attenpted to suborn Yadav. Whet her
Yadav succunbed to the persuasion is not for us to say. The

Sessi ons Judge shall ~ have to decide t hat guestion
uni nfl uenced by anything appearing herein. W are
concerned with the respondent’s conduct, not wth Yadav's
reaction or his | notives. Khedkar stuck to the
conpl ai nt .

That is in regard to the event of the 14th February. On the
17th ' Yadav and the respondent were seen together, the
fornmer |eaving,, the Maruti factory with the respondent in
his car. This is supported by the affidavits of = Sat Pa

Si ngh, a constable of the Haryana Arned Constabul ary who was
on duty at the Factory, Ganpat Singh, a Postal Peon and
Di ganmbar Das, an Assistant Despatch Cderk in Maruti. It is
undi sputed that the respondent had gone for official work to
the factory on the 17th. The Hi gh Court objects the inci-
dent firstly because it is not nentioned in the petition for
cancel l ation of the respondent’s bail. The affidavit of Ved
Prakash, |nspector of Police, C B.l., shows that informtion
of the incident was received on the 24th whereas the
petition was drafted on the 22nd February. —That apart, we
cannot understand the High Court to say that the affidavits
of the three witnesses could not be accepted because the
verification clause of the affidavits was “nost -~ defective"
as it could not be said "what part of the affidavit is true
to the knowl edge of the deponent and what part thereof is
true to the belief of the deponent™. This reason has  been
cited by the learned Judge for rejecting nmany an incident
but then it was open to himto ask for better particul ars of
960

verification. The wtnesses claimto have seen with  their
own eyes that Yadav drove away wth the respondent .
The incident consisted of one single event and there was  no
possibility of the witnesses’ know edge being mixed up wth
their belief. W find it inmpossible. to endorse this part
of the Hi gh Court’s reasoning and are inclined to the view
that the respondent ultimtely succeeded in establishing
contact with Yadav. Wether the respondent succeeded in
achieving his "ultinmate object is beyond us to, say except
that Yadav turned hostile in the Committing Magistrate's
court on February 21.

The Hi gh Court has also rejected the affidavit of Sarup
Si ngh that on February 28, 1978, while he was doing duty as
an armed. constable at the factory, he saw the respondent
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coming to the factory and heard himassuring Yadav that he
need not worry. The verification clause of the affidavit
was again thought to be 'defective". W are unable to agree
with this part of the |earned Judge’ s judgnment for reasons
al ready i ndi cat ed.

W are also unable to agree with the High Court that the
conplaint filed by Charan Singh on July 12 in regard to the
incident of July 5, 1977 and the conplaint filed by A K
Dangwal on July 9 in regard to the incident of July 7, 1977
are "irrelevant" since the prosecution did not even oppose
the grant of bail to the respondent after the chargesheet
was filed on July 14, 1977. 1t is true that it is not
possible to accept Shri Jethmalani’s explanation of the
inactivity on the part' of the prosecution even after
receiving the two conplaints show ng that the respondent was

trying to tanmper wth the witnesses. Concessi ons of
benevol ence cannot readily be made in favour of the prose-
cution. But it cannot be overlooked that Charan Singh did

turn hostile, though that happened after the, H gh Court
gave its judgnment on April 1 1. The respondent knows that
the witness turned hostile and significantly, though the
witness refused to support the prosecution he made an
i mportant adm ssion that he bad submitted a witten applica-
tion or conplaint to Inspector Ved Prakash on July 12, 1977
and that "whatever Jis nentioned in that application is
correct". That application which is really a conplaint,
contains the nost flagrant allegation of attenpted tanpering
with the wtness by the respondent, through his driver
Chattar Singh. Ref erence to this incident is not in the
nature of Additional evidence properly so called because the
witness was exam ned in the Sessions Court in the  presence
of the respondent and his advocates. ~They know what the
witness stated in his open evidence and what expl anation he
gave for nmking. the conplaint on July 12, 1977. The
Sessions Court will no doubt assess its value but for our
[imted purpose, the episode is difficult to dismss as
irrelevant.

Even excluding the last incident in regard to Charan /Singh
which is really first in point of time and though /it s
corroborated by an entry in the General Diary, we are of the
opinion that (i) Yadav’'s conplaint of the, 14th - February,
(ii) Khedkar’s conplaint of even date, (iii) Yadav’ s
admission in his evidence that he did nake the witten
conplaint inspite of the fact that he had turned hostile
(iv) the affidavits of Sat Pal Singh, Ganpat ~ Singh and
Digambar Das in regard to the incident of the 17th and (v)
the affidavit of Sarup Singh
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regardi ng the incident of February 28, furnish satisfactory
proof that the respondent has abused his |liberty by

attenpting to, suborn the prosecution wtnesses.  He has
therefore forfeited his right to remain free.

Section 439(2) of the Code of Crimnal Procedure confers
jurisdictionon the High Court or Court of Sessions to
direct that any person whohas been released on bai

under Chapter XXXII| be arrested and commtted to custody.
The power to take back in custody an accused who has been
enlarged on bail has to be exercised with care and

ci rcunmspection. But the power, though of an extra-ordinary
nature, is meant to be exercised in appropriate cases when,
by a preponderance of probabilities, it is clear that the
accused is interfering with the course of justice by
t anmperi ng with wtnesses. Refusal to exerci se t hat
whol esonme power in such cases, few though they may be, will
reduce it to a dead letter and will suffer the Courts to be
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silent spectators to the subversion of the judicial process.
W might as well wind up the Courts and bolt their doors
against all than. pernmit a fewto ensure that justice shal
not be done.

The power to cancel bail was exercised by the Bonmbay Hi gh
Court in Mdhukar Purshottam Jondkar v. Tal ab Haj
Hussain(1l) where the accused was charged with a bailable
of f ence. The test adopted by that Court was whether the
material placed before the Court was "such as to lead to the
conclusion that there is a strong prina facie case that if
the accused were to be allowed to be at large he would
tanmper with the prosecution wtnesses and i nmpede the course

of justice". An appeal preferred by the accused agai nst the
judgrment of the Bonbay High Court was dismssed by this
Court. In Curcharan ~Singh and others v. State (Delhi
Administration, (2) while confirmng the order of the High
Court cancelling the bail of the accused, this Court

observed ‘that the only question which the Court had to
consi der ~at that stage was whether "there was prima facie
case mmde out, ~as alleged, on ‘the statenents of the

wi tnesses and on other ~materials®™, that "there was a
i kelihood of the appellants tanpering with the prosecution
Wi t nesses". It is by the application of this test that we

have cone to the conclusion that the respondent’s bail ought
to be cancell ed.

But avoi dance of undue hardship or harassnent is the quint-
essence of judicial process. Justice, at all time and in
all situations, has to be tenpered by nercy, even as agai nst
persons who attenpt to tanper with its processes. The
apprehension of the prosecutionis that 'Maruti wtnesses’
are likely to be won over. The instances discussed by us
are also confined to the attenpted tanpering of Maruti
witnesses |like Yadav and Charan Singh, ~though ‘we have
excluded Charan Singh’s conplaint from our consideration

Since the appellant’s counsel has -assured us that the
prosecution wll exam ne the Maruti® w tnesses imediately
and that their evidence will occupy no

(1) 60 Bonbay Law Reporter 465

(2) 1978 Criminal Law Journal 129. 137.
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nore than a nonth, it wll be enough to limt the
cancel l ation of respondent’s bail to that period. W hope
and trust that no unfair advantage will be taken _of our
order by stalling the proceedings or, by asking for a stay
on some pretext or the other. |If that is done, the arns of
aw shall be Iong enough. CQut of abundant  caution, we
reserve liberty to the State to apply to the H gh Court, if

necessary, but only if strictly necessary. W are hopefu
that the State too will take our order in its true spirit.
In the result, we allow the appeal partly, set aside the
judgrment of the H gh Court dated April 1 1, ~cancel the
respondents bail for a period of one nmonth fromto-day and
direct that he be. taken into custody. Respondent will, in
the normal course, be entitled to be rel eased on fresh  bai
on the expiry of the aforesaid period. The |earned Sessions

Judge will be at liberty to fix the ambunt and conditions of
bail. The order of anticipatory bail will stand nmodified to
the extent indicated herein

S. R Appeal allowed in part.
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