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PETI TI ONER
STATE OF M P.

Vs.

RESPONDENT:
S.B. JOHARI & OTHERS

DATE OF JUDGVENT: 17/ 01/ 2000

BENCH
K. T. Thonas, M B. Shah

JUDGVENT:

Shah, J.

Leave granted.

The aforesaid appeals are filed by the State of
Madhya. Pradesh chal lenging the orders passed by the High
Court of Madhya Pradesh, Bench at Indore allowing Crimna
Revi si on Applications Nos.613 of 1998 and 159 of 1999 and
quashing the charges franed by the Additional Sessions
Judge, Indore in Special Case No.28/96 against the
respondents for the offences punishable under  Sections
5(1)(d) and 5(2) of the Prevention of Corruption Act, 1948
read wth Section 120-B I PC and in the alternative for the
of fence punishable wunder Section 13(1)(d)/13(2) 'of the
Prevention of Corruption Act, 1988.

FIR was |odged at the Police Station Bhopal # to the
effect that there was crimnal conspiracy in purchase of
nedicines for S .G Cancer Hospital, Indore. At the
relevant time, Dr. C P. Tiwari was posted as Dean, Medica
College, Dr. MS. Dwivedi was working as Superintendent,
M. S. B. Johari (Respondent No.1 in SLP No.2854/99)  was
working as Medical Oficer In- charge of Stores and M-
Sudhir Pingle (Sole Respondent in SLP No.2855/99) was
wor ki ng as Accountant in the hospital. It is alleged that
all the aforesaid accused entered into crimnal conspiracy
with sone |ocal businessnmen of Indore by nisusing their
posts and also by using sone forged docunents that caused
wongful loss to the Governnent. |t has been stated /that
though nmany of the itenms have not been purchased, anmount is
paid on bogus vouchers. On the basis of the nmaterial on
record, it was pointed out that sone nedicines were
purchased at Jabal pur at | esser price, roughly at half the
rate. After considering the material on record, |earned
Sessions Judge franed the charge as stated above. That
charge is quashed by the H gh Court agai nst respondents by
accepting the contention raised and considering details of
material produced on record. The sane is challenged by
filing these appeals.

In our view, it is apparent that the entire approach
of the Hgh Court is illegal and erroneous. From the
reasons recorded by the High Court, it appears that instead
of considering the prina facie case, the Hgh Court has
appreci ated and weighed the materials on record for com ng
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to the conclusion that charge against the respondents could
not have been franed. It is settled law that at the stage
of framing the charge, the Court has to prinma facie consider
whet her there is sufficient ground for proceeding against
the accused. The Court is not required to appreciate the
evidence and arrive at the conclusion that the nmaterials
produced are sufficient or not for convicting the accused.
If the Court is satisfied that a prina facie case is nmde
out for proceeding further then a charge has to be franed.
The charge can be quashed if the evidence which the
prosecutor proposes to adduce to prove the guilt of the
accused, even if fully accepted before it is challenged by
cross exam nation or rebutted by defence evidence, if any,
cannot show that accused conmitted the particular offence.
In such case, there ~wuld be no sufficient ground for
proceeding with the trial. In N ranjan Singh Karam Singh
Punjabi etc. v. Jitendra Bhinraj Bijjayya and Qthers etc.
reported in (1990) 4 SCC 76, after considering the
provi sions of Sections 227 and 228, Cr.P.C., Court posed a
guestion,  whether at the stage of fram ng the charge, tria
court should marshal the materials on the record of the case
as he would do on the conclusion of the trial? The Court
held that at the stage of fram ng the charge inquiry rmnust
necessarily be limtedto deciding if the facts enmerging
from such materials constitute the offence with which the
accused could be charged. The Court nmy peruse the records
for that limted purpose, but it is not required to narsha
it with a viewto decide the reliability thereof. The Court
referred to earlier decisions in State of Bihar v. Ranesh
Singh (1977) 4 SCC 39, Union of India v. Prafulla Kumar
Samal (1979) 3 SCC 4 and Supdt. & Renenbrancer  of Lega
Affairs, West Bengal v. Anil Kumar Bhunja (1979) 4 SCC 274,
and held thus: - Fromthe above discussion it seens. well
settled that at the Sections 227-228 stage the court is
required to evaluate the material and docunents on/ record
with a viewto finding out if the facts emerging therefrom
taken at their face value disclose the existence of all the
i ngredi ents constituting the alleged of fence. The court nay
for this limted purpose shift the evidence as it cannot be
expected even at the initial stage to accept all that the
prosecution states as gospel truth even if it is opposed to
comon sense or the broad probabilities —of the case.
(enphasi s suppl i ed)

In the present appeals dealing with the contention of
respondent Dr. Johri, M. A P. Acharya and Dr. O P.
Tiwari, the Hi gh Court observed that role of Dr. Johri in
purchase of the medicines was limted to the extent that he
prepared only a conparative statenent of tenders and that
the other two persons were nmenbers of the Pur chase
Commi ttee. The Court arrived at the conclusion t hat
conparison of different prices at different places at
different periods on the basis of different transactions
between different persons cannot straightway be nmade the
basis for alleging corruption or corrupt practice on the
part of the accused. The Court further observed that the
trial court has not properly appreciated that there is a
di fference of about 550 ml|es between Jabal pur and Indore
and therefore price difference in purchase of nedicines
woul d be there. The Court also held that the medicines were
purchased at two places during different periods and
therefore also, there would be a price difference. Wth
regard to A P. Acharya and Dr. OP. Tiwari the Court
observed that they were not shown to have any control over
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the purchase of the goods and, therefore, they cannot be
saddled with the crimnal prosecution. The Court further
considered that as per the statenment of Mnufacturing
Conpany the quotations given by the Ms Allied Medicine
Agency, Indore were genuine and, therefore, held that
charges |levelled against the respondents Dr. Johri, M.
A P Acharya and Dr. Tiwari cannot stand for a mnute

Simlarly, dealing with the contention of respondent Sudhir
Pingle in Crl. Revi si on No. 159 of 1999, the H gh Court
observed that it cannot be disputed that respondent had
prepared the bills on account of instructions given to him
by superiors, namely, Dr. Johri and Dr. Tiwari and that on
his own account he could not have prepared the said bills
for making payment to Ms Allied Medical Agency. The Court
al so observed that he was neither enpowered to place orders
nor conpetent to make paynment thereof unless the same was
approved by the doctors who were actually in charge of the
hospi tal . The ~Court, therefore, held that there was no
sufficient material "avail able for fram ng the charge agai nst
hi m

In our view the aforesaid exerci se of appreciating the
materials produced by the prosecution at the stage of
framng of the charge i's wholly unjustified. The entire
approach of the Hi gh Court appears to be as if the Court was
deciding the case as to whether accused are guilty or not.
It was done wthout consi dering the allegations of
conspiracy relating to the charge under Section 120-B. In
nost of the <cases, it is only from the avail abl e
circunstantial evidence an inference of conspiracy is to be
dr awn. Further, the Hgh Court failed to consider that
nedicines are nornally sold at a fixed price and in any set
of circunstances, it was for the prosecution to |ead
necessary evidence at the tinme of trial to establish its
case that purchase of nedicines for the Cancer Hospital at
I ndore was at a nuch higher price than the prevailing market
rate. Further again non-joining of two remaining nenbers to
the Purchase Conmittee cannot be a ground for quashing the
char ge. After framing the charge and recording the
evidence, if Court finds that other menbers of the Purchase
Conmittee were also involved, it is open to the  Court to
exercise its power under Section 319 of the Crimina
Procedure Code. Not only that, the Court erroneously
considered the alleged statenent of nanufacturing conpany
that quotations given by Ms Allied Mdicine Agency, |Indore
were genui ne without there being any cross-exam nation. The
High Court ignored the allegation that many of ~the itens
have not been purchased and the anpbunt is paid on bogus
vouchers. Hence, there was no justifiable reason for’ the
Hi gh Court to quash the charge franed by the trial court.

In this view of the matter, the inmpugned orders passed
by the Hi gh Court require to be quashed and set aside and we
do so. The appeals are all owed accordingly.




