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PETI TI ONER
M S. PEPSI FOODS LTD. & ANR

Vs.
RESPONDENT:
SPECI AL JUDI Cl AL MAG STRATE & ORS.
DATE OF JUDGVENT: 04/ 11/ 1997
BENCH

SUJATA V. MANCHAR, D.P. WADHWA

ACT:

HEADNOTE

JUDGVENT:
THE 4TH DAY OF NOVEMBER, 1997
Present:
Hon"blle Ms. Justice Sujata V. Mnohar
Hon’ bl e M. Justice D. P. Wadhwa
K. K. Venugopal, Sr. Adv., RK_ ~ Virmani, Rizvi, P.Varma,
Advs., with himfor the appellant
I n-person for the Respondent No.2
Yogeshwar Prasad, Sr. Adv., and A S. Pundir, Adv. with him
for the Respondent No. 1 and 3
JUDGMENT
The foll owi ng Judgnent of the Court was delivered:
D. P. Wadhwa, J.

Leave granted.

The appellants are aggrieved by the judgnment dated
Septenber 23, 1996 of the Division Bench of the High Court
of Judicature at Allahabad (Lucknow Bench) disnissing their
wit petition filed under Articles 226 —and 227 of the
Consti tution. The appellants sought quashing of the
conpliant filed against them under Section 7 read wth
Section 16 of the Prevention of Food Adul teration Act, 1954
(for short ’'the Act’). The prayers in the wit petition
wer e worded as under

"(a) issue a wit of prohibition or

awit, order or direction in the

nature of prohibition, prohibiting

the Opposite Party Number-1 to

proceed with case No.699 of 1994

(Anurag Narain vs. Nitin Sachdeva

and ot hers;

(b) issue a wit of certiorari or a

wit, order or direction in the

nature of certiorari quashing the

proceedings in Case o. 699 of 1994

together wth the consequentia

order dated 9.5.1994 and the

conplaint dated 6.5.1993 in so far

as it pertains to the petitioners;

(c) issue a wit of mandamus or a

wit, order or direction in the

nature of mandamus comuandi ng the
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Qpposite Party Nunber-1 not to

proceed with the Case No.699 or

1994 during the pendency of the

aforesaid wit petition

(d) issue any other appropriate

wit, order or direction which this

Hon’ ble Court may deem just and

necessary in the circunstances of

the case may al so be passed; and

(e) to allowthe wit petition with

costs".

There are two appellants, second appellant is the
Managi ng Director of first appellant, The respondents are

three. First respondent is the court where the appellants
alongwith others have been sunmoned for having comitted
of fences under Sections 7/16 of the Act. The second

respondent is the conplainant ~and the third respondent is
the State of Uttar Pradesh.

The allegationin the conplaint is that conplainant was
sold a bottle of" beverage under the brand "Lehar Pepsi"
whi ch was  adulterat ed. The bottle  was purchased by the
conpl ai nant on Septenmber 13, ~ 1993. He filed the conplaint
on May 6, 1994. After recording prelimnary evidence the
Magi strate passed orders sumoni ng the appell ants and ot hers
on May 9, 1994. It ~appears that when the summons reached
the appellants they inmrediately approached the Hi gh Court
seeking aforesaid reliefs. The H gh Court, however, refused
to entertain the wit petition on the ground that the
appel  ants should approach the “1st respondent. for their
di scharge under Section 245 of the Code of Crimnal
Procedure (for short "the Code’), if the conmplaint did not
di scl ose comm ssi on of any offence by the appellants and the
Court considered the charge to be groundl ess. The High
Court did not approve of the appel l'ants approaching it under
wit jurisdiction when sufficient remedy was avail abl e under
the Code. The High Court was also of the opinion that it
could not be said at that stage that the allegations in the
conplaint were so absurd and inherently inprobable on the
basis of which no prudent man could ever reach a just
conclusion that there existed no sufficient ground for
proceedi ngs agai nst the accused. On the plea of the
appel lants that the provisions of Section 13(2) of the Act
read with Rule 9-A of the Rules framed under the Act were
violated and on that account the inquiry or trial stood
vitiated the H gh Court said that the appellants could well
approach the court for that purpose and that it was no stage
for the H gh Court to record its finding. yet another plea
of the appellants that provisions of Section 203 and 245 (2)
of the Code did not provide an adequate renedy for a person
charged on flinsy grounds and that in view of the decision
of this Court in State of Haryana vs. Chaudhary Bhajan La
and others (JT 1990 (4) S.C. 650 [(1992) supp. 1 SCC 335]
the court should interfere also did not find favour with the
H gh Court. It was of the opinion that Chaudhary Bhajan
Lal’s case pertained to a cognizable offence where police
had taken cognizance of the matter and in a conplaint case
the Magistrate was enpowered to di scharge the accused at any

stage of the trial if it was found that the charge was
groundl ess.
There are as many as 12 accused in the conplaint. |If

we refer to the order sumoning themon the basis of the
al l egations nade in the conplaint and evidence avail able on
record it appeared to the 1st respondent, the Magistrate,
that all the 12 accused had committed of fence punishable
under Sections 7/16 of the Act and they were therefore
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summoned to appear before the court to stand their trial
before we advert to the allegations nade in the conplaint
and the prelimnary evidence brought on record which led to
the first respondent to sumon the accused, we nmay briefly
refer to the provisions of |law as contained in the Act and
the Code.

Under Section 7 of the act, in relevant part, no person
shal |l hinmself or by any person on his behal f manufacture for

sale, or store, sell or distribute any adulterated food.
Under clause (ia) of Section 2 of the Act which defines
"adulterated" - an article of food shall be deened to be

adul t er at ed-

(a) if he sold by a vendor is not

of the nature, substance or quality

demanded by the purchaser and is to

his prejudice, or is  not of the

nature, substance —or quality which

it purports” or i's represented to

be;

(b) if~ the "article contains any

ot her substance which affects,  or

if the article is so processed as

to affect injuriously the nature,

substance or quality thereof;

(c) if any /inferior or cheaper

substance has been substituted

wholly or in part for the article

so as to affect injuriously the

nat ur e, subst.ance or quality

t her eof ;

(d)y if any constituent of the

article has been wholly or in part

abstracted SO as to af fect

injuriously the nature, substance

or quality thereof;

(e) if the article had been

prepared, packed or kept ( under

insanitary conditions whereby it

has becone cont ani nat ed or

injurious to health;

(f) if the article consists wholly

or in part of any filthy, putrid,

rotten, deconposed or di seased

ani mal or, vegetable substance or

is insect-infested or is otherw se

unfit for human consunption;

Under clause (viiib) "manufacture" includes any process
incidental or ancillary to the manufacture of ‘an article of
f ood. "Food" is also defined to nean any article used as
food or drink for human consunption (Section 2 (v). ~ Section
16 of the Act prescribes penalties for contravention of the
provi sions of the Act. The sentence can vary fromm ni mum
i mprisonnent of three to six nonths to two or three years
and inposition of prescribed anbunt of fine.

If we look at the Act and the Rules the primary duty
for enforcenent of the provisions of the Act is on the Food
I nspector and Public Analyst appointed under the Act.
Powers of Food Inspector and procedure to be followed by him
are prescribed. Under Section 20 of the Act no prosecution
for an offence under Act except for offences under Section
14 and 14A shall be instituted except with the witten
consent of the Central Government or the State Government or
a person authorised in that behalf by general or specia
order, by the central CGovernnent or the State Government.
However, there is proviso to the section wunder which a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 12

purchaser can also file a conplaint and this reads as under
"Provided that a prosecution for an
of fence under this Act nmay be
instituted by a purchaser [or
recogni sed consumer associ ati on]
referred to in Section 12, if he
[or it] produces in court a copy of
the report of the public analyst
along with the conplaint."
Under Section 12 of the Act a purchaser may al so have

food anal ysed. This Section reads as under
"12. Purchaser may have f ood
anal ysed. - Not hi ng contained in
this act shall be held to prevent a
purchaser f any article of food
other than a food inspector or a
recogni sed consumner associ ati on,
whet her the  purchaser is 'a nenber
of that ~association or not,. from
havi'ng such article analysed by the
public analyst on paynent -~ of such
fees as may be prescribed and from
receiving fromthe public analyst a
report of his analysis;
Provided that such purchaser or
recogni sed consuner associ ation
shall informthe vendor at the tine
of purchase of his or its intention
to have such article so analysed,;
provi ded further that the
provi si ons of sub-section (1), sub-
section (2) and sub-section (3) of

Section 11 shall, as far as nay be,
apply to a purchaser of article of
f ood or recogni sed consurer

associ ati on who or which intends to
have such article so analysed, as
they apply to a food inspector who
takes a sanple of f ood f or
anal ysi s;
Provided also that if the report of
the public analyst shows that the
article of food is adulterated, the
purchaser or recognised consuner
associ ati on shall be entitled to
get refund of the fees paid by him
or it under this section.”
In Section 12 we find reference of Section 11 which is
reproduced as under:
"11. Procedure to be followed by
food inspectors,- 91) Wen a food
i nspector takes a sample of food
for analysis, he shall -
(a) give notice in witing then and
there of his intention to have it
so anal ysed to the person from whom
he has taken the sanple and to the
person, if any, whose nane, address
and other particulars have been
di scl osed under section 14-A
(b) except in speci al cases
provided by rules under this Act,
divide the sanple then and there
into three parts and mark and sea
or fasten up each part in such a
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manner as its nature permts and

take the sighature or t hunp-

i mpression of the person from whom

the sanple has been taken in such

pl ace and in such manner as may be

prescri bed;

Provided that where such person

refuses to sign or put his thunb-

i mpression the food inspector shal

call upon one or nore witnesses and

take his or the signatures or

t hunb-i npressions, as the case may

be, in lieu of the signature or

t hunb-i npressi on of such person

(c) (i) send one of the parts for

analysis to the public analyst

under intimation to the Loca

(Heal 't h) Authority; and

(ii) 'send theremaining two parts

to the Local (Health) Authority for

t he purposes of sub-section (2) of

this Section and sub-section (2-A)

and (2-F) of Section 13.

(2) Were the part - of the sample

sent to the public analyst wunder

sub-clause (i) /of clause (c) of

sub-section (1) is lost or danmged,

the Local (Health) Authority shall

on a requisition made to it by the

public anal yst or the f ood

i nspector despatch one of the parts

of the sanple sent to it under sub-

clause (ii) of the said clause (c)

to the public analyst for analysis.

(3) When a sample of any article of

food [or adulterant] is taken under

sub-section (1) or sub-section (2)

of Section 10, [the food inspector

shal |, by t he i mredi ately

succeedi ng working day, send -a

sample of the article of food or

adul terant or both, as the case may

be], in accordance with the rules

prescribed for sanmpling to the

public analyst for the |local area

concer ned. "

Section 13 deals with the report of the public analyst.
It provides, anmpbng other things, that a public analyst shal
deliver, in such formas may be prescribed, a report of the
result of the analysis of any article of food submitted to
himfor analysis. Any docunent purporting to be-a report
signed by a public analyst, subject to certain inspections,
may be wused as evidence of the facts therein in any
proceedi ng under the act (Section 13 (5)). Since no argunent
was addressed before us on the violation of Section 13(2)
read with Rule 9-A we do not think it necessary either to
set out or to refer to the sane.

The Code provides the procedure as to how a conpl ai nt
can be filed and how the court will proceed in the matter.
(The word ’court’ and ’'nmgistrate’ are synonynous here)
Since for an offence wunder the act inprisonment for a term
exceeds two years it would be a case tried as warrant-case.
One of the nmodes by which a court can take cogni zance of an
offence is on filing of a conplaint containing facts which
constitutes such offence. A Magistrate taking cognizance of
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an offence on conplaint shall examne upon oath the
conpl ainant and the witnesses present, if any, and the
substance of such examination shall be reduced to witing
and shall be signed by the conplai nant and the witness, and

also by the Magistrate (Sections 190 and 200 of the Code).
If in the opinion of a Magistrate taking cognizance of an
of fence there is sufficient ground for proceeding, and the
case appears to be a warrant case, he may issue a warrant,
or, of he thinks fit, summons for causing the accused to be
brought or to appear before himon a date fixed by him (Sub-
section (1) of Section 204). \Wenever a Magistrate issues a
summon, he may, if he sees reasons so to do, dispense with
the personal attendance of the accused and permt himto
appear by his pleader (sub-section (1) of Section 205). In
the present case though it was a warrant case the first
respondent issued summons-but. he did not dispense wth
personal attendance of the accused. Chapter XIX-B of the
Code provides for trial of warrant cases instituted on a
conpl ai nt. We nmay noted Sections 244 and 245 falling under
this Chapter:

"244. Evidence for ~prosecution.-

(1) Wen, in any war r ant - case

instituted otherw se than on a

police report, ~ the accused appears

or is brought before a Magi strate,

the Magistrate shall proceed to

hear the prosecution and take al

such evi dence ‘as may be produced in

support of the prosecution.

(2) The Magistrate may, -on the

application of the prosecution

issue a sumons to any of its

wi tnesses directing himto attend

or to produce any docunent or other

t hi ng.

245. VWhen accused shal | be

di scharged.-(1) If, upon taking al

the evidence referred to in section

244, the Magistrate considers, for

reasons to be recorded, that no

case against the accused has been

made out which, if unrebutted,

woul d warrant his conviction, the

Magi strate shall discharge him

(2) Nothing in this section shal

be deemed to prevent a Magistrate

from di schargi ng the accused at any

previous stage of the case if, for

reasons to be recorded by such

Magi strate, he considers the charge

to be groundl ess".
Under Article 227 of the Constitution of India H gh Court
has power of superintendence over courts. Cause (1)
provides that every High Court shall have superintendence
over all courts and tribunals throughout the territories in
relation to which it exercises jurisdiction. Hi gh Court has
power to issue certain wits, orders and directions under
Article 226 of the Constitution. Cause (1) of Article 226,
which is relevant, is as under

"(1) Notwithstanding anything in

article 32 every H gh Court shal

have power , t hr oughout t he

territories inrelation to which it

exercises jurisdiction, to issue to

any person or authority, including
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in appropriate cases, any
Gover nment , within t hose
territories directions, orders or
wits, including [wits in the

nature of habeas corpus, nandanus,

prohi bition, quo warrant to and

certiorari, or any of them for the

enforcenent of any of the rights

conferred by Part 11l and for any

ot her purposes.]"

Havi ng set out the relevant provisions of law to some
extent and before we consider the merits and denmerits of the
case and the jurisdiction of the H gh Court under Article
226 and 227 of the Constitution, we nmay refer to the
conplaint and the evidence which led the 1st respondent to
i ssue sunmons to the appellants and others for an of fence
under Section 7 of ‘the Act.

The conpl ainant (second respondent) is a student. He
says that ~ heis appearing in examnations is various State
and Central~ Services. On Septenmber 13, 1993, he went to a
shop known as "The Flavours Fast Food and Cool Corner" and
purchased 500 nil. <chilled bottle of 'Lehar Pepsi’ for
dri nki ng. Nitin Sachdeva is stated to have (Accused named
as No.1l) sold the ‘bottle to the conmplainant. After he had
consuned the beverage contained in the bottle, the
conplainant felt a strange taste. On observation, he found
that the bottle contained many white particles. The
conpl ai nant felt giddy and nauseated.  One Divya Trivedi was
present at the shop as a custoner. Another shopkeeper by
the nanme Lal Bahadur Singh who owned a shop opposite to from
where the conpl ai nant purchased the 'Lehar Pepsi”’ bottle was
al so present. They were shown the bottle by the conpl ai nant.
The beverage was put in two glasses to see the while
particles clearly and Nitin Sachdeva accepted the presence
of the particles. Suspecting adulteration, the conplai nant
told Nitin Sachdeva that he would take sanple of the
beverage for anal ysis. He thereupon gave notice /to Nitin
Sachdeva, purchased three clean and dry enpty new plastic
jars fromhereby Suri Stores and filled up the sane with the
beverage and which, according to the conplainant, were
sealed as per rules, wapped in the paper and-tied wth
thick yearn. Nitin Sachdeva signed the jars and put stanp
of his shop thereon. The conpl ai nant obtai ned the stanmp of
the shop "The Flavour Fast Food and Cool Corner" on a
separate paper and one jar of the sanple with stanmp used in
the sanple was deposited by the conplainant in he office of
the State Public Analyst, Uttar Pradesh, Lucknow on
Sept enmber 20, 1993 for analysis. The conpl ai nant says that
the three jars were sealed in the presence of the w tnesses
and he also recorded their statenments in witing including
that of N tin Sachdeva. The conplainant al so made a report
to the Police on Septenmber 13, 1993 itself about the
i nci dent .

The conpl ainant then started nmaking enquiries. Crown
cap of the bottle had the words "Residency Foods —and
Beverages, Sataria, Jaunpur" printed. Nitin Sachdeva told
the conpl ai nant with the bottle was supplied by the
di stributor "A Kumar & Conpany", Lucknow whose proprietor
was A. K. Jain (Accused No.2 and 3). The conpl ai nant was al so
told that A K Jain was the person responsible for conduct
of the day-to-day business of A K Kumar and Conpany. N tin
Sachdeva also inforned the conplainant that nmarketing of
Lehar Pepsi was done by "Taj Service Ltd." Lucknow (Accused
No. 4) . From A K Jain, the conplainant |learnt that Ani
Ni gam (Accused No.5) was the person responsible for the
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conduct of business of Taj Services Ltd. Yet, on further
enquiry, the conplainant |earnt that bottling of Lehar Peps

was done by Residency Foods and Beverages Ltd., Jaunpur
(Accused No.6) and nr. N K. Hariharan (Accused No.7) was the
manager and person responsible for the conduct of day-to-day
busi ness of the said conmpany and Mark Yadav (Accused No. 8)
was the Distribution Manager of that Conpany. V.S. Gurnmany
has been pleaded as Accused No.9 being the Director of
Resi dency Foods and Beverages Ltd. The conplainant then
states that "upon enquiry and information fromA K. Jain, it
was |l earnt that the manufacturer of the bottle of sanple is
"Pepsi Foods Ltd.", New Delhi (Accused No.10) and its
i ncharge and the person responsible for conduct of business
is Ravi Dhariwal, Executive Director (Accused No.1l1l) and
P.M Sinha (Accused No.12) its Managing Director. The
conpl ai nant then says that he personally contacted Ravi
Dhariwal on Decenber 4, 1993 who asked Subrat Padhi, Field
Manager to | ook into the grievance of the conplainant but no
action was taken. The State ~Public Anal yst, Lucknow gave
his report ~on Cctober 29, 1993 and expressed his opinion
that due to the presence of fungus in the sanple, the sanple

was adul terat ed. The conpl ai nant says that out of the two
jars of the sanple, ~he had deposited one jar with Ntin
Sachdeva and other one was in his  possession. The
conpl ai nant then saysthat he was taken serious ill and
could recover only after two nonths. That is all the
conplaint is about. On the basis of thee allegations, the

conpl ai nant alleges 'that Accused Nos. 1 to 12, by selling,
di stributing, manufacturing and  marketing adulterated ad
harnful for health 'Lehar Pepsi, have committed an of fence
under section 7(1) of the Act which is punishable under
Section 16(1A) of the Act. Wth the conplaint report of
the Public Analyst was filed.

In the order dated May 9, 1994, summoni ng the accused,
the 1st respondent very breifly records the avernents made
in the conplaint and then notes as under

“I'n support of the conpl ai nt

al l egations, the Conplainant has

recorded hi s st at enent and

presented the statenent on oath of

the witness Lal Bahadur Singh and

as documentary evi dence notice

annexure-1, receipt for deposit of

the bottle of sanple for analysis

with Public Analyst annexure-3A and

application to the Public Analyst

for anal ysis annexure-3B, report of

the incident with OS. Ghazipur

annexure-4, cash neno issued by the

vendor annexure-5, statement of
Executive Director of Pepsi Foods
Ltd. annexure-6, report of the

Public Anal yst annexures 7A and 7B

and prescriptions of the doctor for

treatnent have been filed."

Then the first respondent records that on the basis of
the evidence available on record, prima facie, it appeared
that the conplainant got the sanple sealed and anal ysed in
accordance with the procedure prescribed which sanmple was
found to be adulterated. He, therefore, ordered that "based
on the evidence available on record, |, prina facie, find
that the accused Nos.1l to 12 have committed of fence under
Section 7/16 of the Prevention of Food and Adulteration Act.
Accordingly, accused Nos. 1 to 12 are directed to appear
bef ore Court on 23.05.1994 through sunmmons."
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When the summons were served on the appellants, they
approached the High Court seeking reliefs as aforenentioned
bu the Hi gh Court declined to interfere.

The questions which arise for consideration are if in
the circumstances of the case, the appellants rightly
approached the Hi gh Court under articles 226 and 227 of the
Constitution and if so, was the H gh Court justified in
refusing to grant any relief to the appellants because of
the view which it tool of the law and the facts of the case
We have, thus, to exami ne the power of the H gh Court under
Articles 226 and 227 of the Constitution and section 482 of
the Code.

It is settled that High Court can exercise its power of
judicial review in crimnal matters. In State of Haryana
and others vs. Bhajan Lal and others 1992 Supp (1) SCC 335,
this court examned the extraordinary power under article
226 of the Constitution and also the inherent powers under
Section 482 of the Code which it said could be exercised by
the H gh Court either to prevent abuse of the process of any
court or otherwise to secure the ends of justice. Wile
| ayi ng down certain guidelines where the court will exercise
jurisdiction under these provisions, it was also stated that
these guidelines could not- be inflexible or laying rigid
formulae to the followed by the facts and circunstances of
each case but with the sole purpose to prevent abuse of the
process of any court’ or otherwise to secure the ends of
justice. One of | such guideline is where the allegations
made in the first .information report or the conplaint, even
if they are taken at their face value and accepted in their
entirety do not prima facie constitute any of fence or make
out a case against the accused. Under Article 227 the power
of superintendence by the Hgh Court is not only of
adnm nistrative nature but is also of judicial nature. This
article confers vast powers on the Hi gh Court to prevent the
abuse of the process of law by the inferior courts and to
see that the stream of admnistration of justice remins
clean and pure, The power conferred on the Hi gh Court under
Articles 226 and 227 of the constitution and under Section
482 of the Code have no limts but nore the power nore due
care and caution is to be exercised invoking these powers.
VWen the exercise of powers could be under Article 227 or
Section 482 of the Code it my not always be necessary to
i nvoke the provisions of Article 226. Sone of the decisions
of this Court laying down principles for the exercise of
powers by the H gh Court under Articles 226 and 227 may be
referred to

In Waryam Singh and another vs. Amarnath and anot her
[AIR 1954 SC 215 = 1954 SCR 565] this Court considered the
scope of Article 227. It was held that the H gh Court has
not only administrative superintendence over the subordinate
courts and tribunals but it has also the power of judicia
superi nt endence. The court approved the decision of the
Cal cutta High Court in Dalma Jain Airways Ltd. vs. Sukumar
Mukherjee [AIR 1951 Cal 193 (SB)] where the Hi gh Court said
that the power of superintendence conferred by Article 227
was to be exercised npst sparingly and only in appropriate
cases in order to keep the Subordinate Courts wthin the
bounds of their authority and not for correcting their mere
errors. The Court said that it was, therefore, a case which
called for an interference by the Court of the Judicia
Conmi ssioner and it acted quite properly in doing so.

I n Babhutmal Raichand Oswal vs. Laxnmibai R Tarte and
another [AIR 1975 SC 1297 = (1975) 1 SCC 858] this Court
again reaffirmed that the power of superintendence of Hi gh
Court under Article 227 being extraordinary was to be
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exerci sed nost sparingly and only in appropriate cases. It
said that the Hgh Court could not, while exercising
jurisdiction under Article 227, interfere with the findings
of fact recorded by the subordinate court or tribunal and
that its function was linted to seeing that the subordiante
court or tribunal functioned wthin the limts of its
authority and that it could not correct nere errors of fact
by examining the evidence or reappreciating it. The Court
further said that the jurisdiction under Article 227 could
not be exercised, "as the cloak of an appeal in disguise.
It does not lie in order to bring up an order or decision
for rehearing of the issues raised in the proceedings.” The
Court referred wth approval the dictumof Mrris, L.J. in
Rex vs. Northunberl and Conpensati on Appeal Tribunal [1952-1
Al ER 122].

In Nagendra Nath Bora wvs. The Commi ssioner of Hills
Di vi sion [1958 SCR 1240] this Court observed as under

"It is thus, clear that the powers

of judicial interference under
Art.227 of the Constitution wth
orders of judici al or quasi -

judicial nature, are not greater
than the power under ~Art of the
Consti tution, Under Art the power
of interference may extend to
guashi ng an inpugned order on the
ground of a m stake apparent on the
face of the record. But under Art.
227 of the Constitution, the power

of interference is limted to
seeing that the tribunal functions
W t hin t he limts of its
authority."

Nonencl at ure under which petition is filed is not quite
rel evant and that does not debar the court from exercising
its jurisdiction which otherwise it possesses unless there
is special procedure prescribed whi ch procedure is
mandatory. |If in a case like the present one the court find
that the appellants could not invoke its jurisdiction under
Article 226, the court can certainly treat the petition one
under Article 227 or Section 482 of the Cod. it ay not
however, be lost sight of that provisions exist in the Code
of revision and appeal but sonmetine for inmediate relief
Section 482 of the Code or Article 227 my have to be
resorted to for correcting sone grave errors that night be
conmitted by the subordinate courts. The present petition
though filed in the H gh Court as one under Articles 226 and
227 could well be treated wunder Article 227 of. the
Constitution.

We have not been able to understand as to why it was
necessary for the appellants to inplead the first respondent
as a party to the proceedings. There are no allegations of
personal bias against the presiding officer. A court is not
to be equated with a tribunal exercising quasi judicia
powers. We would, therefore, strike out the nane of the 1st
respondent fromthe arrary of the parties.

Sunmoni ng of an accused in a crimnal case is a serious
matter. Crimnal |aw cannot be set into nmotion as a matter
of course. it is not that the conplainant has to bring only
two witnesses to support his allegations in the conplaint to
have the crimnal law set into notion. The order of the
nmagi strate sunmoning the accused nust reflect that he has
applied his mnd to the facts of the case and the |I|aw
appl i cabl e thereto. He has to examine the nature of
al l egations nade in the conmplaint and the evidence both ora




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 12

and docunentary in support thereof and would that be
sufficient for the conplainant to succeed in bringing charge
hone to the accused. It is not that the Magistrate is a
silent spectator at the time of recording of prelininary
evi dence before sumoning of the accused. Magistrate has to
carefully scrutinise the evidence brought on record and may
even hinself put questions to the conplainant and his
witnesses to elicit answers to find out the truthful ness of
the allegations or otherw se and then exam ne if any offence
is prima facie coomitted by all or any of the accused.

No doubt the magistrate can discharge the accused at
any stage of the trial if he considers the charge to be
groundl ess, but that does not nmean that the accused cannot
approach the High Court ~ under Section 482 of the Code or
Article 227 of the Constitution to have the proceeding
guashed agai nst hi m when the conpl ai nt does not nake out any
case against himand still he.  nust undergo the agony of a
crimnal trial. it was submtted before us on behal f of the
State that in case we find that the H gh Court failed to
exercise its jurisdiction the matter should be remanded back
toit to consider if the conplaint and the evidence on
record did not make out -any case against the appellants, If,
however, we refer to the inpugned judgrment of the H gh Court
it has cone to the conclusion, though wthout referring to
any material on record, that "in the present case it cannot
be said at this stage that the allegations in the conplaint
are so absurd and inherently inprobable on the basis of
whi ch no prudent man can ever reach-a just conclusion that
there exists no sufficient ground for proceedi ngs agai nst
the accused.” W do not think -that the Hgh Court was
correct in comng to such a conclusion and in comng to that
it has also foreclosed the matter for the magistrate as
well, as the magistrate wll not give any different
conclusion on an application filed under section 245 of the
code. The Hi gh Court says that- the appellants could very
wel | appear before the court and nmove an application under
Section 245(2) of the Code and ‘that the mmgistrate could
di scharge them if he found the charge to be groundl ess and
at the sane tine it has itself returned the finding that
there are sufficient grounds for proceeding against the
appellants. if we nowrefer to the facts of the case before
us it is clear to us that not only that allegation against
the appellants nake out any case for an offence  under
Section 7 of the Act and also that there is no basis for the
conpl ai nant to nake such allegation. The allegations in the
conpl aint nerely show that the appellants have given their
brand nane to "Residency Foods and Beverages Ltd." for
bottling the beverage "Lehar Pepsi". The conplaint does not
shoe what is the role of the appellants in the manufacture
of the beverage which is said to be adulterated. The only
allegation is that the appellants are the manufacturer of

bottl e. There is no averment as to how the conplainant
could say so and also if the appellants manufactured the
all eged bottle or its contents. H's sole information.is

fromA K Jain who is inpleaded as accused No.3. The
prelimnary evidence on which the 1st respondent relied in
i ssuing sunmon to the appellants also does not show as to
how it could be said that the appellants are nmanufacturers
of either the bottle or the beverage or both. There is
anot her aspect of the matter. The Central CGovernnent in the
exercise of their powers under Section 3 of the Essentia
Commodities Act, 1955 nade the Fruit Products Order, 1955
(for short, the "Fruit Oder"), It is not disputed that the
beverage in the question is a "fruit product” wthin the
nmeani ng of clause (2)(b) of the Fruit Order and that for the
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manuf acture thereof certain licence is required. The fruit
O der defines the manufacturer and also sets out as to what
the manufacturer is required to do in regard to the
packagi ng, making and labeling of containers of fruit
products. One of such requirement is that when a bottle is
used in packing any fruit products, it shall be so seal ed
that it cannot be opened without destroying the |I|icence
nunber and the speci al identification mark of t he
manufacture to be displayed on the top or neck of the
bottl e. The licence nunber of manufacturer shall also be
exhibited promnently on the side label on such bottle
[clause (8)(1)(b)]. Admittedly, the name of the first
appellant is not mentioned as a manufacturer on the top cap
of the bottle. It is not necessary to refer in detail to
other requirenments of the Fruit Order and the consequences
of infringement of the Order and to the penalty to which the
manuf act urer woul d- be exposed ~under the provisions of the
Essential Commdities Act, 1955.  We may, however, note that
in The Handard Dawakhana (WAKF) Del hi & Anr. vs. The Union
of India' & Os. [AIR 1965 SC 1167 = (1965) 2 SCR 192], an
argunent was raised that the Fruit Order was invalid because
its provision indicated that it was an Oder which could
have been appropriately issued under the Prevention of Food
Adul teration Act, 1954. ~ This Court negatived this plea and
said that the Fruit Oder was validly issued under the
Essential Comodities Act. Wiat we find in the present case
is that there was nothing on record to show if the
appel l ants held the'licence for the manufacture of the
of fending beverage and if, as noted above, the first
appel I ant was the manufacturer thereof.

It is no confortable thought for the appellants to be
told that they could appear before the court which is at a
far off place in the Ghazipur in the State of Uttar Pradesh,
seek their release on bail and then to either nove an
application under Section 245(2) of the Code or to face
trial when the conplaint and the prelimnary evidence
recorded makes out no case against the. it is certainly one
of those cases where there is an abuse of the process of the
law and the courts and the Hi gh Court should not have shied
away in exercising its jurisdiction. Provisions of Articles
226 and 227 of the Constitution and Section 482 of the Code
are devised to advance justice and not to frustrate it.” In
our view High Court should not have adopted such a rigid
approach which certainly has led to mscarriage of justice
inthe case. Power of judicial reviewis discretionary but
this was a case where the High Court should have exercised
it.

We, therefore, allowthis appeal, set aside the order
of the H gh Court and quash the conplaint and proceeding
agai nst the appell ants.




