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In respect of |arge nunber of i moveabl e properties
throughout Del hi, flagrant violations of various |aws including
Muni ci pal Laws, Master Plan and other plans besides
Envi ronnental Laws have been engagi ng the attention of this
Court for nunber of years. Wth a viewto secure the
i mpl enentation of |aws and protect fundanental rights of the
citizens, various orders were passed fromtime to tinme.

This Court has a constitutional duty to protect the
fundanental rights of Indian citizens. Wat happens when
violators and/or abettors of the violations are those, who have
been entrusted by law with a duty to protect these rights? The
task becones difficult and al so requires urgent intervention by
court so that the rule of lawis preserved and people nay not
lose faith in it finding violations at the hands of supposed
i mpl enenters. The problemis not of the absence of |aw, but of
its inplenmentation.

Consi deri ng such | arge-scale flagrant violations, this
Court had to prioritize as to which violations nay be taken up

first and then issue appropriate directions.. In this view at
first instance, directions were issued in respect of shifting of
hazar dous and noxi ous industries out of Delhi.  Directions

were al so issued for shifting of heavy and large industries as
al so sone extensive industries. For shifting polluting
i ndustries had to be given top nost priority. Later, directions
were issued for shifting of other extensive industries
consi dering the continued unauthorized use contrary to
Master Plan and Zonal Pl an, by those industries as well as
sone other industries continuing in residential/non-
conform ng areas.

On one hand repeated orders were nade to seek
i mpl ementation of the laws and, on the other hand,
si mul t aneously, nmore and nore viol ati ons were taking pl ace.
Detailed reference to earlier orders made fromtine to tine, the
shifting stand of the authorities, various |aws being viol ated,
requi renents of Town Planning and the constitutiona
obligations of the authorities, has been nmade by this Court in
the judgnent dated 7th May, 2004 while dealing with
unaut hori zed industrial activity and issuing tine bound




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

27

directions for conpliance and appointing a Mnitoring
Conmittee with directions for filing of periodical progress
reports (MC. Mehta v. Union of India [(2004) 6 SCC 588].

The order dated 19th August, 2003 sets out various issues

i nvol ved including the issue of msuse but, at that stage, the
i ssue of unauthorized industries was given priority and the
directions in respect of shifting of industries were issued. 1In a
way, this judgnment is in continuation of the judgment dated
7th May, 2004 with the difference that now we have taken up
the issue of large scale misuse of residential prenises for
conmer ci al use

Wth regard to commercial use of premises in residentia

areas, it has been nore than three years, i.e., 30th Septenber,
2002 when the order was nmmde directing respondents to file
reply. 1In fact, the question of msuse of residential prenises

for commrercial purposes was taken up even earlier as is
apparent fromthe orders dated 31st July, 2001 and 20th
February, 2002. By order dated 31st July, 2001 passed in Wit
Petition No.725 of 1994 titled News Item AQFMY v. Centra
Pol | ution Control Board, the Court directed that

"The MCD will also informthis Court in

the affidavit to be filed as to why no

requi site action has been taken for

stopping the gross m suse of buildings in

the residential areas for comercia

purposes and in the construction of

conmercial buildings in residential areas

where only residential usage is

permtted.”

Agai n on 20t h February, 2002, the Order dated 31st July
was reiterated in the following terns :
"MCD is also directed to file within four
weeks fromtoday an affidavit indicating
as to what it intends to do for stopping
the m suse of the buildings in the
residential areas which are being used for
conmer ci al purposes as has been
directed by this Court’s order dated 31lst
July, 2001. |If no affidavit is filed, the
expl anation in respect thereof should be
given to the Court by the Minicipa
Comm ssi oner . "

The |l earned Amicus Curiae filed | A No.1860/04 referring
to aforesaid orders dated 31st July, 2001, 20th February 2002,
30t h Septenber, 2002 and 19th August, 2003 and bringing to
the notice of this Court a press rel ease dated 22nd July, 2004
i ssued by Municipal Corporation of Delhi ('MCD for short)
declaring a schene to facilitate registration of shops,
establi shments, comercial establishments etc. in the non-
conform ng/residential areas by granting ad hoc licences in

respect of premi ses existing till 31st March, 2003. This shows
the apathy of a nunicipal body, which is constituted, anpngst
others, to ensure conpliance of the laws. In this application

| earned Ami cus Curiae sought stay of the press rel ease and
the schene. By order dated 2nd August, 2004, the press

rel ease and the ad hoc Trade Regi stration Scheme were stayed
by this Court.

The question under consideration also is about the power
of MCD and Del hi Devel opment Authority (DDA) to direct
denolition and/ or sealing of the properties being misused.

Few residents of a residential colony by the nane of
Green Park Extension, making avernents about |arge scale
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unaut hori zed constructions and stating that various letters
witten to the MCD conpl ai ning about the illegal and

unaut hori zed constructions and m suser and consequent

violation of Master Plan etc. resulted in no action, filed in
about Cctober 1994, a wit petition in Del hi H gh Court

al I egi ng how m suse of residential prem ses for comercia

pur poses was taking place, citing specific instances and
conpl ai ni ng about total inaction on the part of the authorities
in stopping such msuse. According to them the officers were,
in fact, encouraging or conniving with persons who were

i ndul ging in such m suse. The officers failed to carryout their
statutory duties in stopping such msuse. A wit of

mandanus was sought against the authorities directing them

not to allowillegal comrercial user. Petitioners therein

al | eged that such m suser and acts of om ssion and

conmm ssion by the authorities was resulting in the

environnent in theresidential colony being totally polluted
and civic anenities jeopardised.

MZD, in reply, filed in April 1995, i.e., nore than 10
years ago, admtted the violations and said that show cause
noti ces had been issued under the Delhi Minicipa
Corporation Act, 1957 (for short, 'the DMC Act’) and the
Corporation was doingits best in the matter. The same was
the stand of DDA. Al officers being directed to file affidavits
reporting as to what action had been taken, filed affidavits
with reference to the properties of which instances had been
given, inter alia, stating that owners had been booked and
action was being taken. Simlar affidavits were filed by both
MCD and DDA. I n March 2000, MCDfiled a status report
giving particul ars of approxi mately 663 properties in G een
Park Main and 407 properties in Green Park Extension stating
that many properties were being used as commrercial and
others partly commercial. Wen this was the position.in a
smal | col ony, one can well inmagine-the plight in nmanifold other
residential colonies and of residents living in those colonies in
the capital city of Del hi.

By i mpugned judgnment dated 31st May, 2002, disposing
of the aforenoted wit petition and other connected matters, a
Full Bench of the H gh Court came to the concl usion that
neit her under the DMC Act nor under the Del hi Devel oprent
Act, there was any power to seal property for its msuse, inter
alia, holding that the power of sealing of premises is drastic as
by reason of such sealing, a person could beconme honeless,
thus, affecting his human or fundanental rights and that the
power of sealing in relation to msuse has been intentionally
excluded fromthe provisions of two Acts. Later, sone other
matters were al so decided by the High Court follow ng the Ful
Bench decision. Those judgments are al so under chall enge.

The judgrment of the Full Bench is under challenge in
Cvil Appeal No.5413 of 2002 filed by the original wit
petitioners/residents of G een Park colony and G vil Appea
No. 8694 of 2002 filed by the MCD.

The questions to be deternined are

A VWhet her MCD under the DMC Act has power to seal the

prem ses in case of its msuser?

B. Whet her DDA, under the Del hi Devel opment Act, has

also simlar power of sealing or not?

C. Directions to be issued in respect of residential properties
used illegally for comrercial purposes.

In these matters, we are considering only the issue of
m suser. W are not considering the issue of unauthorized
constructions.
Re : Question A \026 Wiet her MCD under the DMC Act
has power to seal premises in case of its msuser
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It is not in dispute that |arge nunbers of residentia

prem ses are being msused for comercial purposes. The
guestion is \026 can the MCD stop such misuser by putting a sea
on msused property? For dealing with the question of power

of MCD to seal the premises in case of misuser, it is necessary
to exam ne few provisions of the DMC Act. The expression
"building’ is defined in Section 2(3) of the DMC Act as a house,
out - house, stable, latrine, urinal, shed, hut, wall (other than a
boundary wall) or any other structure, whether of nmasonry,

bri cks, wood, mud, metal or other material but does not

i ncl ude any portable shelter.

The expression 'land as per Section 2(24) includes

benefits to arise out of land, things attached to the earth or
permanently fastened to anything attached to the earth and
rights created by | aw over any street.

Section 2(26) defines 'market’ as under

"Sec.2(26) - "market" includes any place

wher e persons assenble for the sale of, or

for the purpose of exposing for sale, neat,

fish, fruits, vegetables, aninmals intended

for human food or any other articles of

human food what soever,; with or w thout

the consent of the owner of such place

notw t hst andi ng that there nmay be no

conmon regul ation for the concourse of

buyers and sell ers and whet her or not

any control is exercised over the business

of , or the person frequenting, the market

by the owner of the place or by any other

person;"

Section 2(34) defines 'occupier’ as under
"Sec.2(34) "occupier" includes-

(a) any person who for the tinme beingis
paying or is liable to pay to the owner the
rent or any portion of the rent of the |and
or building in respect of which such rent
is paid or is payable;

(b) an owner in occupation of, or

ot herwi se using his land or buil ding;

(c) arent-free tenant of any |and or
bui | di ng;

(d) a licensee in occupation of any |and or
bui | di ng; and

(e) any person who is liable to pay to the
owner damages for the use and

occupation of any |and or building;"

Under Section 2(59) ’'trade prem ses’ neans:
"2(59) - "trade prem ses" means any

prem ses used or intended to be used for
carrying on any trade or industry;"

Chapter XVl of the DMC Act deals wth building

regul ati ons and conprises Sections 330A to 349A

The definition of the expression 'building’ shows that it is
very wi de and enconpasses any structure only excl uding
portabl e shelter with which we are not concerned. W are
concerned with the building and its erection

The definition of the words "to erect a building is very
pertinent for deciding the present question. The expression
erect a building’ is defined in Section 331 as under

"Sec. 331 Definition.--

In this Chapter, unless the context

to
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ot herwi se requires, the expression "to
erect a building" neans--

(a) to erect a new building on any site
whet her previously built upon or not;

(b) to re-erect--

(i) any building of which nmore than
one-hal f of the cubical contents

above the | evel of the plinth have

been pull ed down, burnt or

destroyed, or

(ii) any building of which nore than
one-hal f of the superficial area of

the external walls above the |evel of

the plinth has been pulled down, or

(iii) any frame building of which

nore than half of the nunber of the

posts or beans in the external walls

have been pul | ed down;

(c) to'convert into a dwelling house any
bui | di ng ‘orany part of a building not
originally constructed for human
habitation or, if originally so constructed,
subsequent |y appropriated for any other
pur pose;

(d) to convert into nore than one dwelling
house a building originally constructed as
one dwel Ii ng house only;

(e) to convert into a place of religious
worship or into a sacred building any

pl ace or building not originally
constructed for such purpose;

(f) to roof or cover an open space between
wal | s or buildings to the extent of the
structure which is forned by the roofing
or covering of such space;

(g) to convert two or nore tenenents in a
building into a greater or |esser ‘nunbers;
(h) to convert into a stall, shop

war ehouse or godown, stable, factory or
garage any building not originally
constructed for use as such or which was
not so used before the change;

(i) to convert a building which when
originally constructed was | egally exenpt
fromthe operations of any buil ding
regul ati ons contained in this Act or in
any bye | aws made thereunder or in any
other law, into a building which had it
been originally erected in its converted
form woul d have been subject to such
bui | di ng regul ati ons;

(j) to convert into or use as a dwelling
house any buil di ng whi ch has been

di sconti nued as or appropriated for any
pur pose other than, a dwelling house."

Clauses (c), (h) and (j) are very significant. These clauses
bring in the concept of user of a building for the purpose of
definition of the expression '"to erect a building’. Under clause
(h), if any building not originally constructed for use as a stall
shop, warehouse etc. is converted for use as such, it would fal
within the expression "to erect a building

In respect of an area where the notified/specified |and

use is residential, sanction for erection of a commercia

bui | di ng cannot be accorded, as is apparent from sub-section
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(2) of Section 336.

Section 336 reads as under

"Section 336. - Sanction or refusal of
bui |l di ng or work. --

(1) The Conmi ssioner shall sanction the
erection of a building or the execution of
a work unl ess such building or work
woul d contravene any of the provisions of
sub-section (2) of this section or the
provi si ons of section 340.

(2) The grounds on which the sanction of
a building or work may be refused shal
be the follow ng, nanely:--

(a) that the building or work or the

use of the site for the building or

work or any of the particulars

conprised in the site plan, ground

pl an, elevation, section or specifica-
tion would contravene the

provi si ons of any bye-law nade in

this behalf or of any other |awor

rul e, bye-law or order nade under

such other | aw,

(b) that the notice for sanction does
not contain the particulars or is not
prepared in the manner required

under the bye-laws nmade in this

behal f;

(c) that any information or

docunents required by the

Conmi ssi oner under this Act or any

bye-1 aws nmade t hereunder has or

have not been duly furnished;

(d) that in cases falling under

section 312, |ay-out plans have not

been sanctioned in accordance with
section 313;

(e) that the building or work woul d

be an encroachnment on CGover nnent

l and or land vested in the

Cor por at i on;

(f) that the site of the building or
wor k does not abut on a street or
projected street and that there is no
access to such building or work

fromany such street by a passage

or pathway appertaining to such

site.

(3) The conmi ssioner shall conmmunicate
the sanction to the person who has given
the notice; and where he refuses sanction
on any of the grounds specified in sub-
section (2) or under section 340 he shal
record a brief statement of his reasons for
such refusal and communi cate the

refusal along with the reasons therefor to
the person who has given the notice.

(4) The sanction or refusal as aforesaid
shal | be conmmuni cated in such manner

as may be specified in the bye-laws nade
in this behalf."

This takes us to the provision of sealing as contained in

Section 345A of the DMC Act. That provision was inserted by
Act 42 of 1984 with effect from 10t h Decenber, 1985. One of
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the objects for the anendnents, as stated in the Statenent of
hj ects & Reasons, is to contain nassive conversion of
residential constructions into comrercial conpl exes. The
Statement of bjects and Reasons, inter alia, states that
recent years, growh of unauthorized col onies, encroachnent
on public streets, unauthorized construction of public and
private | ands and conversion of residential constructions into
conmer ci al conpl exes have assuned al arm ng proportions’.
Secti on 345A reads as under

"Section 345A. Power to sea

unaut hori sed constructions. --

(1) It shall be lawful for the

Conmi ssioner, at any tinme, before or

after making an order of denolition under

section 343 or of the stoppage of the

erection of any building or execution of

any work under section 343 or under

section 344, to make an order directing

the sealing of such erection or work or of

the premi'ses in which such erection or

work is being carried on or has been

conpl eted in the manner prescribed by

rul es, for the purpose of carrying out the

provisions of this Act, or for preventing

any dispute as to the nature and extent

of such erection or work.

(2) Were any erection or work or any

prem ses in which any erection or work is

being carried on, has or have been

seal ed, the Conm ssioner may, for the

pur pose of denvolishing such erection or

work in accordance with the provisions of

this Act, order such seal to be renoved.

(3) No person shall renmove such sea

except - -

(a) under an order made by the

Comm ssi oner under sub-section

(2); or

(b) under an order of an Appellate

Tribunal or the Administrator, made

in an appeal under this Act."

in

A plain reading of the aforesaid provisions shows that
sealing can be resorted to at any tine, before or after naking
an order of denolition under Section 343 or-under Section 344
in respect of such erection being carried on or conpleted, for
the purpose of carrying out the provisions of the Act.
Sections 343 and 344 read as under

"Sec. 343\ 0260Crder of demolition and

st oppage of buil dings and works in

certain cases and appeal . --

(1) Were the erection of any building or

execution of any work has been

commenced, or is being carried on, or has

been conpleted without or contrary to

the sanction referred to in section 336 or

in contravention of any condition subject

to which such sanction has been

accorded or in contravention of any of the

provisions of this Act or bye-laws made

t hereunder, the Conm ssioner nay, in

addition to any other action that may be

taken under this Act, make an order

directing that such erection or work shal

be denvolished by the person at whose
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instance the erection or work has been
conmenced or is being carried on or has
been conpl eted, within such period (not
being | ess than five days and nore than
fifteen days fromthe date on which a
copy of the order of demplition with a
brief statenment of the reasons therefor
has been delivered to that person), as
may be, specified in the order of

denol ition:

Provi ded that no order of denolition
shal | be made unl ess the person has been
gi ven by neans of a notice served in such
manner as the Conmi ssioner may think

fit, a reasonable opportunity of show ng
cause why such order shall not be nmade

Provi ded further that where the

erection ‘or-work has not been conpl et ed,
the Comm ssioner may by the sanme order

or by a separate order, whether made at
the time of the issueof the notice under
the first proviso or at any other tine,
direct the person to stop the erection or
work until the expiry of the period within
whi ch an appeal against the order of
denolition, if nade, may be preferred
under sub-section (2).

(2) Any person aggrieved by an order of

t he Commi ssi oner nade under sub-

section (1) may prefer an appeal agai nst
the order to the Appellate Tribunal within
the period specified in the order for the
denolition of the erection or work to
which it rel ates.

(3) Were an appeal is preferred under
sub-section (2) against an order of
denolition the Appellate Tribunal may,
subj ect to the provisions of sub-section
(3) of section 347C stay the enforcenent
of that order on such terns, if any, and
for such period, as it may think fit:
Provi ded that where the erection of

any buil ding or execution of any work has
not been conmpleted at the tinme of the
maki ng of the order of denolition, no
order staying the enforcenent of the
order of denolition shall be nmade by the
Appel | ate Tribunal unless security,
sufficient in the opinion of the said

Tri bunal has been given by the appellant
for not proceeding, with such erection or
wor k pendi ng the di sposal of the appeal
(4) No court shall entertain any suit,
application or order proceeding for
injunction or other relief against the
Commi ssioner to restrain himfrom

taki ng any action or naking any order in
pur suance of the provisions of this
section.

(5) Subject to an order made by the
Admi ni strator on appeal under section
347D, every order nmade by the Appellate
Tri bunal on appeal under this section,
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and subject to the orders of the
Admi ni strator and the Appellate Tribuna
on appeal, the order of denolition nade
by the Comm ssioner shall be final and
concl usi ve.

(6) Where no appeal has been preferred
agai nst an order of denolition nade by

t he Conmi ssi oner under sub-section (1)
or where an order of denmpblition made by
t he Commi ssi oner under that sub-section
has been confirned on appeal, whether
with or without variation, by the
Appel l ate Tribunal in a case where no
appeal has been preferred agai nst the
order of the Appellate Tribunal, and by
the Administrator in-a case where an
appeal has been preferred against the
order of the Appellate Tribunal the person
agai nst whom the order has been made
shal |l conply with the order within the
peri od specified therein, or as the case
may be, within the period, if any fixed by
the Appellate Tribunal or the
Admi ni strator on appeal and on the
failure of the person to conmply with the
order within such period, the
Conmi ssi oner may hi nmsel f cause the
erection or the work to which the order
relates to be demolished and the
expenses of such denolition shall be
recoverabl e fromsuch person as an
arrear of tax under this Act."

Sec. 344\ 026 Order of stoppage of
bui | di ngs or works in certain cases.--
(1) Were the erection of any building or
execution of any work has been

conmenced or is being carried on (but

has not been conpl eted) w thout or
contrary to the sanction referred to in
section 336 or in contravention of any
condition subject to which such sanction
has been accorded or in contravention of
any provisions of this Act or bye-laws
nmade t hereunder, the Conmi ssioner may

in addition to any other action that may
be taken under this Act, by order require
the person at whose instance the building
or the work has been commenced or is
being carried on to stop the sane
forthwith.

(2) If an order made by the Conmi ssi oner
under section 343 or under sub-section
(1) of this section directing any person to
stop the erection of any building or
execution of any work is not conplied
with, the Conm ssioner may require any
police officer to renove such person and
all his assistants and workmen fromthe
prem ses or to seize any construction
material, tool, machinery, scaffolding or
other things used in the erection of any
bui | di ng or execution of any work within
such time as may be specified in the
requi sition and such police officer shal
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conply with the requisition accordingly.
(2A) Any of the things caused to be

sei zed by the Commi ssioner under sub-

section (2) shall be disposed of by himin

the manner specified in section 326.

(3) After the requisition under sub-section
(2) has been conplied with, the Comm s-

sioner may, if he thinks fit, depute by a

witten order a police officer or a
muni ci pal of ficer or other nunicipa

enpl oyee to watch the prem ses in order

to ensure that the erection of the building
or the execution of the work is not
cont i nued.

(4) Were a police officer or a municipa
of ficer or other nunicipal enployee has
been deput ed under sub-section (3) to

wat ch the prem ses, the cost of such

deput ation shall be paid by the person at

whose instance such erection - or
execution-is being continued or to whom
noti ce under sub-section (1) was given

and shall be recoverable from such

person as an arrear of tax under this

Act . "

Section 347 contains a specific prohibition for change of
the use of any land or building. The said section reads as
under :

"Sec. 347 Restrictions on uses of

bui | di ngs. - -

No person shall, without the witten

perm ssion of the Comm ssioner, or
otherwi se than in conformity with the
conditions, if any, of such permssion--
(a) use or permt to be used for human
habi tation any part of a buil di ng not
originally erected or authorised to be
used for that purpose or not used for that
pur pose before any alteration has been
made therein by any work executed in
accordance with the provisions of this Act
and the bye-| aws nade t hereunder

(b) change or allow the change of the use
of any land or building;

(c) convert or allow the conversion of one
ki nd of tenement into another kind."

Section 349A contains the power of the Centra
CGovernment to nmake bye-laws for carrying out the provisions
of Chapter XVI. Regulations may provide for various matters

including the use of sites for buildings fromdifferent areas etc.

as nmentioned in Clauses (a) to (w) of sub-section (2) of Section
349A, having regard to the requirement of town planning by

the municipalities. Town planning is now part of constitutiona
obligation on insertion of Part IX-A in the Constitution of India
w.e.f. 1st June, 1993. Section 349A was inserted soon
thereafter on 1st October, 1993.

Ref erence may al so be made to Chapter XX of the DMC

Act which deals with markets, slaughter houses, trades and
occupations and nmi nt enance and regul ati ons thereof. Section

416 recogni ses the inportance of the density of popul ation,
pressure on the services in case nore nunber of persons use

the facilities or services. The said section under the heading
"Trade and Occupations’ reads as under
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"Sec. 416 Factory, etc., not to be
establ i shed wi t hout perm ssion of the
Comm ssi oner .\ 027

(1) No person shall, w thout the previous
perm ssion in witing of the
Conmi ssi oner, establish in any premi ses,
or materially alter, enlarge or extend, any
factory, workshop or trade prenmises in
which it is intended to enpl oy steam
electricity, water or other nechanica
power .

(2) The Conmi ssioner may refuse to give
such permission, if he is of the opinion
that the establishment, alteration

enl argenent or extension of such factory,
wor kshop or trade prem ses, in the
proposed position woul d be objectionable
by reason of the density of the popul ation
i n the nei'ghbourhood thereof, or would

be a nuisance to the inhabitants of the
nei ghbourhood."

A bare perusal of building bye-laws shows how rel evant

is the user, comercial or residential, and the | arge inpact of
occupation |l oad on/various facilities including water,

sani tati on and drai nage.

Keeping future needs in view, experts prepare Mster

Pl ans. Perusal of the Del hi Master Plan, 1962 and 2001

shows what were plan projections.” At the time of planning,
the experts in the field of town planning, take into account
various aspects, such as, healthy living, environment, |ung
space need, land use intensity, areas where the residentia
houses to be built and where the comercial buil dings to be

| ocat ed, need of household industries etc. Provision for
househol d i ndustries in residential areas does not mean
converting residential houses in the comrercial shops. It only
neans permtting activities of household industry in a part of
a residential property. It does not nmean that residentia
properties can be used for comercial and trading activities
and sal e and purchase of goods. Master Plan contenpl ates
shops in District Centres, Comunity Centres, Local Shopping
Centres etc. and not in residential areas. Be that as it may,
for the present, we are not considering the cases of snal
shops opened in residential houses for catering to day-to-day
basi ¢ needs, but are considering | arge-scale conversion, in
flagrant violation of |aws, of residential prenises for
conmer ci al use

In respect of planning, reference can usefully be nade to
Section 313 of the DMC Act as well. The said section provides
for the requirement of layout plan of the land. |It, inter alia,
provides that before utilizing, selling or otherwi se dealing with
any | and under Section 312, the owner thereof shall send to
the Conmi ssioner a witten application with a |ayout plan of
the I and showi ng various particulars including the purpose for
which the building will be used. For breach of Section 313,
action can be taken under Section 314. It has rightly not been
di sputed by any counsel that neither layout plan, nor the
bui I di ng pl an, can be sanctioned by MCD except in the

manner and for the purpose provided in the Master Plan. If in
the master plan, the |land use is residential, MCD cannot
sanction the plan for any purpose other than residential

In the inpugned judgnent, while dealing with the

provi sions of the |ayout plan, it was observed that the
provisions for user 'are only regulatory in nature’. Wile
dealing with the user, the Hi gh Court observed that 'the
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power, whereby and whereunder the basic human rights or
the fundamental rights conferred upon a person is taken

away, must be specifically conferred by a statute’'. The
provi sion of user may be regulatory but all the same, they are
mandatory and binding. |In fact, alnost all the planning

provisions are regulatory. The violations of the regulatory
provi si ons on nassive scale can result in plans becom ng
nerely scraps of papers. That is the ground reality in the
capital of the country. None has any right, human or
fundanental, to violate the lawwith immunity and cl ai m any
right to use a building for a purpose other than authorised.
Further, the words 'unless the context otherwi se requires’ in
Section 331 of the DMC Act are of no consequence for

determ ning the point in issue as the context herein does not
provi de otherwi se for the present purposes. It does not

provi de that the power of sealing under Section 345A cannot

be exercised in case of msuser. 1In view of the clear |anguage
of Section 345A, we are also unable to sustain the view of the
H gh Court that action under Section 345A can be taken only
when there exists order of denolition under Section 343 or an
order under sub-section (1) of Section 344. The concl usi on of
the High Court that action under Section 345A can be taken
only when there exists an order of denolition under Section
343, or on passing of an-order under sub-section (1) of Section
344, and in no other contingency cannot be accepted in view

of the clear provision of Section 345A that ‘acti on can be taken
even before or after an order is made under those provisions.
It is clear froma conjoint reading of the definition of the
expression 'to erect a building in Section 331 and Secti on
345A that conversion of user would come within the purview

of the expression 'to erect abuilding’ . I'n this respect usefu
reference can al so be nmade to Buil ding Bye-Laws for the Union
Territory of Delhi, 1983, in particular Bye-Law Nos. 2.17 and
2.85, defining the expressions ’'Conversion’ and ' To Erect’
respectively, which read as under

"2.17 Conversion\ 026 The change of an

occupancy to another occupancy or

change in building structure or part

thereof resulting into change of space or

use requiring additional occupancy

certificates.

2.85 To Erect\ 026 To erect a building

neans:
(a) To erect a new building on any site
whet her previously built upon or

not ;

(b) To re-erect any buil ding of which

portions above the plinth | evel have
been pull ed down, burnt or

destroyed; and

(c) Conversion from one occupancy to
anot her . "

Having regard to these definitions if a Building/structure

not originally constructed for use as a shop, is put to use as a
shop, such conversion of use would conme within the anbit of
the expression "to re-erect’ and, consequently, within the
anbit of the definition of the expression 'to erect a building’
In view of the aforesaid, reversing the inmpugned

judgrment of the High Court, we hold that under Section 345A

of the DMC Act, the Conm ssioner of MCDis enpowered to
exerci se power of sealing in case of msuser of any prenmi ses.
Re : Question No.B \026 Wet her under the Delh

Devel opnent Act, DDA has power to sea

prem ses on account of its msuser?
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The Hi gh Court held that both under Section 345A of the
DMC Act and under Section 31-A of the Del hi Devel opnent
Act, there is no power to seal prem ses on account of 'its’
m suser. W have held that MCD has such a power under the
DMC Act. The position, however, is different when the
provi si ons of the Del hi Devel opnent Act are exam ned.
The Del hi Devel opnent Act defines in Section 2(e)
"devel opnent area’ to nmean any area declared to be a
devel opnent area under sub-section (1) of Section 12. Section
12 reads as under:
"Sec. 12\ 026 Decl aration of devel opnent
areas and devel opnent of [and in those
and ot her areas.--
(1) As soon as nay be after the
comencenent of this Act, the Centra
CGovernment may, by notification.in the
Oficial Gazette, declare any area in Del hi
to be a devel oprment area for the purposes
of this Act:
Provi ded that no such declaration
shal | be nade unl ess a proposal for such
decl arati on has been referred by the
Central CGovernnent to the Authority and
the Munici pal Corporation of Delhi for
expressing their views thereon within
thirty days fromthe date of the receipt of
the reference or wi'thin such further
period as the Central Government may
all ow and the period so specified or
al | owed has expired
(2) Save as otherwi se provided in this Act,
the Authority shall not undertake or
carry out any devel opment of land in any
area which is not a devel oprment area
(3) After the commencenent of this Act
no devel opnent of |and shall be
undertaken or carried out in any area by
any person or body (including a
department of Governnent) unless, --
(i) where that area is a devel oprent
area, permssion for such
devel opnent has been obtained in
witing fromthe Authority in
accordance with the provision of
this Act,
(ii) where that area is an area ot her
than a devel opnent area, approva
of, or sanction for, such
devel opnent has been obtained in
witing fromthe local authority
concerned or any officer or authority
t her eof empowered or authorised in
this behalf, in accordance with the
provi si ons nmade by or under the |aw
governi ng such authority or unti
such provisions have been made, in
accordance with the provisions of
the regul ations relating to the grant
of perm ssion for devel opnent nade
under the Del hi (Control of Building
Qperations) Act, 1955, (53 of 1955),
and in force i medi ately before the
comencenent of this Act:
Provided that the | ocal authority
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concerned may subject to the provisions

of section 53A anend those regul ations

in their application to such area.

(4) After the coming into operation of any
of the plans in any area no devel opnent
shal | be undertaken or carried out in that
area unl ess such devel oprment is also in
accordance with such pl ans,

(5) Notwi thstandi ng anyt hi ng cont ai ned

in sub-sections (3) and (4) devel opnment of
any | and begun by any departnent of
Covernment or any local authority before
the commencenent of this Act nmay be

conpl eted by that departnent or |oca
authority w thout conpliance with the
requi renents of those sub-sections."”

The power of DDA to devel op | and in non-devel oprent
area is provided in Section 22-A, which reads as under
"Sec. 22-'A Power of Authority to devel op

I and i n non-devel opment area. --

Not wi t hst andi ng anyt hi ng cont ai ned in sub-

section (2) of Section 12, the Authority may, if

it is of opinion that it is expedient to do so,
undertake or carry /out any devel opnment of any

| and which has been transferred to it or placed

as its disposal under Section 15 or Section 22
even if such land is situate in any area which

is not a devel opment area."

Under Section 36, DDA has been enpowered to require
the local authority, within whose local limts area devel oped by
it is situated, to assune responsibility for the maintenance of
the anenities provided in the area by DDA and other ancillary
matters. Section 30 provides for power of DDA to nake an
order of denolition of building where any devel opnent has
been comenced or is being carried on or has been conpl eted
in contravention of the master plan or zonal devel opnent plan
or without the perm ssion, approval or sanction referred to in
Section 12 or in contravention of any condition subject to
whi ch such permi ssion, approval or sanction has been
granted. Section 31 empowers DDA to stop developrment which
is in contravention of the plan, perm ssion, approval or
sanction, nentioned therein or contravention of the conditions
stipulated in such perm ssion, approval or sanction
Section 31A enmpowers DDA to seal unauthorised
devel opnent. If the mi suser of the prem ses would cone
within the anmbit of unauthorised devel opnent, DDA woul d
have power to seal the premises. On the other hand, if
m suser does not come within the anbit of ’'unauthorised
devel opnent’, the power of sealing would be |acking. Section
31-A of the Del hi Devel opnent Act reads as under
"Sec. 31-A Power to seal unauthorised
devel opnent . - -
(1) It shall be lawful for the Authority or
the conpetent authority, as the case nay
be, at any time, before or after making an
order for the removal or discontinuance
of any devel opment under Section 30 or
Section 31, to nake an order directing
the sealing of such devel opnent in the
manner prescribed by rules, for the
pur pose of carrying out the provisions of
this Act, or for preventing any dispute as
to the nature and extent of such
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devel opnent.

(2) Where any devel opnent has been

seal ed, the Authority or the conpetent
authority, as the case may be, may, for
the purpose of rempving or discontinuing
such devel opment, order the seal to be
renmoved

(3) No person shall renove such sea
except - -

(a) under an order made by the

Aut hority or the conpetent

aut hority under sub-section (2); or

(b) under an order of the Appellate

Tri bunal or the Lieutenant Governor

of the National Capital Territory of
Del hi, made in an appeal under this
Act . "

The expression 'devel opnent’ is defined in Section 2(d) as
under :

"Sec. 2(d) "devel opment” with its

grammatical variations neans the

carrying out of building, engineering,

m ning or other operations in, on, over or

under | and or the naking of any materia

change in any building or |and and

i ncl udes redevel opnent ;"

The Scheme under the Act clearly seems to be that

during devel oprment it is the responsibility of DDA to denolish
and seal any prenmises if there is contravention. After the
handi ng over of the area to the | ocal authority under Section
36, the power of denolition and/or sealingis conferred on that
authority. That |local authority nay be MCD or cantonment or
any other authority dependi ng upon the devel oped area falling
in the local Iimts of one or the other. The ’'devel opnent area
is any area declared to be such under sub-section (1) of
Section 12. So long as an area i's a devel opnent area, the
power to deal with it remains with the "authority’ which nmeans
Del hi Devel opnent Authority in ternms of Section 3(1) of the
Act. After the responsibility of any area has been assuned by
the Il ocal authority in the manner provided in Section 36, the
power to deal with properties in that area for any
contraventi on woul d be exercisable by such authority

dependi ng upon the statutory provisions governing the said

| ocal authority, referred to in Section 31-A as ’'conpetent
authority’. The power of ' Conpetent Authority’ to sea

prem ses woul d depend upon the statute governing it. The

| anguage of Section 31-A when it states that it shall” be | awfu
for the authority, or the conpetent authority, as the case may
be’ shows that either the authority or the conpetent authority
woul d have the power therein. The Act does not contenplate
that both DDA and the conpetent authority would have

concurrent power even after the local authority has assuned
responsibility as provided in Section 36. Unlike Section 331
there is no provision in the Del hi Devel opnent Act to confer on
the authority the power of sealing in case of nmisuse. The
power under Section 31-A is to seal devel oprment under

Section 30 or Section 31. The words ’'such devel opment’ in
Section 31-A refers to renoval or discontinuance of

devel opnent under Section 30 or Sec. 31-A and not for any

devel opnent for the purpose of carrying out the provisions of
the Act, as was sought to be contended by M. Ranjit Kunar
Section 31-A does not provide that sealing can be resorted to
al so for the purpose of carrying out the provisions of the Act.
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It can be resorted to for sealing of devel opment under Section
30 or Section 31 for the purpose of carrying out the provisions
of the Act. M suse does not cone within the anbit of

devel opnent .

In view of the aforesaid, the H gh Court has rightly held

that under the Del hi Devel opment Act, there is no power of
sealing in case of m suser

Re : I ndi vi dual cases and the Directions to be issued
in respect thereof and also in respect of other
residential properties used.illegally for

conmer ci al purposes.

In Special Leave Petitions and Civil Appeal Nos. 608-

611of 2003 chal lenge i's to the judgnents of H gh Court

di sposing of wit petitions in terms of law |laid down by Ful
Bench.

In Cvil Appeal No.610 of 2003, it is contended on behalf

of the private respondents that a factual error seens to have
occurred when the matter was di sposed of by the Hi gh Court

along with batch matters.” It has been pointed out that the
Court has failed to note that the plot in question has been

| eased out by DDA for commercial purposes; due |icence has

been issued by the MCD to open a restaurant which is being

run in the nane of Copper Chimey and, therefore, there is no

m suser. CQur attention has been-drawn to the copy of the

| ease deed and the licence. |If this is the factual scenario, the
authorities will examne it before taking action, if any, and the
same woul d be subject to such | egal renmedy as may be

available in law to the private respondents.

In Special Leave Petition No.23896 of 2002 on behal f | of
respondent\ 026bank, it has been pointed out that as per schene
of DDA, banks have been permitted in the residentia

properties. For DDA, it was submitted that the benefit of the
schene is avail able subject to the fulfillment of various
conditions stipulated therein. In this view, the natter will have
to be exami ned by the authorities in the |light of the schene,

bef ore proceeding to take action, if any, that nay be available
in law and subject to | egal renedi es of the Bank.

In respect of C.A No. 608 of 2003, MCD issued to the
respondents, a show cause notice dated 1st August, 2000

under Section 345A read with Sections 347, 343 and 344 of

the DMC Act stating that property No. 39 R ng Road, Lajpat

Nagar 111 was being msused in the name and styl e of "Jagdish
Store". In reply dated 15th Septenber, 2000, it was, inter alia,
stated that the MCD itself has been all owi ng non-residentia
activities in residential areas under a special schene, without,
however, giving any details or filing any docurent “in support

t her eof . Further, we asked the |earned counsel for the
respondents to place on record the plan for the construction of
the building which may have been sanctioned so as to

ascertain whether the sanction was for construction of the
residential property or conmercial property. The plan has not
been filed. The reasons are not far to seek. One of the sinple
nmet hod for ascertaining that there is msuser or not, is to

exam ne the sanctioned pl an.

At this stage, it would be useful to notice letter dated 28th
August, 2000 sent by the Mnistry of Urban Devel opnent to

t he Commi ssioner, MCD, Vice-Chairnman, DDA and ot her

aut horities conveying the deep concern of Parlianent

Consul tative Conmittee over the rising nenace of

unaut hori zed construction, suspected connivance of the staff
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of the different authorities in the matter and requesting the
authorities to take strong and pronpt action and suggesting
ten nmeasures for strict enforcenent. The letter reads as
under :

"Annexure-R-1

No. J- 13036/ 3/ 96-DDI | B

Government of India

M ni stry of Urban Devel opnment & Poverty

Al l evi ation

* k%

Ni rman Bhawan, New Del hi

Dat ed: 28.08. 2000

To

1. Shri P. S. Bhatnagar ,
Chi ef Secretary,
CGover nment, of Nati onal” Capital
Territory of Delhi,
Del hi .

2. Shri P. K. Ghosh,

Vi ce- Chai r man,
Del hi Devel opnent Authority,
Vi kas Sadan, | NA, New Del hi

3. Shri S. P. Aggar wal ,
Commi ssi oner,
Muni ci pal Corporation of Del hi,
Town Hal |,
Del hi

4. Shri B.P.Msra,
Chai r person
New Del hi Muni ci pal Committee,
Pal i ka Kendr a,

New Del hi
5. The Devel opnent Comm ssi oner,
CGovernment of National Capital
Territory of Del hi, Town Hal |,
New Del hi
Subj ect : Unaut hori sed Encr oachnent
and Illegal Constructions in
Del hi
Sir,

| amdirected to say that the nmenace
of illegal encroachment/unauthorised
construction in Del hi has been
consi dered by the Governnment of India at
its highest level and it has been deci ded
to elimnate this nenace with a firm
hand. You are, therefore, requested to
take strong and pronpt action agai nst al
illegal constructions/unauthorised
encroachnments and al so agai nst m suses
of land in violation of the provisions of
the Master Plan of Delhi. The follow ng
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neasures are particularly required to be
enforced strictly.

(i) Al'l illegal constructions should be
denol i shed, not cosnetically but in

toto.

(ii) The cost of denolition should be
recovered fromthe illegal builders

within 15 days of denolition. In

case of non-paynent within 15
days, the anmount due shoul d be
recovered as arrears of land
revenue.

(iii) In all cases of illegal constructions,
prosecution shoul d-invariably be

| aunched agai nst-bui | ders under the

Del hi Muni'ci pal Corporation Act,

Del hi Devel opnent Authority Act,

New Del hi—Muni-ci pal Council Act,

etc. and the cases foll owed

vigorously with the police

authorities/courts.

(iv) Wher ever the property is on | ease
action should be taken under the
ternms and conditions of |ease
agreenment and re-entry effected
within the shortest permssible

peri od under such | ease agreenent.
After re-entry, physical possession
of the property should be taken by

i nvoki ng the provisions of Public
Prem ses Eviction Act and damages
collected i mMmediately. The rates of
danmages/ m suse charges shoul d be
the same as per the formula

foll owed by the L&O and approved
by the Mnistry of Urban

Devel opnent .

(v) In case of DDA flats, where
constructions have cone up beyond

the condonable linmits, cancellation
of allotment should be carried out in
addition to the denolition of the
additional construction. Oders in
respect of condonabl e and non-
condonabl e itens are being issued
separatel y.

(vi) In cases, where after denolition,
reconstruction is done, persona
responsibility of the officer in-charge
shoul d be fixed and departnenta

action taken agai nst him

(vii) In cases where illegal construction
have taken place on rura

agricultural |ands, action under the

Provi sions of the Del hi Land

Ref orms Act, 1954, should al so be

taken and such | ands shoul d be

taken over as per provisions of the
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Del hi land Reforns Act. Action in
this respect should be taken as soon
as the plots are cut by the
col oni sers and construction done in
the shape of boundary walls, etc. In
ot her words, construction should be
nipped in the bud. |If it cones up, it
shoul d be denolished i nedi ately.
Action in this respect should al so be
taken by the concerned | oca
agenci es/ DDA as per the bye-laws
pertaining to |lay out/service plans,
etc.

(viii) In all cases where party obtains
stay/status quo orders, pronpt

action to get the stay order vacated
shoul d be taken and higher court

noved, wherever necessary.

(ix) Al _Senior Field Oficers should be
asked to carry out physica

i nspection of the area under their
charge and the Supervising Oficer
shoul d al so make surprise checks to
ensure that the subordinate staff
takes i medi ate action to

check/ denol i sh unaut hori sed
construction. Deterrent action
shoul d al so be taken agai nst the
subordi nate staff such as Building

| nspectors, Juni or Engineers,

Assi stant Engi neers, etc. who do not
take pronpt action

(x) Field officers should be asked to
maintain filed diaries and submt

themto the Supervisory Oficer

regul arly.

2. It is also requested that a nonthly
report should be sent to the Mnistry of
Urban Devel opnent by the 5th of each
succeedi ng nont h.

3. In this connection, it may be noted
that both the Parlianment and the

Parliament Consultative Conmittee have
expressed deep concern, through

guestions and interpolations, over the

ri sing nenace of unauthorised

constructions in Del hi and the suspected
conni vance of the staff of the different
authorities in the matter. A Flying Squad
has been constituted in the Mnistry and
if, as a result of findings of this Squad, it
is found that the subordinate staff has

not done its duty or not carried out the
aforesaid instructions, strict action

agai nst the Subordi nat e/ Supervi sory

Staff would be taken by the Governnent.

Yours faithfully,
Sd/ -
(Dr. N vedita P.Haran)
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Joint Secretary to the Governnment of India

Copy for information and necessary
action to:

1. Deputy CV.O, Mnistry of UD&PA,
Ni r man Bhawan, New Del hi .

2. L&O, Mnistry of UD&PA, N rman
Bhawan, New Del h

3. DEW, CPW, Nirman Bhawan, New
Del hi

Sd/ -
(N. L. Upadhyay)"

The aforesaid | etter has been considered by this Court

whi | e passing order dated 31st July, 2001, part whereof has

been quoted earlier. Although the letter and al so the
observations nmade in the order are in the context of

unaut hori zed constructions, the same would equally apply to

the misuser-as well. It would be useful to reproduce the entire
order which reads as under

"Order dated 31.7.2001 in WP (O

No. 725/ 1994\ 026

W have seen two affidavits, one of the
Chief Secretary as well as the affidavit on
behal f of the M C. D We are sorry to

note that the affidavits do not specifically
deal with the points in issue. Vide our
order dated 9th May, 2001 these

authorities along with Vice-Chairnman

D.D.A Chairperson, NND.MC and the

Devel opnent Commi ssi oner were

required to file affidavit to indicate as to
what neasures they have taken in'the

i mpl enentation of the letter dated 28th
August, 2000. At |east ten nmeasures

were required to be taken in terns of the
said letter dated 28th August, 2000.. The
affidavits in reply do not deal with them
specifically and general averments have

been nade which are not satisfactory.

The perusal of the affidavits further
shows that the parties concerned have
not even touched the tip of the iceberg as
far as demolition of unauthorised
constructions is concerned. The nunber
of unaut hori sed constructions which are
said to have been denolished are a small
fraction of what is required to be done. It
is quite evident that there is now no fear
of the law catching up at |east with those
persons who do not believe in adhering to
following the rules and regulations laid
down with respect to construction of
property. Unauthorised encroachnent
and illegal construction even as per the
affidavits are increasing. It is dangerous
trend if the people do not have either
respect for or fear of law primarily due to
non-enforcenent of the law. It is
somet hi ng whi ch causes us some concern
and it would be appropriate if serious
thought is given to this aspect at the
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hi ghest quarters.

We direct the Chief Secretary as well
as the Conmissioner, MC.D. to file
within four weeks specific affidavit
dealing with each of the clauses of the
| etter dated 28th August, 2000. They will
also indicate as to what is the tota
encroached area in Delhi as well as the
nunber of unauthorised/illega
constructions which have been rai sed.

The affidavit of the Chief Secretary
seens to give sone indication of action
taken for renoving encroachnment from
some of these areas in Del hi. . W would
require the Union of India/Mnistry of
Urban Devel opment to check and i nform
the Court whether what is stated in the
annexures to the affidavit of the Chief
Secretary frompages 43 to 63 is correct.
The Central Government will be at liberty
to ask for information fromthe |oca
authority in order to enable it to conply
with the orders passed today.

The MC.D. will also informthis
Court in the affidavit to be filed asto why
no requi site action has been taken for
stopping the gross m suse of the
buildings in the residential areas for
conmer ci al purposes and in the
construction of commercial buildings in
residential areas where only residentia
houses are permitted. To come up after
four weeks."

Now, we revert to the task of inplenentation. Despite'its
difficulty, this Court cannot remain a nute spectator when the
viol ations also affect the environnent and healthy living of

| aw- abi ders. The enornmity of the problem which, to a great
extent, is the doing of the authorities thenselves, does not
nmean that a begi nning should not be nade to set things right.
If the entire m suser cannot be stopped at one point of tine
because of its extensive nature, then it has to be stopped in a
phased manner, beginning with major violators.  There has to
be a will to do it. W have hereinbefore noted in brief, the
orders nade in the last so many years but it seens, the same
has had no effect on the authorities. The things cannot be
permtted to go on in this manner forever. On one hand,
various | aws are enacted, master plans are prepared by expert
pl anners, provision is made in the plans also to tackle the
probl em of existing unauthorised constructions and m susers
and, on the other hand, such illegal activities go on unabated
openly under the gaze of everyone, without having any respect
and regard for law and other citizens. W have noticed above
the conmpl aints of sone of the residents in respect of such
illegalities. For last nunber of years even the H gh Court has
been expressing simlar anguish in the orders nmade in | arge
nunber of cases. W may briefly notice some of those orders.
More than fifteen years ago, on 17th May, 1990, a

Di vi sion Bench of the Del hi Hi gh Court presided over by
Justice B.N. Kirpal (as the fornmer Chief Justice of India then
was) in the case of Ahuja Property Developers (P) Ltd. v.
MC. D. [1990 (42) Del hi Law Times 474], dealt with a wit
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petition in respect of a building in Kailash Col ony, New Del h
and noticed the extent of illegalities and the nassive
construction nmade that could not be used for residentia
pur poses since there was no kitchen or kitchen facilities.
Dealing with the argunent put forth on behalf of builder that
there is no power to seal any building under Section 345A,
dismssing the wit petition, it was observed that the petitioner
had adnmittedly violated the | aw and cannot now be pernitted
to cry wolf. The Court said that the petitioner had adnmittedly
constructed a building not only at variance with the
sanctioned plan but also at variance with the conpletion
certificate and conpl eti on draw ngs.
Agai n on 22nd COctober, 1990, another Division Bench
dealt with a property in Geater Kailash Il, New Delhi in the
case of DDA v. Rajinder Mttal, [1991(20) DRJ 65] and
observed that the residential buildings can only be used for
residential purposes. The use of prem ses for w despread
comerci al, activities-is prohibited. This was while dealing
with a criminal matter arising out of prosecution under
Section 29 of the Del hi Developnent Act.
On May 18, 1995, Justice R'C. Lahoti (as the forner
Chi ef Justice of India, then was) in the case of ANZ Gi ndl ays
Bank v. The Comm ssioner, MC D. & Os. [1995(34)DRJ]
492] echoed simlar words and referred to decision of this
Court, observing that the word ’'environment’ is of broad
spectrum which brings within its anmbit hygi eni c atnosphere
and ecol ogi cal balance. It is, therefore, not only the duty of
the State but also the duty of every citizen to maintain
hygi eni ¢ environment. . There is constitutional inperative on
the State Governnent and the nunicipalities, not only to
ensure and safeguard proper environment but al so an
i nperative duty to take adequate neasures to pronote, protect
and i nprove both the man-nmade and the natura
environnent. Dealing with the Minicipal Laws providing for
power of denplition, it was observed that while interpreting
muni ci pal legislation framed in public interest, a strict
constitutional approach nmust be adopted. A perusal of the
Master Plan shows that the public purpose behind it is based
on historic facts gui ded by expert opinion
The injurious effects on the health and well being of
those living in the nei ghbourhood were al so noticed. Further
noti ce was taken of the fact of the unscrupulous buil ders
buil ding properties in deviation of |aws, master planwith the
conni vance or collusion of the authorities.

On 9th February, 1996 dealing with various properties at
Pusa Road in the case of Anil Kumar Khurana v. MCD [1996
(36) DRJ 558] witing separate opinion as a menber of
Di vi sion Bench of Del hi Hi gh Court, one of us (Y.K Sabharwal,
CJ) noticed that the unauthorised constructions and
unaut hori sed user of residential building for commercia
purposes in Delhi had gai ned al arm ng proportions and
crossed all limts. It was said that these activities are against
the interests of the society at large and need to be dealt wth
firmy and that the public interest demands that the court
shoul d not cone to the aid of those who break the law with
i Mmunity and put up comercial conplexes on the |and
neant adnittedly for residential use. These conpl exes are put
up and spaces purchased for petty conmercial consideration
wi t hout any regard to the hardship and i nconveni ence of other
citizens. It was further said that in respect of blatant
unaut hori sed constructions and misuser, it cannot be said
that the Commi ssioner of MCD has a discretion to order
demolition or not and vesting of discretion in the
circunstances would itself be arbitrary and ill egal

In the concluding paragraph it was stated that:
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“In the end, | regret to notice that despite
war ni ng and caution given by the Apex
Court and also this court, fromtine to
time, that stern action will be taken

agai nst unaut hori sed constructions and

m suse, these activities have gone on
unabat ed, without any let or hindrance

and all the warnings have fallen on deaf
ears wthout any effect on the

unscrupl ous buil ders and purchasers of
these spaces. It is, therefore, necessary to
once again send a message, |oudly,

clearly and firmy to all those who indul ge
in such illegal activities that courts wll
not conme to the aid of persons who

i ndul ge in such bl atant unauthorised
constructions and m suser of the
properties. It is also the duty of the
courts to exam ne these matters carefully
bef ore granting injunction restraining
denol i ti on of such unaut hori sed
constructions. Ordinarily the courts

bef ore issuing injunctions in such

matters should insist upon filing of the
sanctioned plans and details about the
existing structures to prima facie find out
whet her the existing structures are in
accordance with the sanctioned plan and
bui | ding bye laws etc or not. The courts
may al so consi der appoi nt ment of

i ndependent person to verify correctness
of representations nmade about existing
structures as in many cases

unaut hori sed constructions are raised
after issue of injunctions and in cover
and garb of orders of injunction. The
alarm ng nature of such illegal activities
can be controlled only by due cooperation
fromall citizens including the Media and
the Press. It is the duty of all to expose
these | aw breakers. | hope the Media

woul d bring to the notice of public in
general that unauthorised constructions
and m suser have been severely dealt

with by this court and henceforth also no
| eni ency woul d be shown in such

matters. A copy of this judgnent shall be
sent forthwith to Del hi Doordarshan and
Al India Radio. Everyone has to be told
that such unauthorised activities are

agai nst public interest. These activities
have to be stopped forthwith. If in spite of
this warni ng anyone indul ges in such

unaut hori sed construction or m suse or

i n purchase of these unauthorized
constructions he would be doing it at his
own risk and peril and would not be

heard to say that he has made | arge

i nvestments. | hope that at |least now this
nmessage woul d be taken with al

seriousness.

In view of the above, in my opinion,
all the petitions and appeal s deserve
di smissal with costs quantified at
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Rs. 10, 000/ - in each case. These costs
woul d be utilised by MC. D. for creating
in a Special Cell which should be set up
to curb unauthorised construction and

m suser of the immoveabl e properties so
that at |east a beginning is nade now to
promptly check these illegal activities.
The officials and officers nanning this
Cell will have to be informed that any
dereliction of duty would be severely dealt
with."

It seens that in view of the aforesaid judgnent attaining
finality, sonme formal or cosnetic denolition had taken pl ace.
What is the position of these properties nowis evident from
the affidavit dated 16th Novenber, 2005 filed by Additiona
Conmi ssi oner, MCD placing on record the present status after
conducting inspections in second week of Novenmber, 2005. A
perusal of the status report in respect of properties referred in
the aforesaid case shows |large scale violations in the shape of
show- r oorms, commerci al of fices, shops, law institutes and
gymasi unms. The report shows that even after a | apse of 10
years, comrercial activity is in full swing. This also shows the
urgent need to introduce stringent nmeasures for fixing
accountability.

Despite passing of the | aws and repeated orders of the
H gh Court and this Court, the enforcenment of the |aws and
the inplenentation of the orders are utterly lacking. |If the
| aws are not enforced and the orders of the courts to enforce
and i mpl enent the | aws are ignored, the result can only be
total |awl essness. It is, therefore, necessary to also identify
and take appropriate action against officers responsible for
this state of affairs. Such blatant nm suse of properties at |arge
scal e cannot take place wi thout connivance of the concerned
officers. It is also a source of corruption. Therefore, action is
al so necessary to check corruption, nepotismand total apathy
towards the rights of the citizens. Those who own the
properties that are m sused have also inplied responsibility
towards the hardship, inconvenience, suffering caused'to the
residents of the locality and injuries to third parties. It is;
therefore, not only the question of stopping the nisuser but
al so maki ng the owners at default accountable for the injuries
caused to others. Simlar would al so be the accountability of
errant officers as well since, prima facie, such |arge scale
m suser, in violation of |aws, cannot take place w thout the
active connivance of the officers. It would be for the officers to
show what effective steps were taken to stop the m suser

W have perused the suggestions given by MCD. It has
suggested four steps. MCD requires six nonths to conplete
the whole survey in 12 zones divided into 134 wards.” As a
second step, after initial survey of all the zones; notice of the
proposed action/sealing and/or stopping msuse to be given to
the concerned persons. The third step is grant of opportunity
to them of being heard. The fourth step is the operations for
seal i ng bl atant and obvi ous cases of |arge scale misuse at the
first instance. Further suggestion is that the major violations
woul d be sealed first and sinultaneously action in all 12 zones
woul d be conducted after follow ng the due process of law It
is stated that the success of operation would |argely depend on
the availability of the Police force. Recognising that the parties
|ater tanper the seal, it is suggested that necessary directions
be i ssued warni ng those who tanmper the seal that they shal
be puni shed for contenpt of court.
Regardi ng the Ad hoc Trade Registration Schene, 2004,
the stand of the MCDis that, if allowed by the Court, it will be
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i npl enented in the sane area as is permtted by the Mster

Plan for category 'A household industry to the extent of 25% of
the floor space or 30 sg. nt., whichever is less, and this will be
t he maxi mum space perm ssible. The m ni mum space having

al ready been specified in the scheme as 30 sq. ft. W may

note that the schene for ad hoc registration itself provides

that it is applicable to the followi ng areas :

1. Walled city and other built up areas.
2. Schenes executed by the Del hi | nprovenent Col onies.
3. Schemes executed by the Mnistry of Rehabilitation
Col oni es.
4. Resett| enent Col oni es.
5. Urban Vill ages
6. Unaut hori sed regul ari zed col oni es.
This schenme is not applicable to the follow ng areas :
1. NDMC and Del hi Cantonment area
2. Pl anned Coloni es and housi ng schenmes devel oped after
1957.
3. Unaut hori sed col oni es not regul arized.
4. J.J: Custers.
5. Staf f Housi ng col oni es.
6 Rural Settlement (except household and rural industria

units Group A & Al- Annexure-I1)

The areas and the col oni es above-referred thensel ves

show that the so-call ed Registration Schene, 2004 can have

no applicability to the nature of m suse under consideration

It deserves to be noted that it is inplicit in the schene that a
person to get benefit of the scheme has hinself to be resident
of such prem ses.

The introduction of the Ad hoc Regi stration Schene

woul d not only regularize theillegalities but further encourage
nore illegalities to take place by sending a w ong nessage
underlying the press release. This ad hoc schene has been
stayed by this Court. A simlar scheme was al so sought to be

i ntroduced by DDA as well for grant of tenporary perm ssion
for commercial use in industrial plots and for condonation of

m suse of industrial prem ses for (offices and ot her comercia
pur poses on paynent of requisite charges. On |earned Ani cus
Curiae filing I A 1816 of 2002 seeking stay of the said schene,
the schene was given up and an affidavit filed that no action

i s being taken by DDA upon the schenme or the notice, subject
matter of the application. The introduction of such schenes

by MCD and DDA show the extent of the apathy and | ack of
concern of these bodies.

M. Ashwi ni Kumar, |earned senior Advocate appearing

for MCD, al so contended that since there is a large scale

m suse of residential prem ses for comrercial purposes, it is a
physical inpossibility to renbve the m suser. The contention
deserves outright rejection. W have already noted how t he

m suser has attained such enormity. Despite repeated orders
and directions, MCD took no action. Such a contention is not
open to MCD. It is not nmerely a case of only lack of will to
take action, it appears to be a case of predom nance of

ext raneous consi derati ons.

Rule of law is the essence of Denpbcracy. It has to be
preserved. Laws have to be enforced. In the case in hand, the
i mpl ement ati on and enforcenent of law to stop bl atant misuse
cannot be del ayed further so as to await the so called proposed
survey by MCD. The suggestions would only result in further
post ponenent of action against illegalities. It may be noted
that the MCD has filed zonew se/ wardw se abstract of

violations in terns of conmercialisation as in Novenber, 2005.
According to MCD, the major violation has been determined in
respect of those roads where conmercialisation of the

buil dings is nore than 50% According to it, the mgjor
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violations in 12 zones are spread on 229 roads. Roads on

which there are najor violations are, thus, known. In respect
of these, there is no need for any survey or individual notice.
Begi nni ng nust be nmade to stop misuser on main roads of

width of 80 ft. or nmore. The names of these roads can be
publ i shed in newspapers and adequate publicity given,

granting violators sone tinme to bring the user of the property
in conformty with the pernissible user, nanely, for residentia
use if the plans have been sanctioned for construction of a
residential house. In case owner/user fails to do so, how, in
whi ch manner and from which date, MCD will conmmrence

seal i ng operation shall be placed on record in the formof an
affidavit of its Conm ssioner to be filed within two weeks. On
consi deration of this affidavit, we will issue further directions
i ncluding constitution of a Monitoring Comrittee, if

necessary. The issue of accountability of officers and al so the
exact manner of applicability of Polluter Pay Principle to
owners and officers would be further taken up after msuser is
stopped at | east on mmin roads.” Civil Appeal Nos. 608/ 2003
above refeerred relates to R ng Road, Lajpat Nagar-11. The other
cases relate to areas |like Geen Park Extn., Green Park Miin
Greater Kailash, New Friends Col ony, Defence Col ony, West

Patel Nagar, etc. These areas are illustrative. The activities
i nclude Big Furnishing Stores, Galleries; Sale of D anmond and
Gol d Jewel lary, sale of Car Parts etc.

Havi ng hel d that the Conm ssioner of MCD has power

under the DMC Act to seal prem ses incase of its msuser, we
issue the followi ng directions for taking i mediate steps to
seal residential premses being used for conmercial purpose

1. MCD shal | within 10 days give wide publicity in the

| eadi ng newspapers directing major violations on nmain

roads (sone instances of such violators and roads have

been noted hereinbefore) to stop msuser on their own,

within the period of 30 days.

2. It shall be the responsibility of the owner/occupier to file
within 30 days an affidavit wth Comm ssioner of MCD

stating that the m suser has been stopped.

3. In case msuser is not stopped, sealing of 'the prenises
shal | comence after 30 days, fromthe date of public

notice, first taking up the violations on roads which are

80 ft. wide and nore. All authorities are directed to

render full assistance and cooperation. After expiry of 30
days fromthe date of public notice, electricity and water
supply shall be disconnect ed.

4. Details of the Roads and the viol ations shall al so be

pl aced on the website by the MCD and copi es also sent to

Resi dent Wl fare Associations of the area which should

be involved in the process of sealing of msuser. The

Comm ssioner of MCD shall file an affidavit, within two

weeks, in terns of directions contained in this judgnent,
whereafter directions for constitution of the Mnitoring
Conmittee woul d be issued. The sealing would be

effected by the officers authorised by the Comi ssioner

of MCD in consultation with the Mnitoring Commttee.

5. The appropriate directions for action, if any, against the
of ficers responsible for the msuse and for paynent of
conpensation by them and by violators would be issued

after the misuser is stopped.

6. None will tanmper with the seals. Any tanpering with sea
will be sternly dealt with. Tanpering with seal wll

i ncl ude openi ng another entrance for use of prem ses.

7. It would be open to the owner/occupier to approach the

Comm ssioner for renoval of the seal on giving
undertaking that the prenmises would be put to only
aut hori sed use.
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8. Particul ars of cases where violators may have obtai ned

orders of stay will be filed in this Court by MCD.

9. MCD shall file nDntth status report as to action taken

by 15th of each nonth connen0|ng from10th April, 2006.

10. In case m suser is not stopped in the prenises i nvol ved

in the civil appeals and special |eave petitions, subject to
what is stated in this judgnment, the MCD will take
i medi ate steps to seal those prem ses soon after expiry
of 30 days.
Cvil Appeals, Interlocutory Applications (except |.A 22)
and Special Leave Petitions are disposed of but MCDis
granted liberty to seek further directions fromthis Court from
time to tinme.




