http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 6

PETI TI ONER
I'N v. LILY I SABEL THOVAS

Vs.

RESPONDENT:

DATE OF JUDGVENT:
14/ 01/ 1964

BENCH

AYYANGAR, N. RAJAGOPALA
BENCH

AYYANGAR, N. RAJAGOPALA
SI NHA, BHUVNESHWAR P.( CJ)
SUBBARAO, K.

DAYAL, RAGHUBAR
MUDHOLKAR, J. R

Cl TATI ON
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Cl TATOR | NFO :
R 1968 SC 888 (8)
ACT:
Supreme Court Rules-"Right to practise" if includes "right
to act" --Rule nmaking power--1f conflicts with |egislative

power of Parliament--Supreme Court Rules, 1950 (as anended
in 1962), O IV. rr. 16, 17--Validity of--Constitution of
India, Art. 145--Advocates Act, 1961 (25 of 1961)  ss. 52,
58(3).

HEADNOTE:
The petitioner was enrolled in the Madras H gh Court / under
the Indian Bar Councils Act, and later adnmitted to the rolls

of this Court under the Supreme Court Rules. In this
petition, it was contended that under s. 58(3) of the
Advocates Act, the petitioner was entitled "as of right to
practise" in this Court, and the "right to practise"

i ncluded not nerely the right to plead but also to act; that
the rules made-0. IV rr. 16 & 17 of the Suprenme Court Rul es
are invalid; and that that by a rule nmade under Art. 145
(1)(a) this Court could neither entitle a person to practice
nor inpose qualifications as to the right to practise, these
matters being entirely wthin entry 77 and therefore
exclusively for parlianentary |egislation

HELD: (i) The words "right to practise” would- in its
normal connotation take in not nerely right to plead but the
right to act as well and if no rules had been nmade by the
Supreme Court restricting the right to act, the petitioner
could wundoutedly have had a right both to plead as well as
to act.

Ashwani  Kumar Chosh v. Arabinda Bose, [1953] S.CR 1,
referred to.

(ii) Under s. 58(3) of the Advocates Act, the right
conferred on Advocates enrolled under the Bar Councils Act
to practise in the Suprene Court is nade subject to any
rul es made by this Court. Section
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52 of the Advocates Act specifically saves the powers of
this Court to nake rules under Art. 145. In view of the
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saving, repeated if s. 52 there is no question of the rule
restricting the right to act to a certain class of advocates
as being contrary to a | aw made by Parli anent.

(iii) On the express ternms of Art. 145(1)(a) rules 16 &
17 of 0. IV are valid and within the rule maki ng powers of
this Court. This Court can by its rules nake provision
prescribing qualifications entitling persong to practise
before it, and Parlianment can do |ikewi se. "Mere is no
question of a conflict between the |egislative power of
Parliament and the rul e-maki ng power of this Court, because
by reason of the opening words of Art. 145, any rul e made by
this Court would have operation only subject to | aws nade by
Parlianment on the subject of the entitlenment to practi se.

JUDGVENT:
ORI G NAL JURI SDI.CTION-: Petition No. 42 of 1963.
Under Article 32 of the Constitution for the enforcenent of
f undanent'al ri ghts.
The petitioner appeared i n person.
S. V. Cupte, Additional Solicitor-Ceneral, N. S. Bindra
and R H Dhebar, for the Hon'ble Judges of the Supremne
Court.
A V. Ranganadham Chetty, A. Vedavalli and A V. Rangam
for the intervener (W C. Chopra).
January 14, 1964. The Judgnent of the Court was delivered
by
AYYANGAR J.-The proper construction of Art. 145(1) (a) of
the Constitution in the context of a ~prayer for a
declaration that rule 16 of O'der IV of the Suprene Court
Rules as invalid is the principal point raised in this
petition which has been filed by an Advocate who under the
Advocates Act, 1961, is entitled to practise in this Court.
The petitioner was enrolled inthe Madras Hi gh Court on
Novermber 15, 1955 under the IndianBar Councils Act, 1926
and was admitted to the rolls of (this Court on October 29,
1960 under Order |V of the Suprene Court Rules as they then
stood. She states that as an Advocate entitled to practise
in this Court, she is entitled as of right not nerely to
pl ead but also to act, and that the rules of this Court
231
whi ch prescribe qualifications before she could be permtted
to act are therefore invalid. The prayer which she makes by
her petition is therefore for a declaration that rule 16(1)
of Order 1V of the Suprene Court Rules as anmended in 1962
which contains this prescription of qualifications be
declared ultra vires of this Court and a further declaration
that she is entitled to practise as an Advocate on record in
this Court without conformng to the requirenents now im
posed by the inmpugned rule.
Rul e 16 whose validity is challenged runs:
"16. No Advocate shall be qualified to be
regi stered
as an Advocate on Record unl ess he-
(1) has undergone training for one year with
an Advocate on Record approved by the Court,
and has thereafter passed such tests as may be
held by the Court for Advocates who apply to
be regi stered as Advocates on Record,
particulars whereof shall be notified in the
Gazette of India fromtine to tine; provided
however, that an Attorney shall be exenpted
fromsuch training and test;
(2) has an office in Delhi within a radius
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of 10 miles fromthe Court House and gives an
undertaking to enploy, within one nonth of his
being registered as Advocate on Record. a
regi stered clerk; and
(3) pays a registration fee of Rs. 25"

It mght be nmentioned that under the Rules though every

Advocate whose nane is nmaintained in the common roll of
Advocates prepared under s. 20 of the Advocates’ Act, is
entitled to plead, only those Advocates who are registered
as "Advocates on record" are entitled to act as well, for

rule 17 of Order provides :
"17. An Advocate on Record shall be entitled
to act as well as plead for any party in a
proceeding ~ on his filing in the proceeding a
menor andum of - appearance acconpanied by a
Vakal at -
232
nama duly executed by the party in the pres-
cribed form
No -~ Advocat e other than an Advocate on Record
shall be entitled to file an appearance or act
for a party in the Court."
The contention urged by the petitioner who argued her case
in person and presented the points arising with ability and
noderation, is that under s. 58(3) of the Advocates Act
whi ch reads
"58. (3) Notwithstandi ng anything in this Act,
every 'person who, inmediately before the 1st
day of Decenber, 1961, was an advocate on the
roll of any Hi gh Court under the |Indian Bar
Councils Act, 1926 or who has been enrolled as
an advocate wunder this Act ~shall, unt i
Chapter |1V conmes into force, be entitled as of
right to practise in the Suprene Court,
subject to the rules made by the Suprene Court
in this behal f"
she is entitled "as of right to practise" in this Court. and
she clains that the "right to practise" would include not
nerely the-right to plead, but also the right to act. She
is right so far. Her further submission is as regards the
scope and content of the rules which mght |awfully be nmade
by this Court. Undoubtedly, if there were no rules nade by
the Suprenme Court or if, as the petitioner contends, the
rules now nade-Order IV Rules 16 and 17-are invalid the
petitioner would be entitled not nerely to plead as she is
now entitled to, but also to act which latter she is now
prevented by rule 17 unless she has conmplied with the
requi rements of rule 16.
The question then for consideration is whether the inpugned
rules are valid. This depends upon the proper construction
of Art. 145(1)(a) by virtue of which the inpugned.rule has
been franed, which reads:
"145. (1) Subject to the provisions of any |aw
made by Parliament, the Supreme Court may from
time to tinme, wth the approval of t he

Pr esi dent,

233
make rules for regulating generally the
practice

and procedure of the Court including-

(a) rules as to the persons practi sing

before the court;"
As regards this Article there are two natters to which
attention might be directed. By the opening words of the
Article the rules made by this Court are subject to the
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provi sion of any |law nade by Parlianent, so that if there is
any provision in a |law nade by Parlianent by which either
the right to make the rule is restricted or which contains
provisions contrary to the rules, it is beyond dispute that
the law made by Parlianent would prevail. It is the
subm ssion of the petitioner that s. 58(3) quoted earlier
is such a law made by Parlianent and that the absolute
right. granted to persons in the position of the petitioner
to "practise as of right" cannot be controlled by rul es nmade
by this Court. 1In this connection our attention was invited
to the decision of this Court in Aswi ni Kumar Ghosh and Anr.
v. Arabinda Bose and Anr(1). Here this Court explai ned what
the expression right to practise’ nmeant. It was laid down
that these words which occurred in the Supreme Court
Advocates (Practise in H gh Court Act, 1951 whose s. 2
enacted "Every Advocate of the Supreme Court shall be
entitled as of right to practise in any Hi gh Court whether
or not he is an Advocate of that H gh Court” meant that such
an Advocate was entitled not nerely to plead but to act as
wel |, and that the enactnent prevail ed notw thstanding any
rule made by the H gh Courts of Calcutta and Bonbay
restricting the right to act on the original sides of those
courts. The deci si on, however, does not carry the matter
far, because it was based on the inconsistency between "the
right to practise as of right" conferred by the enactnent of
1951 and the saving as regards the rul e making power of the
H gh Courts of Bombay and Calcutta to restrict "the right to
act" on the original side of those courts which was
contained in the Bar Councils Act 1926. This Court held
that it was a case of an inplied repeal of that saving by
the later legislation
(1) [1953] SSCR 1
234
Neverthel ess the petitioner, as stated earlier, is certainly
right in her subm ssion that the words 'right to practise
would in its normal connotation take in, not nerely right to
plead but the right to act as well and that is why we said
that if no rules had been nmade by the Suprene Court res-
tricting the right to act, the petitioner could -undoubtedly
have a right both to plead as well as to act.
But we have already pointed out that under s. 58(3) of the
Act, the right conferred on Advocates enrolled under the Bar
Councils Act to practise in the Suprene Court is made
subject to any rules made by this Court. To reinforce this
position there is a saving enacted by s. 52 of the Advocates
Act which specifically saves the powers of this Court to
make rul es under Art. 145. Section 52 reads: -
"52. Nothing in this Act shall be deenmed to
af fect the power of the Suprene Court to / nmake
rul es under article 145 of the Constitution-
(a) for laying down the conditions- subject
to which a senior advocate shall be entitled
to practise in that Court;
(b) for determ ning the persons who shall be
entitled to act in that behal f."
In view of the saving which is repeated in s. 52 there is no
guestion of the rule restricting the right to act to a
certain class of advocates as being contrary to a law made
by Parlianent. The only question for consideration is
whet her Art. 145 (1) (a) is sufficient to enmpower this Court
to frame the inpugned rules.
The argunent addressed to us with considerable earnestness
was that under the Article the rules to be framed under the
items (a) to (j) were all to be franed for regulating the
practice and procedure of the Court which she wurged indi-
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cated the underlying purpose with which the rule naking
power was vested in the Court. Secondly she urged that if
head (a) -in sub-Article (1) reading "rules as to the
persons practising before the Court", were treated as an
i ndependent -subject, entirely, divorced fromthe context of
the opening words "practice and procedure of the Court",
even then the

235

power to make the rule was confined to the regulation of the
conduct of the persons practising i.e. entitled under the
law to practising and so practising before the Court.

Though a nunber of decisions were cited to us as to what was
meant by ’practise and procedure of the Court’ we do not
think it useful or necessary to refer to them They would
have been relevant and m ght require serious consideration
if the entire Power to nake the rule was to depend nmerely on
the words "regulating the practice and procedure of the
Court" but the Article specifically makes provision enabling
rules 'to be nmade "as to persons practising before the
Court." W are inclined to read item(a) as an independent
head of rule nmaking power and not as nerely a part of a
power to meke rules for “regulating the practice and
procedure of the Court." The word 'including which precedes

the enuneration of theitens (a) to (i) as well as the
subject matter of item(a), stanp it as an.independent head
of power.

W do not, therefore, propose to deal ~with what exactly
woul d have been the content of a "regul ation of practice and
proceedure."” but shall proceed to consider the neaning of
the words "Rules as to the persons practising before the
Court" because if the rules now i npugned could be ‘justified
as within this power their validity cannot ~be inpeached.
Now as regards these words in item (a) the subm ssion of the
petitioner was two-fold : Firstly, she contrasted ' these
words with entry 77 in the UnionList in Sch. VIl the |ast
portion of which reads:

"Persons entitled to practise before the Suprene Court."
Relying on the contrast -between the two expressions / "per-
sons practising” and "persons entitled to practise" the sub-
m ssion was that the words "persons practising before the
Court"™ was narrower and gave this Court power to frame rules
only to determine the manner in which persons who  had
obtained a right to practise under a | aw nade by Parlianent
by virtue of its power under entry 77 coul d exercise
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that right. 1In this connection she drew a distinction bet-
ween 'being entitled to practise’ which woul d.include deter-
mning or prescribing the qualifications that a person
shoul d possess before becomng entitled to practise, ~ which
she urged was the subject matter of entry 77, and a rule as
to "a person practising before a court" which was the second
stage after the right to practice had been obtained by
Parliamentary |legislation. |In other words, the subm ssion
was that by a rule nade under Art. 145(1)(a) this Court
could neither entitle a person to practise nor inpose
qualifications as to the right to practise-these being
matters entirely within entry 77 and therefore exclusively
for parlianmentary |egislation.

We feel unable to accept this argument. We do not agree

that the words "persons practising before the Court” is
narrower than the words "persons entitled to practise before
the Court". The learned Additional Solicitor-General was

wel | -founded in his submission that if, for instance, there
was no |law made by Parliament entitling any person to
practise before this Court, the construction suggested by
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the applicant would nean that this Court could not nmke a
rule prescribing qualifications for persons to practise in
this Court. In this connection it is interesting to notice
that the words wused in Art. 145(1)(a) have been taken
substantially froms. 214(1) of the Government of India Act,
1935. That section ran, to quote the material words:

"The Federal Court may fromtine to tine, with

the approval of the Governor-General in his

di scretion nake rules of Court for regulating

generally the practice and procedure of the

Court including rules as to the per sons

practising before the Court........
The Governnent of India Act, 1935 did not inits |legislative
lists have a provision |ike as we have in entry 77 of List |
(vide entry 53 of List I). The Federal Court inmediately on
its formation made rul es and under Order |V of those rules
provi sion was nmade prescribing qualifications for the

237

enrol ment / as -~ Advocates of the Federal Court. Advocat es
entitled to practise in the H gh Courts with a standing of 5
years on-the rolls of Hi gh Court and who satisfied certain
requisite conditions were entitled to be enrolled as Advo-
cates, while for enrolnent as Senior Advocates a standing of
10 years as an Advocate of a Hi gh Court Bar was prescribed.
W are pointing thisout only for the purpose of show ng
that the words "as to the persons practising before the
Court" were then used in a conprehensive sense so as to
include a rule not nerely as to the manner of practice but
also of the right to practise or the entitlenent to
practice. Those words which are repeated inArt.  145(1)(a)
have still the same content. W ought to add that there is
no anonmaly involved in the constructionthat this Court can
by its rules mmke provision prescribing qualifications
entitling persons to practise before it, and that Parliament
can do |ikewi se. There is no question of a conflict between
the legislative power of Parliament and the rul e-making
power of this Court, because by reason of the opening words
of Art. 145, any rule made by this Court would have
operation only subject to |laws nade by Parlianment on the
subj ect of the entitlenent to practise. W are, therefore,
clearly of the opinion that on the express terns of Art.
145(1) (a) the inpugned rules 16 and 17 are valid and wthin
the rul e-maki ng power.
The |earned Additional-Solicitor nmade a further subm ssion
that the rule could be justified under the.inherent _powers
of the Court and relied for this purpose on the decision of
this Court in re: Sant Ram[1960] 3 S.C.R 499 where at
pages 504, 505 the inherent powers of this Court have . been
referred to. |In the view we take about the construction of
Art. 145(1)(a) we do not think it necessary to rest our
decision on the inherent powers of this Court to  frame a
rule of this sort.
The petition, therefore, fails and is rejected.
Petition dism ssed.
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