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ACT:

Adopti on of Chi l dren by ~ foreigner-Internationa
adopti ons- Nor mat i ve ‘and Procedural safeguards to be insisted
upon so far as a foreigner wshing to take a child in
adoption, outlined-Constitution of India, 1950 Articles
15,24 and 39 and Guardi an and Wards Act (Act VIII of 1890),
Sections 7 to 9 and 11.

HEADNOTE:

The petitioner, an advocate of the Suprenme  Court
addressed a letter in public interest to the /Court,
conpl ai ni ng of mal practi ces i ndul ged in by soci a

organi sation and voluntary agencies engaged in the work of
offering Indian Children in adoption to foreign parents, the
petitioner alleged that not only Indian Children of tender
age are under the guise of adoption "exposed to the long
horrendous journey to distant foreign countries at great
risk to their lives but in cases where they survive and
where these children are not placed in the shelter and
Rel i ef Houses, they in course of tinme become | beggars or
prostitutes for want of proper care from their alleged
foster parents." The petitioner, accordingly, sought relief
restraining Indian based private agencies "from carrying out
further activity of routing children for adoption abroad"
and directing the Government of India, the Indian Council of
Child Wlfare and the Indian Council of Social Wlfare to
carry out their obligations in the natter of adoption of
Indian Children by Foreign parents. Being a public interest
litigation, the letter was treated as a wit petition

Di sposing of the Wit Petition, after indicating the
principles and norms to be observed in giving a Child in
adoption to foreign parents, the Court
N

HELD: 1: 1. Every child has a right to love and be
loved and to grow up in an atnosphere of |ove and affection
and of noral and material security and this is possible only
if the child is brought up in a famly. The nobst congenia
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environnent would, of course, be that of the famly of his
bi ol ogi cal parents. But if for any reason it is not possible
for the biological parents or other near relative to |ook
after the child or the child is abandoned and it is either
not possible to trace the parents or the parents are not
willing to take care of the child, the next best alternative
would be to find adoptive parents for the child so that the
child can grow up under the loving care and attention of the
adoptive parents. The adoptive parents would be the next
best substitute for the biological parents. [813E-F]

1: 2. \When the parents of a child want to give it away
in adoption or the child is abandoned and it is considered
necessary in the interest of the child
796
to give it in adoption, every effort nust be nade first to
find adoptive parents for it within the country, because
such adoption woul d st eer clear of any problens of
assimlation of “the child in the famly of the adoptive
parents which ~ mght arise on account of cultural, racial or
linguistic differences in case of adoption of the child by
foreign parents. |If it is not possible to find suitable
adoptive parents for the child within the country, it may
become necessary to give the child in adoption to foreign
parents rather than allow the <child to grow up in an
orphanage or an institution where it wll have no famly
life and no love and affection of parents and quite often,
in the socioecononm ¢ conditions prevailing-in the country,

it mght have to |lead the life of a destitute, half clad,
hal f - hungry and suffering frommalnutrition and illness. [8
4B- D]

2: 1. The primary. object of giving the child in
adoption should be the welfare of the child. G eat care has
to be exercised in pernmtting the childto be given in
adoption to foreign parents, lest the child may be negl ected
or abandoned by the adoptive parents in the foreign country
or the adoptive parents may not be able to provide to the
child a life or noral or material security or the child may
be subjected to nmoral or sexual abuse or forced | abour or
experinmentation for nmedial or other research and may be
placed in a worse situation than that in his own country.
[ 815G H;, 816A]

2: 2. Since there is no statutory enactnment in - our
country providing for adoption of a child by foreign parents
or laying down the procedure which nmust be followed in such
a case, resort is had to the provisions of the Guardi ans and
Wards Act 1890 for the purpose of facilitating such
adoption. [ 824(G

2: 3. The High Courts of Bonbay, Del hi and Cujarat have
| ai d down by Rules and Instructions certain procedure when a
foreigner nakes an application for adoption under the
Guardi an and Wards Act including issuing of a notice to the
Indian Council of Social Wlfare and other officially
recogni sed social welfare agencies with a viewto assist the
court in properly and careful ly scrutini sing the
applications of the foreign parents for determ ning whether
it will be in the interest of the child and pronotive of its
wel fare, to be adopted by the foreign parents naking the
application or in other words, whether such adoption wll
provide noral and material security to the child wth an
opportunity to growinto the full stature of its personality
in an atnosphere of love and affection and warnth of a
famly health and hone. This Procedure is ennently
desirable and it can help considerably to reduce, if notice
imtate, the possibility of the child being adopted by
unsuitable or undesirable parents or being placed in a
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famly where it nmay be neglected, nmaltreated or exploited by
the adoptive parents. [828B-E]

Rasi kl al Chaganlal Mehta's case A l.R 1982 @ujarat
193, approved.

3: 1. The requirenents which should be insisted upon so
far as a foreigner w shing to take a child in adoption and
the procedure that should be followed for the purpose of
ensuring that such inter-country adoptions do not lead to
abuse maltreatment or exploitation of children and secure to
them a healthy, decent famly life are as under

(1) Every application from a foreigner desiring to
adopt a child nust be
797
sponsored by a social or child welfare agency recogni sed or
i censed by the governnent of the country in which the
foreigner is resident. No application by a foreigner for
taking a child in adoption should be entertained directly by
any social or welfare agency of I'ndia working in the area of
inter-country adoption or by ~any institution or centre or
hone to ‘which children are committed by the juvenile court.
This is essential primarily for three reasons. [831G H

Firstly, it wll help to reduce, if not elinmnate
altogether, the possibility of profiteering and trafficking
in children, because if a foreigner were allowed to contact
directly agencies or individuals in India for the purpose of
obtaining a child in adoption, he mght, in his anxiety to
secure a child for adoption, be induced or persuaded to pay
any unconsci onabl e or unreasonabl e anbunt which night be
demanded by the agency to individual procuring the child.
Secondly it would be alnost inpossible for the court to
satisfy itself that the foreigner who w shes to take the
child in adoption would be suitable as a parent for the
child and whether he would be able to provide a stable and
secure fanmily life to the child and would be able to handl er
trans-racial, trans-cultural —and trans-national problens
likely to arise from such adoption, because where the
application for adopting a child has not been sponsored by a
social or child welfare agency in the country of the
foreigner, there would be no proper and satisfactory hone
study report on which the court can rely. Thirdly, in such a
case, where the application of a foreigner for taking a
child in adoption is made directly w thout the intervention
of a social or child welfare agency, there would be no
authority or agency in the country of the foreigner who
could be nmade responsible for supervising. the progress of
the child and ensuring that the child is adopted at the
earliest in accordance with law and grows up in an
atnosphere of warmh and affection with noral and materia
security assured to it. [832A-E

Every application of a foreigner for taking a child in
adopti on nust be acconpani ed by a honme study report and the
social or <child welfare agency sponsor in such application
should also send along with it a recent photograph of the
famly, a marriage certificate of the foreigner and his or
her spouse as also a declaration concerning their health
together with a certificate regarding their nedical fitness
duly certified by a nmedical doctor, a declaration regarding
their financial status alongwith supporting docunents
i ncluding employer’s certificate where applicable, incone-
tax assessnent orders, bank references and particulars
concerning the properties owned by them and also a
declaration stating that they are willing to be appointed
guardian of the child and an wundertaking that they would
adopt the child according to the law of their country within
a period of not nore than two years fromtime of arrival of
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the child in their country and give intimation of such
adoption to the court appointing themas guardian as also to
the social or child welfare agency in India process. sing
their case, and that they would maintain the child and
provide it necessary education and up-bringing according to
their status and they would also send to the court as al so
to the social or child welfare agency in India reports
relating to the progress of the child alongwith its recent
phot ograph, the frequency of such progress reports being
quarterly during the first two years and half yearly for the
next three years. The application of the foreigner nmust also
be acconpanied by a Power of Attorney in favour of an
of ficer of the social or child welfare agency in India which
is requested to process the case and such

798

Power of Attorney should -authorize the Attorney to handle
the case on behal f of the foreigner in case the foreigner is
not in aposition to come to India. The social or child
wel fare agency sponsoring the application of the foreigner
nust also certify that the foreigner seeking to adopt a
child is —permitted to do so according to the law of his
country. These certificates, declarations and docunments nust
acconpany the application of the foreigner for taking child
in adoption, should be duly notarised by a Notary Public
whose signature should be duly attested either by an officer
of the Mnistry of /External Affairs or Justice or Socia

Wel fare of the country of the foreigner or by an officer of
the Indian Enbassy or Hi gh Commi ssion or Consul ate in that
country. The social or child welfare agency sponsoring the
application of the forefingers nust also undertake while
forwarding the application to the social~ or child welfare
agency in India, that it will ensure adoption of ‘the child
by the foreigner according to the law of his country within
a period not exceeding two years and as soon as the adoption
is affected, it will send two certified copies of the
adoption order to the social or child welfare agency in
India through which the application for guardianship is
processed, so that one copy can be filed in court and the
other can remain with the social or child welfare agency in
India. The social or child welfare. agency sponsoring the
application nust also agree to send to the concerned social
or child welfare agency in India progress reports in regard
tothe child, quarterly during the first year and half
yearly for the subsequent vyear or years until the adoption
is effected, and it nust also wundertake that -in case of
di sruption of the fanmily of the foreigner before adoption
can be effected, it wll take care of the childand find a
suitable alternative placement for it with thel approval of
the concerned social or child welfare agency in India and
report such alternative placenment to the court handling the
guardi anship proceedings and such information “shall be
passed on both by the court as al so by the concerned socia

or child welfare agency in India to the Secretary, Mnistry
of Social Welfare, CGovernnent of India. [833CH, 834A-E]

3: 2. The Governnent of India shall prepare a |ist of
social or <child welfare agencies |licensed or recognised for
inter-country adoption by the Government of each foreign
country where children fromlndia are taken in adoption and
this list shall be prepared after getting the necessary
informati on fromthe government of each such foreign country
and the Indian Diplomatic Mssion in that foreign country.
Such lists shall be supplied by the Governnent of India to
the various H gh Courts in India as also to the social or
child wel fare agencies operation in India in the area of
i nter-country adoption under |icence or recognition fromthe
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Government of India. [834E F;, [835 B

3: 3. If the biological parents are known, they should
be hel ped to understand all the inplications of adoption
including the possibility of adoption by a foreigner and
they should be told specifically that in case the child is
adopted, it would not be possible for them to have any
further contact with the child The biol ogical parents should
not be subjected to any duress in nmaking a decision about
relinqui shment and even after they have taken a decision to
relinquish the child for giving in adoption, a further
peri od of about three months should be allowed to themto
reconsider their decision. But once the decision is taken
and not reconsidered within such further tine as may be
allowed to them it nust be regarded as irrevocabl e and the
procedure for
799
giving the child in adoptionto a foreigner can then be
initiated wi thout any further reference to the biologica
parents by fillingan application for appointnment of the
foreigner _as guardian of the child. Thereafter there can be
no question of once again consulting the biological parents
whet her they wish to give the-child in adoption or they want
to take it back. But in order to elimnate any possibility
of mschief and to  make sure that the child has in fact
surrendered by its biological parents, it is necessary that
the Institution or Centre or hone for Child Care or socia
or Child Welfare Agency to which the child is surrendered by
the biological parents, should take from the biologica
parents a docunent . of surrender duly signed by the
bi ol ogi cal parents and attested by at |east two responsible
persons and such docunment of surrender ~should 'not only
contain the nanes of the biological parents and their
address but also information in regard to the birth of the
child and its background, health-and developnent. If the
bi ol ogi cal parents state a preference for the religious
upbringing of the <child, their wsh should as far as
possi bl e be respected, but ultimately the interest of the
child alone should be the sole guiding factor  and the
bi ol ogi cal parents should be inforned that the child may be
given in adoption even to a foreigner who professes a
religion different fromthat of the biological parents. The
bi ol ogi cal parents should not be induced —or encouraged or
even be permtted to take a decision in regard to giving of
a child in adoption before the birth of a child or within a
period of three nmonths from the date ~of birth.~ This
precaution is necessary because the biol ogical parents nust
have reasonable time after the birth of the child to take a
deci sion whether to rear up the child thenmselves or to
relinquish it for adoption and noreover it nay be necessary
to allow sone tinme to the child to overcone any health
probl ens experienced after birth.

[835-H, 836A-D; 836G H]

3: 4. 1t should not be open to any and every agency or
i ndividual to process an application from a foreigner for
taking a child in adoption and such application should be
processed only through a social or child welfare agency
licensed or recognised by the Governnment of India or the
Government of the State in which it is operating. Since an
application for appointment as guardian can be processed
only by a recogni sed social or child welfare agency and none
el se, any unrecognised institution, centre or agency which
has a child wunder its care would have to approach a
recogni sed social or child welfare agency if it desires such
child to be given in inter country adoption, and in that
event it nust send without any undue del ay the nane and nust
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send without any undue delay the name and particulars of
such child to the recognised social or child wel fare agency
through which such child is proposed to be given in inter-
country adoption. The Indian Council of Social Welfare and
the Indian Council for Child Welfare are clearly two socia
or child welfare agencies operating at the national |eve
and recognised by the Governnent of India. But apart from
these two recognised social or child welfare agencies
functioning at the national |level, there are other social or
child wel fare agenci es engaged in child care and wel fare and
if they have good standing and reputation and are doing
commendabl e work in the are of child care and welfare they
shoul d al so be recognised by the Governnent of India or the
CGovernment of the State for the purpose of inter-country
adoptions. But before taking a decision to recognise any
particul ar social or child welfare agency for the purpose of
inter country adoptions'the Governnent of India or the
CGovernment. of a State would do well to exam ne whether the
soci al or ‘child welfare agency
800
has proper staff with professional social work experience,
because otherwise it may not be possible for the social or
child wel fare agency to carry out satisfactorily the highly
responsi bl e task of ensuring proper placement of a child
with a foreign adoptive famly. The Governnent of India or
the Government of a / State recognising any social or child
wel fare agency for inter-country adoptions nust insist as a
condition of recognition that the social or child welfare
agency shall maintain proper accounts which shall be audited
by a chartered accountant at the end of every year and it
shall not <charge to the foreigner wishing to adopt a child
any amount in excess of that actually in cured by way of
| egal or other expenses in connection with the application
for appointnent of guardian including such reasonable
remuneration or honorariumfor ~the work done and trouble
taken in processing, filing and pursuing the application as
may be fixed by the Court. [837B-H, 838A-D

3:5. Every recognised social  or child welfare agency
must maintain a register in which the nanmes and particul ars
of all children proposed to be given in-inter-country
adoption through it nust be entered and in regard to each
such child, the recognised social or child welfare agency
nmust prepare a child study report through a professiona
social worker giving all relevant information in regard to
the child so as to help the foreigner to come to a decision
whet her or not to adopt the <child and to understand the
child, if he decides to adopt it as also to assist the court
incomng to a decision whether it will be forithe welfare
of the child to be given in adoption to the foreigner
wi shing to adopt it. The child study report shoul d contain
as far as possible information in regard to the follow ng
matters: -

(1) I dentifying i nformati on, supported where possible
by docunents.

(2) Informati on about original parents, including
their health and details of the nother’s pregnancy
and birth.

(3) Physical, intellectual and enotional devel opnent.

(4) Health report prepared by a registered nedica
practitioner preferably by a paediatrician

(5) Recent photograph.

(6) Present environnent-category of care (Oan hone,
foster hone, institution etc.) rel ati onshi ps
routines and habits.

(7) Social worker’'s assessnment and reasons for
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suggesting inter-country adoption. [838G H, 839A-
El

3:6. The recognised social or child wel fare agency nust
i nsi st upon approval of a specific known child and once that
approval is obtained the recognised social or child welfare
agency should inmedi ately w thout any undue del ay proceed to
nmake an application for appointnment of the foreigner as
guardian of the child. Such application would have to be
made in the court wthin whose jurisdiction the child
ordinarily resides and it nust be acconpani ed by copies of
the honme study report, the child study report and other
certificates and docunents forwarded by the social or child
wel f are agency
801
sponsoring the application of the foreigner for taking the
child in adoption. It is also necessary that the recognised
social or child welfare agency through which an application
of a foreigner for taking a child in adoption is routed mnust
before offering a child in adoption, nmake sure that the
child is  free to be adopted. The recogni sed social or child
wel fare agency  nust place sufficient material before the
court to satisfy it that thechild is legally available for
adoption. It is also necessary that the recogni sed social or
child welfare agency nust satisfy itself, firstly, that
there is no inpedinent in the way of the child entering the
country of the prospective adoptive parent; secondly, that
the travel docunments for the child can be obtained at the
appropriate time and lastly, that the | aw of the country of
the prospective adoptive parent  permts |egal  adoption of
the child and that on such legal adoption being concl uded,
the child would acquire the sanme |egal status and rights of
i nheritance as a natural born child and would be granted
citizenship in the country of adoption and it should file
alongwith the application for guardianship, a certificate
reciting such satisfaction. [841C D, 842H, 843A-D

3: 7. In cases where a child relinquished by its
bi ol ogi cal parents or an orphanior destitute or abandoned
child is brought by an agency or individual fromone State
to another, there should be no objection to a social or
child wel fare agency taking the child to another State, even
if the object be to give it in adoption, provided there are
sufficient safeguards to ensure that such —social or child
wel fare agency does not indulge in any nalpractice. There
should also be no difficulty to apply for guardianship of
the child in the court of the latter State. because the
child not having any permanent place of residence would then
be ordinarily resident in the place where it .is in the care
and custody of such agency or individual. [843H; 844A-F]

Section 11 of the GQuardians and Wards  Act, /1890
provides for notice of the application to be issued to
various persons including the parents of the child if they
are residing in any State to which the Act extends. But, no
noti ce under this section should be issued to the biologica
parents of the child, since it would create considerable
amount of enbarrassnent and hardship if the biologica
parents were then to cone forward and oppose the application
of the prospective adoptive parent for guardianship of the
child. Mreover, the biological parents would then come to
know who is the person taking the child in adoption and with
this knowl edge they would at any tine be able to trace the
wher eabouts of the child and they nay try to contact the
child resulting in enmpotional and psychol ogical disturbance
for the child which mght affect his future happi ness. For
the same reasons, notice of the application for guardianship
shoul d al so not be published in any newspaper. If the court
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is satisfied, after giving notice of the application to the
I ndian Council of Child Wlfare or the Indian Council for
Social Welfare or any of its branches for scrutiny of the
application, that it will be for the welfare of the child to
be give in adoption to the foreigner making the application
for guardianship, it will only then make an order appointing
the foreigner as guardian of the child and pernmitting himto
renove the child to his own country with a view to eventua
adoption. The Court will introduce the follow ng conditions
in the order, nanely: [846A-H, 848A- B
(i) That the foreigner who is appoi nted guardi an shal
make proper
802
provision by way of deposit or bond or otherw se
to enable the child to be repatriated to India
shoul d it becone necessary for any reason. [847(C
(ii) That the foreigner who is appoi nted guardi an shal
submitto the court as also to the Social or Child
Wel fare Agency processing the application for
guar di anshi p, progress reports of the child al one
with a recent _photograph- quarterly during the
first two years and half yearly for the next three
years. [847D
(iii) The order ~appointing guardian shall carry,
attached/'to it, a photograph of the child duly
counter-signed by an officer of the court. [817F]

Where an order appointing guardian of -a child is nmade
by the court, imrediate intimtion of the sane shall be
given to the Mnistry of Social Welfare, CGovernnent of India
as also to the Mnistry of Social Wlfare of the Governnment
of the State in which the court is situate and copies of
such order shall also be forwarded to the two respective
Mnistries of Social Wlfare. The Mnistry of " Socia
Wl fare, CGovernment of India shall npaintain a register
cont ai ni ng names and other particulars of the children in
respect of whom orders for appointnment of guardian have been
nmade as al so names, addresses and other particulars of the
prospective adoptive parents who have been appointed such
guardi ans and who have been permtted to take away the
children for the purpose of adoption.  The Govt. _of India
will also sent to the Indian Enbassy or H gh Comm ssion in
the country of the prospective adoptive parents fromtine to
time the nanes, addresses and other particulars of such
prospective adoptive parents together wth particulars  of
the children taken by themand requesting the  Enbassy or
H gh Commission to maintain and unobtrusive watch over the
wel fare and progress of such children in order to safeguard
agai nst any possible maltreatnment exploitation or use for
ulterior purposes and to imediately report and instance of
nmal treat nent, negligence or exploitation to the Governnent
of India for suitable action. [847G H, 848A- (]

3:8. The social or <child welfare agency which is
| ooking after the child selected by a prospective adoptive
parent, may legitimtely receive from such prospective
adoptive parent nmaintenance expenses at a rate of not
exceeding Rs. 60 per day (this outer limt being subjective
to revision by the Mnistry of Social Wlfare, Governnent of
India from time to time) fromthe date of selection of the
child by himuntil the date the child | eaves for going to is
new home as al so nedical expenses including hospitalization
charges, any, actually incurred by such social or child
wel fare agency for the child. But the claimfor paynent of
such mai ntenance charges and nedical expenses shall be
submitted to the prospective adoptive parent. [842C- D]

3:9. If a child is to be given in inter-country
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adoption, it would be desirable that it is given in such
adoption as far as possible before it conpletes the age of 3
years. The reason is that if a child is adopted before it
attains the age of understanding, it is always easier for it
to get assimlated and integrated in the new environnent in
which it my find itself on being adopted by a foreign
parent. Children above the age of 3 years may al so be given
ininter-country adoption. There can be no hard and fast
rule in this connection. Even children between the ages of 3
to 7 years may be able to assinilate thenselves in the new
surroundi ngs without any difficulty. Even children
803
above the age of seven years may be given in inter-country
adoption but their wi shes may be ascertained if they are in
a position to indicate any preference. [845D

3:10. The pr oceedi ngs on t he Appl i cation for
guar di anshi p should be held by the Court in camera and they
shoul d be  regarded as confidential and as soon as an order
is made on the application for guardianship the entire
proceedi ngsincluding the papers and docurments should be
seal ed. [841C-D

3:11. The social or child welfare agency which is
| ooking after the child selected by a prospective adoptive
parent, may legitimtely receive from such prospective
adoptive parent nmintenance expenses at a rate of not
exceeding Rs. 60 per day (this outer limt being subject to
revision by the Mnistry of Social ~Wlfare, CGovernnent of
India from time to time) fromthe date of selection of the

child by himuntil « the date the child | eaves for going to
its new hone as al so medi cal expenses i ncl udi ng
hospitalisation charges, if any, actually incurred by such

social or child welfare agency for the child. But the claim
for payment of such nmi ntenance charges and nedi cal expenses
shall be subnitted to the prospective adoptive parent
through the recognised social or child welfare agency which
has processed the application for guardi anship and paynent
in respect of such claimshall not be received directly by
the social or child welfare agency nmking the claim but
shall be paid only through the recognised social or child
wel fare agency. However, a foreigner —nmy nake voluntary
donation to any social or child welfare agency but no such
donation from a prospective adoptive parents shall  be
received until after the child has reached the country of
its prospective adoptive parent. [842C (G

JUDGVENT:

ORIG NAL JURI SDICTION: Wit Petition (CRL) No. 1171 of
1982.

Under article 32 of the Constitution of India:

Petitioner in person.

FOR THE RESPONDENTS:

M ss A Subhashini for Union of India and M nistry of
Soci al Wl fare.

Mss Kamni Jaiswal for Indian GCouncil of Socia
Wl f are.

J.B. Dadachanji & Co. for Indian Council of Child
Wl fare and Swedi sh Enbassy.

Dr. NNM CGhatate for all God' s Children Inc. Arizone
U S A

P.H Parekh for Maharashtra State Wwnen's Council of
Child welfare, Bonbay and for Enfants de-L’espoir.
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P. K. Chakeravorty for Legal A d Service, West Bengal
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Ms. Manik Karanjawala for |Indian Associations for
Pronoti on of Adoption.

Ms Unila Kapur for SOS Children's Village of India.

Kai | ash Vasdev for M ssionary of Charity, Calcutta.

Bal dev Raj Respondent in person.

G M Coel ho Bar at Law for Enfant’s du Mande (France)

M ss Rani Jethamal ani for Kuanyin Charitable Trust.

B.M Bageria for Terre Des Honmes (I ndia) Society.

Sukumar CGhose for Mssion of Hope (lIndia) Society,
Cal cutta

S.K. Mehta for Netherlands Inter Country Child Welfare
Oragani sati on.

Parijot Sinha for society for International Child
Vel fare.

Kai | ash Vasdev for Bhavishys.

The Judgnent of the Court was delivered by

BHAGMTI, J. ~This wit petition has been initiated on
the basis of a letter addressed by one Laxm Kant Pandey, an
advocate /practising in this Court, conpl ai ni ng of
mal practi'ces i ndul ged in by soci al organisations and
vol untary -agencies engaged in the work of offering Indian
children in adoption to foreign parents. The letter referred
to a press report based on "empirical investigation carried
out by the staff of a reputed foreign magazine" called "The
Mai | " and alleged/'that not only Indian children of tender
age are under the guise of adoption "exposed to the |ong
horrendous journey to distant foreign countries at great
risk to their lives but in cases where they survive and
where these children.are not placed in the Shelter and
Rel i ef Homes, they in —course of time become beggars or
prostitutes for want of proper care from their alleged
foreign foster parents." The petitioner accordingly sought
relief restraining Indian based private agencies "from
carrying out further activity of routing children for
adopti on abroad" and directing the Govern-
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nment of India, the Indian Council of Child Welfare and the
I ndi an Counci | of Social Wlfare to carry out /'their

obligations in the natter of adoption of |ndian children by
foreign parents. This letter was treated as a wit petition
and by an Oder dated 1st Septenber, 1982 the Court issued
notice to the Union of India the Indian Council of Child
Wel fare and the Indian Council of Social Wlfare to appear
in answer to the wit petition and assist the Court in
 ayi ng down principles and nornms which should be followed in
determ ni ng whether a child should be allowed to be adopted
by foreign parents and if so, the procedure to be foll owed
for that purpose, with the object of ensuring the welfare of
the child.

The Indian Council of Social Welfare was the first to
fileits witten submssions in response to the notice
i ssued by the Court and its witten subnission filed on 30th
Sept enmber, 1982 not only carried considerable usefu
material bearing on the question of adoption of Indian
children by foreign parents but also contained various
suggesti ons and recomendations for consideration by the
Court in formulating principles and norns for permitting
such adoptions and laying down the procedure for that
purpose. W shall have occasionto refer to this |large
material placed before us as also to discuss the various
suggestions and recomendati ons rmade in the witten
submi ssion by the Indian Council of Social Wlfare when we
take up for consideration the various issues arising in the
wit petition. Suffice it to state for the present that the
witten submission of the Indian Council of Social Wlfare
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is a well thought out docunent dealing conprehensively with
various aspects of the problemin its manifold dinensions.
When the wit petition reached hearing before the Court on
12th Cctober, 1982 the only witten subnission filed was
that the Indian Council of Social Wlfare and neither the
Union of India nor the Indian Council of Child Welfare had
nmade any response to the notice issued by the Court. But
there was a telegram received from a Swedi sh O ganisation
called ‘Barnen Franfoer Alt Adoptioner"” intimating to the
Court that this Organisation desired to participate in the
hearing of the wit petition and to present proper nateria

before the Court. S.OS, Children’s Villages of India also
appeared through their counsel Ms. Umla Kapoor and
applied for being allowed to intervene at the hearing of the
wit petition so that ~they could nmade their subm ssions on
the question of adoption -of Indian Children by foreign
parents. Since S:/OS, ~Children's Villages of India is
admttedly an organi sati on concer ned with welfare of
children, 'the  Court, by an Order dated 12th Cctober, 1982,
all owed themto intervene and to nmake
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their subm ssions before the Court. The Court also by the
sane O der directed that the Registry my address a
conmuni cation to Barnen Franfoer Allt Adoptioner informng
them about the adjourned date of hearing of the wit
petition and stating that if they w shed to present any
material and nmneke their subm ssions, they -could do so by
filing an affidavit before the adjourned date of hearing.
The Court also directed the Union of India to furnish before
the next hearing of the wit  petition the names of "any
Indian Institutions or Organisations other than the |Indian
Council of Social Wlfare and the |Indian Council of Child
Wel fare, which are engaged or involved in offering Indian
children for adoption by foreign parents" and observed that
if the Union of India does not-have this information, they
shoul d gather the requisite ‘information so far as it is
possible for themto do so and to nake it available to the
Court. The Court also issued a simlar direction to the
I ndian Council of Child Welfare, I'ndian Council of Socia

Welfare and S. O S. Children’s Villages of India. There was
also a further direction given in the same Oder to the
Union of India, the Indian Council of Child Wlfare, the
I ndi an Council of Social WIfare and the S.O S. Children’s
Villages of India "to supply to the Court information in
regard to the names and particul ars of any foreign agencies
whi ch are engaged in the work of finding Indian children for
adoption for foreign parents". The wit  petition was
adjourned to 9th Novenber, 1982 for enabling the parties to
carry out these directions.

It appears that the Indian Council of Social Wl fare
thereafter in conpliance with the directions given by the
Court, filed copies of the Adoption of Children Bill, 1972
and the adoption of Children Bill, 1980. The adoption of
Children Bill, 1972 was introduced in the Rajya Sabha
sonetinme in 1972 but it was subsequently dropped, presumably
because of the opposition of the Miuslins stemrng fromthe
fact that it was intended to provide for a uniformlaw of

adopti on applicable to all conmunities including the
Muslinms. It is a little difficult to appreciate why the
Musl i ms shoul d have opposed this Bill which nerely enpowered
a Muslim to adopt if he so wished; it had no conpul sive

force requiring a Muslim to act «contrary to his religious
tenets: it was nerely an enabling legislation and if a
Muslimfelt that it was contrary to his religion to adopt,
he was free not to adopt. But in view of the rather strong




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 43

sentinments expressed by the nmenbers of the Muslim Comunity
and with a view not to of f end their religious

susceptibilities, the Adoption of Children Bill, 1980 which
was introduced in the Lok
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Sabha eight years | ater on 16th Decenber, 1980, contained an
express provision that it shall not be applicable to
Muslins. Apart fromthis change in its coverage the Adoption
of Children Bill, 1980 was substantially in the same terms
as the Adoption of Children Bill, 1972. The Adoption of
Children Bill 1980 has unfortunately not yet been enacted
into law but it would be wuseful to notice sone of the
rel evant provisions of this Bill in so far as they indicate

what principles and nornms the Central Government regarded as
necessary to be observed for securing the welfare of
children sought to be given.in adoption to foreign parents
and what procedural safeguards the Central CGovernnent
thought, were essential for securing this end. C auses 23
and 24 of 'the Adoption of Children Bill, 1980 dealt with the
probl em of ~adoption of Indian children by parents doniciled
abroad and, in'so far as naterial, they provided as follows:

"23 (1) Except under the authority of an order
under section 24, it shall not be lawful for any person
to take or send out of India a child who is a citizen
of India to any place outside India with a viewto the
adoption of the child by any person.

(2) Any  person who takes or sends a child out of
India to any place outside India in contravention of
sub-section (1) or makes or takes part in any
arrangenents for transferring the care and custody of a
child to any person for that purpose 'shall be
puni shable with inprisonment for~a term which nay
extend to six nonths or with fine, or with both.

(24) (1) |If upon an application made by a person
who is not domiciled in India, “the district court is
satisfied that the applicant “intends to adopt a child
under the law of or withinthe country in which he is
domciled, and for that purpose desires to renove the
child from India either imrediately or after an
interval, the court nmay make an order (in this section
referred to as a provi si onal adoption or der)
authorising the applicant to renove the child for the
purpose aforesaid and giving to the applicant the care
and custody of the child pending his adoption  as
af or esai d:

Provi ded that no application shall be entertained
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unless it is acconpanied by a certificate by the
Central Government to the effect that-

(i) the applicant is inits opinion a fit person
to adopt the child;

(ii) the welfare and interests of the child shal
be saf eguarded under the |law of the country of domcile
of the applicant;

(iii) the applicant has nmde proper provision by
way of deposit or bond or otherw se in accordance with
the rul es made under this Act to enable the child to be
repatriated to India, should it become necessary for
any reason.

(2) The provisions of this Act relating to an
adoption order shall, as far as my be apply in
relation to a provisional adoption order nade under
this section.

The other clauses of the Adoption of Children Bill,
1980 were sought to be made applicable in relation to a
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provi si onal adoption order by reason of sub-clause (3) of
clause 24. The net effect of this provision, if the Bil

were enacted into | aw, woul d be that in view of clause 17 no
institution or organi sati on can make any arrangenment for the
adoption of an Indian child by foreign parents unless such
institution or organisation is licensed as a social welfare
institution and wunder Cause 21, it would be unlawmful to
nake or to give to any person any paynent or reward for or
in consideration of the grant by that person of any consent
required in connection with the adoption of a child or the
transfer by that person of the care and custody of such
child with a view to its adoption or the making by that
person of any arrangenents for such adoption. Moreover, in
view of Clause 8, no provisional adoption order can be nade
in respect of an Indianchild except with the consent of the
parent or guardi an of such-child and if such child is in the
care of an institution,  except with the consent of the
institution given on its behalf by all the persons entrusted
with or i'n charge of its managenent, but the District Court
can di spense with such <consent if it is satisfied that the
person whose consent is to be dispensed with has abandoned,
negl ected or persistently ill-treated the child or has
persistently failed w thout reasonable cause to discharge
his obligation as parent or guardian or can not be found or
is incapable of giving consent or is wthholding consent
unr easonably. Wen a
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provi si onal adoption' order is nade by the District Court on
the application of ‘a person doniciled abroad, such person
woul d be entitled to obtain the care and custody of the
child in respect of which the order is nmade and to renpve
such child for the purpose of adopting it under the |aw or
within the country in which he is -domciled. These
provisions in the Adoption of Children Bill, 1980 will have
to be borne in mnd when we formul ate the guidelines which
must be observed in permtting anIndian child to be given
in adoption to foreign parents. Besides filing copies of the

Adoption of Children Bill, 1972 and the Adoption of Children
Bill, 1980 the Indian Council of Social Wlfare also filed
two lists, one list giving names and particulars of
recogni sed agencies in foreign countries engaged i'n

facilitating procurement of children fromother countries
for adoption in their own respective countries and the other
list containing nanmes and particulars of institutions and
organi sations in India engaged in the work of offering and
pl acing I ndian children for adoption by foreign parents.

The Wit Petition thereafter came up for hearing on 9th
Novermber, 1982 when several applications were nade by
various institutions and organisations for intervention at
the hearing of the wit petition. Since the questions
arising in the wit petition were of national inportance,
the Court thought that it would be desirable to have
assi stance fromwhatever legitimte source it nmght cone and
accordingly, by an order dated 9th Novemnber, 1982, the Court
granted permni ssion to eight specified institutions  or
organisations to file affidavits or statenents placing
rel evant material before the Court in regard to the question
of adoption of Indian children by foreign parents and
directed that such affidavits or statements should be filed
on or before 27th Novenber, 1982. The Court also issued
notice of the wit petitionto the State of Wst Benga
directing it to file its affidavit or statenment on or before
the sane date. The Court al so directed the Superintendent of
Tees Hazari courts to produce at the next hearing of the
wit petition quarterly reports in regard to the orders made
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under the Guardian and Wards Act, 1890 entrusting care and
custody of Indian children to foreign parents during the
period of five years immediately prior to 1st Cctober, 1982.
Since the Union of India had not yet filed its affidavit or
statenment setting out what was the attitude adopted by it in
regard to this question, the Court directed the Union of
India to file its affidavit or statement within the same
time as the others. The Court then adjourned the hearing of
the wit petitionto 1st Decenber 1982 in order that the
record may be conpleted by that tine.
810

Pursuant to these directions given by the Court,
various affidavits and statenents were filed on behalf of
the Indian Council of Social Welfare, Enfants Du Monde,
M ssionaries of Charity, Enfants De L's Espoir, |ndian
Associ ation for pronotion-of - Adoption Kuan-yin Charitable
Trust, Terre Des Homes (India) Society, Mharashtra State
Worren’ s© Counci | Legal Ad ' Services Wst Bengal, SOS
Children's Villages  of India, Bhavishya International Union
for Child Wlfare and the Union of India. These affidavits
and statenents placed before the Court a wealth of materia
bearing upon the question of “adoption of Indian children by
foreign parents and nmade val uabl e suggesti ons and
recomendati ons for - the consideration of the Court. These
affidavits and statenments were supplenmented by elaborate
oral argunents which explored every facet of the question
i nvol vi ng not only | egal but al so  soci ol ogi ca
considerations. W ‘are indeed grateful to  the wvarious
participants in this.inquiry and to their counsel for the
very able assistance rendered” by them in ~helping us to
fornmulate principles and norns which should be observed in
giving Indian children in adoption to foreign parents and
the procedure that should be followed for the purpose of
ensuring that such inter-country -adoptions do not lead to
abuse mal treatment or exploitation of children and secure to
them a healthy, decent famly life.

It is obvi ous that in (a civilized society the
i mportance of child welfare cannot be over-enphasized,
because the welfare of the entire community, its growmh and
devel opnent, depend on the health and well-being of its
children. Children are a "suprenely inportant nationa
asset" and the future well being of the nation depends on
how its children grow and devel op. The great poet M Ilton put
it admirably when he said: "Child shows the man as norning
shows the day" and the Study Teamon Social Wlfare said
much to the sane effect when it observed that "the physica
and nental health of the nation is determned |argely by the
manner in which it is shaped in the early stages'. The child
is a soul with a being, a nature and capacities of its own,
who nust be helped to find them to grow into 'their
maturity, into fulness of physical and vital energy and the
ut nost  breadth, depth and hei ght  of its enpotional
intellectual and spiritual being; otherw se there cannot be
a healthy growth of the nation. Now obviously children need
speci al protection because of their tender age and physique
nental immturity and incapacity to |ook-after thenselves.
That is why there is a growing realisation in every part of
the globe that children nmust be brought up in an atnosphere
of love and affection
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and under the tender care and attention of parents so that
they may be able to attain full enotional, intellectual and
spiritual stability and maturity and acquire self-confidence
and self-respect and a balanced view of Ilife wth ful

appreciation and realisation of the role which they have to
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play in the nation building process without which the nation
cannot develop and attain real prosperity because a |arge
segnment of the society would then be left out of the
devel opnental process. In India this consciousness is
reflected in the provisions enacted in the Constitution.
Clause (3) of Article 15 enables the State to make specia
provisions inter alia for <children and Article 24 provides
that no child below the age of fourteen years shall be
enployed to work in any factory or mne or engaged in any
ot her hazardous enploynent. C auses (e) and (f) of Article
39 provide that the State shall direct its policy towards
securing inter alia that the tender age of children is not
abused, that citizens are not forced by econom c necessity
to enter avocations unsuited to their age and strength and
that children are given facility to develop in a healthy
manner and in conditions of freedom and dignity and that
chi l dhood and youth are protected against exploitation and
agai nst - nmoral and material abandonment. These constitutiona
provisions reflect “the great anxiety of the constitution
nmakers to protect and safeguard the interest and wel fare of
children in the country. The Governnent of India has also in
pursuance of these constitutional provisions evolved a
Nati onal Policy for the Wlfare of Children. This Policy
starts with a goal -oriented peranbul atory introduction

"The nation’'s <children are a suprenely inportant

asset. Their nurture and sol i citude are our
responsibility. Children's programme -should find a
prom nent part in our national plans for t he

devel opnent of * human resources, so that —our children
grow up to become  robust -citizens, physically fit,
nentally alert and norally healthy, endowed wth the
skills and notivations needed by society. Equa
opportunities for developnment to all children " during
the period of growh should be our-aim for this would
serve our |arger purpose of reducing inequality and
ensuring social justice."
The Nati onal Policy sets out( the nmneasures which the
CGovernment of India proposes to adopt towards attai nnment of
the objectives set out in the peranbul atory introduction and
they include neasures designed to protect children agai nst
negl ect, cruelty and exploitation
812
and to strengthen famly ties "so that full potentialities
of growh of children are realised within the normal famly
nei ghbour hood and comunity environnent." The Nationa
Policy also lays down priority in progranme formation and it
gives fairly high priority to maintenance, education and
training of orphan and destitute children. There is  also
provision nmade in the National Policy for constitution of a
National Children's Board and pursuant to this provision
the Governnent of India has Constituted the -Nationa
Children's Board with the Prime Mnister as the | chair
person. It is the function of the National Children’s Board
to provide a focus for planning and review and proper
coordination of the nmultiplicity of services striving to
nmeet the needs of children and to ensure at different |evels
continuous planning, review and coordination of all the
essential services. The National Policy also stresses the
vital role which the voluntary organi sations have to play in
the field of education, health recreation and social welfare
services for <children and declares that it shall be the
endeavour of State to encourage and strengthen such
vol untary organi sati ons.
There has been equally great concern for the wel fare of
children at the international level culmnating in the
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Declaration of the Rights of the Child adopted by the
CGeneral Assenbly of the United Nations on 20th Novenber,
1959. The Declaration in its Preanble points out that "the
child, by reason of his physical and nental immuaturity,
needs special safeguards and care, including appropriate
| egal protection, before as well as after birth", and that
"mankind owes to the <child the best it has to give" and
proceeds to formulate several Principles of which the
following are material for our present purpose:

"PRI NCI PLE 2: The <child shall enjoy specia
protection and shall be gi ven opportunities and
facilities by |law and by other neans, to enable himto
devel op physically nentally norally, spiritually and
socially in a healthy and nornal nanner and in
conditions of freedomand dignity. In the enactnent of
laws for this purpose the best interests of the child
shal | be the paranpunt consideration.”

PRI NCI.PLE 3:© The child shall be entitled fromhis
birth toa nane and a nationality.

PRI NCl PLE 6: The  Child, for the full and
har moni ous devel opnent. of his —personality, needs |ove
and under -
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standing. He shall, wherever possible, grow up in the
care and wunder the responsibility of his parents, and
in any case in an atnosphere of affection and of noral
and material | security; a childof tender years shal
not, save in exceptional circunstances, be separated
fromhis nmother. Society and the public authorities
shall have the duty to extend particular care to
children without a famly and to those w thout adequate
neans of support. Paynent of State and other assistance
towards the nmaintenance of children of large famlies
is desirable.

PRI NCI PLE 9: The child shall be protected against
all forns of neglect, cruelty and exploitation. He
shal | not be the subject of traffic, in any form

PRI NCI PLE 10: The child shall be protected from
practices which may foster racial, religious and any
other form of discrimnation. He shall be brought up in
a spirit of understanding, tolerance friendship anbng
peopl es, peace and universal brotherhood and in ful
consci ousness that his energy and talents should be
devoted to the service of his fellow nmen."

Every child has a right to |love and be |l oved and to grow up
in an atnosphere of |love and affection and of noral and
material security and this is possible only if the child is
brought up ina famly. The nopst congenial | environnent
woul d, of course, be that of the famly of his biologica
parents. But if for any reason it is not possible for the
bi ol ogi cal parents or other near relative to | ook after the
child or the child is abandoned and it is either not
possible to trace the parents or the parents are not wlling
to take care of the child, the next best alternative would
be to find adoptive parents for the child so that the child
can grow up under the loving care and attention of the
adoptive parents. The adoptive parents would be the next
best substitute for the biological parents. The practice of
adopti on has been prevalent in H ndu Society for centuries
and it is recognised by H ndu Law, but in a | arge nunber of
other countries it is of conparatively recent origin while
inthe nuslimcountries it is totally unknown. Anpngst
H ndus, it is not merely ancient H ndu Law whi ch recognises
the practice of adoption but it has also been legislatively
recogni sed in the H ndu Adoption and Mi ntenance Act, 1956.
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The Adoption of Children Bill 1972 sought to provide for a
uniform law of adoption applicable to all comunities
i ncl ud-
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ing the nmuslinms but, as pointed out above, it was dropped
owing to the strong opposition of the muslimcomunity. The
Adoption of Children Bill, 1980 is now pending in Parliament
and if enacted, it wll provide a uniformlaw of adoption
applicable to all comunities in India excluding the nmuslim
conmunity. Now when the parents of a child want to give it
away in adoption or the child is abandoned and it is
consi dered necessary in the interest of the child to give it
in adoption, every effort mnust be nade first to find
adoptive parents for it wthin the country, because such
adopti on would steer clear of any problens of assinilation
of the child in the famly of the adoptive parents which
m ght arise on account ~of cultural, vracial or |Ilinguistic
differences in case of adoption of the child by foreign
parents. I'f it is not possible to find suitable adoptive
parents for-~ the child wthin the country, it nay becone
necessary to give the child in adoption to foreign parents
rather than allow the child to grow up in an orphanage or an
institution where it will ~have no fanily life and no | ove
and affection of ~ parents and quite often, in the
soci oeconomi ¢ conditions prevailing in the country, it mght
have to lead the life of a destitute, half clad, half-hungry
and suffering frommal nutrition and illness. Paul Harrison a
free-lance journalist working for  several U N  Agencies
including the International Year of the Child Secretariat
poi nts out that nmost third world children suffer “"because of
their country’s |ack of resources for devel opnent as well as
pronounced inequalities in the way avail able resources are
di stributed" and they face a situation of absolute materia

deprivation. He proceeds to say that for quite a  large
nunber of children in the rural areas, "poverty and | ack of

education of their parents, <conbined with little or no
access to essential services of health, sanitation and
education, prevent the realisation of their full /S human
potential nmaking themnore Ilikely to grow up -uneducated,
unskilled and unproductive" and their life -is blighted by
mal nutrition, lack of health care and disease and illness

caused by starvation, inpure water and poor sanitation. Wat
Paul Harrison has said about children of the third world
applies to children in India and if it is not possible to
provide to themin India decent famly life where they can
grow up under the |loving care and attention of parents and
enjoy the basic necessities of life such as nutritive food,
health care and education and lead a life of basic human
dignity with stability and security, noral as well as
material, there is no reason why such children should not be
allowed to be given in adoption to foreign parents. Such
adoption would be quite consistent with our National Policy
on Children because it would
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provide an opportunity to children, otherwi se destitute,
negl ected or abandoned, to lead a healthy decent Ilife,

wi thout privation and suffering arising from poverty,
i gnorance, malnutrition and [ ack of sanitation and free from
negl ect and exploitation, where they would be able to
realise "full potential of growh". But of course as we said
above, every effort nust be nade first to see if the child
can be rehabilitated by adoption within the country and if
that is not possible, then only adoption by foreign parents,
or as it is sone tine called "inter country adoption’ should
be acceptable. This principle stens fromthe fact that inter
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country adoption may involve trans-racial, trans-cultura
and trans-nati onal aspects which would not arise in case of
adoption” within the country and the first alternative
shoul d therefore always be to find adoptive parents for the
child within the country. 1In fact, the Draft Cuidelines of
Procedures Concerning Inter-Country Adoption formul ated at
the International Council of Social Welfare Regiona
Conference of Asia and Wstern Pacific held in Bonbay in
1981 and approved at the Wrkshop on Inter Country Adoption
held in Brighten, UK on 4th Septenber, 1982, recognise the
validity of this principle in clause 3.1 which provides:
"Before any plans are considered for a child to be adopted
by a foreigner, the appropriate authority or agency shal
consider all alternatives for permanent famly care within
the child s own country”. \Were, however, it is not possible
to find placenent for the child in an adoptive famly within
the country, we do not see anything wong if: a hone is
provided to the child wth an adoptive famly in a foreign
country. The Government of India also in the affidavit filed
on its behalf by Mss B. Sennapati Programme O ficer in the
M nistry of Social Welfare seens to approve of inter-country
adoption for Indian children and the proceedings of the
Wor kshop on Inter Country Adoption held in Brighten, U K on
4t h Septenber, 1982 clearly show that the Joint Secretary,
M nistry of Social 'Welfare who represented the Governnent of
India at the W rkshop "affirmed support  of the |Indian
CGovernment to the efforts of the international organisations
in pronoting neasures to protect welfare and interests of
children who are adopted aboard."

But while supporting inter-country adoption, it is
necessary to bear in mnd that the prinary object of giving
the child in adoption being the welfare of the child, great
care has to be exercised in permtting the child to be given
in adoption to foreign parents, lest “the child may be
negl ected or abandoned by the adoptive parents in
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the foreign country or the adoptive parents nay not be able
to provide to the child a life of noral or material security
or the child my be subjected to noral or sexual abuse or
forced |abour or experinentation for nedical or other
research and may be placed in a worse situation than that in
his own country. The Econom c and Social Council as also the
Conmi ssion for Social Devel opnent have therefore tried to
evol ve social and legal principles for the protection and
wel fare of children given in inter-country adoption. The
Economic and Social Council by its Resolution 1925 LVIII
requested the Secretary Ceneral of the United Nations to
convene a group of Experts wth relevant experts wth
rel evant experience of famly and child welfare with' the
fol | owi ng mandat e:

"(a) To prepare a draft declaration of social and
[ egal principles relating to adoption and' foster
pl acenent of children nationally and internationally,
and to review and appraise the recomendations —and
guidelines incorporated in the report of the Secretary
Ceneral and the relevant material subnmitted by
Governnents already available to the Secretary Genera
and the regional comi ssions.

(b) To draft guidelines for the use of Governments
in the inplenentation of the above principles, as well
as suggestions for inproving procedures wthin the
context of their social developnent-including famly
and child wel fare-programes."

Pursuant to this mandate an expert Goup neeting was
convened in Geneva in Decenber, 1978 and this Expert G oup
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adopted a "Draft declaration on social and | egal principles
relating to the protection and welfare of <children wth
special reference of foster pl acenent and adoption

nationally and internationally". The Commi ssion for Socia

Devel opnent considered the draft Declaration at its 26th
Session and expressed agreenent wth its contents and the
Economi ¢ and Social Council approved the draft Declaration
and requested the CGeneral Assenbly to consider it in a
sui tabl e nanner. None of the parties appearing could give us
i nformati on whet her any action has been taken by the Genera

Assenbly. But the draft Declaration is a very inmportant
docunent in as much it lays down certain social and |ega

principles which nust be observed in case of inter-country
adoption. Sone of the relevant principles set out
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in the draft Declaration may be referred to w th advant age:

"Art. 2.1t is recognised that the best child
wel fare is good famly welfare

4. When _biological famly care is unavailable or
in_‘appropriate, substitute famly care should be
consi-dered.

7. Every child has  aright to a fanily. Children
who cannot remain in their biological famly should be
placed in foster family or adoption in preference to
institutions, ‘'unless the child s particular needs can
best be net in a specialized facility.

8. Children for whom institutional care was
fornerly regarded as the only option should be placed
with famlies, both foster and adoptive.

12. The primary purpose of adoption is to provide
a permanent famly for a child who cannot be cared for
by hi s/ her biological famly.

14. In considering possible adoption placenents,
those responsible for the child should select the nost
appropriate environnent for the particular 'child
concer ned.

15. Sufficient time (and adequate counselling
should be given to the biological parents to enable
themto reach a decision on their child s future
recogni zing that it is in the child s best interest to
reach this decision as early as possible.

16. Legislation and services should ensure that
the child becomes an integral part of the adoptive
famly

17. The need of adult adoptees to knowabout their
background shoul d be recogni zed.

19. CGovernnents should determ ne the adequacy of
their national services for children, and recognize
those children whose needs are not being net by
exi sting services. For sonme of these children, inter-
country adoption may be considered as a suitabl e neans
of providing themwth a oily.

21. In each country, placenments should be made
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through authorized agencies conpetent to deal wth
inter country adoption services and providing the sane
saf eguards and standards as are applied in nationa
adopti ons.

22.  Proxy adoptions are not acceptable, in
consi deration of the child s | egal and social safety.

23. No adoption plan should be considered before
it has been established that the child is legally free
for adoption and the pertinent docunents necessary to
conplete the adoption are available. Al necessary
consents nust be in a form which is legally valid in
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both countries. It nust be definitely established that
the child will be able to immigrate into the country of
the prospective adopters and can subsequently obtain
their nationality.

24. In inter-country adoptions, |egal validation
of the adoption should be assured in the countries
i nvol ved.

25. The «child should at all tinmes have a naneg,

nationality and | egal guardian."

Thereafter at the Regional Conference of Asia and Western
Pacific held by the International Council on Social Wlfare
in Bonbay in 1981, draft guidelines of procedure concerning
inter-country adoption were fornmulated and, as pointed out
above, they were approved at the Wrkshop held in Brighton,
U K on 4th Septenber, 1982. These guidelines were based on
the Draft Declaration and they are extrenely relevant as
they reflect the alnost~ unaninous thinking of participants
from various countries who took part in the Regiona
Conference in-~ Bonbay and in the Wrkshop in Brighton, UK
There are quite a few of these guidelines which are
i mportant -and whi ch deserve serious consideration by us:

"1.4. In all inter-country adoption arrangenents,
the welfare of the child shall be prine consideration.

Bi ol ogi cal Parents:

2.2. Wen the biological parents are known they
shal | be offered social work services by professionally
qualified workers (or experienced personnel who are
supervi sed by such qualified workers) before and after
the birth of the child.
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2.3. These services shall assist the parents to
consider all the alternatives for the child s future.
Parents shall not be subject to any duress in naking a
deci si on about adoption. No ~commitment to an adoption
pl an shall be pernmitted before the birth of the child.
After allowing parents a reasonable tinme to reconsider
any decision to relinquish (a child for adoption, the
deci si on shoul d become irrevocabl e.

2.5. If the parents decide to relinquish the child
for adoption, they shall be helped to-understand al
the inplications, including the possibility of adoption
by foreigners and of no further contact with the child.

2.6. Parents should be encouraged, where possibl e,
to provide information about the child s background and
devel opnent, and their own health.

2.8. It is the responsibility of the appropriate
authority or agency to ensure that when the parents
relinquish a child for adoption all of the |I|ega
requirenents are mnet.

2.9. If the parents state a preference for the
religious up-bringing of the child, these w shes shal
be respected as far as possible, but the best interest
of the child will be the paranmount consideration.

2.10. |If the parents are not known, the
appropriate authority or agency, in whose care the
child has been placed, shall endeavour to trace the
parents and ensure that the above services are
provi ded, before taking any action in relation to
adoption of the child.

The Chil d:

3.1. Before any plans are considered for a child
to be adopted by foreigners, the appropriate authority
or agency shall consider all alternatives for pernanent
famly care within the child s own country.

3.2. A child-study report shall be prepared by
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prof essional workers (or experienced personnel who are
supervi sed by such qualified workers) of an appropriate
authority or agency, to provide information which will
forma basis for the selection of prospective adopters
for the child,

assist with the child s need to know about his original
famly at the appropriate tinme, and hel p the adoptive
parents understand the child and have rel evant
i nformation about hiniher

3.3 As far as possible, the child-study report
shal | include the foll ow ng:

3.3.1. ldentifying information, supported where
possi bl e by docunents.

3.3.2. I nf ormati on about ori gi nal parents,
including their ~health and details of the nother’s
pregnancy and-the birth.

3.3.3. Physical, i ntell ectual and enot i ona
devel opnent .

3.3.4. Health report.

3.3.5. Recent photograph.

3.3.6. Present” environnent-category of care (Oan
hone, foster home, institution, etc.) relationships,
routines and habits.

3.3.7. Social" Wrker’s assessnent and reasons for
suggesting inter-country adoption

3.4. Brothers and sisters ~and other children who
have been cared for as siblings should not be separated
by adoption placenment except for special reasons.

3.5. Wen a decision -about an adoption pl acenent
is finalised, adequate tine and effort shall be given
to preparation of the child in a manner appropriate to
hi s/ her age and | evel of devel opnent. I nformation about
the child's new country and new hone, and counselling
shal | be provided by a skilled worker.

3.5. (&) Bef ore ‘any adopti on pl acenent is
finalized the child concerned shall be consulted in a
manner appropriate to his/her age and level of
devel opnent .

3.6. Wien older children are placed for adoption
the adoptive parents should be encouraged to cone to
the child's country of origin, to neet himher there,
| earn

personal |y about his/her first environment and escort
the child to its new hore.

Adoptive Parents:

4.3. In addition to the wusual capacity. for
adoptive, parenthood applicants need to have the
capacity to handle the trans-racial, trans-cultural and
trans-nati onal aspects of inter-country adoptions.

4.4. A family study report shall be prepared by
prof essi onal worker (or experienced personnel who are
supervi sed by such qualified workers) to indicate the
basis on which the applicants were accepted  as
prospective adopters. It should include an assessnent
of the parents’ capacity to parent a particular type of
child and provide relevant in formation for other
aut horities such as Courts.

4.5. The report on the famly study which nust be
made in the comunity where the applicants are
residing, shall include details of the foll ow ng:

4.5.1. ldentifying information about parents and
ot her menmbers of the famly, including any necessary
docunent ati on.
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4.5.2. Empotional and intellectual capacities of
prospective adopters, and their notivation to adoption.

4.5.3. Relationship (material, famly, relatives,
friends, conmunity)

4.5.4. Heal th.

4.5.5. Accommodation and financial position

4.5.6. Enployment and other interests.

4.5.7. Religious affiliations and/or attitude.

4.5.8. Capacity for adoptive parenthood, and
details of child preferred (age, sex, degree of
di sability).

4.5.9. Support available fromrelatives, friends,
conmuni ty.

4.5.10. Social  worker’'s assessnent and details of
adoption authority”s approval.

4,5.11. Recent photograph of famly.
Adoption Authorities and Agenci es:

5.1. Inter-country adoption arrangenents should be
made only through Governnment adoption authorities (or
agencies ~recognised by them  in both sending and
receiving countries. They shall wuse experienced staff
wi th professional” social work education or experienced
per sonnel supervised by such qualified workers.

5.2. The/ appropriate authority or agency 1in the

child s country / should be inforned of all proposed
i nter-country adoptions and have the -opportunity to
satisfy itself 'that all alternatives in. the country

have been considered, and that inter-country adoption
is the optimal choice of care for the child.

5.3. Before any inter-country -adoption plan is
considered, the appropriate authority or agency in the
child s country should be responsible for establishing
that the child is legally free for adoption, and that
the necessary docunentation is legally valid in both
countries.

5.4. Approval of inter-country adoption applicants
is a responsibility of the appropriate authorities or
agencies in both sending and receiving countries. An
application to adopt a child shall not be considered by
a sending country unless it is forwarded through the
appropriate authority or agency in the receiving
country.

5.5. The appropriate authority or agency in both

countries shall nonitor the reinbursement: of ~costs
i nvol ved in inter-country adoption to prevent
profiteering and traffic king in children.

5.6. XX XX XX XX

5.7. When a child goes to another country to be
adopted, the appropriate authority or agency of the
receiving country shall accept responsibility for
supervi sion of the placenent, and for the provision of
progress reports for the adoption authority or agency
in the sending country for the period agreed upon

5.8. In cases where the adoption is not to be
finalised in the sending country, the adoption
authority in the receiving country shall ensure that an
adoption order is sought as soon as possible but not
later than 2 years after placenent. It is the
responsibility of the appropriate authority or agency
inthe receiving country to inform the appropriate
authority or agency in the sending country of the
details of the adoption order when it is granted.

5.8.1. In cases where the adoption is to be
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finalised in the sending country after placenent, it is
the responsibility of the appropriate authority or
agency in both the sending and receiving country to
ensure that the adoption is finalised as soon as
possi bl e.

5.9. If the placement is disrupted before the
adoption is finalised, the adoption authority in the
receiving country shall be responsible for ensuring,
with the agreenment of the adoption authority in the
sending country that a satisfactory alternative
pl acenent is nmade with prospective adoptive parents who
are approved by the adoption authorities of both
countri es.

Adoption Services and Conmuniti es:

6.1. Appropriate authorities or agencies in
recei ving countries shall ensure that there is adequate
feedback to the appropriate authorities or agencies in
sending countries, both in relation to inter-country
adoption-generally and to individual children where
required.

6.2. XX XX XX XX

6.3. The appropriate authorities and agencies in
bot h sendi ng and receiving countries have a
responsibility for ~public education in relation to
i nter-country/ adoption, to ensure that when such
adoption is appropriate for children, public attitudes
support this.. Were public attitude is known to be
discrimnatory or likely to be hostile on grounds of
race or colour, ‘the appropriate authority or agency in
the sending country should  not consider placement of
the child.
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Status of the Child:

7.1. Famly:

It is essential that “in inter-country adoption
child is given the sanme |legal status and rights of
i nheritance, as if she/he had been born to the adoptive
parents in marriage.

7.2. Nane:

When the |egal adoption process is concluded the
child shall have the equivalent of a birth registration
certificate.

7.3. Nationality:

When the |legal adoption is concluded, the child
shal |l be granted appropriate citizenshinp.

7.4. XX XX XX XX

7.5. Immgration:

Before an inter-country adoption placenment
with particular prospective adopters is
proposed, the appropriate authority or agency
inthe child s country shall ensure that
there is no hindrance, to the child entering
the prospective adopters’ country, and that
travel docunments can be obtained at the
appropriate tinme.

We shall exam ne these provisions of the Draft Declaration

and the draft guidelines of procedure when we proceed to
consider and lay down the principles and norms which shoul d
be followed in intercountry adoption.

Now it woul d be convenient at this stage to set out the

procedure which is at present being followed for giving a
child in adoption to foreign parents. Since there is no
statutory enactnment in our country providing for adoption of
a child by foreign parents or |aying dowmm the procedure
which nust be followed in such a case, resort is had to the
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provi sions of the Guardians & Wards Act 1890 for the purpose
of facilitating such adoption. This Act is an old statute
enacted for the purpose of providing for appointment of
guardi an of the person or property of a ninor. Section 4
sub-section (5) clause (a) defines the "court" to mean the
district court
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having jurisdiction to entertain an application wunder the
Act for an order appointing or declaring a person to be a
guardi an and the expression "district court" is defined in
sub-section (4) of section 4 to have the same neaning as
assigned to it in the Code of Cvil Procedure and includes a
High Court in the exercise of its ordinary original civi
jurisdiction. Section 7 sub-section (1) provides that where
the court is satisfied that it is for the welfare of a minor
that an order should be made appointing a guardian of his
person or property or both or declaring a person to be such
a guardian, the court  may make an order accordingly and,
according to -section 8, such an order shall not be nmade
except on the application of one of four categories of
persons specified in clauses (a) to (d), one of them being
"t he person desirous of beingthe guardian of the mnor" and
the other being "any  relative or friend of the mnor". Sub
section (1) of section 9 declares that if the 'application
is with respect to the guardianship of the person of the
mnor-and that is the kind of application which is availed
of for the purpose of intercountry adoption-it shall be made
to the district court having jurisdiction in the place where
the minor ordinarily resides. Then follows section 11, sub-
section (1) which prescribes that if the court is satisfied
that there is ground for proceeding on the application, it
shall fix a date for the hearing thereof and cause notice of
the application and of the date fixed for the hearing to be
served on the parents of the minor if they are residing in
any State to which the Act extends, the person if any named
inthe petition as having the custody or possession of the
person of the mnor, the person proposed in the application
to be appointed guardian and any  other person to whom in
the opinion of the court, special notice of the application
shoul d be given. Section 17 provides that -in appointing
guardian of a mnor, the court shall be guided by what,
consistently with the law to which the minor is subject,
appears in the circunstances to be for the welfare of the
m nor and in considering what will be for the welfare of the
mnor, the court shall have regard to the age sex, and
religion of the minor, the character and capacity of the
proposed guardian and his nearness of kin to the mnor, the
wi shes, if any, of a deceased parent and any existing or
previous relations of the proposed guardian with the m nor
or his property. The last naterial sectionis section 26
which provides that a guardian of the person of -a mnor
appointed by the court shall not, without the |eave of the
court by which he was appointed, renove the ward fromthe
[imts of its jurisdiction, except for such purposes as nmay
be prescribed and the |l eave to be granted by the
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court may be special or general. These are the relevant
provi sions of the Guardians and Wards Act 1890 which have a
bearing on the procedure which is at present being foll owed
for the purpose of carrying through inter-country adoption
The foreign parent nmakes an application to the court for
bei ng appoi nted guardian of the person of the child whom he
wi shes to take in adoption and for |leave of the court to
take the child with himto his country on being appointed
such guardi an. The procedure to be followed by the court in
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di sposing of such application is laid down by three Hi gh
Courts in the country with a view to protecting the interest
and safeguarding the welfare of the child, but so far as the
rest of the H gh Courts are concerned, they do not seemto
have taken any steps so far in that direction. Since npost of
the applications by foreign parents wi shing to take a child
in adoption in the State of Mharashtra are nmade on the
original side of the Hi gh Court of Bonbay that Hi gh Court
has issued a notification dated 10th May 1972 i ncorporating
Rule 361-B in Chapter XX of the Rules of the High Court of
Bonbay (Original Side) 1957 an this newly added Rule
provides inter alia as foll ows:

When a foreigner makes an application for being

appoi nted as the guardian of the person or property of

a mnor, the Prothonotary and Senior Master shal

address a letter to the Secretary of the Indian Counci

of Social Welfare, informmng himof the presentation of
the application -and the date fixed for +the hearing

t her eof - he shal | al so inform him that any

representation which the Indian Council of Socia

Wl fare may nmke in the matter woul d be considered by

the Court before passing the order on the application

A copy of the application shall be forwarded to the

Secretary of the Indian Council of Social Wlfare al ong

with the letter of Prothonotary and Senior Master."

The Hi gh Court of Del hi has al so i ssued instructions on
the same lines to the Courts subordinate to it and these
instructions read as foll ows:

(i) A foreigner desirous of being appointed
guardi an-or the person of a mnor and praying
for leave to renbve the minor to a foreign
country, shall nmake an application for the
purpose in the prescribed  form under the
Guardi ans and Wards Act,  attaching with it
three copi es of passport size
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phot ographs of the mnor, duly attested by
the person having custody of the minor at the
time;

(ii) If the court is satisfied that there is no
ground for proceedi ngs on the application, it
shall fix a day for the hearing there of and
cause notice of the application and of the
date fixed for the hearing on the person-and
in the manner rmentioned ~in Section 11
Guardi ans and Wards Act, 1890 as also to the
general public and the Secretary of the
I ndi an Council of child Welfare and consi der
their representation;

(iii) Every person appointed guardi an of the person
of a mnor shall execute a bond -wth or
wi thout a surety or sureties as the court nay
think fit to direct and in such sumas the
court may fix, having regard to the welfare
of the mnor and to ensure his production in
the court if and when so required by the
court;

(iv) On the court nmaking an order for the
appoi ntnent of a foreigner guardian of the
person of an Indian mnor, a copy of the
m nor’s phot ograph shall be counter-signed by
the Court and issued to the guardian or joint
guardi an, as the case nmmy be, appointed by
the court alongwith the certificate or
guar di anshi p. "
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The High Court of Gujarat has not framed any specific
rule for this purpose like the High Courts of Bonbay and
Del hi but in a judgment delivered in 1982 in the case of
Rasi kl al Chaganlal Mehta, (1) the Hi gh Court of CGujarat has
made t he foll ow ng observations:

"In order that the Courts can satisfactorily
deci de an intercountry adoption case against the
af oresai d background and in the light of the above
referred guidelines, we consider it necessary to give
certain directions. In all such cases, the Court should
issue notice to the Indian Council of Social Wlfare
(175, Dadabhai Naroji Road, Bonbay-
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400001) and seek its assistance. |If the Indian Counci
of Social Wlfare so desires it should be nade a party
to the proceedings. If the Indian Council of Socia
VWl fare does not appear, ~or if it is unable, for sone
reason, to render assistance, the Court should issue
notice to an i ndependent reput ed and
publicly/officially recognised social welfare agency
working in the field and in that area and request it to
render assistance in the mtter."

The object of giving notice to the Indian Council of
Social Wlfare or the JIndian Council for Child Wlfare or
any other independent, reputed and publicly or officially
recogni sed soci al welfare agency is obviously to ensure that
the application of foreign parents for guardi anship of the
child with a view to its eventual adoption i's properly and
careful ly scrutinised and eval uated by an expert body havi ng
experience in the area of child welfare with a view to
assisting the Court in-comng to the conclusion whether it
will be inthe interest of the child, pronotive of its
wel fare, to be adopted by the foreign parents naking the
application or in other words, whether such adoption will
provide noral and material security to the child with an
opportunity to growinto the full stature of its personality
in an atnosphere of |love and affection and warnth of a
famly hearth and home. This procedure which ‘has been
evolved by the Hi gh Courts of Bonbay, Del hi and Cujarat is,
in our opinion, emnently desirable and it can help
considerably to reduce, if not elimnate, the possibility of
the child being adopted by unsuitable or undesirabl e parents
or being placed in a family where it may be neglected,
naltreated or exploited by the adoptive parents. W would
strongly commend this procedure for acceptance by every
court in the country which has to deal w th an application
by a foreign parent for appointment of hinself as guardian
of a child wwth a view to its eventual adoption W shal
di scuss this matter a little nore in detail when we proceed
to consider what principles and norns should be laid down
for inter-country adoption, but, in t he meanwhi | e,
proceeding further with the narration of the procedure
followed by the courts in Bonbay, Del hi and Gujarat, we may
poi nt out that when notice is issued by the court, -the
I ndi an Council of Social Wlfare or the Indian Council for
Child wlfare or any other recogni sed social wel fare agency
to which notice is issued, prepares what may conveniently be
described as a child study report and subnits it to the
Court for its consideration. Wat are the different aspects
relating to the child in respect of which the child study
report should give information is a natter which we shal
presently discuss, but suffice it to state for the tine
829
being that the child study report should contain |egal and
social data in regard to the child as also an assessnent of
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its behavioural pattern and its intellectual, enotional and
physi cal devel opment. The Indian Council of Social Wlfare
has evolved a standardised formof the child study report
and it has been annexed as Ex. 'C to the reply filed in
answer to the notice issued by the Court. Odinarily an
adoption proposal froma foreign parent is sponsored by a
social or child welfare agency recogni sed or licensed by the
CGovernment of the country in which the foreign parents
resides and the application of the foreign parent for
appoi ntnent as guardian of the child is acconmpanied by a
hone study report prepared by such social or child welfare
agency. The hone study report contains an assessnent of the
fitness and suitability of the foreign parent for taking the
child in adopti on based on his ant ecedents, famly
background, financial condition, psychol ogi cal and enotiona

adaptability and the capacity to | ook after the child after
adoption despite racial, national and cultural differences.

The I ndian Council of “Social Wl fare has set out in annexure
"B’ to the reply filed by it, guidelines for the preparation
of the home study report in regard to the foreign parent
wi shing to take a child in adoption, and it is obvious from
these guidlines which we shall discuss a little later, that
the home study report is intended to provide social and
legal facts in regard to the foreign parent with a viewto
assisting the court inarriving at a proper determ nation of
the question whether it will be in the interest of the child
to be given in adoption to such foreign parent. The court
thus has in npst ‘cases where an application is nmade by a
foreign parent for being appointed guardian of a child in
the courts in Bonbay, Delhi and Gujarat, the <child study
report as well as the hone study report together wth other
rel evant material in order to enable it to decide whether it

will be for the welfare of the child to be allowed to be
adopted by the foreign parents and if on a consideration of
these reports and materi al, the “court comes to the
conclusion that it will be for the welfare of the child, the

court makes an order appointing the foreign parent as
guardian of the child with [iberty to himto take 'the child
to his own country with a viewto its eventual adoption
Since adoption in a foreign country -is bound to take some
time and till then the child would continue to be under the
guardi anship of the foreign parent by virtue of the order
nmade by the court, the foreign parent as guardian~ would
continue to be accountable to the court for the welfare of
the child and the court therefore takes a bond fromhimwith
or without surety or sureties in such sumas nmay be thought
for ensuring its production if and when required by the
court.
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The foreign parent then takes the child to his own country
ei ther personally or through an escort and the child is then
adopted by the foreign parent according to the law of his
country and on such adoption, the child acquires the same
status as a natural born child wth the same rights  of
i nheritance and succession as also the sane nationality as
the foreign parent adopting it. This is broadly the
procedure which is followed in the courts in Bonbay, Del hi
and Gujarat and there can be no doubt that, by and I arge,
this procedure tends to ensure the welfare of the child, but
even so, there are several aspects of procedure and detai
which need to be considered in order to make sure that the
child is placed in the right famly where it will be able to
growinto full maturity of its personality with noral and
material security and in an atnmosphere of |ove and warnth
and it would not be subjected to neglect, maltreatnment or
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expl oi tation.

Now one thing is certain that in the absence of a | aw
providing for adoption of an Indian child by a foreign
parent, the only way in which such adoption can be
effectuated is by making it in accordance with the | aw of
the country in which the foreign parent resides. But in
order to enable such adoption to be nade in the country of
the foreign parent, it would be necessary for the foreign
parent to take the child to his own country where the
procedure for making the adoption in accordance with the | aw
of that country can be foll owed. However, the child which is
an I ndian national cannot be allowed to be renoved out of
India by the foreign parent unless the foreign parent is
appoi nted guardian of the person of the child by the Court
and is permtted by the Court to take the child to his own
country under the provisions of the Guardi ans and Wards Act
1890. Today, therefore, as the |law stands, the only way in
whi ch a foreign parents can take an Indian child in adoption
is by 'making-an application to the Court in which the child
ordinarily resides for being appointed guardian of the
person of - the child wthleave to renpve the child out of
India and take it to his own country for the purpose of
adopting it in accordance with the law of his country. W
are definitely of the view that such inter-country adoption
should be pernmtted after exhausting the possibility of
adoption within the country by Indian parents. It has been
the experience of a large nunber of social welfare agencies
working in the area' of adoption that, by and large, |ndian
parents are not enthusiastic about taking a stranger child
in adoption and even if they decide to take such child in
adoption, they prefer to adopt a boy rather than.a girl and
they are wholly averse to adopting a handi capped child, with
the result that the mmjority of abandoned, destitute or
orphan girls and
831
handi capped children have very little possibility of finding
adoptive parents wthin the country and their future lies
only in adoption by foreign parents. But at the same tine it
is necessary to bear in mnd that by reason of the
unavailability of children in the devel oped countries for
adoption, there is a great demand for adoption of children
fromlindia and consequently there is increasing danger of
ill-equi pped and sonetines even undesirabl e organi sations or
i ndividuals activising thenselves in the field of inter-
country adoption wth a viewto trafficking in children and
sonmetines it nay al so happen that the inmediate prospect of
transporting the child from neglect and abandonnent to
material confort and security by placing it with a foreigner
may lead to other relevant factors such as the intangible
needs of the child, its enmptional and psychol ogica
requi renents and possible difficulty of its assinmilation and
integration in a foreign famly with a different racial and
cul tural background, being under-enphasized, if not ignored.
It is therefore necessary to evolve normative and procedura
safeguards for ensuring that the child goes into the right
fam |y which would provide it warnth and affection of famly
life and help it to grow and devel op physical |y,
enotional |y, intellectually and spiritually. These
saf equards we now proceed to exam ne

W may nmke it clear at the outset that we are not
concerned here wth cases of adoption of children [living
with their biological parents, for in such class of cases,
the biological parents would be the best persons to decide
whether to give their child in adoption to foreign parents.
It is only in those cases where the children sought to be
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taken in adoption are destitute or abandoned and are living
in social or child welfare centres that it is necessary to
consi der what normative and procedural safeguards shoul d be
forged for protecting their interest and pronoting their
wel f are.

Let us first consider what are the requirenents which
shoul d be insisted upon so far ar a foreigner whishing to
take a child in adoption is concerned In the first place,
every application froma foreigner desiring to adopt a child
must be sponsored by a social or child welfare agency
recogni sed or licensed by the government of the country in
which the foreigner is resident. No application by a
foreigner for taking a child in adoption should be
entertained directly by any social or welfare agency in
India working in the area of inter-country adoption or by
any institution or centre or home to which children are
conmitted by the juvenile court. This is essential primarily
for three reasons.
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Firstly, it ~wll help to reduce, if not elimnate
al together the possibility of profiteering and trafficking
in children, because if a foreigner were allowed to contact
directly agencies or individuals in India for the purpose of
obtaining a child i'n adoption, he mght in his anxiety to
secure a child for adoption, be induced or persuaded to pay
any unconsci onabl e or unreasonable anpunt which might be
denmanded by the agency or individual procuring the child.
Secondly it would be alnopst inpossible for the court to
satisfy itself that the foreigner who w shes to take the
child in adoption would be suitable as a parent for the
child and whether he would be able to provide a stable and
secure fanmily life to the child and would be able to handl e
trans-racial, trans-cultural and trans-national problens
likely to arise from such adoption, _because, where the
application for adopting a child has not been sponsored by a
social or <child welfare agency in the country  of the
foreigner, there would be no proper and satisfactory hone
study report on which the court can rely. Thirdly, in such a
case, where the application of a foreigner for taking a
child in adoption is nmade directly w thout the intervention
of a social or child welfare agency, there would be no
authority or agency in the country of the foreigner who
could be made responsible for supervising the progress of
the child and ensuring that the child is adopted at the
earliest in accordance with law and grows up .in an
at nosphere of warnth and affection with noral and materia
security assured to it. The record shows that  in every
foreign country where children from India are taken in
adoption, there are social and child welfare agencies
Iicensed or recognised by the government and it would not
therefore cause any difficulty hardship or inconvenience if
it is insisted that every application froma foreigner for
taking a child in adoption rmust be sponsored by a social or
child wel fare agency |icensed or recogni sed or recogni sed by
the governnent of the country in which the foreigner
resides. It is not necessary that there should be only one
social or child welfare agency in the foreign country
t hrough which an application for adoption of a child may be
routed; there nmay be nore than one such social or «child
wel fare agencies, but every such social or child welfare
agency nust be licensed or recognised by the governnent of
the foreign country and the court should not nake an order
for appointnent of a foreigner as guardian unless it s
satisfied that the application of the foreigner for adopting
a child has been sponsored by such social or child welfare
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agency. The social or child welfare agency which sponsors
the application for taking a child in adoption nust get a
hone study report prepared by a professiona
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wor ker indicating the basis on which the application of the
foreigner for adopting a child has been sponsored by it. The
honme study report should broadly include information in
regard to the various matters set out in Annexure 'A to
this judgnent though it need not strictly adhere to the
requi rements of that Annexure and it should al so contain an
assessment by the social or child welfare agency as to
whet her the foreigner wishing to take a child in adoption is
fit and suitable and has the capacity to parent a child
coming from a different racial and cultural mlieu and
whether the child will~ be able to fit into the environnent
of the adoptive family and the community in which it Iives.
Every application ~of a foreigner for taking a child in
adopti on nmust be acconpani ed by ‘a home study report and the
social or child welfare agency sponsoring such application
shoul d al'so” send along with it a recent photograph of the
famly, a marriage certificate of the foreigner and his or
her spouse as also a declaration concerning their health
together with a certificate regarding their nedical fitness
duly certificate by a medi cal doctor, a declaration
regarding their financial status allongwi th supporting
docunents including enployer’s certificate where applicable,

i ncone tax assessment orders, bank ref erences and
particul ars concerning the properties owned by them and
also a declaration stating that they are wlling to be

appoi nted guardian of the child and undertaking that they
woul d adopt the child according to the | aw of their country
within a period of not nore than two years fromthe tine of
arrival of the child in their country and give intinmation of
such adoption to the court appointing them as guardi an as
also to the social or child welfare agency in India
processing their case, they would maintain the child and
provide it necessary education and up-bringing according to
their status and they would also send to the court as al so
to the social or child welfare agency in India reports
relating to the progress of the child alongwith its recent
phot ograph, the frequency of such progress reports being
quarterly during the first two years and half yearly for the
next three years. The application of the foreigner nust also
be acconpanied by a Power of Attorney in favour of  an
Oficer of the social or child welfare agency in-lndi a which
is requested to process the case and such Power of “Attorney
shoul d authorise the Attorney to handle the case on behal f
of the foreigner in case the foreigner is not in a position
to cone to India. The social or «child welfare -agency
sponsoring the application of the foreigner nust/ also
certify that the foreigner seeking to adopt a “child is
permitted to do so according to the law of his country.
These certificates, declarations and docunents which  nust
acconpany the application of the foreig-
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ner for taking a child in adoption, should be duly notarised
by a Notary Public whose signature should be duly attested
either by an Oficer of the Mnistry of External Affairs or
Justice or Social Wl fare of the country of the foreigner or
by an Oficer of the Indian Enbassy or H gh Conm ssion or
Consulate in that country. The social or <child welfare
agency sponsoring the application of the foreigner nust also
undertake while forwarding the application to the social or
child welfare agency in India, that it will ensure adoption
of the child by the foreigner according to the law of his
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country within a period not exceeding two years and as soon
as the adoptionis effected, it wll send two certified
copies of the adoption order to the social or child welfare
agency in I ndia through which the application for
guardi anship is processed, so that one copy can be filed in
court and the other can remain wth the social or child
wel fare agency in India. The social or child welfare agency
sponsoring the application nmust also agree to send to the
concerned social or child welfare agency in India progress
reports in regard to the child, quarterly during the first
year and half yearly for the subsequent year or years unti
the adoption is effected, and it nust al so undertake that in
case of disruption of the famly of the foreigner before
adoption can be effected, it will take care of the child and
find a suitable alternative placement for it wth the
approval of the concerned social or child welfare agency in
India and report such _alternative placenment to the court
handl i ng the guardi anship proceedi ngs and such information
shal |l be 'passed on both by the court as also by the
concerned social ~or child welfare agency in India to the
Secretary, Mnistry of Social Wlfare, Governnent of India.
The Government of India shall prepare a list of social or
child welfare agencies licensed or recognised for inter-
country adoption by the  government of each foreign country
where children fromindia are taken in adoption and this
list shall be prepared after getting the necessary
i nformati on fromthe governnment of each such foreign country
and the Indian Diplomatic Mssion in that foreign country.
We may point out that the Swedi sh Enmbassy has in Annexure |
to the affidavit filed on its -behalf by UTf Waltre, given
nanmes of seven Swedi sh - organi sati ons or agencies which are
aut horised by the National Board for Inter-Country Adoption
functioning under the Swedish Mnistry of Social Affairs to
"medi ate" applications for adoption by Swedi sh nationals and
the Indian Council of Social Wlfare has also in the reply
filed by it in answer to the wit petition given a |list of
government recogni sed organisations or agencies dealing in
inter-country adoption in foreign countries. It should not
therefore be difficult for the Governnent of India to
prepare a |ist
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of social or child welfare agencies |icensed or recognised
for intercountry adoption by the Government in various
foreign countries. W direct the Government of India to
prepare such list within six nmonths fromtoday and copies of
such list shall be supplied by the Government of 1ndia to
the various H gh Courts in India as also to the social or
child welfare agencies operating in India in the area of
i nter-country adoption under |icence or recognition fromthe
Government of India. W nmay of course nake it clear that
application of foreigners for appointnment of thenselves as
guardi ans of children in India with a viewto their eventua
adoption shall not be held up until such list is prepared by
the Government of India but they shall be processed and
di sposed of in the light of the principles and norns laid
down in this judgnent.

We then proceed to consider the position in regard to
bi ol ogi cal parents of the <child proposed to be taken in
adoption. What are the safeguards which are required to be
provided in so far as biological parents are concerned ? W
may make it clear at the outset that when we talk about
bi ol ogi cal parents, we nean both parents iif they are
together of the nother or the father if either is alone. Now
it should be regarded as an elenentary requirenment that if
the biological parents are known, they should be properly
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assisted in nmmking a decision about relinquishing the child
for adoption, by the Institution or centre or Home for Child
Care or social or child welfare agency to which the child is
being surrendered. Before a decision is taken by the
bi ol ogi cal parents to surrender the child for adoption, they
shoul d be helped to wunderstand all the inplications of
adoptions including the possibility of adoption by a
foreigner and they should be told specifically that in case
the child is adopted, it would not be possible for themto
have any further contact with the child. The biologica

parents should not be subjected to any duress in naking a
deci si on about relinquishnent and even after they have taken
a decision to relinquish the child for giving in adoption, a
further period of about three nonths should be allowed to
themto reconsider their decision. But once the decision is
taken and not reconsidered w thin such further tinme as my
be allowed to them it nmust be regarded as irrevocable and
the procedure for giving the child in adoption to a
forei gner / can then be initiated wthout any further
reference to the biological parents by filing an application
for appointnent of the foreigner as guardian of the child.
Thereafter there can be no question of once again consulting
the bi ol ogical parents whether they wish to give the child
in adoption or they want to take it back. It would be nost
unfair if after a
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child is approved by a foreigner and expenses are incurred
by him for the purpose of naintenance of the child and sone
times on medi cal assistance and even hospitalisation for the
child, the bi ol ogi cal parents were once again to be
consulted for giving thema locus penitential to reconsider
their decision. But in order to elimnate any possibility of
m schief and to make sure that the child has in fact been
surrendered by its biological parents, it is necessary that
the Institution or Centre or Home for Child Care or socia

or child welfare agency to which the child is surrendered by
the biological parents, should take from the biologica

parents a docunent of surrender duly signed by the
bi ol ogi cal parents and attested by at |east two responsible
persons and such docunment of surrender should not only
contain the nanes of the biological parents -and their
address but also information in regard to the birth of the
child and its background, health and developnment. If the
bi ol ogi cal parents state a preference for the religious
upbringing of the <child, their wsh should as far as
possi bl e be respected, but ultimtely the interest of the
child alone should be the sole guiding factor and the
bi ol ogi cal parents should be informed that the child may be
given in adoption even to a foreigner who ©professes a
religion different fromthat of the biological parents. This
procedure can and nust be followed where the biologica

parents are known and they relinquish the child for adoption
to an Institution or Centre or Home for Child Care or
hospital or social or child welfare agency. But where the
child is an orphan, destitute or abandoned child andits
parents are not known, the Institution or Centre or Hone for
Child Care or hospital or social or child welfare agency in
whose care the child has come, must try to trace the
bi ol ogi cal parents of the child and if the biologica

parents can be traced and it is found that they do not want
to take back the child, then the same procedure as outlined
above should as far as possible be followed. But if for any
reason the biological parents cannot be traced, then there
can be no question of taking their consent or consulting
them 1t may al so be pointed out that the biol ogical parents
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shoul d not be induced or encouraged or even be pernitted to
take a decision in regard to giving of a child in adoption
before the birth of the child of within a period of three
nmonths from the date of birth. This precaution is necessary
because the biological parents nust have reasonable tinme
after the birth of the child to take a decision whether to
rear up the child thenselves or to relinquish it for
adopti on and noreover it nmay be necessary to allow sone tine
tothe child to overcone any health problens experienced
after birth.
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We may now turn to consider the safeguards which should
be observed in so far as the child proposed to be taken in
adoption is concerned. It was generally agreed by al
parties appearing before the Court, whether as interveners
or otherwise, that it should not be open to any and every
agency or individual to process an application from a
foreigner  for taking a child in adoption and such
application should “be processed only through a social or
child welfare agency |icensed or recogni sed by the
Government_of —India or the Governnent of the State in which
it is operating, or to put it differently in the |anguage
used by the Indian Council of Social Welfare in the reply
filed by it in answer to the wit petition, "all private
adopti ons conducted by unauthorised individuals or agencies
shoul d be stopped". The Indian Council of Social Welfare and
the Indian Council for Child Welfare are clearly two socia
or child welfare agencies operating at the national |eve
and recognised by ‘the Government- of India, —as appears
clearly fromthe |letter dated 23rd August, 1980 addressed by
the Deputy Secretary to the Government of India to the
Secretary, CGovernnent of Kerela, Law Department,  Annexure
"F' to the subnmissions filed by the Indian Council for Child
Welfare in response to the wit ~petition. But apart from
these two recognised social or child welfare agencies
functioning at the national |level, there are other social or
child wel fare agenci es engaged in child care and welfare and
if they have good standing and reputation and are / doing
comendable work in the area of child care and welfare
there is no reason why they should not be recognised by the
CGovernment of India or the CGovernment. of a State for the
purpose of inter-country adoptions. W would direct the
Government of India to consider and decide within a period
of three nonths from today whether any of the institutions
or agencies which have appeared as interveners in the
present writ petition are engaged in child care and welfare
and if so, whether they deserve to be recognised for inter-
country adoptions. O course it wuld be open to the
Governnment of India or the Government of a State suo nmotu or
on an application made to it to recogni se any other socia
or child welfare agency for the purpose of inter-country
adoptions, provided such social or <child welfare agency
enjoys good reputation and is known for its work in the
field of child care and welfare. W would suggest  that
before taking a decision to recognise any particul ar socia
or child welfare agency for the purpose of intercountry
adoptions, the Governnent of India or the Governnent of a
State would do well to exam ne whether the social or child
wel fare agency has proper staff with professional socia
wor k experience, because otherwise it may not be possible
for the social or child wel-
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fare agency to carry out satisfactorily the highly
responsi ble task of ensuring proper placement of a child
with a foreign adoptive famly. It would al so be desirable




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 34 of 43

not to recognise an organisation or agency which has been
set up only for the purpose of placing children in adoption

it is only an organi sation or agency which is engaged in the
work of child care and welfare which should be regarded as
eligible for recognition, since inter-country adopti on nust
be | ooked upon not as an independent activity by itself, but
as part of child welfare progranme so that it may not tend
to degenerate into trading. The Governnent of India or the
CGovernment of a State recognising any social or child
wel fare agency for inter-country adoptions nust insist as a
condition of recognition that the social or child welfare
agency shall maintain proper accounts which shall be audited
by a chartered accountant. at the end of every year and it
shall not <charge to the foreigner wishing to adopt a child
any anount in excess of that actually incurred by way of
l egal or other expenses .in connection with the application
for appoint ment of guardian. including such reasonable
remuneration or ~honorariumfor ‘the work done and trouble
taken in /processing, filing and pursuing the application as
may be fixed by the Court.

Situations may frequently arise where a child nay be in
the care of a child welfare institution or centre or socia
or child welfare agency which has not been recognised by the
CGovernment. Since an application for appointment as guardi an
can, according to/the principles and norns |aid down by us,
be processed only by a recognised social or child welfare
agency and none else, any unrecognised institution, centre
or agency which has' a child wunder its care would have to
approach a recognised social or child welfare agency if it
desires such child to be given  in inter-country adoption
and in that event it nust send without any undue delay the
nane and particulars of such child to the recogni sed socia
or child wel fare agency through whi ch such child is proposed
to be givenin inter-country adoption. Every recognised
social or child welfare agency nust maintain a register in
which the nanes and particulars of “all children proposed to
be given in inter-country adoption through it /nust be
entered and in regard to each 'such child, the recognised
social or child welfare agency nmust prepare a child study
report through a professional social  worker giving al
relevant information in regard to the child soas to help
the foreigner to cone to a decision whether or not to adopt
the child and to wunderstand the child, if he decides to
adopt it as also to assist the court in coming to a decision

whether it will be for the welfare of the childto be given
in adoption to the
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foreigner wishing to adopt it. The child study report should
contain as far as possible information in regard to the
following matters:

"(1) ldentifying i nformation, supported where
possi bl e by docunents.

(2) Information about original parents, including
their health and details of the nother’s
pregnancy and birth.

(3) Physi cal , i ntellectual and enoti ona
devel opnent .

(4) Health report prepared by a registered
medi cal practitioner preferably by a
paedi atri ci an.

(5) Recent photograph.

(6) Present environnment-category of care (Oan
hone, foster hone, institution etc.)
rel ati onshi ps, routines and habits.

(7) Social worker’'s assessnent and reasons for
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suggesting inter-country adoption."

The governnent of India should, with the assistance of
the Government of the States, prepare a |list of recognised
social or child welfare agencies with their names, addresses
and other particulars and send such list to the appropriate
departnent of the CGovernnent of each foreign country where
Indian children are ordinarily taken in adoption so that the
social or <child welfare agencies |icensed or recogni sed by
the Government of such foreign country for intercountry
adoptions, would know which social or child welfare agency
in India they should approach for processing an application
of its national for taking an Indian child in adoption. Such
list shall also be sent by the Governnent of India to each
Hi gh Court with a request to forward it to the district
courts within its jurisdiction so that the H gh Courts and
the district courts-in the country would know which are the
recogni sed social ~or child welfare agencies entitled to
process an application for appointnent of a foreigner as
guardi an. 'O course, it would be desirable if a Centra
Adopti on '‘Resource Agency is set up by the Government of
India with regional branches at a few centres which are
active in inter-country
840
adoptions. Such Central “Adopti on Resource Agency can act as
a clearing house /of “information in regard to children
avai l able for inter-country adoption and all applications by
foreigners for taking Indian children-in adoption can then
be forwarded by the social or child welfare agency in the
foreign country to such Central Adoption Resource Agency and
the latter can in its turn forward themto one or the other
of the recognised social or child welfare agencies in the
country. Every social or «child welfare “agency taking
children under its care can then be required to send to such
Central Adoption Resource Agency -the nanes and particul ars
of children wunder its care who are available for adoption
and the nanmes and particulars of  such children can be
entered in a register to be mmintained by such’/ Centra
Adoption Resource Agency. But until such Central Adoption
Resource Agency is set up, an application of a foreigner for
taking an Indian child in adoption nmust be routed through a
recogni sed social or child welfare agency. Now before any
such application from a foreigner is considered, every
effort nust be made by the recognised social or child
wel fare agency to find placenment for the child by adoption
in an Indian famly. Wenever any Indian fanily approaches a
recogni sed social or child welfare agency for taking a child
in adoption, all facilities nmust be provided by such socia
or child welfare agency to the Indian famly to have a | ook
at the children available wth it for adopt on and if the
Indian fam|ly wants to see the child study report in respect
of any particular child, «child study report nust- al so be
made available to the Indian famly in order to enable the
Indian famly to deci de whether they would take the child in
adoption. It is only if no Indian famly cones forward to
take a child in adoption within a naximum period of two
nonths that the child may be regarded as available for
inter-country adoption, subject only to one exception
nanely, that if the child is handicapped or is in bad state
of health needing urgent nedical attention, which is not
possible for the social or child welfare agency | ooking
after the child to provide, the recognised social or child
wel fare agency need not wait for a period of two nonths and
it can and nust take imrediate steps for the purpose of
giving such child in inter-country adoption. The recogni sed
social or <child welfare agency should, on receiving an
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application of a foreigner for adoption through a |Iicensed
or recognised social or child welfare agency in a foreign
country, consider which child would be suitable for being
given in adoption to the foreigner and would fit into the
environnent of his famly and comunity and send the
phot ograph and child study report of such <child to the
forei gner for the purpose of obtaining his
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approval to the adoption of such child. The practice of
accepting a general approval of the foreigner to adopt any
child should not be allowed, because it is possible that if
the foreigner has not seen the photograph of the child and
has not studied the child study report and a child is
selected for himby the recognised social or child welfare
agency in India on the basis of his general approval, he may
on the arrival of the child in his country find that he does
not like the child or that the child is not suitable in
whi ch event theinterest of the child would be seriously
prejudi ced. The recognised social  or child welfare agency
nust therefore insist upon -approval of a specific known
child and- once that approval is obtained, the recognised
social or <child welfare agency should imediately w thout
any undue del ay proceed to make an application for
appoi ntnent of the foreigner as guardian of the child. Such
application would 'have to be made in the court within whose
jurisdiction the child ordinarily resides and it nust be
acconpani ed by copies of the hone study report, the child
study report and other certificates and docunents forwarded
by the social or child welfare agency sponsoring the
application of the foreigner for taking the child in
adopti on.

Before we proceed to consider what procedure should be
followed by the court in dealing with an application for
appoi ntnent of a foreigner as guardian of a child, we may
deal with a point of doubt which was raised before us,
nanely, whether the social or child welfare agency which is
| ooking after the child should be entitled to receive from
the foreigner w shing to take the <child in adoption any
amount in respect of mmintenance of the child or its nedica
expenses. W were told that there are-instances where |arge
amounts are denmanded by so called social or child welfare
agencies or individuals in consideration of giving a child
in adoption and often this is done under the |abel of
nmai nt enance charges and nedical expenses supposed to have
been incurred for the child. This is a pernicious practice
which is really nothing short of trafficking in children and
it is absolutely necessary to put an end to it by
i ntroduci ng adequate safeguards. There can be no doubt that
if an application of a foreigner for taking a child in
adoption is required to be routed through a recognised
social or «child welfare agency and the necessary steps for
the purpose of securing appointnment of the foreigner as
guardi an of the child have also to be taken only through a
recogni sed social or child welfare agency, the possihility
of any so called social or <child welfare agency  or
i ndividual trafficking in children by demandi ng exorbitant
amounts from prospective adoptive parents under the guise of
mai nt enance charges and mnedi cal expenses or
842
ot herwi se, would be alnpst elimnated. But, at the same
time, it would not be fair to suggest that the social or
child wel fare agency which is |ooking after the child should
not be entitled to receive any anount fromthe prospective
adoptive parent, when maintenance and nedical expenses in
connection with the child are actually incurred by such
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social or child welfare agency. Many of the social or child
wel fare agencies running homes for children have little
financial resources of their own and have to depend | argely
on voluntary donations and therefore if any naintenance or
medi cal expenses are incurred by themon a child, there is
no reason why they should not be entitled to receive
rei mbursenment of such nmai ntenance and nedi cal expenses from
the foreigner taking the child in adoption. W would
therefore direct that the social or child welfare agency
which is 1looking after the child selected by a prospective
adoptive parent, may legitimtely receive from such
prospective adoptive parent mmintenance expenses at a rate
not exceeding Rs. 60 per day (this outer limt being subject
to revision by the Mnistry of Social Wlfare, Governnent of
India from time to time) fromthe date of selection of the

child by himuntil the date the child | eaves for going to
its new home as al'so nmedi cal expenses i ncl udi ng
hospitalisation charges, if any, actually incurred by such

social ‘or  child welfare agency for the child. But the claim
for payment of such nmi ntenance charges and nedi cal expenses
shall be submitted to the prospective adoptive parent
through the recognised social or child welfare agency which
has processed the application for guardi anship and paynent
in respect of such  claimshall not be received directly by
the social or child welfare agency nmking the <claim but
shall be paid only through the recognised social or child
wel fare agency. This procedure wll to a large extent
elimnate trafficking in children for noney or benefits in
ki nd and we would therefore direct that this procedure shal
be followed in the future. But while giving this direction
we nmay neke it clear that what we have said shoul d not be
interpreted as in any way preventing a foreigner from nmaking
vol untary donation to any social or child wel fare agency but
no such donation froma prospective adoptive parent shall be
received until after the <child has reached the country of
its prospective adoptive parent.

It is also necessary to point out that the recognised
social or <child welfare agency through which an application
of a foreigner for taking a childin adoptionis /‘routed
must, before offering a child in -adoption, make sure that
the child is free to be adopted. Wiere the parents have
relinqui shed the child for adoption and there is a docu-
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nent of surrender, the child nust obviously be taken to be
free for adoption. So also where a child is an orphan or
destitute or abandoned child and it has not been possible by
the concerned social or child welfare agency to trace its
parents or where the child is commtted by a juvenile court
to an institution, centre or home for commtted children and
is declared to be a destitute by the juvenile court, it nust
be regarded as free for adoption. The recogni sed social or
child wel fare agency nmust place sufficient material before
the court to satisfy it that the child is legally available
for the adoption. It is also necessary that the recognised
wel fare agency nust satisfy itself, firstly, that there is
no inmpedinment in the way of the child entering the country
of the prospective adoptive parent; secondly, that the
travel docunments for the child can be obtained at the
appropriate time and lastly, that the | aw of the country of
the prospective adoptive parent permts |egal adoption of
the child and that no such |egal adoption being concl uded,
the child would acquire the sanme |egal status and rights of
i nheritance as a natural born child and would be granted
citizenship in the country of adoption and it should file
along with the application for guardianship, a certificate
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reciting such satisfaction

W nay also at this stage refer to one other question
that was raised before us, nanely, whether a child under the
care of a social or child welfare agency or hospital or
orphanage in one State can be brought to another State by a
social or <child welfare agency for the purpose of being
given in adoption and an application for appointnent of a
guardi an of such child can be nade in the court of the
latter State. This question was debated before us in view of
the judgnent given by Justice Lentin of the Bonbay High
Court of 22nd July, 1982 in M scellaneous Petition No. 178
of 1982 and other allied petitions. W agree with Justice
Lentin that the practice of social or child wel fare agencies
or individuals going to different States for the purpose of
collecting children for being given in inter-country
adoption is likely to |l ead to considerabl e abuse, because it
is possible that such social or child welfare agencies or
i ndi vi duals may, by offering nonetary inducenent, persuade
i ndigent parents to part wth their children and then give
the children to foreigners in adoption by demandi ng a hi gher
price, which the foreigners intheir anxiety to secure a
child for adoption nay ~be willing to pay. But we do not
think that if a <child is relinquished by its biologica
parents or is an orphan or destitute or abandoned child in
its parent State, 'there should be any objection to a socia
or child welfare agency taking the child to another State,
even if
844
the object be to give it in adoption, provided there are
sufficient safeguards. to ensure that such -social or child
wel fare agency does not -indulge in any malpractice. Since we
are directing that every application of a foreigner for
taking a child in adoption shall be routed only through a
recogni sed social or child welfare agency and an application
for appointnent of the foreigner as guardian of the child
shall be nmade to the court only through such recognised
social or child welfare agency, ‘there would hardly be any
scope for a social or child welfare agency or individual who
brings a child from another State for the purpose of being
given in adoption to indulge in trafficking and such a
possibility would be reduced to alnost nil. Moreover before
proposing a child for adoption, the recognised social  or
child wel fare agency nust satisfy itself that the child has
either been voluntarily relinquished by its biologica
parents without nonetary inducenment or is an orphan or
destitute or abandoned child and for this purpose, the
recogni sed social or child welfare agency may require the
agency or individual who has the care and custody of the
child to state on oath as to how he cane by the child and
may also, if it thinks fit, wverify such statement, by
directly enquiring fromthe biological parents or-fromthe
child care centre or hospital or orphanage fromwhich the
child is taken. This will considerably reduce t he
possibility of abuse while at the sane tine facilitating
pl acenent of children deprived of famly love and care in
snmal ler towns and rural areas. W do not see any reason why
in cases of this kind where a child relinquished by its
bi ol ogi cal parents or an orphan or destitute or abandoned
child is brought by an agency or individual fromone State
to another, it should not be possible to apply for
guardi anship of the child in the court of the latter State,
because the child not having any pernmanent place of
resi dence, would then be ordinarily resident in the place
where it is in the care and custody of such agency or
i ndividual. But quite apart from such cases, we are of the
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view that in all cases where a child is proposed to be given
i n adoption, enquiries regardi ng biological parents, whether
they are traceable or not and if traceable, whether they
have voluntarily relinquished the child and if not, whether
they wish to take the child back, should be conpleted before
the child is offered for adoption and thereafter no attenpt
should be nmade to trace or contact the biol ogical parents.
This woul d obviate the possibility of an ugly and unpl easant
situation of biological parents comng forward to claimthe
child after it has been given to a foreigner in adoption. It
is also necessary while considering placenment of a child in
adoption to bear in mnd that brothers and sisters or
chil dren who have
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been brought up as siblings should not be separated except
for special reasons and as soon as a decisionto give a
child in adoption to a foreigner is finalised, the
recogni sed social or child welfare agency nust if the child
has reached the age of understanding, take steps to ensure
that the "~ child is given proper orientation and is prepared
for going to-its newhone in-a newcountry so that the
assimlation of the child to the new environnent is
facilitated.

W nust enphasize strongly that the entire procedure
whi ch we have indicated above including preparation of child
study report, nmmking of necessary enquiries and taking of
requisite steps leading upto the filing of an application
for guardianship of the <child proposed to be given in
adoption, nust be conpleted expeditiously so that the child
does not have to remain in the care and custody of a socia
or child welfare agency wi thout the warnmh and affection of
famly life, longer than is absolutely necessary.

We may al so point out that if a childis to be given in
intercountry adoption, it would be desirable that it is
given in such adoption as far as possible before it
conpletes the age of 3 years. The reason is that if a child
is adopted before it attains the age of understanding, it is
al ways easier for it to get assimlated and integrated in
the new environment in which it —may find itself on being
adopted by a foreign parent. Conparatively it nay be some
what difficult for a grown up child to get acclinmatized to
new surroundings in a different land and some tinmes a
problem may also arise whether foreign adoptive parents
woul d be able to win the |Iove and affection of such grown up
child. But we make it clear that we say this, we do not w sh
to suggest for a nmonent that children above the age of three
years should not be given in inter-country adoption. There
can be no hard and fast rule in this connection.  Even
children between the ages of 3 and 7 years may be able to
assimlate thenselves in the new surroundings w thout any
difficulty and there is no reason why they shoul d be denied
the benefit of family warnth and affection in the hone of
foreign parents, nerely because they are past the age of 3
years. W woul d suggest that even chil dren above the age of
7 years nmay be given in inter-country adoption but we woul d
recomend that in such cases, their wi shes nmay be
ascertained if they are in a position to indicate any
preference. The statistics placed before us show that even
children past the age of 7 years have been happily
integrated in the famly of their foreign adoptive parents.
846

Lastly, we cone to the procedure to be followed by the
court when an application for guardianship of a childis
made to it. Section 11 of the Cuardians and Wards Act, 1890
provides for notice of the application to be issued to
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various persons including the parents of the child if they
are residing in any State to which the Act extends. But, we
are definitely of the view that no notice under this section
shoul d be issued to the biological parents of the child,
since it would create considerable amunt of enbarrassnent
and hard ship if the biological parents were then to come
forward and oppose the application of the prospective
adoptive parent for guardianship of the child. Moreover, the
bi ol ogi cal parents would then cone to know who is the person
taking the child in adoption and with this know edge they
would at any tine be able to trace the whereabouts of the
child and they may try to contact the child resulting in
enotional and psychol ogical disturbance for the child which
m ght affect his future happiness. The possibility also
cannot be ruled out that if the biological parents know who
are the adoptive parents they may try to extort noney from
the adoptive parents. It is therefore absolutely essentia

that the biological parents should not have any opportunity
of knowing who are the adoptive parents taking the child in
adoption " and therefore notice of the application for
guar di anship should not be given to the biol ogical parents.

W would direct that for the same reasons notice of the
application for guardianship should al so not be published in
any newspaper. Section 11 of the Act enmpowers the court to
serve notice of the application for guardianship on any
ot her person to whom in the opinion of the court, specia

noti ce of the application should be given and in exercise of
this power the ‘court shoul d, ~before entertaining an
application for guardianship, give notice to the Indian
Council of Child Welfare or the Indian Council for Socia

Wl fare or any of its branches for ~scrutiny of the
application with a viewto ensuring that it will be for the
wel fare of the child to be given in -adoption to the
foreigner making the application for- guardianship. The
I ndi an Council of Social Welfare of ~“the Indian Council of
Child Wlfare to which notice is issued by the court would
have to scrutinise the application for guardi anship nade on
behal f of the foreigner wshing to take the ‘child in
adoption and after examining the home study report, the
child study report as also docunents and certificates
forwarded by the sponsoring social or child welfare agency
and making necessary enquiries, it nmust make its
representation to the court so that the court may be able to
satisfy itself whether the principles and norns as al sothe
procedure laid down by wus in this judgnent  have been
observed and foll owed, whether the foreigner
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will be a suitable adoptive parent for the child and the
child will be able to integrate and assimlate itself in the
famly and community of the foreigner and will be able to
get warnth and affection of famly |I|ife as also noral and
material stability and security and whether it will be in

the interest of the child to be taken in adoption by the
foreigner. If the court is satisfied, then and then only it
will make an order appointing the foreigner as guardi an of
the child and permitting himto renmove the child to his own
country with a view to eventual adoption. The court wll
also introduce a condition in the order that the foreigner
who i s appoi nted guardi an shall nake proper provision by way
of deposit or bond or otherwise to enable the child to be
repatriated to India should it become necessary for and
reason. W may point out that such a provisionis to be
found in clause 24 of the Adoption of Children Bill No. 208
of 1980 and in fact the practice of taking a bond fromthe
foreigner who is appointed guardian of the child is being
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followed by the courts in Delhi as a result of practice
instructions issued by the H gh Court of Delhi. The order
will also include a condition that the foreigner who is
appoi nted guardian shall submit to the Court as also to the
Social or Child Welfare Agency processing the application
for guardi anship, progress reports of the child along with a
recent photograph quarterly during the first two years and
hal f yearly for the next three years. The court nay al so
while making the order permit the social or child welfare
agency which has taken care of the <child pending its
sel ection for adoption to receive such anbunt as the Court
thinks fit fromthe foreigner who is appointed guardi an of
such child. The order ‘appointing guardian shall «carry,
attached to it, a photograph of the child duly counter-
signed by an officer of the court. This entire procedure
shall be conpleted by the court expediticusly and as far as
possible within aperiod of two nonths from the date of
filing of the application for guardi anship of the child. The
proceedi ngs on the application for guardianship should be
held by ‘the Court in canmera and they should be regarded as
confidential and as soon as an order is nmade on the
application for guar di anship t he entire pr oceedi ngs
i ncludi ng the papers and docunents shoul d be seal ed. Wen an
order appointing guardian of a child is nmade by the court,
imediate intimation of the sane shall be given to the
Mnistry of Social Wlfare, Governnent of India as also to
the Mnistry of Social Wlfare of the Governnent of the
State in which the court is situate and copi es of such order
shall also be forwarded to the two respective mnistries of
Social Welfare. The Mnistry of Social Wl fare, CGovernnent
of India shall maintain_a register containing nanmes and
other particulars of the children in
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respect of whom orders for appointnent of guardian have been
made as al so nanes, addresses and other particulars of the
prospective adoptive parents who have been appointed such
guardi ans and who have been permtted to take away the
children for the purpose of adoption. The Governnment of
India wll also send to the Indian Enmbassy or High
Conmission in the country of the prospective ~adoptive
parents from time to time the nanmes, addresses  and ot her
particul ars of such prospective adoptive parents together
with particulars of the children taken by them and
requesting the Enmbassy or Hi gh Commssion to nmaintain an
unobt rusive watch over the welfare and progress of- such
children in order to saf equard against —any -possible
mal treat ment, exploitation or use for ulterior purposes and
to imrediately report any i nstance of mal t r eat ment ,
negligence or exploitation to the Government of India for
suitabl e action.

W nay add even at the cost of repetition‘that the
bi ol ogi cal parents of a child taken in adoption shoul d not
under any circunstances be able to know who are the adoptive
parents of the child nor should they have any access to the
home study report or the child study report or the other
papers and proceedings in the application for guardi anship
of the child. The foreign parents who have taken a child in
adoption would normally have the child study report wth
them before they select the child for adoption and in case
they do not have the child study report, the same shoul d be
supplied to themby the recognised social or child welfare
agency processing the application for guardi anship and from
the child study report, they would be able to gather
information as to who are the biological parents of the
child, if the biological parents are known. There can be no
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objection in furnishing to the foreign adoptive parents
particulars in regard to the biol ogical parents of the child
taken in adoption, but it should be made clear that it would
be entirely at the discretion of the foreign adoptive
parents whether and if so when, to informthe child about
its biological parents. Once a child is taken in adoption by
a foreigner and the <child grows wup in the surroundi ngs of
the country of adoption and becones a part of the society of
that country, it may not be desirable to give information to
the child about its biological parents whilst it is young,
as that mght have the effect of exciting his curiosity to
nmeet its biological parents resulting in unsettling effect
on its mnd. But if after attaining the age of maturity, the
child wants to know about its biological parents, there may
not be any serious objection to the giving of such
information to the child -because after the child attains

maturity, it is not likely to be easily affected by such
information and in such a
849

case, the foreign adoptive parents may, in exercise of their
di scretion, furnish such information'to the child if they so
think fit.

These are the principles and norms which nust be
observed and the procedure which nmust be followed in giving
a child in adoption to foreign parents. |1f these principles
and norns are observed and this procedure is followed, we
have no doubt that the abuses to which inter-country
adoptions, if allowed wthout any -safeguards, nay |end
thensel ves woul d be considerably reduced, if not elinnated
and the welfare of the child would be protected and it would
be able to find a new hone where it can grow in an
at nosphere of warnmth and affection of fanmily life with ful

opportunities for physi cal intellectual and spiritua
devel opnent. W& nay point out that the adoption of children
by foreign parents need not wait wuntil social or 'child

wel fare agencies are recognised by the GCovernment as
directed in this order, but pending recognition of social or
child welfare agencies for the purpose of inter-country
adoptions, which interregnum we hope, will not last for a
period of nore than two nonths, any social or child welfare
agency having the care and custody —of a child may be
permtted to process an application of a foreigner, ~ but
barring this departure the rest of the procedure |aid down
by us shall be foll owed wholly and the principles and norns

enunciated by wus in this Judgnment shall ~be observed in
giving a child in inter-country adoption
The writ petition shall stand disposed. of  in these

terns. Copies of this order shall be sent imediately to the
Mnistry of Social Wlfare of the Government of India and
the Mnistry of Social Wlfare of each of the /'State
CGovernments as also to all the H gh Courts in the country
and to the Indian Council of Social Wlfare and the Indian
Council of Child Welfare. W would direct that copies of
this Order shall also be supplied to the Enbassies and
Diplomatic Mssions of Norway, Sweden, France, Federa
Republic of Germany and the United States of Anerica and the
H gh Commi ssi ons of Canada and Australia for their
informations since the statistics show that these are the
countries where Indian children are taken in adoption.

S.R
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ANNEXURE- " A’
1. Source of Referral
2. Nurmber of single and joint interviews.

3. Personality of husband and wi fe.
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4. Heal th details such as clinical tests, heart condition
past illnesses etc. (nedical certificates required,
sterility certificate required, if applicable),

5. Soci al status and fam |y background.

6. Nat ure and Adjustment with occupation

7 Rel ati onship with community.

8. Description of hone.

9. Accomodation for the child.

10. Schooling facilities.

11. Anmenities in the hone.

12. Standard of living as it appears in the hone.

13. Type of nei ghbourhood.

14. Current rel ationship between husband and wife.

15. (a) Current relationship between parents and children

(if any children).
(b) Devel opnent of already adopted children (if any)
and their acceptance of the child to be adopted.

16. Current relationship between the couple and the menbers
of each other’s famlies.

851

17. If the wife is working, will she be able to give up the
job ?

18. If she cannot |eave the job, what arrangenents will she
make to | ook after the child ?

19. |Is adoption considered because of sterility of one of
the maritial partners ?

20. If not, can they eventually have children of their own
?

21. If a childis ‘bornto them howwll they treat the
adopted child ?

22. If the couple already has children how w'll these
children react to an adopted child ?

23. Inmportant social and psychol ogical experiences which

have had a bearing on their desire to adopt a child.
24. Reasons for wanting to adopt an Indian child.

25. Attitude of grand-parents and relatives towards the
adopti on.
26. Attitude of rel atives, friends, conmuni ty and

nei ghbour hood t owards adopti on of an Indian child.

27. Anticipated plans for the adopted child.

28. Can the child be adopted according to the adoption law
in the adoptive parents country ? Have they obtained
the necessary permission to adopt ? (Statenent of
perm ssion required.)

29. Do the adoptive parents know any one who  adopted a
child from their own country or another country ? Wo
are they ? Fromwhere did they fail to get a child from
that source ?

30. Didthe couple apply for a child fromany ot her source
? If yes, which source ?

31. What type of child is the couple interested in ? (sex,
age, and for what reasons.)

852

32. Worker’s recommendati on concerning the famly and the
type of child which would best fit into this hone.

33. Nane and address of the agency conducting the hone
study. Nane of social worker, qualification of socia
wor ker .

34. Nane of agency responsible for post pl acenent,
supervi sion and foll ow up.
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