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KANI A, M H.

Cl TATI ON

1988 AI'R 1323 1988 SCR (3) 700
1988 SCC Supl. 482 JT 1988 (2) 293

1988 SCALE  (1)977

ACT:

Constitution of I'ndia, 1950: Article 136- Pol i ce
i nvestigation-Credibility of-Death in police cust ody-
Al l egations of nurder and torture against police officers-
Court finding that efforts nade to protect and shield guilty
police officers-Trial court directed  to have  thorough and
proper investigation by CB.I.

Crimnal Procedure  Code, 1973: Section173(8)-Death in
police custody-Allegations of torture and nurder against
police officers-Supreme Court finding that efforts nade to
protect and shield guilty police officers-Trial mmgistrate
directed to have proper and thorough investigation by CB.I.

HEADNOTE:

The appellant was the w dow of a tonga driver who died
in police custody. It is alleged that on the fateful night
of 22/23.8.1986 two sub-inspectors  accompanied by two
constables visited the house of one Sudesh Kumar, ~and
started beating him On hearing his shrieks his materna
uncl e Copi Ram the tonga driver tried to -intervene
wher eupon the policenen are all eged to have beaten hi mal so.
Both of themwere arrested taken to the police -station
stripped of their clothes and beaten wth iron  rods. The
tonga driver succunbed to his injuries at (the police
station. Thereafter, a post nortemwas conducted and the
dead body was cremated without handing it over to the
appel | ant .

The aforesaid incident caused consternation in the
locality, and a nmob surrounded the police station to | odge
its protest against the death of the tonga driver in police
custody. Undaunted the police registered a case under
Sections 147-149 and 353/332 |.P.C. against the brother of
the deceased and others as they were nenbers of the nob.

Sudesh Kumar filed a witten conplaint nam ng the two
sub-inspectors and the constables as responsible for the
death of his maternal uncle which was registered under
Section 302/342 |1.P.C. No action was however taken agai nst
those officers. After sone tinme the case was converted to
Section 304 |.P.C. for purpose of investigation
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The appel | ant approached the H gh Court by a wit
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petition under Article 226 for transferring the
i nvestigation of the case fromthe Crinme Branch of the State
Police to the Central Bureau of I|nvestigation. The Division
Bench, however, dismissed the petition.

Di sposi ng of the Appeal, this Court,
N

HELD: 1. The police have not acted in a forthright
manner in investigating the case registered on the conpl aint
of Sudesh Kumar. [704C- D

2. The circunmstances available on record prim facie
show that effort has been made to protect and shield the
guilty officers of the police who are alleged to have
perpetrated the barbaric offence of murdering Gopi Ram by
beating and torturing. [704D]

3. The appellant had been crying hoarse to get the
i nvestigation done by an -independent authority but none
responded to her conmplaint. [704D E

4. The Additional Sessions Judge while considering the
bail application of one of the  Constabl es-Jagmal Singh
consi dered the autopsy report and observed that the Doctor
had postponed giving his ~opinion regarding the cause of
death al though the injuries were antinortem [704D E]

5. The Sessions Judge referring to a nunmber of
circunst ances observed that the investigating officer had
converted the case /from Section 302 IPC to 304 |IPC on flinsy
grounds within hours of the registration of the case even
wi thout waiting for the post nortemreport and that it was a
prima facie case of deliberate nurder of  an innocent
illiterate poor citizen of Delhi ~in police custody and
i nvestigation was partisan. [704E-F]

6. In the interest of justice it is necessary to get a
fresh investigation made through an i ndependent authority so
that the truth may be known. [ 704H]

7. The trial court before whom the charge sheet has
been subm tted shall exercise “its powers under | Section
173(8) Cr. P.C. to direct the Central Bur eau of
I nvestigation for proper and thorough investigation of the
case. On issue of such directionthe C.B.I. will investigate
the case in an independent and objective manner and submit
addi tional charge sheet if any in_ accordance wth |aw.
[ 705A- B]

702

JUDGVENT:

CRI M NAL APPELLATE JURISDICTION: Crimnal Appeal No.
280 of 1988.

From t he Judgnent and Order dated 26.9.1986 of the High
Court of Delhi in Cl. WP. No.361 of 1986

R L. Panjwani and R D. Upadhyay for the Appel Ilant.

S. Madhu Sudan Rao, N. L. Kakkar and M ss A Subhashin
for the Respondents.

The following Order of the Court was delivered:

ORDER

Speci al | eave granted.

This is an unfortunate case which tends to shake the
credibility of police investigation and undermnes the faith
of common man in Delhi Police which is supposed to protect
life and liberty of citizens and maintain |aw and order
There has been serious allegations of murder by torture
agai nst the police and further about the haphazard nmanner in
which the investigation against the accused police officers
was investigated with a viewto shield the guilty nenbers of
the Del hi Police.
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Kashrmeri Devi the appellant is the unfortunate w dow of
Copi Ram deceased who was a tonga driver. On the fatefu
ni ght of 22/23.8.1986 two sub-inspectors acconpani ed by two
constables visited the house of Sudesh Kumar of Prem Nagar
It is alleged that they started beating Sudesh Kumar
Hearing his shrieks his maternal uncle Gopi Ram deceased
cane to the spot, he tried to i ntervene whereupon the police
nen are alleged to have giving himbeating also. Gopi Ram
and Sudesh Kunmar both were arrested and taken to the Police
Station Patel Nagar where they were stripped of their
clothes and the police nen gave them serious beating with
the help of iron rods and iron rulers. It is alleged that
Gopi Ram succunbed to his injuries at the police station
sustained at the hands of Satish Kumar and Rana sub-
i nspectors and Jagnmal Singh . and Ronesh constables while in
police custody. It is alleged that thereafter a post nortem
was conducted and the dead body of CGopi Ram was crenated
wi t hout handi ng ~over the dead body to the appellant. This
i nci dent ~caused consternation in the locality and on
23.8.1986 a nob surrounded the police station to | odge
703
its protest against the death of Gopi Ram deceased at the
pol i ce hands, Undaunted the Patel Nagar police registered a
cause under Section 147/148/149/353/332 of the Indian Pena
Code against Shankar~ brother of the deceased who was
arrested along with others on 23.8.1986 as they were nenbers
of the nob. Sudesh Kunar who had been taken to the police
station along with Gopi Ramfiled a witten conplaint at the
police Station Patel Nagar on 23.8.1986, nmaking allegations
agai nst the two sub-inspectors and the constables. In that
conpl ai nt Sudesh Kunar alleged that as a result of beating
by police officers his maternal uncle becanme unconscious and
thereafter the police officers kept-on beating himat the
police station as a result of which he died. He further
all eged that the police officers took the dead body of Gop
Ramto the hospital fromthere they brought it to another
hospital, where he was forced to sign bl ank papers. He naned
the police officers who were responsi bl e of the death of his
maternal uncle. On that conplaint a case was  registered
under Sections 302/342 |IPC against the police officers of
Patel Nagar Police Station but no action was taken agai nst
those officers. After sone tine case was converted to
Section 304 |PC for purpose of investigation. The appell ant
Kashrmeri Devi approached the Hi gh Court by nmeans of a wit
petition under Article 226 of the Constitution for
transferring the investigation of the case fromthe Crine
Branch of the Del hi Police to Centr al Bur eau of
Investigation. Division Bench of the High Court dismssed
the wit petition by its order dated 26th Septenber, 1986.
Ther eupon, the appellant approached this Court by mneans of
speci al | eave petition.

During the pendency of the special |eave petition this
court granted tine to the respondents twice for filing
counter-affidavit but the respondents failed to file their
counter affidavit. Utimtely on 11.4.1988 Kanwaljit Deol
Deputy Conmissioner of Police Head Quarters has filed
counter affidavit setting out a totally different story. He
has stated that on 23.8.1986 the police received informtion
that one CGopi of Prem Nagar was brought dead by Sudesh Kumar
from Prem Nagar to Ram Manohar Lohia Hospital, New Del hi. On
receipt of the information from the Hospital one sub-
i nspector of police went to Dr. Ram Manohar Lohia Hospita
and obtained nedical legal certificate of the deceased s
CGopi Ram It is alleged that on a personal search of the
deceased’s body the police recovered 5 snmall packets of
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smack from his pocket. In his affidavit an attenpt has been
nade out to show that Gopi Ramhad died on account of
al cohol and marphine and not on account of any injuries
caused to himby the police and in this connection a story
has been set up that Sudesh Kumar had brought the dead body
to Dr. Ram Manohar Lohi a Hospital and on receiving

704

information from the Hospital the police nade recovery of
smack from the the deceased’s pocket. The affidavit is
conpletely silent about the all egations made by the
appel l ant that the Gopi Ram and Sudesh Kumar were arrested
taken to the police station and Gopi Ram was beaten to
death. The affidavit further refers to sone nedical report
which purports to state that deceased died on account of
al cohol and marphine. It is further stated that after taking
into consideration the cause  of the death given by the
Doctor, charges were anended to Sections 323/342/34-1PC and
after conpleting the- investigation challan was prepared and
the same 'has been put in the Magistrate’s Court. The
af fidavit of Kanwaljit Deol ~states that in the absence of
evi dence the story set up by -Sudesh Kumar could not be
substanti at ed.

After hearing |earned counsel for the parties and on
perusal of the record we are satisfied that prima facie the
police have not / acted in a forthright manner in
i nvestigating the case, registered on the conplaint of
Sudesh Kumar. The circunmstances available on record prim
facie show that effort has been nade to protect and shield
the guilty officers of the police who are alleged to have
perpetrated the barbaric offence of murdering Gopi Ram by
beating and torturing. The appellant has been crying hoarse
to get the investigation done by an independent authority
but none responded to her conplaint. The Additional Sessions
Judge while considering the bail~ application of Jagm
Si ngh, Constabl e, consi dered the autopsy report and observed
that Doctor had postponed giving his opinion regarding the
cause of death although the injuries were antinortem The
| earned Sessions Judge referring to a nunber of
ci rcunst ances observed that the investigating officer had
converted the case from302 IPC to 304 1PC on flinsy grounds
within hours of the registration of the case even w thout
waiting for the postnortem report. The learned Sessions
Judge further observed that it was a prina facie case of
del i berate murder of an innocent illiterate poor citizen of
Del hi in police custody and investigation was partisan

We are in full agreenent with the observati ons nade by
the |l earned Sessions Judge. As already noted during the
pendency of the wit petition before the H gh Court and
special leave petition before this Court the case was
further converted from304 IPCto 323/34 IPC. Prima facie
the police has acted in partisan manner to shield the rea
culprits and the investigation of the case has not been done
in a proper and objective manner. W are therefore of the
opinion that in the interest of justice it is necessary to
get a fresh investigation nade through an independent
authority so that truth may be known.
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Since according to the respondents charge-sheet has
al ready been submitted to the Magistrate we direct the tria
court before whomthe charge sheet has been submitted to
exercise his powers under Section 173(8) C. P.C. to direct
the Central Bureau of Investigation for proper and thorough
investigation of the case. On issue of such direction the
Central Bureau of Investigation will investigate the case in
an i ndependent and objective manner and it wll further
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submit additional charge sheet, if any, in accordance with
| aw. The appeal stands di sposed of accordingly.
N. V. K. Appeal disposed of.
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