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The Judgnent of the Court was delivered by

SRI KRI SHNA, J. : These two appeals by special |eave are directed against a
comon judgnent of the Madhya Pradesh High Court rendered in Crim nal
Appeal No. 411/2000 and Crim nal Appeal No. 414/2000 convicting the
appel l ants herein, Jitendra s/o Vijay Narayan @ Virendra Raghuwanshi and
Snmt. Sheela @ Chandrawati, under the Narcotic Drugs and Psychotropic

Subst ances Act, 1985.

According to the prosecution case |Inspector Rajendra Pathak (PW) of Police
Station, Datia, received secret information at 5 p.m on 12th August, 1999
that in front of the house of one Ranpyari Bilganiya her tenant was
standing with a scooter without nunmber plate and was likely to transport
charas and opium S.D. O (P) Angad Singh (PW8) was present at the police
station when this information was received. A constable was sent to cal

two i ndependent wi tnesses Sandeep (PW2) and Mukesh (PWB). The police party
thereafter left for the house of Ranpyari at 5.30 p.m According to the
prosecution’s version, accused Jitendra (Appellant in appeal No. 411/2000)
was standing in front of the house of Ranpyari along with a scooter. On a
request by the Police Oficer that he may be pernmitted to search the dicky
of the scooter, and after being apprised that the search may be given
either to the Police Oficer present or to the Magistrate, the accused
Jitendra agreed that the search may be taken by the Police Oficer. The
Police Oficer opened the dicky with a key supplied by Jitendra. This
search resulted in recovery of five packets of charas in a polythene bag
along with currency notes worth Rs. 20,000. The charas wei ghed one kil ogram
out of which two sanples of 100 grans each were taken out and seal ed.
Thereafter, the police party acconpani ed by a llady constabl e Pushpa (PW),
who was called fromthe police station, entered the house of Sm. Sheela @
Chandrawati, accused Jitendra's mother. The house of Sm. Sheel a was
searched and one kil ogram of ganja was recovered fromthe house. That was
sei zed by a seizure nmenn. Two sanpl es of 200 grans were taken out and
seal ed as per the panchanama. The sanmples were sent to the Forensic Science
Laboratory, Sagar for chem cal exam nation. The Chem cal Exam ner’ opined
that the sanples were charas and ganja respectively. The accused were
charged with of fences under Section 8 read with Section 18 and Section 8
read with Section 20 of the Narcotic Drugs and Psychotropi c Substances Act,
1985 (hereinafter referred to as 'the NDPS, Act’). The Special Judge after
trial acquitted both the accused of the charge under Section 8 read with
Section 18 but convicted the accused Jitendra and Sheela for offences under
Section 20(b) of the NDPS, Act. After a hearing on the question of

puni shnment, appellant Jitendra was sentenced to rigorous inprisonnent for
10 ten years and fine of Rs. one lakh and in default to a further sentence
of two years rigorous inprisonnent. The Appellant Sheela @ Chandrawati was
sentenced to rigorous inprisonnent for three years with a fine of Rs. 5000
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and in default to a further termof rigorous inprisonnment of six nonths.

Both the convicted accused appeal ed to the Hi gh Court. The Hi gh Court

mai nt ai ned the convictions and sentence i nposed upon Jitendra and di smi ssed
his appeal. As far as Snt. Sheela was concerned, the H gh Court reduced the
sentence of inprisonment to the period undergone in custody, which was
about 14 nonths, and reduced the fine to Rs. 2,000 by partly allow ng her
appeal

The | earned counsel for the appellants strongly urged that the H gh Court
has conmpletely m ssed the crucial issue that was urged on behal f of the
accused. He pointed out that this was a strange case where the materia
objects viz. one kilogramcharas alleged to have been seized fromthe
custody of Jitendra, and one kil ogram ganja alleged to have been seized
fromthe possession of Jitendra' s nmother, accused Sheela, were not at al
produced at the trial. Though it was the case of the prosecution that the
recovered articles of drugs were kept in the Ml khana, neither were the
mat eri al objects producd in the trial, nor was the Ml khana Mbharir

exam ned during thetrial to prove that the packets in which the sanples
were seal'ed had remained in Mal khana fromthe time of their receipt to the
time of their despatch to the Forensic Science Laboratory. He urged that
there was no material whatsoever before the trial court to prove that the
sampl es whi ch were despatched to the Forensic Science Laboratory were
actually drawn fromthe drugs alleged to have been seized fromthe two
accused. The | earned counsel also urged that the provisions of Section 52A
of the NDPS, Act are mandatory and that there was a violation of these
provisions in the matter of drawi ng of sanples as the sanples had been
drawn without the requisite order of the Magistrate as contenpl ated under
Section 52A. The | earned counsel “also urged certain other |egal issues, but
it is not necessary to consider them since, in our view, the accused are
entitled to succeed on the first contention of the |earned counsel

The evidence to prove that charas and ganja were recovered fromthe
possessi on of accused consisted of the evidence of the police officers and
the panch witnesses. The panch witnesses turned hostile. Thus, we find that
apart fromthe testinony of Rajendra Pathak (PW), Angadsingh (PW3) and
sub- I nspector D.J. Rai (PW), there is no independent witness as to the
recovery of the drugs fromthe possession of accused. The charas and ganja
all eged to have been seized fromthe possession of the accused were not
even produced before the trial court, so as to connect it with the sanples
sent to the Forensic Science Laboratory. There is no material produced in
the trial, apart fromthe interested testinony of police officers, to show
that the charas and ganja were seized fromthe possession of the accused or
that the sanples sent to the Forensic Science Laboratory were taken from
the drugs seized fromthe possession of the accused. Al'though, the High
Court noticed the fact that the charas and ganja alleged to have been

sei zed fromthe custody of the accused had neither been produced in the
court, nor marked as articles, which ought to have been done, the High
Court brushed aside the contention by observing that it would not vitiate
the conviction as it had been proved that the sanples were sent to the
Chemical Examiner in a properly sealed condition and those were found to be
charas and ganja. The H gh Court observed, "non-production of these
commodi ti es before the court is not fatal to the prosecution. The defence
also did not insist during the trial that these comodities should be
produced." The Hi gh Court relied on Section 465 of the Cr. C. P. to hold
that non-production of the material object was a nmere procedura
irregularity and did not cause prejudice to the accused.

In our view, the view taken by the Hi gh Court is unsustainable. In the
trial it was necessary for the prosecution to establish by cogent evidence
that the alleged quantities of charas and ganja were seized fromthe
prossessi on of the accused. The best evidence woul d have been the seized
mat eri al s whi ch ought to have been produced during the trial and nmarked as
materi al objects. There is no explanation for this failure to produce them
Mere oral evidence as to their features and production of panchanama does
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not di scharge the heavy burden which lies on the prosecution, particularly
where the offence is punishable with a stringent sentence as under the NDPS
Act. In this case, we notice that panchas have turned hostile so the
panchanama is nothing but a docunent witten by the concerned police

of ficer. The suggestion made by the defence in cross-exam nation is worthy
of notice. It was suggested to the prosecution witnesses that the |andl ady
of the house in collusion with police had | odged a fal se case only for
evicting the accused fromthe house in which they were living. Finally, we
notice that the Investigating Officer was al so not exam ned. Against this
background, to say that, despite the pancha w tnesses having turned
hostil e, the non-exam nation of the Investigating Oficer and non-
producti on of the seized drugs, the conviction under the NDPS, Act can
still be sustained, is far fatched.

The | earned counsel for - the appellants brought to our notice two nore
facts. The High Court seens to have relied on a copy of the letter dated
14th August, 1999 witten by the Superintendent of Police, Datia to the
Director, State Forensic Laboratory, Sagar and placed reliance thereupon
al t hough this was not a docunent produced during the trial and proved
according to | aw.  The Hi gh Court comented that the prosecution had failed
to exhibit the letter during thetrial and that the trial court was not
vigilant in this respect. In the absence of anyone affirmng the
correctness of the contents of the letter, the H gh Court has placed
reliance on the contents of the letter nerely on the ground that the said
docunent was nentioned at serial No. 9 in the charge sheet, and presunably
its copy must have been supplied to the accused. This is another |acuna
noti ceable in the judgrment of the Hi gh Court.

The | earned counsel for the appellant drew our attention to the fina

report dated 3.10.1999 subm tted under Section 173 of C. P.C, fromthe
original file. W notice sonething peculiar here. I'n the final report, in
Col um No. 16, headed "result of |aboratory analysis", it is stated "report
of FSL, Sagar is awaited". Interestingly, the report of the State Forensic
Laboratory, Sagar is dated 30.8.1999 (Ex.P/17) certifying that the packets
"A, 'B and 'C sent to the laboratory contained charas and ganja. It
appears strange to us that the final report submtted under Section 173 of
Cr.P.C. on 3.10.1999, on which the charge sheet was based, was submitted by
the police officer concerned either wi thout being aware of or without
reading the report of the Forensic Science Laboratory. O else, the
Forensi ¢ Sci ence Laboratory’s report is ante-dated. This is another
circunstance which mlitates strongly against the prosecution

Taking the cumul ative effect of all the circunstances, it appears to us
that the material placed on record by the prosecution does not bring hone
the charge beyond reasonabl e doubt. W are of the view'that upon-the
material placed on record it would be unsafe to convict the appellants:
They, are certainly entitled to the benefit of doubt.

In the resutl we allott the appeals, set aside the judgnent of the High
Court and the trial court and quash the convictions of 'the appellants. The
appel lant-Jitendra is directed to release fromcustody forthwith, if not
required in any other case.




