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PETI TI ONER:
H. LYNGDOH & ORS.

Vs.

RESPONDENT:
GROVLYN LYNGDCH, JUDGE

DATE OF JUDGVENTO02/03/1971

BENCH:

REDDY, P. JAGANMOHAN

BENCH:

REDDY, P. JAGANMOHAN

SHELAT, J. M

ClI TATI ON:

1971 AR 1110 1971 SCR (3) 903

1971 SCC (1) 754

ACT:

Assam Fundanental Rules, rr: 9(22), 56-Age of Superannuation
55 years- Menber of Assam Judi ci al Service appoi nt ed
temporarily as Judge of District Council Court of the
Autononous District of United Khasijaintia Hills-Continued
in service after superannuation by order of District Council
and placed in regular scale-Wether becones per manent
enpl oyee within meaning of r. 9(22).

HEADNOTE:

On January 26, 1950 the Autononous District of United Khasi-
Jaintia Hills was constituted by virtue of the provisions of
cl. 2 of Art. 244 and the Sixth Schedul e of the Constitution
of India. and the Governor of | Assam was enmpowered to
admini ster the said Autononpus District. Pursuant thereto
the Assam Autonomous District (Constitution of District
Councils) Rules. 1961 were enforced as from October 15,
1951. On June 27, 1952 a District Council and an - Executive
Conmittee was constituted for the said autonomous District.
The District Council was enpowered to constitute courts and
appoint suitable persons as Presiding Oficers. On June 7,
1954 t he United Khasi - Jai nti a Hlls Aut onomous
Di strict(Adm nistration of Justice) Rules, 1953 were framed
by the District Council. Under r. 9 a District Council
Court was constituted for the Autononous District. Judges
were to be appointed by the Executive Conmittee wth the
approval of the Governor. |In the absence of any /'rules
franmed by the District Council under r. 15 of t he
Constitution of Di strict Council Rul es, t he Assam
Fundanental Rules, subsidiary Rules and instructions were
applicable to the officers and staff or the D strict
Counci | . The respondent who was an Additional D strict
Judge in the senior Grade of the Assam Judicial Service was
appointed with effect from7-1-1954 tenporarily as a Judge
of the District 'Council Court w thout the approval of the
CGover nor . The CGovernor however appointed himalso as an
Additional District Judge, Lower Assam District. The scale
of pay was Rs. 750-960-1000. On 16-2-1957 the respondent
attained the age of superannuation on his conpletion of 55
years. Notwi thstanding this the District Council continued
him in service and by its order dated 22-4-1965 placed him
in the regular scale of Rs. 1200-60 (E.B.)-60.1500 wth
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effect from 1-4-1965. However subsequently the Executive
Conmittee terminated his services with effect from August
31, 1966. The respondent challenged this order by wit
petition in the H gh Court. Thereafter by special |eave the
matter cane up in appeal before this Court. The question
for consideration was whether in view of the definition of a
per manent post under Assam Fundanmental Rule 9(22) as a post

"carrying a definite scale of pay, sanctioned without [imt
of time’, the respondent was a pernmanent enpl oyee.
HELD : The respondent’s enploynment was tenporary and was

continuing as such. Merely placing himin a scale of pay
which was different to the one in which he was tenporarily
appoi nted did not make him a permanent enpl oyee. To becone
per manent he nust be confirnmed but that question could never
ari se because under Fundanental Rule 56 which was adnmittedly
applicable to himthe date of ‘his conpul sory retirenent was
the date on which he attained the age of 55 years. After
this he

904
could be retained with the sanction of the Governnent which
admittedly in his case had not been given. Even if the

validity of his appointment by the District Council w thout
the sanction of the CGovernor which was a necessary condition
for valid appoi ntment was overl ooked, he could not conplain
that his termnation by the very Council was wthout the
CGovernment’s sanction. [906 E-Q

The argunent that the Governor had invested the Respondent
with powers for the Schedule Districts and | omwer Assam was
unhel pful because this was donein 1954 long prior to his
attaining the age of superannuation, when without a wvalid
extension of the service he could not continue in_ service
after that date. [906 H

Accordingly the appeal must be allowed and the wit petition
di sm ssed

[ Personal remarks by the Chief Justice of the Hi gh Court
agai nst anot her judge of that Court di sapproved.]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Cvil Appeal No.~ 1929 of
1967.

Appeal by special leave fromthe judgnent and order dated
Septenber 15, 1967 of the Assam and Nagal and Hi gh Court ~in
Cvil,Rule No. 359 of 1966.

M C. Chagla and D. N. Mikherjee, for the appellants.

Sarjoo Prasad, R B. Datar and S. N. Prasad, for the respon-
dent .

The Judgrment of the Court was delivered by

P. Jagannmohan Reddy, J.-The short question in this Appea
whi ch is against the Judgnent of the H gh Court of “Assam and
Nagal and by Special |eave is whether the Respondent’s ser-
vices as Judge District Council Court of the Autononpus
Disirict of United Khasi-Jaintia Hills could be terminated
by the District Council. The facts relevant for the appea
are that on the 26th January 1950 the Autononpus District of
United Khasi-Jaintia Hills by virtue of the Provisions of
Clause 2 of Art. 244 and the Sixth Schedule to the
Constitution of India was constituted and the GCovernor of
Assam was enpowered to admnister the said Autononopus
District Pursuant thereto the Assam Autononmobus Districts
(Constitution of District Councils) Rules 1951 were enforced
as from the 15th Cctober 1951. On the 27th June 1952 a
District Council and an Executive Conmittee was constituted
for the said autononobus District. The District Council was




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 4

enmpowered to constitute Courts and appoint suitable persons
s Presiding Oficers. On 7th June 1954 United Khasi-Jaintia
Hills Autonormous District (Admnistration of Justice) Rules
1953
905
were franmed by the District Council with the approval of the
Governor, rule 9 of which reads as foll ows:
"Constitution of District Council Court(1)
There shall be one District Council Court for
the United Khasi-Jaintia Hills Aut onomous
District which shall be called ,the United
Khasi a-Jaintia Hlls District Council Court.
The Court shall consist of one or nor e
Judicial Oficers to be designated as Judge or
Judges appointed by the Executive Committee
with the approval of the Governor.
Provided that the Chief Executive Menber or
Menber of the Executive Conmittee or any other
menbers of the District Council shall not be
entitled to hold office as Judicial Oficer’
of the District Council court."
It is admitted that no rules were nade by the District
Council under Rule 15 of the Constitution of District
Council rules which enpowered it to regulate conditions of
service of Oficers and staff appointed to the services and
posts in connection with the affairs of the District
Council. In the absence of these rules- it is. also adnitted
that the Assam Fundanental Rules ~subsidiary Rules and
instructions were applicable tothe Oficers and staff of
the District Council.
The Respondent who was an Additional District Judge in the
senior grade of the Assam Judicial service was appointed
with effect from 7-1-1954 tenporarily as-a Judge of the
District Council without the approval of the Governor. The
Governor however appointed him also as an Addi ti onal
District Judge Lower AssamDistrict for the purpose of
di sposal of Civil and Crimnal matters under the respective
codes. On 16-2-1957 the Respondent attained the age of
super annuati on which was on his conpletion of 55 vyears. It
woul d however appear that notw thstanding his having reached
the age of superannuation the District Council continued him
in service and by its order dated 22-4-1965 placed him in
the Regul ar scale of Rs. 1200-60(EB)-601500 with effect from
1-4- 1965. Thereafter on 30-7-1956 the Executive Comm ttee
of the District Council served notice upon him that his
services alongwith the services of others nentioned in the
order were terminated from 31st August 1966. It is this
i mpugned order that was challenged in a Wit Petition which
the Respondents filed in the High Court. The " Hi gh  Court
cane to the conclusion that unless the contrary is /shown
that the Respondent was appointed by the District- Council
with the approval of the Governor while the terminatioon was
by the Council without
906
the approval of the Governor, though we observe that even
with respect to this nothing contrary was shown that the
Governor had not given his approval .
In our view a perusal of the order of appointnent would show
that it was issued by the Chief Executive Menber District
Council and it specifically states that the appointment is
temporary. |Imrediately after the Respondent had reached the
age of superannuation the High Court wote to the Chief
Executive Menber on 5-3-57 enquiries whether the Respondent
has been given an ,extension. In reply it was informed on
25-3-57 that ha was appointed on the 10th February 1954 as
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Judge of the District ,Council Courts on a tenporary basis;
"and he will as such continue- to performhis duties till
further orders made by the Council". The. initial tenporary
appoi ntnent as will be seen fromthe order of 10th February
1954 was on the scale of pay Rs. 75030-960-1000 but |ater he
was placed in a regular scale of pay of Rs. 1200 to Rs. 1500
as already adverted to. It is this ,order that is being
urged as having given the Respondent a pernmanent post,
because as the |earned Advocate submits, a per manent
enpl oyee is one who is appointed to a permanent post which
is defined under Assam Fundanmental Rule 9(22) as a post
carrying a definite scale of pay sanctioned without limt of
time". As we have already noticed the Respondent’ s
appoi ntnent was tenporary. and was continuing as such
Merely placing himin a'scale of pay which is different to
the one in which he was tenporarily appointed does not make
him a permanent enployee. To becone permanent he nust be
confirmed, but that question can never arise because under
those very Fundanental Rules which it is not denied apply to
himin the absence of any rules nmade by the District Counci

t he date of  his conpulsory retirenent accordi ng to
Fundanental Rule 56 is the date on which he attains the age
of 5 5 years and if he is retained after this date it can
only be done wth the sanction of the Governnment which
admttedly in his case has not been given. Even if the
validity of his appointment by the District Council without
the sanction of the Governor which was a necessary condition
for valid appointnent is overl ooked he cannot conplain that
hi s termnation by the very Council is without t he
CGovernor’s sanction. . W can find no justification for his
continuance nor has any rule or regulation  Fundanenta
ot herwi se shown to us to continue himin service without the
sanction and under sone valid rule. ~The argunent that the
, Governor had invested the Respondent with powers for the
Schedule Districts and | ower Assam is equally unhelpfu
because this was also admittedly done in 1954 long prior to
his attaining the age of superannuati on when w thout a valid
extension of the service he could not continue in service
after that date. Viewed

907

from any angle the respondent’s plea is untenable, as such
the appeal is allowed and the wit petition dismssed, ~ but
in the circunstances w thout costs.

Before we part with the case we were distressed to note cer-
tain personal remarks made by the [|earned Chief Justice
against one of the Hon' bl e Judges of that  Court. To us
these remarks do not appear to be either proper or just. By
maki ng these remarks the | earned Chief Justice has let . down

his office as well as his Court. 1In the objective discharge
of judicial functions there is little justification nay,
none-at-all to assune any attitude other than of - judicia

restraint or to use a |language while referring to one’'s
col | eagues other than that which has been hitherto adopted
by | ong usage.

G C Appeal all owed and petition dism ssed
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