| TEM NO. 16 COURT NO. 6 SECTION |1 A
SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (Crl) No(s).8989/2010

(From the judgenent and order dated 17/09/2010 in CRM No.

27367/ 2010 of The H GH COURT OF PUNJAB & HARYANA AT CHANDI GARH)

G AN SI NGH Petitioner(s)
VERSUS

STATE OF PUNJAB & ANR Respondent (s)

(Wth appln(s) for ex-Parte stay, exenption from filing c/c of the
i mpugned Judgnent, exenption fromfiling O T.

Date: 23/11/2010 This Petition was called on for hearing today.

CORAM

HON BLE MR, JUSTI CE MARKANDEY KATJU

HON' BLE MRS. JUSTI CE GYAN SUDHA M SRA
For Petitioner(s) M. Rajiv Kataria, Adv.for

M S. Del hi Law Chanbers

UPON hearing counsel the Court nade the follow ng
ORDER

Learned counsel for the petitioner has relied on
three decisions of this Court, all by two Judge Benches.
They are B.S.Joshi vs. State of Haryana (2003) 4 SCC 675;
Ni khil Merchant vs. Central Bureau of Investigation and
Anot her (2008) 9 SCC 677; and Manoj Sharma vs. State and
Gt hers (2008) 16 SCC 1.

It is true that in the last two decisions, one of
us, Hon' ble M. Justice Markandey Katju, was a nenber but a
Judge should always be open to correct his m stakes. e
feel that these decisions require re-consideration and hence
we direct that this matter be placed before a |arger Bench
to reconsider the correctness of the aforesaid three
deci si ons.

Let the papers of this case be placed before Hon' ble
Chief Justice of India for constituting a |arger Bench.



(Parveen Kr. Chaw a) ( I'ndu Satija)
Court Master Court Master

[ Reportable Signed Order is placed on the file]



REPORTABLE
N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

PETITION(S) FOR SPECIAL LEAVE TO APPEAL(CRL.) NO 8989 OF

2010

G AN SI NGH .. PETI TI ONER
VERSUS

STATE OF PUNJAB & ANOTHER .. RESPONDENTS
ORDER

Heard | earned counsel for the petitioner.

The petitioner has been convicted under Section 420
and Section 120B, |IPC by the |earned Magistrate. He filed
an appeal challenging his conviction before the |earned
Sessi ons Judge. Wil e his appeal was pending, he filed an
application before the learned Sessions Judge for
conpounding the offence, which, according to the |earned
counsel, was directed to be taken up along with the nmain
appeal . Thereafter, the petitioner filed a petition under
Section 482, C.P.C. for quashing of the FIR on the ground
of conpoundi ng the offence. That petition under Section 482
Cr.P.C. has been dismssed by the Hi gh Court by its inpugned
order. Hence, this petition has been filed in this Court.

Learned counsel for the petitioner has relied on
three decisions of this Court, all by two Judge Benches.

They are B.S.Joshi vs. State of Haryana (2003) 4 SCC 675;



Ni khil Merchant vs. Central Bureau of Investigation and
Anot her (2008) 9 SCC 677; and Manoj Sharma vs. State and
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QO hers (2008) 16 SCC 1. In these decisions, this Court has
indirectly permtted conmpoundi ng of non- conpoundabl e
of f ences. One of us, Hon' ble M. Justice Mrkandey Katj u,
was a nenber to the |ast two deci sions.

Section 320, C.P.C. nentions certain offences as
conpoundabl e, certain other offences as conpoundable wth
the perm ssion of the Court, and the other offences as non-
conmpoundabl e vi de Section 320(7).

Section 420, IPC, one of the counts on which the
petitioner has been convicted, no doubt, is a conpoundable
of fence with perm ssion of the Court in view of Section 320,
Cr.P.C. but Section 120B |IPC, the other count on which the
petitioner has been convicted, IS a non-conpoundabl e
of f ence. Section 120B(crimnal conspiracy) is a separate
offence and since it is a non-conpoundable offence, we
cannot permt it to be conpounded.

The Court cannot amend the statute and nust maintain
judicial restraint in this connection. The Courts shoul d
not try to take over the function of the Parlianent or
executive. It is the legislature alone which can anend
Section 320 Cr.P.C

We are of the opinion that the above three decisions

require to be re-considered as, in our opinion, something



whi ch cannot be done directly cannot be done indirectly. 1In
our, prima facie, opinion, non-conpoundabl e offences cannot
be permtted to be conpounded by the Court, whether directly
or indirectly. Hence, the above three decisions do not
appear to us to be correctly decided.
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It is true that in the last two decisions, one of
us, Hon'ble M. Justice Markandey Katju, was a nenber but a
Judge should always be open to correct his m stakes. We
feel that these decisions require re-consideration and hence
we direct that this matter be placed before a |arger Bench
to reconsider the <correctness of the aforesaid three
deci si ons.

Let the papers of this case be placed before Hon' ble

Chief Justice of India for constituting a | arger Bench.

NEW DELHI ;e J.
NOVEMBER 23, 2010 [ GYAN SUDHA M SRA]



