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were convicted by the Trial Court under Section 306, Indian
Penal Code, 1860 (for short "IPC') and each sentenced to six
years R 1. and fine of Rs. 2,000/-, or, in default, further
R 1. for nine nonths, for abetting the conm ssion of suicide
by Kul want Kaur. On appeal to the High Court, the conviction
of both has been naintained but the sentence of G an Kaur

al one has been reduced to R 1. for three years. These
appeal s by special |eave are against their conviction and
sentence under Section 306, |PC

The conviction of the appellants has been assail ed,
inter alia, on the ground that Section 306, IPCis
unconstitutional. The first argument advanced to chall enge
the constitutional validity of Section 306, IPC rests on the
decision in P. Rathinamvs. Union of India and Anr., 1994)
SCC 394, by a Bench of two | earned Judges of this Court
wherein Section 309, 1PC has been held to be
unconstitutional as violative of Article 21 of’ the
Constitution. It is urged that right to die’ being included
in Article 21 of the Constitution as held in P. Rathinam
decl aring Section 309, IPCto be unconstitutional, any
person alletting the conm ssion of suicide by another is
nerely assisting in the enforcenent of the fundamental right
under Article 21; and, therefore, Section 306. |IPC
penal i sing assisted suicide is equally violative of Article
21. This argunent, /it is urged, is alone sufficient to
declare that Section 306, |IPC also is unconstitutional being
violative of Article 21 of the Constitution.

One of the points directly raised is the inclusion of
the ‘right to die’” within the anbit of Article 21 of the
Constitution, to contend that any person assisting the
enforcenent of the ‘right to die’ is nerely assisting in the
enforcenent of the fundamental right under Article 21 which
cannot be penal; and Section 306, |PC naking that act
puni shabl e, therefore, violates Article 21. In view of this
argunent based on the decision in P. Rathinam a
reconsi deration of that decision is inescapable.

In view of the significance of this contention
i nvol ving a substantial question of |law as to the
interpretation of Article 21 relating to the constitutiona
validity of Section 306, |I.P.C. which requires
reconsi deration of their decision in P.Rathinam the
Di vi si on Bench before which these appeal s cane up for
hearing has referred the matter to a Constitution Bench for
deciding the sane. This is how the matter cones before the
Constitution Bench.

In addition to the | earned counsel for the parties the
| earned Attorney CGeneral of India who appeared inresponse
to the notice, we also requested Shri Fali S. Narinman and
Shri Soli J. Sorabjee, Senior Advocates to appear as ani cus
curiae in this nmatter. Al the | earned counsel appearing
bef ore us have rendered great assistance to enable us to
decide this ticklish and sensitive issue.

We may now refer to the subm ssions of the severa
| ear ned counsel who ably projected the different points of
Vi ew.

Shri Ujagar Singh and Shri B.S. Malik appeared in these
matters for the appellants to support the challenge to the
constitutional validity of Sections 306 and 309, |IPC. Both
the | earned counsel counsel contended that Section 306 as
wel | as Section 309 are unconstitutional. Both of them
relied on the decision in P. Rathinam However, Shri U agar
Si ngh supported the conclusion in P. Rathinamof the
constitutional invalidity of Section 309, IPC only on the
ground of violation of Article 14 and not Article 21. Shri
B.S. Malik contended euthanasia is not rel evant for deciding
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the question of constitutional validity of Section 309. He
submitted that Article 21 cannot be construed to include
within it the so called 'right to die’ since Article 21
guarantees protection of life and liberty and not its
extinction. He submtted that Section 309 does not violate
even Article 14 since the provision of sentence therein
gives anple discretion to apply that provision with
conpassion to an unfortunate victimof circunstances
attenpting to commt suicide. Shri Nariman referred to the
reported decisions to indicate that the enforcenent of this
provision by the courts has been with compassion to ensure
that it is not harsh in operation. Shri Narimn submtted
that the decision in P. Rathinamrequires reconsideration as
it is incorrect. Shri Soli J. Sorabjee submtted that
Section 306 can survive independently of Section 309, |IPC as
it does not violate either Article 14 or Article 21. Shr
Sorabj ee did not support the construction made of Article 21
in P. Rathinamto include therein the "right to die' but he
supported the conclusion that Section 309 is
unconstitutional on the ground that it violates Article 14
of the Constitution. Shri Sorabjee subnmitted that it has
been universally acknow edged that a provision to punish
attenpted suicide is monstrous and barbaric and, therefore,
it must be held to be violative of Article 14 of the
Constitution. Shri Sorabjee’s argunent, therefore, is that
Section 306, |PC nust’ be upheld as constitutional but
Section 309 shoul d be held as unconstitutional, not as
violative of Article 21 as held in P. Rathi nam but being
violative of Article 14 of the Constitution. He al so sought
assistance fromArticle 21 to support the argunent base
Article 14.

At this stage, it would be appropriate to refer to the
deci si ons wherein the question of constitutional validity of
Section 309, |PC was considered.

Maruti Shri Pati Dubal, Vs. State of Maharashtra, 1987
Crl.L.J.743, is the decision by a Division Bench of the
Bonbay Hi gh Court. In that decision, P.B.Sawant, J., as he
then was, speaking for the Division Bench held that Section
309 IPCis violative of Article 14 as well as Article 21 of
the Constitution. The provision was held to be
discrimnatory in nature and also arbitrary so asto violate
the equality guaranteed by Article 14. Article 21 was
construed to include the right to die’, or to term nate
one’s own life. For this reason it was held to violate
Article 21 al so.

State Vs. Sanjay Kumar Bhatia, 1985 Crl.L.J.931, is the
deci sion of the Del hi Hi gh Court. Sachar, J., as he then
was, speaking for the Division Bench said that the
conti nuance of Section 309 IPC is an anachroni smunworthy of
human society |ike ours. However, the question of its
constitutional validity with reference to any provision of
the Constitution was not considered. Further consideration
of this decision is, therefore, not necessary.

Chenna Jagadeeswar and another Vs. State of Andhra

Pradesh, 1988 Crl.L.J.549, is the decision by a D vision
Bench of the Andhra Pradesh Hi gh Court. The challenge to the
constitutional validity of Section 309 |IPC was rejected
therein. The argunent that Article 21 includes the right to
die’ was rejected. It was al so pointed out by Amarethwari,
J. speaking for the Division Bench that the Courts have
sufficient power to see that unwarranted harsh treatnent or-
prejudice is not nmeted out to those who need care and
attention, This negatived the suggested violation of Article
14.

The only decision of this Court is P.Rathinamby a
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Bench of two | earned Judges. Hansaria, J. speaking for the
Di vi sion Bench rejected the challenge to the constitutional
validity of Section 309 based on Article 14 but upheld the
chal l enge on the basis of Article 21 of the Constitution
The earlier decisions of the Bonmbay H gh Court and the
Andhra Pradesh Hi gh Court were considered and agreement was
expressed with the view taken by the Andhra Pradesh Hi gh
Court as regards Section 309 qua Article 14. The deci sion
then proceeds to consider the challenge with reference to
Article 21 of the Constitution. It was held that Article 21
has enough positive content in it so that it also includes
the "right to die’ which inevitably leads to the right to
conmit suicide. Expressing agreement with the view of the
Bonbay Hi gh Court in respect of the content of Article 21,
it was held as under
<SLS>

"Keeping in view all-the above, we state that right to
live of which Article 21 speaks of can be said to bring in
its trail theright not tolive a forced life."
( Page 410)
<SLE>
The concl usi on of the discussion was sunmmari sed as under
<SLS>

"On the basis of what has been hel d and noted above, we
state that Section /309 of the Penal Code deserves to be
ef faced fromthe statute book to humani ze our penal |aws. It
is acruel and irrational provision, and it may result in
puni shi ng a person agai n (doubly) who has suffered agony and
woul d be undergoi ng i gnomi ny because of his failure to
commt suicide. Then an-act of suicide cannot be said to be
against religion, norality or public policy, and an act of
attenpted suicide has no baneful effect on society. Further
suicide or attenpt to conmmt it causes no harmto others,
because of which State's interference with the personal
liberty of the persons concernedis not called for.

We, therefore, hold that Section 309 violates Article
21, and so, it is void. May it be said that the view taken
by us woul d advance not only the cause of hunani zation,
which is a need of the day, but of globalizationalso, as by
ef faci ng Section 309, we would be attuning this part of our
crimnal law to the gl obal wavel ength."
( Page 429 )
<SLE>

At this stage it may be nentioned that reference has
been made in P.Rathi nam and t he Bonbay Hi gh- Court decision
to the debate relating to euthanasia, the sociological and
psychol ogi cal factors contributing to suicidal tendencies
and the gl obal debate on the desirability of not! punishing
"attenpt to commit suicide’'. The absence of provisions to
puni sh attenpted suicide in several jurisdictions has al so
been noticed. The desirability of attenpted suici de not
bei ng made a penal of fence and the reconmendati on of 'the Law
Conmi ssion to delete Section 309 fromthe |Indian Penal Code
has al so been adverted to. W may refer only to the
recomendati on contained in the 42nd Report (1971) of the
Law Conmi ssi on of India which contains the gist of this
| ogi c and was nmade taking into account all these aspects.
The relevant extract is, as under
<SLS>
"16. 31 Section 309 penalizes an attenpt to commt sui cide.
It may be nmentioned that suicide was regarded as perm ssible
in sone circunstances in ancient India. In the Chapter on
"The hermit in the forest", Manu's Code (See : Laws of Manu
transl ated by George Buhler, Sacred Books of the East edited
by F.Max Muller, (1967 Reprint) Vol.25, page 204,J Shl okas
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31 ad 32) says

"31. O let himwalk, fully determ ned and goi ng
straight on, in a north-easterly direction, subsisting on
water and air, until his body sinks to rest.

31. A Brahmana having got rid of his body by one of
those nodes (i.e. drowning, precipitating burning or
starving) practised by the great sages, is exalted in the
worl d of Brahamana, free fromsorrow and fear".

Two comment ators of Manu, CGovardhana and Kul | uka (See
Medhatithi’s comrentary on Manu), say that a man nay
undert ake t he mahaprasthana (great departure) on a journey
whi ch ends in death, when he is incurably diseased or neets
with a great msfortune, ‘and that, because it is taught in
the Sastras, it is not opposed to the Vedic rul es which
forbid suicide (See : Laws of Manu, translated by George
Buhl er, Sacred Books of the East edited by F.Max Miller,
(1967 Reprint) Vol .25, page 204,footnote 31). To this Max
Mul | er .adds a note as follows :- (See : |bid)

"Fromthe parallel passage of Apas tanbha II, 23, 2, it
is, however, evident that a voluntary death by starvation
was considered the befitting conclusion of a hermt’'s life.
The antiquity and general preval ence of the practice may be
inferred fromthe fact that the Jaina ascetics, too,
consider it particularly neritorious."

16. 32 Looking at the offence of attenpting to comm't
suicide, it has been observed by an English witer: (See
H Romi ||y Fedden : Suicide (London, 1938), page 42).

"It seens a nonstrous procedure to inflict further
suffering on even a single individual who has already found
life so unbearabl e, his chances of happi ness so slender
that he has been willing to face pain and death-in order to
cease living. That those for whomlife i's altogether bitter
shoul d be subjected to further bitterness and degradati on
seems perverse |egislation.”

Acting on the view that such persons deserve the active
sympat hy of society and not condemnati on or punishment, the
British Parlianment enacted the Suicide Act in 1961 whereby
attenpt to commit suicide ceased to be an of fence.

16.33 W& included in our Questionnaire the question whether
attenpt to commit suicide should be punishable at all.

Qpi nion was nore or |less equally divided. W are, however
definitely of the view that the penal Provision is harsh and
unjustifiable and it should be repeal ed."

(enphasi s suppli ed)

<SLE>
A Bill was introduced in 1972 to amend the I'ndian Penal Code
by del eting Section 309. However, the Bill |apsed and no

attenpt has been nade as yet to inplenment that
recomrendati on of the Law Conm ssi on

The desirability of retaining Section 309 in the
Statute is a different matter and non-sequitur in the
context of constitutional validity of that provision which
has to be tested with reference to some provision in the
Constitution of India. Assuming for this purpose that it may
be desirable to delete Section 309 fromthe Indian Pena
Code for the reasons which led to the recommendati on of the
Law Conmi ssion and the fornation of that opinion by persons
opposed to the continuance of such a provision, that cannot
be a reason by itself to declare Section 309
unconstitutional unless it is held to be violative of any
specific provision in the Constitution. For this reason
chall enge to the constitutional validity of Section 309 has
been made and is also required to be considered only with
reference to Articles 14 and 21 of the Constitution. W,
therefore, proceed now to consider the question of
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constitutional validity with reference to Articles 14 and 21
of the Constitution. Any further reference to the gl oba
debate on the desirability of retaining a penal provision to
puni sh attenpted suicide is unnecessary for the purpose of
this decision. Undue enphasis on that aspect and
particularly the reference to euthanasia cases tends to
befog the real issue of the constitutionality of the

provi sion and the crux of the matter which is determ native
of the issue.

In P. Rathinamit was held that the scope of Article 21
includes the 'right to die’. P. Rathinamheld that Article
21 has also a positive content and is not nerely negative in
its reach. Reliance was placed on certain decisions to
indicate the wide anbit of Article 21 wherein the termlife’
does not mean 'nere aninmal existence’ but right to live with
human dignity’ enbracing quality of Iife. Drawi ng anal ogy
fromthe interpretation of freedom of speech and expression’
to include freedom not to speak, freedom of association and
noverent’ 'to include the freedomnot to join any association
or to nmove anywhere, freedomof business’ to include freedom
not to do-business, it was held in P. Rathinamthat
logically it must follow that right to |ive would include
right not tolive, i.e., right to die or to ternminate one’s
life. Having concluded that Article 21 includes also the
right to die, it was held that Section 309. |IPC was
violative of Article 21. This is the only basis in P
Rat hinamto hold that Section 309, IPC is unconstitutional
"Right to die’ - Is it included in Article 21?

The first question is : Wuether, the scope of Article
21 also includes the "right to die’ ? Article 21 is as
under :

Article 21

<SLS>

"21. Protection of life and personal liberty No person shal
be deprived of his life or personal liberty except according
to procedure established by |aw "

<SLE>

A significant part of the judgnent in P. Rathinam on
this aspect, is as under:
<SLS>

"If a person has a right to live, question is whether
he has right not to live. The Bonbay H gh Court stated in
paragraph 10 of its judgment that as all the fundanenta
rights are to be read together, as held in R C. Cooper V.
Union of India what is true of one fundanental right is also
true O another fundanental right. It was then stated that
is not, and cannot be, seriously disputed that fundanenta
rights have their positive as well as negative aspects. For
exanpl e, freedom of speech and expression includes freedom
not to speak. Simlarly, the freedom of association and
noverent includes freedomnot to join any association or
nove anywhere. So too, freedom O business includes freedom
not to do business. It was, therefore, stated that l|ogically
it must follow that the right to live will include right not
tolive, i.e.,* right to die or to termnate one’'s life.

Two of the abovenaned and critics of the Bonbay
judgnent have stated that the aforesaid analogy is
"m spl aced", which could have arisen on account of
superficial conparison between the freedomns, ignoring the
i nherent difference between one fundanmental right and ,the
other. It has been argued that the negative aspect of the
right to live would nean the end or extinction of the
positive aspect, and so, it is not the suspension as such of
the right as is in the case of 'silence’ or ’'non-
association’ and 'no nmovenent’. It has al so been stated that
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the right to life stands on different footing from ot her
rights as all other rights are derivable fromthe right to
live.

The aforesaid criticismis only partially correct
i nasmuch as though the negative aspect may not be inferable
on the anal ogy of the rights conferred by different clauses
of Article 19, one may refuse to live, if his |life be not
according to the person concerned worth living or if the
ri chness and fullness of life were not to denmand |iving
further. One may rightly think that having achi eved al
wor | dl y pl easures or happi ness, he has; sone- thing to
achi eve beyond this life. This desire for comrunion with God
may very rightly lead even a very healthy mnd to think that
he woul d forego his right to Iive and would rather choose
not to live. In any case, a person cannot be forced to enjoy
right tolife to his detrinent, disadvantage or disliking.
XXX XXX XXX

Keeping in view all the above, we state that right to
live of which Article 21 speaks of can be said to bring in
its trail the right not to live a forced life.

In this context, reference may be nade to what Al an
A. Stone, while serving as Professor of Law and Psychiatry in
Harvard University stated in his 1987 Jonas Robitscher
Menorial Lecture in Law and Psychiatry, under the caption
"The Right to Die: New Problens for Lawa and Medi ci ne and
Psychiatry. (This |ecture has been printed at pp.627 to 643
of Emory Law Journal, Vol.37, 1988). One of the basic
theories of the lecture of Professor Stone was that right to
die inevitably leads to the right to commt suicide."
(enphasi s suppli ed)

(Pages 409-410)
<SLE>

From the above extract, it is clear that in substance
the reason for that viewis, that if a person has a right to
live, he also has a right not tolive. The decisions relied
on for taking that viewrelate to other fundamental rights
whi ch deal with different situations and different kind of
rights. In those cases the fundanental right is of ‘a
positive kind, for exanple, freedomof speech, freedom of
associ ati on, freedom of movement, freedom of business etc.
whi ch were held to include the negative aspect of there
bei ng no conpul sion to exercise that right by doing the
guaranteed positive act. Those decisions nerely held that
the right to do an act includes also the right not to doan
act in that manner. It does not flow from those decisions
that if the right is for protection fromany intrusion
thereof by others or in other words the right hasthe
negati ve aspect of not being deprived by others of its
continued exercise e.g. the right to life or persona
liberty, then the converse positive act also flows therefrom
to pernmit expressly its discontinuance or extinction by the
hol der of such right. In those decisions it is the negative
aspect of the right that was invoked for which no positive
or overt act was required to be done by inplication. This
difference in the nature of rights has to be borne in mnd
when nmaki ng the conparison for the application of this
principle.

When a man conmits suicide he has to undertake certain
positive overt acts and the genesis of those acts cannot be
traced to, or be included within the protection of the
"right to life' under Article 21. The significant aspect of
"sanctity of life' is also not to be overlooked. Article 21
is a provision guaranteeing protection of Iife and persona
liberty and by no stretch of inmagination can extinction of
life' be read to be included in protection of life'.
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What ever may be the phil osophy of permtting a person to
extinguish his Iife by conmtting suicide, we find it
difficult to construe Article 21 to include within it the
right to die’ as a part of the fundanental right guaranteed
therein. "Right to life' is a natural right enbodied in
Article 21 but suicide is an unnatural term nation or
extinction of life and, therefore, inconpatible and

i nconsistent with the concept of right tolife'. Wth
respect and in all hunmility, we find no sinilarity in the
nature of the other rights, such as the right to freedom of
speech’ etc. to provide a comparable basis to hold that the
"right to life' also includes the "right to die’. Wth
respect, the conparison i's i napposite, for the reason
indicated in the context of Article 21. The deci sions
relating to other fundanental rights wherein the absence of
conpul sion to exercise a right was held to be included
within the exercise of that right, are not available to
support - the viewtaken in P. Rathinamqua Article 21.

To gi've nmeaning and content to the word 'life’ in
Article 21, it has been construed as life with human
dignity. Any aspect of |ife which nakes it dignified may be
read into it but not that which extinguishes it and is,
therefore, inconsistent with the continued existence of life
resulting in effacing the right itself. The right to die’
if any, is inherently inconsistent with the right to life’
as is death’ with life’.

Pr ot agoni sm of eut hanasia on the view that existence in
persi stent vegetative state (PVS) is not a benefit to the
patient of a termnal illness being unrelated to the
principle of "sanctity of life" or the right to live with
dignity’ is of no assistance to determ ne the scope of
Article 21 for deciding whether the guarantee of right to
life' therein includes the right to die’. The right to life’
including the right to live with human dignity woul d mean
the existence of such a right upto the end of natural life.
This also includes the right to a dignified life upto the
poi nt of death including a dignified procedure of death. In
ot her words, this may include the right of a dying 'man'to
also die with dignity when his life is ebbing out. But the
"right to die’ with dignity at the end of life'is not to be
confused or equated with the right to die’ an unnatura
death curtailing the natural span of life.

A question nay arise, in the context of a dying man
who is, terminally ill or in a persistent vegetative state
that he nmay be permitted to terminate it by a premature
extinction of his life in those circunmstances. This category
of cases may fall within the anbit of the "right to die
with dignity as a part of right to live with dignhity, when
death due to term nation of natural life is certain and
i mm nent and the process of natural death has commenced.
These are not cases of extinguishing life but only of
accel erating concl usion of the process of natural death
whi ch has al ready commenced. The debate even in such cases
to permt physician assisted termnation of life is
inconclusive. It is sufficient to reiterate that the
argunent to support the view of permitting term nation of
l[ife in such cases to reduce the period of suffering during
the process of certain natural death is not available to
interpret Article 21 to include therein the right to curtai
the natural span of life.

W are, therefore, unable to concur with the
interpretation of Article 21 made in P. Rathinam The only
reason for which Section 309 is held to be violative of
Article 21 in P. Rathinam does not w thstand | egal scrutiny.
We are unable to hold that Section 309 I.P.C. is violative
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of Article 21.

The only surviving question for consideration nowis
whet her Section 309 IPCis violative of Article 14, to
support the concl usion reached in P.Rathinam

The basis of the decision in P. Rathinam discussed
above, was not supported by any of the |earned counse
except Shri B.S. Malik. On the basis of the decision in
P. Rathinamit was urged that Section 306 also is violative
of Article 21, as mentioned earlier. On the view we have
taken that Article 21 does not include the right to die’ as
held in P. Rathinam the first argument to challenge the
constitutional validity of Section 306, |IPC also on that
basis fails, and is rejected.

Article 14 - Is it violated by Section 309, I.P.C. ?

We woul d now consider the constitutional validity of
Section 309 with reference to Article 14 of the
Constitution. In substance, the argunment of Shri U agar
Si ngh, Shri B.S. Malik and Shri Soli J. Sobrajee on this
point is that it is a nonstrous and barbaric provision
whi ch violates the equality clause being discrimnatory and
arbitrary. It was contended that attenpted suicide is not
puni shabl e in any other civilized society and there is a
strong opi ni on agai nst the retention of such a pena
provi sion which | ed the Law Comm ssion of India also to
recormend its deletion. Shri Sorabjee contended that the
wi de anplitude of Article 14 together with the right to live
with dignity included in Article 21, renders Section 309
unconstitutional. It \is in this manner, invoking Article 21
l[imted to life with dignity (not including therein the
right to die’) that Shri_ Sorabjee refers to Article 21 al ong
with Article 14 to assail thevalidity of Section 309, |IPC
The concl usion reached in P. Rathinamis supported on this
ground.

We have forned the opinion that there is no merit in
the chal | enge based even on Article 14 of the Constitution
The contention based on Article 14 was rejected in P
Rat hi nam al so. It was held therein as under
<SLS>

"The Bonbay Hi gh Court held Section 309 as violation of
Article 14 also nmainly because of two reasons.  First, which
act or acts in series of acts will constitute attenpt to
suicide, where to draw the line, is not known - sone
attenpts may be serious while others non-serious. It was
stated that in fact phil osophers, noralists and sociol ogists
were not agreed upon what constituted suicide. The want of
pl ausi bl e definition or even guidelines, made Section 309
arbitrary as per the | earned Judges. Another reason given
was that Section 309 treats all attenpts to commt suicide
by the same nmeasure without referring to the circunstances
in which attenpts are nmade.

The first of the aforesaid reasons is not sound,
according to us, because whatever differences there may be
as to what constitutes suicide, there is no doubt that
suicide is intentional taking of one’'s life, as stated at
p. 1521 of Encycl opaedia of Crinme and Justice, Vol. IV, 1983
Edn. O course, there still exists difference anong suicide
researchers as to what constitutes suicidal behavior, for
exanpl e, whether narcotic addiction, chronic al coholism
heavy cigarette snoking, reckless driving, other risk-taking
behaviors are suicidal or not. It may also be that different
net hods are adopted for conmitting suicide, for exanple, use
of fire-arm poisoning especially by drugs, overdoses,
hangi ng, inhal ation of gas. Even so, suicide is capable of a
broad definition, as has been given in the aforesaid
Webster’s Dictionary. Further, on a prosecution being
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launched it is always open to an accused to take the plea
that his act did not constitute suicide where-upon the court
woul d deci de this aspect al so.

Insofar as treating of different attenpts to conmit
sui ci de by the sane neasure is concerned, the sane al so
cannot be regarded as violative of Article 14, inasnuch as
the nature, gravity and extent of attenpt nay be taken care
of by tailoring the sentence appropriately. It is worth
poi nting out that Section 309 has only provided the naxi mum
sentence which is up to one year. It provides for inposition
of fine only as a punishrment. It is this aspect which
wei ghed with the Division Bench of Andhra Pradesh H gh Court
inits aforesaid decision to disagree with the Bonbay view
by stating that in certain cases even Probation of O fenders
Act can be pressed into service, whose Section 12 enabl es
the court to ensure that no stigma or disqualification is
attached to such a person.

We agree with the view taken by the Andhra Pradesh Hi gh
Court as regards Section 309 qua Article 14."

( Page 405)
(enphasi s-suppli ed)
<SLE>

Wth respect, we are in agreenent with the view so taken qua
Article 14, in P. Rathinam

We have already stated that the debate on the
desirability of retaining such a penal provision of
puni shing attenpted suicide, including the recommendati on
for its deletion by the Law Commi ssion are not sufficient to
i ndicate that the provision is unconstitutional being
violative of Article 14. Even if those factsare to weigh,
the severity of the provisionis mtigated by the w de
di scretion in the matter of sentencing since there.is no
requi renent of awardi ng any m ni num sentence and the
sentence of inprisonment is not even conpul sory. There is
al so no mininmumfine prescribed as sentence, which al one may
be the puni shment awarded on convi ction under Section 309,
| PC. This aspect is noticed in P. (Rathi nam for hol ding that
Article 14 is not viol ated.

The reported deci si ons show that even on conviction
under Section 309, IPC, in practice the accused has been
dealt with conpassion by giving benefit under the Probation
of Ofenders Act, 1958 or Section 562 of the Code of
Crimnal Procedure, 1908 corresponding to Section 360 of the
Crimnal Procedure Code, 1973 : M. Barkat Vs. Enperor, AR
1934 Lah. 514; Enperor Vs. Dwarka Pooja, 14 -BomL.R 146;
Emperor Vs. M. Dhirajia, AIR 1940 All. 486; Ram Sunder Vs.
State of Uttar Pradesh, AIR 1962 All. 262; Valentino Vs.
State, AR 1967 CGoa 138; Phul bhai Vs. State of Mharashtra,
1976 Crl. L.J. 1519; Radharani Vs.State of MP., AIR 1981 SC
1776; Rukhmina Devi Vs. State of U P., 1988 Crl.L.J. 548.
The above quoted discussion in P. Rathinamqua Article 14 is
sufficient to reject the challenge based on Article 14.

We may briefly refer to the aid of Article 21 sought by

Shri Sorabjee to buttress the chall enge based on Article 14.
We have earlier held that right to die’ is not included in
the ‘right to life' under Article 21. For the same reason
right to live with human dignity’ cannot be construed to
include within its anbit the right to termnate natura
life, at |east before comrencenment of the natural process of
certain death. W do not see how Article 21 can be pressed
into service to support the chall enge based on Article 14.
It cannot, therefore, be accepted that Section 309 is
violative either of Article 14 or Article 21 of the
Constitution.

It follows that there is no ground to hold that Section




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 11 of

13

309, IPCis constitutionally invalid. The contrary view
taken in P. Rathinamon the basis of the construction nmade
of Article 21 to include therein the right to die’ cannot be
accepted by us to be correct. That decision cannot be
supported even on the basis of Article 14. It foll ows that
Section 309, IPCis not to be treated as unconstitutiona

for any reason.

Validity of Section 306 |I.P.C.

The question now is whether Section 306, IPCis
unconstitutional for any other reason. In our opinion, the
chall enge to the constitutional validity of Section 309, |IPC
havi ng been rejected, no serious challenge to the
constitutional validity of Section 306 survives. W have
already rejected the main chall enge based on P. Rathi nam on
the ground that ‘right to die’ is included in Article 21

It is significant that Section 306 enacts a distinct
of fence which is capabl e of existence independent of Section
309, IPC Sections 306 and 309 read as under

<SLS>
Secti on 306:
"306. Abetnent of suicide - If any person conmits suicide,

whoever abets the conmi ssion of such suicide, shall be

puni shed with inprisonment of either description for a term
whi ch may extend to ten years. and shall also be liable to
fine."

Secti on 309:

"309. Attenpt to commit suicide- Woever attenpts to commit
sui ci de and does any act towards the comm ssion of such

of fence. shall be punished with sinple inprisonnent for a
termwhich may extend to one year or with fine, or with
both. "

<SLE>

Section 306 prescribes puni shnent for abetnment of
sui cide’ while Section 309 punishes attenpt to commt
suicide’ . Abetnent of attenpt to commit suicide is outside
the purview of Section 306 and it is punishable only under
Section 309 read with Section 107, IPC. In certain other
jurisdictions, even though attenpt to commt suicide is not
a penal offence yet the abettor is nmade puni shable. The
provi sion there, provides for the punishnment O abetnent of
suicide as well as abetment of attenpt to commt sui cide.
Thus, even where the punishnent for attenpt to commt
suicide is not considered desirable, its abetnent is made a
penal offence. In other words assisted suicide and assisted
attenpt to commit suicide are made puni shable for cogent
reasons in the interest of society. Such a provisionis
consi dered desirable to also prevent the danger inherent in
the absence of such a penal provision. The argunents which
are advanced to support the plea for not punishing the
person who attenpts to commit suicide do not avail for the
benefit of another person assisting in the commi ssion of
suicide or inits attenpt. This plea was strongly advanced
by the |l earned Attorney General as well as the amicus curiae
Shri Nariman and Shri Sorabjee. W find great force in the
subm ssi on.

The abettor is viewed differently, inasmuch as he abets
the extingui shment of |ife of another persons and puni shnent
of abetnent is considered necessary to prevent abuse of the
absence of such a penal provision. The Suicide Act, 1961 in
the English Law contains the rel evant provisions as under
<SLS>
"1. Suicide to cease to be a crinme
The rule of |aw whereby it is a crine for a person to conmt
sui ci de is hereby abrogated.
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NOTE

Suicide. "Felo de se or suicide is, where a man of the age
of discretion, and conpos nentis, voluntarily kills hinself
by stabbi ng, poison or any other way" and was a fel ony at
conmon | aw. see 1 Hale PC 411-419, This section abrogates
that rule of law. but, by virtue of s 2(1) Post, a person
who ai ds abets, counsels or Procures the suicide or
attenpted suicide of another is guilty of a statutory

of f ence.

The requirement that satisfactory evidence of suicida
intent is always necessary to establish suicide as a cause
of death is not altered by the passing of this Act : see Rv
Cardi ff Coroner, ex p Thonas [1970] 3 AIl ER 469, [1970] 1
W.R 1475.

2. Criminal liability for conplicity in another’s suicide
(1) A person who aids, abets, counsels or procures the
sui ci de” of another, or an attenpt by another to conmt
suicide, shall be liable on conviction on indictrment to

i mprisonment for a termnot exceeding fourteen years."
(enphasi s-suppli ed)

<SLE>

This distinctionis well recognized and is brought out
in certain decisions of other countries. The Supreme Court
of Canada in Rodriguez'v. B.C. (AG), 107 D.L.R (4th
Series) 342, states as under :-
<SLS>

"Sanctity of life, as we will see, has been understood
historically as excluding freedom of choice in the self-
infliction of death and certainly in the invol venent of
others in carrying out that choice. At the very least, no
new consensus has energed in society opposing the right of
the state to regulate the involvement O others in
exerci sing power over individuals ending their lives.,"

(at page 389)
<SLE>

Airedale NNH A Trust v. Bland, 1993 (2) WL.R 316
(HL.), was a case relating to withdrawal of artificial
nmeasures for continuance of life by a physician. Even'though
it is not necessary to deal with physician assisted suicide
or euthanasia cases, a brief reference to this decision
cited at the Bar may be made. In the context of existence in
the persistent vegetative state of no benefit to the
patient, the principle of sanctity of life, which it is the
concern of the State, was stated to be not an absol ute one.
In such cases al so, the existing crucial distinction between
cases in which a physician decides not to provide, or to
continue to provide, for his patient, treatnent or care
which could or mght prolong his life, and those in which he
deci des, for exanple, by administering a | ethal drug,
actively to bring his patient’s life to an end, was
indicated and it was then stated as under :-
<SLS>
PR But it is not lawful for a doctor to administer a
drug to his patient to bring about his death, even though
that course is pronpted by a humanitarian desire to end his
suf fering, however great that suffering may be : see Reg. v.
Cox (unreported), 18 September, 1992. So to act is to cross
the Rubi con which runs between on the one hand the care of
the living patient and on the other hand euthanasia -
actively causing his death to avoid or to end his suffering.
Eut hanasia is not lawful at common law. It is of course
wel | known that there are many responsi bl e menbers of our
soci ety who believe that euthanasia should be made | awfu
but that result could, |I believe, only be achieved by
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| egi sl ati on which expresses the denocratic will that

so fundanmental a change should be made in our |aw. and can
if enacted, ensure that such legalized killing can only be
carried out subject to appropriate supervision and control
(enphasi s suppli ed)

(at page 368)

<SLE>

The desirability of bringing about such a change was
consi dered to be the function of the |egislature by enacting
a suitable law providing therein adequate safeguards to
prevent any possi bl e abuse.

The decision of the United States Court of Appeals
for the Ninth Crcuit in Conpassion in Dying vs. State of
Washi ngton, 49 F.3d 586, which reversed the decision of
United States District Court. WD. Washington reported in
850 Federal Supplenment 1454, has al so rel evance. The
constitutional validity of the State statute that banned
physi ci an ‘assisted suicide by mentally conpetent. terminally
ill adult's was in question. The District
Court held unconstitutional the provision punishing for
promoting a suicide attenpt. On appeal. that judgnent was
reversed and the constitutional validity of the provision
was uphel d.

This caution even'in cases of physician assisted
suicide is sufficient' to indicate that assisted suicides
out side that category have no rational basis to claim
exclusion of the fundamental of sanctity of life. The
reasons assigned for attacking a provision which penalizes
attenpted suicide are not available to the abettor of
sui cide or attenpted suicide. Abetnment of suicide or
attenpted suicide is a distinct offence which'is found
enacted even in the |aw of the countries where attenpted
sui cide is not made puni shabl e. Section 306 |.P.C enacts a
di stinct offence which can survive independent of Section
309 inthe |I.P.C. The |learned Attorney General as well as
both the |l earned amicus curiae rightly supported the
constitutional validity of Section 306 |I.P.C

The Bonbay Hi gh Court in Naresh Marotrao Sakbre and
Anot her vs. Union of India and others, 1895 Crl.L.J. 96,
consi dered the question of validity of Section 306 |I.P.C.
and uphel d the sane. No decision hol ding Section 306 |.P.C
to be unconstitutional has been cited before us. W find no
reason to hold either Section 309 or Section 306 |.P.C. to
be unconstitutional

For the reasons we have given, the decisions of the
Bonbay Hi gh Court in Maruti Shri Pati Dubal vs. State of
Maharashtra, 1987 Crl. L.J. 743, and of a Division Bench of
this Court in P. Rathinamvs. Union of India and Anr., 1994
(3) SCC 394, wherein Section 309 |I.P.C. has been held to be
unconstitutional, are not correct. The concl usion of the
Andhra Pradesh Hi gh Court in Chenna agadeeswar and anot her
vs. State of Andhra Pradesh, 1988 Crl.L.J. 549, that Section
309 I.P.C. is not violative of either Article 14 or Article
21 of the Constitution is approved for the reasons given
herein. The questions of constitutional validity of Sections
306 and 309 |.P.C. are decided accordingly, by holding that
nei ther of the two provisions is constitutionally invalid.

These appeal s woul d now be |isted before the
appropriate Division Bench for their decision on nerits in
accordance with law treating Sections 306 and 309 |.P.C. to
be constitutionally valid.




