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I ncome-tax--1lncone escaping assessment--Non-disclosure of

material facts by assessee--" Material facts ,— meani ng
of --1ndian Incone Tax Act. 1922 (11 of 1922), as anended in
1948, s. 34(1)(a), Explanation--Constitution of India, Art.

226.

HEADNOTE:

The appellant, a private limted company, was assessed to
income tax for the assessment years 1942-43, 1943-44 and
1944-45 by three separate orders dated January 26, 1944,
February 12, 1944, and February 15, 1945, under S. 23(3) of
the Indian Incone Tax Act on returns filed by it wth

statenments of account .

On March 28, 1951, three notices

under S. 34 of the Act were issued calling upon it to submt
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fresh returns for the said assessnent years. The appellant
filed the returns but thereafter applied to the Hi gh Court
under Art. 226 of the Constitution for wits restraining the
I ncome-tax Officer frominitiating assessnent proceedi ngs on
the basis of the said notices on the ground, inter alia,
that he had no jurisdiction to issue the-said notices. In
his report to the Conm ssioner of Incone-tax for obtaining
sanction to initiate the said proceedings the I|ncone-tax
Oficer had stated as follows : -

" Profit of Rs. 5,46,002 on sale of shares and securities
escaped assessnment altogether. At the tine of the origina
assessment the then I. T. O nerely accepted the conmpany’s
version that the sale of shares were casual transactions and
were in the nature of nmere change of investnents. Now the
results of the conmpany’s trading fromyear to year show t hat
the conpany has really been systenmatically carrying out a
trade in the sale of investnments. As such the conpany had
failed to disclose the true intention behind the sale of the
shares as such S. 34(1)(a) nay be attracted"

The question for determ nation was whether in the circum
stance the Incone-tax Officer was right in issuing notices
on the assessee under S.  34(1l)(a) of the Act.

Held, (per S. K Das; K C’ Das Gupta and N. R Ayyangar
jj-), that before the lInconme-tax Officer could issue a
notice under $ . 34(1)(a) of the Indian Incone-tax Act, two
conditions precedent’ nust co-exist, nanely, that he nust
have reason to believe (i) that incone, profits or gains had
been wunder-assessed and (2) that such under-assessment was
due to non-disclosure of material facts by the assessee.

242

Al t hough what facts would be necessary and material for the
assessment in a particular case nust depend on the facts of
that case, there could be no doubt- that™ the burden of
disclosing all the primary facts must invariably be on the
assessee.

The Explanation to S. 34(1) made it clear that that burden
could not be fully discharged by sinmply producing the
account books and other docunents, but the assessee must
al so di scl ose such specific itens or portions thereof ‘as are
rel evant to the assessnent. But once he has done so, it is
for the Income-tax Oficer to draw the proper inferences of
fact and law therefromand the assessee cannot further be
called upon to do so for him The Explanation does not
enlarge the scope of the section so as to include " the
di scl osure " of such inferences.

The question whether by the sale of shares the assessee in
the instant case intended to change the formof investnent
or to make a business profit was one of an inferential  fact
and the failure to disclose such intention could not by
itself amunt to a failure or omssion to disclose a
material fact within the meaning of S. 34(1)(a) of ‘the Act.
Were, however, the Inconme-tax Oficer has prima facie
reasonabl e grounds for believing that there has been a  non-
di scl osure of a primary material fact, that by itself gives
him the jurisdiction to issue a notice under s. 34 of the
Act, and the adequacy or otherw se of the grounds of such
belief is not open to investigation by the Court. It is for
the assessee who wants to challenge such jurisdiction to
establish that the Income-tax Oficer had no material for
such belief.

Since, in the instant case, there was no non-di scl osure of a
primary material fact which the assessee was bound to
di sclose wunder S. 34(1)(a) of the Act, the Incone-tax
Oficer had no jurisdiction to issue the notices in
qguesti on.
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It is incorrect to say that the question of under-assessnent
by reason of non-disclosure of a material fact was relevant
only for the purpose of applying either the longer or the
shorter period of limtation prescribed by the section and
not for jurisdiction and, therefore, not a proper matter for
i nvestigation under Art. 226 of the Constitution

The Hi gh Courts have anple powers under Art. 226 of the
Constitution, and are in duty bound thereunder, to issue
such appropriate orders or directions as are necessary in
order to prevent persons frombeing subjected to |engthy
proceedi ngs and unnecessary harassnents by an executive
authority acting without jurisdiction. Alternative renedies
such as are provided by the Incone-tax Act cannot always be
a sufficient reason for refusing quick relief ina fit and
proper case.

Per Hidayatullah, J.-The Explanation to s. 34(1) of the
I ndian I ncone-tax Act clearly indicates that the-duty of the
assessee thereunder -does not  end by nerely produci ng
evidence ~or disclosing the primary facts, but also extends
to the di'sclosure

243

of such other facts relating to status, agency, benam
nature of the transaction, the nature of the trading and the
i ke, which he knows but do not appear from the evidence,
and which may be necessary for interpreting the evidence.
If the evidence produced hides nothing and di scl oses
everything, the assessee cannot be subjected to s. 34 nerely
because the Incone-tax O ficer misinterprets such evidence.
But it is otherwise if the assessee raises a contention that
is contrary to fact and requires the Income-tax Oficer to
di scover the truth for hinself for that would be to suppress
a material fact that would attract the section

Since, in the present case, an investment conpany dealing in
stocks and shares, not only know ngly suppressed that fact
but contended otherwi se, there was non-disclosure of a
material fact necessary for its assessnent, and sufficient
to attract S. 34(1) (a) of the Act.

Per Shah, J.-The expression " has reason to believe in s.
34(1)(a) of the Indian Incone-tax Act does not nmean a 'purely
subj ective satisfaction of the Inconme-tax  Oficer but
predi cates the exi stence of reasons on which such belief has
to be founded. That belief, therefore, cannot be founded on
nere suspicion and nust be based on evidence and any
guestion as to the adequacy of such evidence is wholly
imaterial at that stage.

Whet her all the material facts necessary for the assessnent
had or had not been fully and truly disclosed in a
particular case has to be examined, in the fight of the
Expl anation to S. 34(1)(a).

If there is disclosure of some facts but not all,” a tax
payer cannot resist reassessnent on the plea that such non-
di scl osure was due to the negligence or inadvertence on the
part of the Income-tax Oficer to scrutinise the materials
bef ore him

Wiere the exi stence of reasonable belief that there bad been
under-assessnment due to non-disclosure by the assessee,
which is a condition precedent to exercise of the power
under s. 34(1)(a) is asserted by the assessing authority and
the record prima facie supports its existence, any enquiry
as to whether the authority could reasonably hold the belief
that the under assessnment was due to non-disclosure by the
assessee of material facts necessary for the assessnent
must, be barred.
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JUDGVENT:

CIVIL APPELLATE JURI SDICTION. Civil Appeal No. 197 of 1954.
Appeal from the Judgnment and Order dated the 25th March

1953, of the Calcutta Hi gh Court in Appeal from Oigina
Order No. 54 of 1953.

Sachi n Chaudhury, Sukumar Mtter, S. N. Mikherjee and D. N
Ghosh, for the appellant.
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K. N. Raj agopal Sastri and D. CGupta, for the respondents.

1960. Novermber 1. The Judgnent of S. K Das, K C. Das
Gupta and N. Raj agopal a Ayyangar, JJ., was delivered by K
C. Das GQ@pta, J. M Hdayatullah, J. and J. C  Shah, J.,
del i vered separate Judgnents.

DAS GUPTA J.-This appeal is against an appellate decision of
a Bench of the Calcutta High Court by which in reversal of
the order made by the Trial Judge the Bench rejected the
present appellant’s application wunder Art. 226 of the

Consti tution. The appellant is a private linted conpany
i ncorporated under the Indian Conpany’s Act and has its
regi stered office in Calcutta. It was assessed to incone-

tax for the assessnent years, 1942-43, 1943-44- and 1944-45
by three separate orders dated January 26, 1944, February
12, 1944, and February 15, 1945, respectively. These
assessments were, made under s. 23(3) of the Indian [|ncone-
tax Act upon returns filed by it acconpanied by statenents
of account. The first two assessnents were made by M. L.
D. Rozario the then Income-tax O ficer and the |last one by
M. K D. Banerjee. The taxes assessed were duly paid up
On March 28, 1951, three notices purporting to be under s.
34 of the Indian Income-tax Act, 1922, were issued by the
i ncome-tax O ficer calling upon the conpany to submit fresh
returns of its total incone and the total world ' incone
assessable for the three accounting years relating to the
three assessnent years, 1942-431943-44 and 1944-45. The
appel I ant conpany furnished re. turns in conpliance with the
noti ces but on Septenber 18, 1951, applied to the H'gh Court
of Calcutta for issue under Art. 226 of the Constitution of
appropriate wits or orders directing the Incone-tax O ficer
not to proceed to assess it on the basis of these notices.
The first ground on which this prayer was -based was
mentioned in the petition in these terns:-" The -said
pretended notice was issued without the existence of the
necessary conditions precedent which confers jurisdiction
under section 34 aforenentioned, whether

245
before or after the amendnent in 1948 ". The other ground
urged was that the amendment to s. 34 of the Incone-tax. Act
in 1948 was not retrospective and that the assessnent’ for
the vyears 1942-43, 1943-44 and 1944-45 becane barred | ong
bef ore March 1951.
The Trial Judge held that the first ground was not made out
but being of opinion that the amendi ng Act of 1948 was not
retrospective, he held that the notices issued were wthout
jurisdiction. Accordingly he made an order prohibiting the
| ncone-t ax Oficer from continuing t he assessment
proceedi ngs on the basis of the inpugned notices.
The learned Judges who heard the appeal agreed wth the
Trial Judge that the first ground had not been made out.
They hel d however that in consequence of the anmendment of s.
34 in 1948 the objection on the ground of Ilimtation nust
also fail. A point of constitutional |aw which appears to
have been rai sed before the appeal court was al so rejected.
The appeal was allowed and the conpany’s application under
Art. 226 was dism ssed with costs.
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The Conpany has preferred the present appeal on the strength
of a certificate issued by the H gh Court wunder Art.
133(1)(a) of the Constitution.

The only point raised before us is that the courts bel ow
were wong in holding that the first ground that the notices
wer e issued wthout the existence of the necessary
conditions precedent which confers jurisdiction under s. 34
had not been nade out. As it is no |onger disputed that s.
34 as anmended in 1948 applies to the present case we have to
consider the section as it stood after the amendment in
1948, in deciding this question of jurisdiction. The
rel evant portion of the section was in these words : -

" 34. Inconme escaping assessnent.-(1) If-

(a) the Incone-tax Officer has reason to believe that by
reason of the omission or failure on the part of an
assessee to make a return of his income under s. 22 for any
year or to disclose fully and truly all material facts
necessary for his assessment for that year, income, profits
or gain chargeable to income-tax have escaped assessnent for
that year, or have been

246

under - assessed, or assessed at too low a rate, or have been
made the subject of excessive relief under the Act, or
excessive | oss or depreciation allowance has been conputed,

or
(b) notwithstanding that there has been no onission or
failure as nentioned in clause (a) on the part of the
assessee, the |Income-tax Oficer has in consequence of
information in his possession reason to believe that incone,
profits or gains chargeable to income tax have escaped
assessment for any year, or have been under-assessed, or
assessed at too low a rate or have been made the subject of
excessive relief under this Act, or that excessive loss or
depreci ation all owance has been conput ed:

He may in cases falling under clause (a) at any tinme wthin
eight years and in cases falling under clause (b)  at any
time within four years of the end of that year, serve on the
assessee, or, if the assessee is a conmpany, on the principa
officer thereof, a notice containing all or any of the
requi renments which may be included in-a notice under sub-
section (2) of section 22 and may proceed to -assess _or
reassess such incone, profits or gains or reconmpute thelo0ss
or depreciation allowance; and the provisions of this Act
shall, so far as nay be, apply accordingly as if the notice
were a notice issued under that sub-section:-

Provi ded t hat -

(i) the Income-tax Oficer shall not issue a notice under
this subsection, wunless he has recorded his reasons. for
doing so and the Conmi ssioner is satisfied on such reasons
recorded that it is a fit case for the issue of such notice;
(ii) the tax shall be chargeable at the rate at “which it
woul d have been charged had the income, profits or gains not
escaped assessnent or full assessnment, as the case may be;
and

(iii) where the assessnent made or to be nmmde is  an
assessment nade or to be made on a person deened to be the
agent of a non-resident person under section 43, this sub-

section shall have effect as if for the periods of eight
years and four years a period of one year was substituted.
247

Expl anati on-Production before the Incone-tax Oficer of
account - books or other evidence fromwhich material facts
could with due diligence have been’ discovered by the
I ncome-tax O ficer will not necessarily anmount to disclosure
within the neaning of, this section."
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To confer jurisdiction under this section to issue notice in
respect of assessments beyond the period of four years, but
within a period of eight years, fromthe end of the rel evant
year two conditions have therefore to be satisfied. The
first is that the Incone-tax Oficer nust have reason to
beli eve that income, profits or gains chargeable to incone-
tax have been under-assessed. The second is that he nust
have also reason to believe that such " under assessment "
has occurred by reason of either (i) omission or failure on
the part of an assessee to nmake a return of his inconme under
s. 22, or (ii) omssion or failure on the part of an
assessee to disclose fully and truly all material facts
necessary for his assessnent for that vyear. Both these
conditions are conditions precedent to be satisfied before
the Income-tax O ficer could have jurisdiction to issue a
noti ce for the assessnent or re-assessment beyond the period
of four years but withinthe period of eight years, fromthe
end of the year in question
No di spute appears to have been raised at any stage in this
case as regards the first condition not having been
satisfied and we proceed on the basi's that the |I|ncone-tax
Oficer had in fact reason to believe that there had been an
under - assessnment in each of the assessnent years, 1942-43,
1943-44 and 1944-45. The appellant’s case has all along
been that the second condition was not satisfied. As
admttedly the appellant had filed its return of incone
under s. 22, the Income-tax O ficer could have no reason to
bel i eve that under-assessment had resulted fromthe failure
to make a return of income. The only question is whether
the Income-tax Oficer had reason to believe that " there
had been sone omission or failure to disclose fully and
truly all material facts necessary
248
for the assessnent for any of these years in consequence
of whi ch the under-assessnent took pl ace.
Bef ore we proceed to consider the materials on record to see
whet her the appellant has succeeded ,in showing that the
I nconme-tax O ficer could have no reason, on the ‘materials
before him to believe that there had been any om ssion to
di scl ose material facts, as mentioned in the section, it is
necessary to exam ne the preci se scope of disclosure which

the section denands. The words used are " om ssion or
failure to disclose fully and truly all nmaterial  facts
necessary for his assessnment for that year ". It postulates

a duty on every assessee to disclose fully and truly al
material facts necessary for his assessnent. \Wat facts are

material, and necessary for assessnent will differ from case
to case. In every assessnment proceeding, the assessing
authority will, for the purpose of computing or deternining

the proper tax due from an assessee, require to know all the
facts which help himin comng to the correct conclusion

From the primary facts in his Possession, whether on
di scl osure by the assessee, or discovered by him on the
basis of the facts disclosed, or otherw se-the assessing
authority has to draw inferences as regards certain other
facts; and ultimately, fromthe primary facts and the
further facts inferred fromthem the authority has to draw
the proper legal inferences, and ascertain on a correct
interpretation of the taxing enactment, the proper tax
| evi abl e. Thus, when a question arises whether certain
income received by an assessee is capital receipt, or
revenue receipt, the assessing authority has to find out
what primary facts have been proved, what other facts can be
inferred fromthem and taking all these together, to decide
what the | egal inference should be.
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There can be no doubt that the duty of disclosing all the
primary facts relevant to the decision of the question
before the assessing authority lies on the assessee. To

nmeet a possible contention that when some account books or
ot her evidence has been produced, there is no duty on the
assessee to disclose further facts, which on due diligence,
the I ncome-tax

249
Oficer mght have discovered, the Legislature has put in
the Explanation, which has been set out above., In view of
the Explanation, it will not be open to the assessee to say,
for exanple-" | have produced the account books and the

docunents: You, the assessing officer exam ne them and find
out the facts necessary for your purpose: My duty is done
wi th disclosing these account-books and the docunents". His
omssion to bring to the assessing authority's attention
these particular “items” in the account books, or t he
particul ar portions of the documents, which are relevant,
ampunt | to " omission to disclose fully and truly al
materi al facts necessary for his assessnent.” Nor will he be
able to —contend successfully that by disclosing certain
evidence, he should be deemed to have disclosed other
evi dence, which m ght ‘have been di scovered by the assessing
authority if he had pursued investigation on the basis of
what has been disclosed. The Explanation.to the section
gives a quietus to all such contentions; and the position
remains that so far as primary facts are concerned, it is
the assessee’s duty to disclose all of ‘themincluding
particul ar entries in.account books, particul ar portions of
documents and documents, and other evidence, which could
have been di scovered by the assessing authority, from the
documents and ot her evidence discl osed.

Does the duty however extend beyond the full and ‘truthfu
di scl osure of all primary facts ? I'n ouropinion, the answer

to this question nust be in the negative. Once all  the
primary facts are before the assessing authority, he
requires no further assistance by way of disclosure., It is

for himto decide what inferences of facts can be reasonably
drawn and what |egal inferences have ultimately to be drawn.
It is not for somebody el se-far | ess the assessee--to tel

the assessing authority what inferences-whether of facts or

aw should be drawn. Indeed, when it is remenbered that
people often differ as regards what inferences should be
drawmm from given facts, it will be nmeaningless to denand
that the assessee nust discl ose

32
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what inferences-whether of facts or |aw he would draw from
the primary facts.

If from primary facts nore inferences than one could be
drawn, it would not be possible to say that the  assessee
shoul d have drawn any particul ar inference and conmuni cated
it to the assessing authority. How could an assessee be
charged with failure to comunicate an inference, which he
m ght or mght not have drawn ?

It may be pointed out that the Explanation to the sub-
section has nothing to do with " inferences and deal s only
with the question whether primary nmaterial facts not
di scl osed could still be said to be constructively discl osed
on the ground that with due diligence the Incone-tax O ficer
could have discovered them from the facts actual ly
di scl osed. The Explanation has not the effect of enlarging
the section, by casting a duty on the assessee to disclose "
inferences "-to draw the proper inferences being the duty
i nposed on the Income-fax Oficer
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We have therefore cone to the Conclusion that while the duty
of the assessee is to disclose fully and truly all primary
rel evant facts, it does not extend beyond this.

The position therefore is that if there were in fact sone
reasonabl e grounds for thinking that there had been any non-
di scl osure as regards any primary fact, which could have a
mat eri al bearing on the question of "under assessnents that
would be sufficient to give jurisdiction to the Incone-tax
Oficer to issue the notice, % under s. 34. Whet her these
grounds were adequate or not for arriving at the conclusion
that there was a non disclosure of material facts would not
be open for the court’s investigation. |In other words, al
that is necessary to give this special jurisdictionis that
the Inconme-tax officer had when he assuned jurisdiction
some prinma facie grounds for thinking that there had been
sone non-di sclosure of material facts.

Clearly it is theduty of the assessee who wants the court
to hold that jurisdiction was |acking, to establish that the
I nconme-tax OFficer had no material at all before him for
bel i eving that there had been such

251

non di sclosure. To establishthis the company has relied on
the statenents in the assessnent orders for the three vyears
in question and on the statenent of ' Kanakendra Narayan
Banerjee in the report nmade by himto the Comn ssioner of
I ncome-tax for the purpose of obtaining sanction to initiate
proceedings tinder s. 34 and also onhis statenent in the
affidavit on oath inreply to the wit petition. The report
is in these words: -

" Profit of Rs. 5,48,002 on sale of shares ~and securities
escaped assessnent altogether

At the tine of the original assessnent the then |.T.0
nerely accepted the conpany’s version that the 'sale of
shares were casual transactions and were in the nature of
mere change of investnents. Now the results of t he
conpany’s trading fromyear to year show that the / conpany
has really been systematically carrying out a trade in the
sale of investnents. As such the conpany had failed to
disclose the true intention behind the sale of the 'shares
and as such s. 34(1)(a) may be attracted."

The only nondisclosure nentioned in the report is that the
conpany had failed to disclose " the trueintention behind
the sale of the shares ". M. Choudhury contends that this
is not an om ssion to disclose a material fact wthin the
neaning of s. 34. The question whether sales of certain
shares were by way of changing the investnments or by way of
trading in shares has to be decided on a consideration of
different circunmstances, including the frequency of. the
sal es, the nature of the shares sold, the price received as
conpared with the cost price, and several other relevant
facts. It is the duty of the assessee to disclose-all the
facts which have a bearing on the question; but whether the
assessee had the intention to make a business profit as
di stinguished fromthe intention to change the formof the
investnents is really an inference to be drawn by the
assessing authority from the naterial facts taken in
conjunction wth the surroundi ng circunstances. The |aw
does not require the assessee to state the conclusion that
could reasonable drawn fromthe primary facts. The

252

guestion of the assessee’s intention is an inferential fact
and so the assessee’s omssion to state his " true
intentions behind the sale of shares " cannot by itself be
considered to be a failure or onmission to disclose any
material fact wthin the neaning of s. 34. | ndeed, an
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assessee whose contention is that the shares were sold to
change the formof investnent and not with the intention of
maki ng a busi ness profit cannot be expected to say that his
true intention was other than what he contended it to be.
Dealing with this question the |learned Chief Justice has
sai d: -
" The expression that the Respondent had failed to disclose
the true intention behind the sale of shares " may | ack
di rect ness, but that deficiency of |anguage is not
sufficient to enable the Respondent to contend, in view of
the circunmstances alleged, that no failure to disclose facts
was being conplained of. On the facts as stated by the
I nconme-tax Officer, it is clear that there had been a
failure to disclose the fact that the Respondent was a
dealer in shares and what the Incone-tax Officer neant by
the [Ianguage wused by himwas that the Respondent had not
di scl osed that the sale of shares had been of the nature of
a trading sal e, made in pursuance of an intention to make a
busi ness /profit, _and not of the nature of a change of
i nvest mnent, made i n pursuance of an.intention to put certain
capital assets into another form If that be so, it 1is
equally clear that the Incone-tax Oficer who, by the way,
was a successor to the officers who had made the origina
assessnments, was not merely changing his opinion as to facts
previously known, but was taking notice of a new fact."
The Ilearned Chief Justice seens to have proceeded on the
basis that when fromcertain facts inferences are to be
drawmn there is a duty on the assessee to state what the
correct inference 'should be and if he has nmade a wong
statenment as regards the inferences to be drawn that also is
an " omission or failure to disclose a nmaterial fact For
the reasons given earlier we do not think that this is the
correct position in | aw.
It is clear therefore that if one looked at this report

253
only it would not be possible to say that the Income. tax
Oficer had any non-disclosure of naterial facts’' by the
assessee in mnd when he assuned jurisdiction. |t has 'to be
remenber ed however that in sending a report to the
Conmi ssi oner the Income-tax O ficer mght not fully set out
what he thought ampunted to a non-disclosure, because it is
concei vable that the report may not be drawn up carefully
and may not contain a reference to all the non-disclosures
that operated on his mnd. W have however on the record an
affidavit sworn by the sane |nconme-tax O ficer who started
the s. 34 proceedings. It is reasonable to expect that in
this affidavit which was his opportunity to tell the court
what non-disclosure he took into consideration he would
state as clearly as possible the material facts in respect
of which there had not been in his viewa full and true
di scl osure. M. Banerjee’'s statenents in this matter are
contained in paras. 5 6 and 7 of his affidavit. They are
in these words: -
It 5. Wth reference to paragraphs 2 and 3 of the said

petition, | crave reference to the assessnent orders therein
nent i oned. The assessnent order dated the 15th February,
1945, was nmde by Sri Kali Das Banerjee now |ncone-tax
O ficer Conpanies District Il and the other two assessment
orders were made by L. D. Rozario who is now in the
enpl oyment of Ms Lovelock & Lewes. | find fromthe notes

made by me in the order sheet of the assessment year 1944-45
and ny order dated the 7th July, 1944 that M. Smith of Ms.
Lovelock & Lewes attended before ne and stated that the
profits of the conmpany arising out of dealings in shares
were not taxable as the conpany was not a dealer in shares
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and securities. Subsequently on the 18th August 1944, Ms.
Lovelock & Lewes wote a letter to ne setting out the
contentions of their clients and inter alia stated that
throughout the whole history the conpany bought no shares
what so. ever. Sri K D. Banerjee was accordingly led to
bel i eve that the dealings in shares were casual transactions
and were in the nature of mere change in investnments and the
profits resulting therefromwere
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not taxable. The assessment orders were made on the basis
that the petitioner did not carry on any business dealings
in shares. A copy of the said |letter dated the 18th August,
1944, as also the relevant portion of the note sheet are
i ncluded in the schedul e hereto annexed and narked "

6. In the assessnents for 1945-46 and 1946-47, which were
conpleted in April 1950, the profits on sale of shares were
included in the total assessable income of the conmpany it
havi ng been then di scovered that the petitioner was in fact
carrying on business in shar es contrary to its
representation that it was not. The conpany filed appeals
before the Appellate Assistant~ Conm ssioner, which were
rejected in Septenber 1950, and the assessments wer e
confirmed. The conpany thereafter filed a second appea

before the 1In. cone-tax Tribunal which appeals are now
pendi ng.

7. Wth reference to para. 5 of the said petition, | deny
that | pretended to act under s. 34 of the Income-tax Act as
al | eged. | have reasons to believe that by reason of the

om ssion or failure of the conmpany to disclose fully and
truly all material facts necessary for its assessnents, the
income, pro. fits and gains chargeable to incone-tax had
been wunder assessed. | recorded ny reasons and nade three
reports (one for each year) in the prescribed form and
submitted them before the Conmi ssi oner of Incone-tax and the
latter was satisfied that it was a fit case for issue of a

notice wunder s. 34 of the Income-tax Act. Thereafter |
i ssued the prescribed notices under s. 34 of the |Incone-tax
Act . The said reports were made and notices Ji'ssued in

respect of all the three years nentioned in the petition and
copies of the report and notice for one of such years are
included in the schedule hereto annexed and marked " A ".
The report and notices for the two other years are exactly
simlar."

It appears from this that the statenments made by or - on
behal f of the conmpany which the assessing authority
considered to anount to non-disclosure of —material facts
were these:-(i) the company was not
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whol e of its history the conpany bought no shar es
what soever. It has not been suggested before us that, in

fact at any tine up to the conclusion of the assessnent
proceedings for the years 1942-43, 1943-44 and 1944-45 the
conpany did in fact make a single purchase of shares.
Clearly therefore the Inconme-tax Oficer had no reasonable
ground for thinking that anything as regards the purchase of
shares had not been disclosed. The conpany does not dispute
that the statement was nmade on its behalf that it was not a
"I dealer " in shares and securities. It appears clear that
the Income-tax Oficers who made the assessnents for the
years 1942-43, 1943-44 and 1944-45 proceeded on the basis
that this was an investnent conpany and considered the
guestion whether in spite of its being an investnent conpany
certain sales of shares wherefromthe company made a profit
were by way of trading in shares and not by way of changing
t he form of investnent. VWet her these sales by an
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i nvestment conpany should in law be treated as trading
transactions, and the profits made fromthe sales trading
profits liable to tax, was the matter which it was the
Income-tax Officer’s task to decide. No duty lay on the
conpany to adnmit that these transactions were by way of
trade. The fact that on behalf of the conpany M. Smith of
Lovel ock & Lewes stated that the conpany was not a dealer in
shares and securities does not therefore anmount to an
om ssion to disclose fully and truly any nmaterial fact.

To ascertain whether the Incone-tax O ficer could have had
in mnd any non-disclosure as a ground for thinking that by
reason of such non-disclosure an under assessment had
occurred-apart fromwhat was nentioned in the affidavit-we
enqui red fromrespondent’s counsel whether he coul d suggest
any other non-disclosure that m ght have taken pl ace. M.
Sastri suggested two. One is that the sales had not been
di scl osed; the other that the menorandum and articles of
association of ~the -conmpany had not been shown. Thi s
suggestion is against the record and we have no hesitation
in repelling it.” Not only is it not the ground set out by
the Inconme-tax O ficer at any
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stage-not even in the affidavit in court, but the ,matters
mentioned by the officer that the assessee had clainmed that
the profits realised were of a casual nature obviously
indicate that the ,assessee disclosed ,that a surplus
resulted fromthe sales which were also di sclosed.

The assessnent orders it is true do not nention the details
of the sales. They state however that the audited accounts
of the conpany were furnished. = The sales of shares were
expressly nmentioned inthe report. |In these circunstances
it is reasonable to believe that as regards sale of shares
full details were in fact disclosed.

Nor can we believe that the two I ncome-tax Officers. L. D
Rozari o and K. D. Banerjee concluded the proceedi ngs w thout
referring to the menorandum and articles of association of
the conpany. These officers known well that the conpany was

claimng to be an investnent conpany only. They had to
consider the question whether sales were of the  nature of
trade or of the nature of change of —investment. It is

unt hi nkable that they would not examne the nenorandum of
association. Besides, it is pertinent to note that in para.
4 of his affidavit Kanakendra Narayan Banerjee refersto the
Menor andum and articles of Association and states that " by
its menorandum of association the conpany has been
aut horised to carry. on the various kinds of business which
have been specified in sub-section (1) and (2) of cl. 3 of
the sai d menorandum of associ ati ons He does not say that the
articles or the nenmorandum of association were . not ~ shown
during the assessnment proceedings for the vyears 1942-43,
1943-44 and 1944-45. |If he had any reason to believe that
these were not shown he woul d have certainly nentioned that
fact. For that woul d undoubtedly to non-disclosure ‘of a
material fact.

It nust therefore be held that the Inconme-tax O ficer —who
i ssued the notices had not before himany non-disclosure of
a material fact and so he could have no material before him
for believing that there had been any material non-
di scl osure by reason of which an under-assessment had taken
pl ace.
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We are therefore bound to hold that the conditions precedent
to the exercise of jurisdiction under s. 34 of the |ncome-
tax Act did not exist and the Income-tax Oficer had
therefore no jurisdiction to issue the inmpugned notices
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under s. 34 in respect of the years 1942-43, 1943-44 and
1944- 45 after the expiry of four years.

M. Sastri argued that the question whether the |ncone-tax
Oficer had reason to believe that under assessnent had
occurred " by reason of nondisclosure of material facts
should not be investigated by the courts in an application
under Art. 226. Learned Counsel seens to suggest that as
soon as the Incone-tax O ficer has reason to believe that
there has been wunder assessment in any year he has
jurisdiction to start proceedings under s. 34 by issuing a
noti ce provided 8 years have not el apsed fromthe end of the
year in question, but whether the notices should have been
issued within a period of 4 years or not is only a question

of limtation which could and should properly be raised in
assessment proceedings. It is wholly incorrect however to
suppose that this is a question of limtation only not

touching the question of jurisdiction. The schene of the
law clearly is that where the Incone-tax Officer has reason
to believe that anunder assessment has resulted from non-
di scl osur'e ~he shall have jurisdiction to start proceedings
for re. assessment within a period of 8 years; and where he
has reason to believe that an-under assessnment has resulted
from other causes he-shall have jurisdiction to start pro-
ceedings for re-assessment wthin 4 " years. Bot h the
conditions, (i) the I'ncome-tax Oficer having reason to
believe that there has been under assessnent and (ii) his
having reason to believe that such ~under —-assessment has
resulted from nondiscl osure of material facts, nmust co-exi st
before the Income-tax Oficer has jurisdiction to start
proceedi ngs after the expiry of 4 years. The argunment that
the Court ought not toinvestigate the existence of one of
these conditions, viz., that the Incone-tax Oficer has
reason to believe that under assessnent has resulted from
33
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non-di scl osure of material " facts cannot therefore be
, accept ed.

M. Sastri next pointed out that at the stage ‘when the
I ncome-tax O ficer issued the notices he was not ~‘acting
judicially or quasi-judicially and so-a wit of certiorar
or prohibition cannot issue. It is well settled however
that though the wit of prohibition or certiorary will ~ not
i ssue against an executive authority, the Hi gh Courts have
power to issue in a fit case an order prohibiting  an
executive authority fromacting w thout jurisdiction. Were
such action of an executive authority ‘acting wi t hout
jurisdiction subjects or is likely to subject a person to
| engthy proceedings and unnecessary harassnent, the  High
Courts, it is well settled, will issue appropriate orders or
directions to prevent such consequences.

M. Sastri mentioned nore than once the fact “that the
conpany would have sufficient opportunity to raise this
guestion, viz., whether the Income-tax O ficer had reason to
believe that under assessnent had resulted from  non-
di scl osure of material facts, before the Income-tax O ficer
hinself in the assessnment proceedings and, if unsuccessfu
there, before the appellate officer or the appel | ate
tribunal or in the H gh Court under section 66(2) of the
Indian Income-tax Act. The existence of such alternative
renmedy is not however always a sufficient reason for
refusing a party quick relief by a wit or order prohibiting
an authority acting without jurisdiction from continuing
such action.

In the present case the conpany contends that the conditions
precedent for the assunption of jurisdiction under s. 34
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were not satisfied and conme to the court at the earliest
opportunity. There is nothing in its conduct which would
justify the refusal of proper relief under Art. 226. When
the Constitution confers on the H gh Courts the power to
give relief it becones the duty of the courts to give such
relief in fit <cases and the courts would be failing to
perform their duty if relief is refused w thout adequate

reasons. In the present case we can find no reason for
which relief should be refused.
259

We have therefore cone to the conclusion that the conpany
was entitled to an order directing the Incone-tax Oficer
not to take any action on the basis of the three inpugned
noti ces.

We are informed that assessnent orders were in fact made on
March 25, 1952, by the Income-tax O ficer in the proceedings
started on the basis of these inpugned notices. This was
done with the perm ssion of the |earned Judge before whom
the petition under Art. 226 was pending, on the distinct
understanding that these orders would be without prejudice
to the contentions of the parties on the several questions
raised in the petition and without prejudice to the orders
that may ultimately be passed by the Court. The fact that
the assessnent orders -have already been nade does not
therefore affect the conpany’s right to obtain relief under
Art. 226. In view however of the fact that the assessnent
orders have already been nade we think it proper that in
addition to an order directing the Incone-tax Officer not to
take any action on the basis of the inmpugned notices a
further order .quashing the assessnent nade be al so i ssued.
In the result, we allowthe appeal, set aside the order nmde
by the appellate Bench of the Calcutta H'gh Court and
restore the order made by the Trial Judge, Bose, J. The
assessment orders made in the proceedings started under s.

34 of the Incone Tax Act are also quashed. The appel | ant
will get its costs here and bel ow
H DAYATULLAH J.-1 have had the advantage of reading the

judgrments prepared by ny brethren, Das Gupta and Shah, JJ.
The point involved in the case is a very short one, and the
answer, as it appears to nme, equally  so. The appel | ant
Conpany’s incone, profits and gains for the -assessment
years, 1942-43, 1943-44 and 1944-45, were duly assessed  and
t axed. The orders were respectively passed on January 26,
1944, February 12, 1944, and February 15, 1945.

On March 28, 1951, three notices under s. 34 of the I'ndian
I ncome-tax Act were issued calling upon the appell ant
Conpany to submit fresh returns in respect
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of the previous years relative to each of the  assessnent
years above nentioned. Since this action was taken /‘after
nore than four years, the matter fell to be governed by s.
34(1)(a) of the Indian Incone-tax Act, as amended in | 1948.
The cl ause provi ded an extended period for sending a ' notice
calling for a return for the purpose of assessing  or
reassessing income, profits and gains which had escaped
assessment or had been under-assessed for any year wthin
eight years, if the Incone-tax Officer " has reason to
believe that by reason of the omi ssion or failure on the
part of an assessee to make a return of his inconme under
section 22 for any year or to disclose fully and truly al
material facts necessary for his assessnent for that year ",
the income, profits or gains chargeable to income-tax have
escaped assessnment etc.

In the present case, the appellant Conpany, which is an
i nvest ment Conpany, had produced in the back years a list of
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the shares sold by it, the statenents of profit and |oss
account, and, | am prepared to assunme, also the Menorandum

and Articles of Association. But the appellant Conpany gave
out that the sales of shares were casual transactions of
change of investnments. This statement was accepted, though
it was found that in later years the Conpany was dealing in
stocks and shares as a business venture, and its statenent
whi ch was accepted, was not perhaps true.
The | ncome-t ax Oficer reported the matter to t he
Commi ssioner, and stated as foll ows:
"Profits of Rs. 5,48,002/- on sale of shares and securities
escaped assessnent altogether
At the tinme of the original assessnent the then [|.T.0
nerely accepted the conpany’s version that the sales of
shares were casual transactions and were in the nature of
nmere change of investnents. Now the results of t he
conpany’s trading fromyear to year show that the conpany
has really been systematically carrying out a trade in the
sale of /investnments. As such, the conpany has failed to
di scl ose " the true intention behind the sale of the shares
and as such section 34(1)(a) may be attracted.”
The appel | ant Conpany appliedto the Calcutta
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Hi gh Court for a wit Under Art. 226 which was granted by a
| earned single Judge; but the order was, reversed on appea
in the High Court. /The appellant Conmpany has now appeal ed
on a certificate under Art. 133(1)(c) of the Constitution
The contention of the appellant Conpany is ‘that all the
facts necessary to be disclosed were, in fact, disclosed,
that it was not required further to concede that it was
trading in shares, which was-a matter of ~inference, fron
the proved facts, for the Inconme-tax Officer 'to draw, and
that there was thus no question of any non disclosure. This
argument overl ooks the addition of the Explanation to the
section, which explains cl. (a) of the first sub-section.
It reads:
" Expl anation.-Production before the Inconme-tax Oficer of
account - books or other evidence fromwhich material /facts
could with due diligence have been di scovered by the I'ncome-
tax Officer will not necessarily anpunt to disclosure wthin
the meaning of this section.”
This neans quite clearly that the nere production of
evi dence i s not enough, and that there may be an oni ssion or
failure to make a full and true disclosure if sone nateria
fact necessary for the assessnment lies enbedded in that
evi dence which the assessee can uncover but does not. | f
there is such a fact, it is the duty of the assessee to
disclose it. The evidence which is produced by the assessee
di scloses only primary facts, but to interpret the evidence,
certain other facts nmay be necessary. Thus, questions of
status, agency, benam nature of transactions, the-nature of
trading and like matters may not appear from the evidence
produced, wunless disclosed. |If it be nerely a question of
interpretation of evidence by an Incone-tax Oficer  from
whom not hi ng has been hi dden and to whom everythi ng has been
fully disclosed, then the assessee cannot be subjected to s.
34, nerely because the I ncone-tax Officer mscarried in his
interpretation of evidence. But it is otherwise, if a
contention which is contrary to fact, is raised and the
Income-tax O ficer is set to discover the hidden truth for
hinself In the latter case, there is suppression of nateria
fact, or, in
262
other words, that lack of full and true disclosure which
woul d entitle action under s. 34 of the Act.
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The followi ng exanple explains the neaning. Taking the
present case, | set below two statenents, one .,involving
full disclosure and a contention, and the other, only a
contention with a material fact suppressed

(D). W are a trading conpany and our business is
according to our menmorandum of associ ation "to acquire,

hol d, exchange, sell and 'deal in shares, stocks, etc.’.
These sales, however, were not business sales but only
change of investments into trustee securities as decided by
the trustees.

(2) We changed industrial shares into trustee securities
because | in or about 1934, the trustees decided to convert
the Indian Industrial Shares held by the appellant into
trustee securities’."

If the first is decidedin favour of the assessee, there is
an inference or decision by the Income-tax Oficer from a
full and true disclosure. |If the second is decided in
favour ~of the assessee, the question would arise if there
was full and true disclosure.

In the present case, the question whether the transactions
were casual transactions of changing investnments or regul ar
trading in stocks and shares involves not nerely an
i nference, because the inference depends upon the fact that
the appellant Conpany was formed to trade in stocks and
shares. It was opento the appellant Conpany to contend
that in spite of its business, a particular transaction was
this and not that. But, if the appellant Conpany was an
i nvest ment Conpany dealing in stocks and shares’ and know ng
this for a fact, did not disclose the fact, the statenent
was neither full nor true, as it involved a suppression of a
material fact necessary for the assessment. The Expl anation
is quite obviously neant to reach an identical situation

The appel | ant Conpany m ght have placed the evidence ' before
the incone-tax Oficer, but the Income-tax Oficer had

reason to believe that the disclosure was neither full nor
true, because the fact that the Conpany was and shares
263

was not disclosed. The Income-tax Oficer in hi's report
meant no nore than this. He, therefore, felt that, prim
facie, there was not only conceal nent of a fact but, on the
contrary, mai ntaining of a falsehood, and this was
sufficient to bring this matter within the extended period.
Every contention contrary to the Incone-tax Oficer’s
opinion is not necessarily conceal nent of a material fact,
but sone contentions nmade with a nental reservation as to
the true state of affairs may amobunt to such concealnent, if
they invol ve non-di sclosure of facts related to other facts
and known to the assessee.

The Conpany still persists that the sales of 'shares were
casual transactions, and this contention will, no doubt, be
deci ded hereafter. But the question will be decided after
taking into consideration the nature of the business of the
Conpany, and till that is done, the Inconme-tax OFficer
believes that the contention raise before and persisted in
is not a nere contention but maintenance of a falsehood
about the nature of the transacti ons and the business of the
Conpany. The existence of such a belief is sufficiently
established by the report of the Income-tax O ficer and the
satisfaction of the Comnissioner, and this has not been

gai nsai d.

In my opinion, the Divisional Bench of the H gh Court
rightly refused a wit in the circunstances, and | would
di smiss this appeal with costs.

SHAH J.-I regret inability to agree with the judgnent

delivered by my |l earned brother M. Justice Das CGupta.
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The facts which give rise to this appeal have been fully set
out by ny learned brother and it is not necessary to
reiterate the sane.

Sub-section (1) of s. 34 of the Indian Income Tax Act, 1922
(in so far it is material) stood at the relevant date when
the proceedi ngs were comenced, as follows:

S. 34:-(1) If--

(a) the Incone-tax Oficer has reason to believe that by
reason of the omission or failure on the part of an
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for any vyear or to disclose fully and truly all materia
,facts necessary for his assessnent for that year, incone,
profits or gains chargeable to incone-tax have escaped
assessment for that year, or have been under-assessed or
assessed at too low a rate, or have been nade the subject of
excessive relief wunder the  Act, or excessive loss or
depreci ati on all owance has been computed, or

(b) notwithstanding that there has been no omssion or
failure as nentioned in cl. (a) on the part of the assessee,
the I ncone-tax OFficer has in consequence of information in
his possession reason to believe that incone, profits or
gai ns chargeable to incone-tax have escaped assessnent for
any year, or have been under-assessed, or assessed at too
low a rate, or have been nade the subject of excessive
relief under this “Act, or that excessive | oss or
depreciation allowance has been conputed, he may in cases
falling under cl. (a) at any time within eight years and in
cases falling under cl. (b) at any time within four years of
the end of that year, serve onthe assessee, or, if the
assessee is a conpany, on the principal officer thereof, a
notice containing all or any of the requirenents which nmay
be included in a notice under sub-s. (2) of s. 22 and nay
proceed to assess or re-assess such inconme, profits or gains
or re-conpute the loss or depreciation allowance; and the
provisions of this Act shall, so far as may be, apply
accordingly as if the notice were a notice issued under that
sub-secti on:

Provi ded that - -

(i) the Incone-tax O ficer shall not issue a notice  under
this sub-section, unless he has recorded his reasons for
doing so and the Commi ssioner is satisfied on such reasons
recorded that it is a fit case for the issue of such notice;
(ii) the tax shall be chargeable at the rate at which it
woul d have been charged had the inconme, profits or gains not
escaped assessnent or full assessnment, as the case may be;
and

(iii) where the assessnent nade or to be made is
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an assessment made or to be nade on a person deenmed  to be
the agent of a non-resident person under s. 43, this sub-
section shall have effect as if for the periods “of  eight
years and four years a period of one year was substituted.
Expl anati on: - Production before the Incone-tax Oficer of
account books or other evidence fromwhich material facts
could with due diligence have been discovered by the | ncone-
tax Officer will not necessarily anpunt to disclosure within
the nmeaning of this section

Thi s section provi des machinery for assessnent or
reassessnent if it be found that income, profits or gains "
have escaped assessnment or have been under assessed or
assessed at too low a rate or have been nmade subject to
excessive relief wunder the Act or excessive |oss or
depreci ation all owance has been conputed ", which expression
may for conveni ence of reference be conpendiously referred
to as are or have been under-assessed. Noti ce wunder s.
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34(1)(a) may be issued if the Incone Tax O ficer has reason
to believe that incone in any year has been under assessed
by reason of the failure on the part of the assessee to make
a return of his income, or to disclose fully and truly al
material facts necessary for assessment for the year in
guesti on. The authority of the Income Tax Oficer is
mani festly circunmscribed by certain conditions, and may be
exercised only if those conditions exist and not otherw se.
In the case in hand, we are concerned with the operation of
cl. (1)(a) of s. 34. |If that clause does not apply, notices
of reassessnent having been served nore than four vyears
after the end of the rel evant year of assessment, nust fail
On an analysis of the relevant provisions, the nmateria
conditions proscribed for. the exercise of the power to
conmence proceedi ngs for reassessnent under s. 34(1)(a) are
t hese:’

(1) The Income Tax O ficer has reason to believe,

(a) that inconme, profits or gains have been underassessed,
(b) that 'this under-assessnent is by reason of
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om ssion —or failure to make a return under s. 22 or by
reason of failure to disclose fully and truly all materia
facts necessary for assessnent for any year; (2) that a
notice containing all or any of the requirements of s. 22(2)
is served on the assessee within eight years fromthe end of
the year of assessnent;

(3) that the Income Tax Oficer has recorded his reasons
for issuing the notice and the Conmi ssioner is satisfied on
such reasons recorded that it is a fit case for issue of
such notice

The notices issued by the Incone Tax Officer in. the case
before wus undoubtedly fulfil <conditions (2) and (3).
Notices of reassessnent were served before the expiry of
ei ght years of the end of the relevant years of assessnent.
The Incone Tax Oficer also recorded his reasons in the
reports submtted by him to the Conmssioner and the
Conmi ssi oner was satisfied that they were fit cases for the
i ssue of such notices. The dispute in the appeal relates
nerely to the fulfilnment of the two branches of ~the first
condition and that inmediately raises the question about the
true inport of the expression "has reason to believe" in _s.
34(1) (a). The expression " reason to believe post ul-at es
belief and the existence of reasons for that belief. The
belief nust be held in good faith: it cannot be nerely a
pretence. The expression does not nmean a purely  subjective
satisfaction of the Income Tax Oficer: the forum of
decision as to the existence of reasons and the belief is
not in the mnd of the Incone Tax Oficer. If it be
asserted that the Incone Tax Officer had reason to believe
that inconme had been underassessed by reason of failure to
disclose fully and truly the facts material for assessnent,
the existence of the belief and the reasons for the 'belief,
but not the sufficiency of the reasons, will be justiciable.
The expression therefore predicates that the Incone Tax
O ficer holds the belief induced by the existence of reasons

for holding such belief. It contenplates existence of
reasons on which the belief is founded, and not nerely a
belief in the existence of reasons inducing the belief; in

other words, the Income Tax O ficer nust on information at
hi s di sposal believe that

267
i ncomre has been underassessed by reason of failure fully and
truly to disclose all material facts necessary for

assessment. Such a belief, be it said, may not be based on
mere suspicion: it rmust be founded upon information
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That the Income Tax O ficer has reason to believe that there
was under assessnent in the material vyears was not
chal l enged by the appellant and in our opinion rightly.
There are on the record the reports of the Incone Tax
Oficer in which the belief is expressly set out. It also
appears fromthe assessnent orders for the years 1945-46 and
1946-47 that tax has been assessed on the profits nade by
sal e of shares by the conpany in those years.

Had the Incone Tax O ficer reason to believe that by reason
of failure to disclose fully and truly all material facts
necessary for assessnent for the three years in question

there had resulted underassessnent ? The learned Tria

judge, after setting out the evidence, held that the Incone
Tax O ficer had nmaterials before him showing that the
conpany’s trading fromyear to year disclosed that it had
been systematically carrying on a trade in the sale of
shares and securities. He observed:

" \Whether the materials were sufficient or not or whether
the belief or opinion is erroneous or not, cannot.........
be enquired into by the court...... If the Incone Tax
O ficer has nade a wong decision as to the existence of the
conditions precedent, the renedy is by way of appeals as
provided by the Inconme Tax Act and by stating a case under
s. 66 of the Act."

In appeal, the H'gh Court confirned the order. The High
Court observed that " the use of the expression " the true
intention behind the sale of shares ™ used-in the report
made by the Income Tax Oficer under s. 34 to t he
Conmi ssioner may lack directness, but that deficiency of
| anguage was not sufficient to enable the conpany to contend
in view of the circunstances alleged that there was no

failure to disclose facts being complained of ". The High
Court al so observed

"On the facts as stated by the Income Tax Officer, it is
clear that there had been a failure to
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disclose the fact that the respondent was a dealer in
,Shares and what the Incone Tax Oficer neant by the
| anguage used by him was that the respondent had not
di scl osed that the sale of shares had been of the ,nature of
a trading sale, made in pursuance of an intention to put
certain capital assets into another form —If that be so, it
is equally clear that the Incone Tax O ficer who, by the
way, was a successor to the officers who had nmde the
original assessnents, was not nerely changing his opinion as
to facts previously known, but was taking notice of° a new
fact."

Prima facie, the finding recorded by the Court of First
Instance and confirnmed by the Court of Appeal is one on a
gquestion of fact and this court would not be justified in
entering upon a reappraisal of the evidence. But it is
cont ended on behal f of the conpany that the finding i's based
on no materials, and to that plea | may advert. By s. 22 of
the Income Tax Act, a duty is inposed upon every tax payer
whose total income exceeds the maximum which is not
chargeable to income-tax to nake a return in the prescribed
form and verified in the prescribed nanner, setting forth
his total income during that year. |If the tax payer naking
the return fails to disclose fully and truly all materia

facts necessary for the assessment of the year in question

the jurisdiction of the Incone Tax Officer to reassess is

i nvited. The conpany in its petition for the issue of a
wit contended by paragraph 7 that the notices were ultra
vires and illegal and that the Incone Tax Officer was not

invested with jurisdiction to proceed thereunder, inter
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alia, for the reason-that the pretended notice was issued
wi t hout the existence of the necessary conditions precedent
which confers jurisdiction wunder s. 34 aforenentioned,
whet her before or after anendnent in 1948."

The Income Tax O ficer, by his affidavit, submtted:

Para 4:-" The statenents made in paragraph 1 of the said
petition are substantially correct. By its Menorandum of
Associ ation, the conpany has been authorised to carry on the
various kinds of business which have been specified in sub-
cls. (1) to (32) of cl

(3) of the said Menorandum of Associ ati on.
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Para 5:-" Wth reference to paragraphs 2 and 3 of the said
petition, | crave reference to the assessnent orders therein
nent i oned. The assessnment order dated the 15th February,
1945, was nmde by Shri Kali Das Banerjee now |ncome Tax
Oficer Conpanies District in Il and the other two
assessnment orders were made by M. L. D. Razario who is now
in the enploynent of Ms. Lovelock & Lewis. | find from

the notes nade by ne in the order sheet of the assessnent
year 1944-45 and mny order dated the 7th July, 1944, that M.
Smith of Messrs. Lovelock & Lewis attended before nme and
stated that the profits of the conpany arising out of
dealings in shares were not taxable as the conpany was not a
dealer in shares and securities. Subsequently on the 18th
August, 1944, Messrs.  Lovelock & Lewis wote a letter to ne
setting out the contentions of their clients-and inter alia
stated that throughout the whole of its history the conpany
bought no shares whatsoever. ~Shri K D.  Banerjee was
accordingly led to believe that the dealingsin shares were
casual transactions and were in the nature of nere change in
investnments and the profits resulting therefrom were not
taxable. The assessnent orders were nmade on the basis that
the petitioner did not carry on any business dealing in
shares. A copy of the said letter dated the 18th August,
1944, as also the relevant portion of the note sheet are
included in the schedul e hereto annexed and nmarked " A "."
Para 6:- " In the assessnents for 1945-46, and 1946- 47 whi ch
were conpleted in April, 1950, the profits on sale of 'shares
were included in the total assessable inconme of the conpany
it having been then discovered that the petitioner was .in
fact carrying on business in shares contrary to its
representation that it was not. The conpany filed _appeals
before the Appellate Assistant Conmi ssioner which were
rejected in Septenber, 1950, and the .assessnents were
confirmed. The conpany thereafter filed a second appea
before this Incone-tax Tribunal which appeals are now

pendi ng. "

Para 7:- " Wth reference to paragraph 5 of the /'said
petition, | deny that | pretended to act under
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S. 34 of the Incone Tax Act as alleged. | have reasons

to believe that by reason of the omission or failure of
the conpany to disclose fully and truly all material facts
necessary for its assessnments, the incone, profits or, -and
gains chargeable to income-tax had been underassessed.

recorded ny reasons and made 3 reports (one for each year)
in the prescribed form and subnitted them before the
Conmi ssi oner of Incone Tax and the latter was satisfied that
it was a fit case for issue of a notice under s. 34 of the
I ncome Tax Act. Thereafter issued prescribed notices under
s. 34 of the Incone Tax Act. The said reports were nade and
notices issued in respect of all the three years nmentioned
in the petition and copies of the report and notice for one
of such years are included in the schedule hereto annexed
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and marked " A ". The report and notices for the two other
years are exactly simlar

By these avernents, the Incone Tax Officer asserted (a) that
he had reasons to believe that by reason of the om ssion or
failure of the conpany to disclose fully and truly al
mat eri al facts necessary for the assessnment, i ncome
chargeabl e to i ncome tax has been underassessed and that he
had recorded his reasons in that behalf in the three reports
submitted by himto the Comm ssioner; (b) that in the course
of the assessnent proceeding for the year 1944-45, it was
represented on behalf of the conpany that the sales of
shares in that year were casual transactions and were in the

nature of " nere change in investnments " ; (c) that in the
orders of assessnment for the years 1945-46 and 1946-47
passed in April, 1950, profits earned by sale of shares held

by the conmpany were included in the total assessable incone
of the company, it having been discovered that the conpany
was in fact carrying on the business of selling shares
contrary to its earlier representations; and (d) that by its
Menor andum and Articles of ‘Association, the conpany was
authorised to carry on the business of diverse kinds
specified in sub-cls. (1) to (32) of cl. (3) thereof.
VWereas by a nere bald assertion made by the conpany in its
petition it was averred that the conditions precedent to the
exercise of jurisdiction to
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re-assess did not! exist, the Income Tax O ficer stated in
hi s rejoinder that he had reasons to believe that inconme bad
been underassessed and he al so set out the grounds on which
that belief was founded. The existence of the reasons to
believe that inconme was underassessed has, as already
observed, not been challenged; nor is the court concerned
with the question whether the nmaterials may be regarded by a
court before which a dispute is raised, sufficient to
sustain the belief entertained by the Incone Tax Oficer.
It is <clear that the Incone Tax Oficer asserted on oath
that when he issued the notice for reassessnent, he had
reasons to believe that incone of the conpany ‘had been
underassessed and he set out the reasons in support of the
bel i ef .

Counsel for the conpany submitted that all the material
facts necessary for the assessnent were fully and truly
di sclosed in the course of the assessnent for the years in
gquestion, and if the Income Tax Oficer did not draw the
correct inference, the jurisdiction to reassess could not be
i nvoked. He urged that it was for the Income Tax Oficer
on the prelimnary facts disclosed to him to raise his
inference of fact and to base his conclusions on_ the

prelimnary as well as the inferential facts, and if, in
arriving at his conclusion on the prelinmnary and the
inferential facts., the Income Tax Oficer comritted an
error, he could not seek to conmence proceedings for
reassessnent on being apprised of the error. It was said

that the Income Tax O ficer knew that the company was an
i nvest ment corporation, that the shares held by the conpany
were sold fromtinme to tine, and that profits were earned by
the sale of those shares, and that on these materials the
Income Tax O ficer might have held that the conpany was a
deal er in shares, but if he did not draw that inference, the
under assessnent, if any, was not by reason of failure to
disclose fully and truly all material facts. Counse
submitted that the condition of the exercise of jurisdiction
under s. 34 is failure to disclose fully and truly al
material facts necessary for assessment and not failure to
272
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instruct the Income Tax O ficer about the |l egal inference to
be drawn fromthe facts discl osed.

The duty inmposed by the Act upon the tax payer is to nake a
full and true disclosure of all material facts necessary
for the assessnment; he is not required to informthe |ncone
Tax O ficer as to what |egal inference should be drawmn from
the facts disclosed by himnor to advise himon questions of
I aw. Wet her on the facts found or disclosed, the conpany
was a deal er in shares, nay be regarded as a concl usion on a
m xed question of law and fact and fromthe failure on the
part of the conpany to disclose to the Incone Tax Oficer
this legal inference no fault may be found with the conpany.
But on the evidence in the case, the plea raised by the
conpany that all material facts were disclosed cannot be
accept ed. The Incone Tax O ficer has in para. 6 of his
affidavit referred to the assessnent of the years 1945-46
and 1946-47: he has also referred to the Menorandum and
Articles of Association of the company therein. In the
assessment order for the year 1945-46, the Incone Tax
Oficer 'has set out cls. (1) and (2) of the Menorandum and
Articles of Association of the conmpany. They are:

(1) " To acquire, hold, exchange, sell and deal in shares,
stocks, debenture-stock, bonds, obligations and securities
i ssued or guaranteed by any conpany, CGovernnent or public
body constituted or carrying on business in British India or
el sewhere; "

(2) " Generally to carry on business as financiers and to
undertake and carry out all such operations and transactions
(except the issuing of policies of assurances on hunman life)
as an individual capitalist may lawfully undertake or carry
out; "

The Incone Tax O ficer in his order of ‘assessnent for that
year observed that those clauses indicated the purposes for
whi ch the conpany was forned, and-al so that " whenever the
shares were first acquired, these becane the comodities
which could either be held or sold according to the best
interests of the conpany, that whenever such a comobdity is
sold, it comes within the activities or properly  speaking
the profit maki ng scheme as enunerated in the object
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cl auses stated above. These shares sold in course of ten or
twel ve years whenever opportunities occurred for earning
profits on making the sales........... Thi s conpany was not
an ordinary trader investing its surplus funds in shares and
securities quite unconnected with its regular course of
business so that the profit or loss also on sale of such
shares or securities may be treated as not arising out of
its regular business carried on. On the other hand, it is
an | nvestnent conpany of which the very first object clause
is to hold and deal in shares. Profit on sale ~of such
shares therefore arises out of its regular course of
busi ness and it nust be taxable."”

From that order of assessnent, it is nmanifest that the
Assessing O ficer held that the conpany was forned with the
object of acquiring, holding, exchanging, selling and
dealing in shares, that the shares acquired becane the
trading assets of the conmpany to be disposed of when
opportunities occurred for earning profits; and that the
activities of selling shares in which surplus assets of the
conpany were invested were a part of the regular business
carried on by the conpany.

There is no evidence that the Menorandum and Articles of
Association referred to in para 4 of the affidavit were
produced in the course of the assessment of the relevant
years; nor is there evidence to show that it was disclosed
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that the acquisition of shares was incidental to the
busi ness activities and out of the surplus assets of the
conpany and that the same were sold at profit as
opportunities arose. There is also no ground for assum ng
that these facts nust have been known to the Incone Tax
Oficer. Counsel for the company suggested somewhat
casually that under the Inconme Tax Rules and the practice
prevailing with the Income Tax Oficer, the Menorandum and
Articles of Association of every conpany which was being
assessed to tax are to be filed with the I ncome Tax O ficer
But our attention has not been invited to any rule or any
material to support the existence of a practice requiring a
private limted conpany to file with the Incone Tax O ficer
the Memorandum and Articl es of Association
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The plea rai sed by counsel for the conpany nust be exam ned
in the light of the Explanation to sub-S. (1) of S 34.

The Explanati on provi des that Producti on before the I ncone
Tax Officer of account books or other evidence from which
material facts could with due diligence have been di scovered
by the lncone Tax Oficer will not necessarily amunt to
di sclosure within the neaning of the section." |If pro-
duction of docunments-or other evidence fromwhich materia
facts could with due diligence have been di scovered does not
necessarily anount to-disclosure, it would be difficult to
hold that a presunption about the production of a docunent
at sonetine in the past and its possible existence in the
files of the Inconme Tax Oficer relating to earlier vyears
may be regarded as sufficient disclosure. Di'scl osure of
sone facts, but not all, though the facts not disclosed may
have cone to the know edge of the Income Tax O ficer, if he
had carefully prosecuted an enquiry on the facts and
materials disclosed, wll not amount to a full and true
di sclosure of all material facts necessary for the | purpose
of assessnment. A tax payer cannot resist reassessment on
the plea that non-disclosure of the true state of  affairs
was due to the negligence or inadvertence on the part of the
| ncone Tax O ficer, and but for such negligence or
i nadvertence, a full and true disclosure of all materia
facts necessary, for the assessment would have been
resul t ed.
There is no evidence on the record that the Menorandum and
Articles of Association were ever produced before the |l ncone
Tax O ficer in the course of proceedings for assessnent.
Again, the report of the Incone 'tax Oficer discloses that
hi s predecessor in office was told that the sales of shares
ef fected by the company were casual transactions and were in
the nature of a nere " change of investnments".  This was not
strictly accurate. The record therefore clearly shows /that
the conpany bad failed to disclose fully and truly al
material facts in relation to assessnment in two ‘respects,
(1) that it failed to produce the Menmorandum and Articl es of
Associ ati on showi ng the purposes for which the conpany was
i ncor porated, and

275
(2)that the shares were acquired as part of the business of
financiers. The conpany also nmade a statement which is
partially untrue when it stated that sales were nmere casua
transacti ons. There were materials before the Incone Tax
O ficer on which he had reason to believe that by reason of
the failure of the conpany to fully and truly disclose
material facts, its income was underassessed. Whet her on
these facts, a conclusion that in fact the conpany was
carrying on the business of trading in shares could be
founded, is at this stage entirely imuaterial. |If there was
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reason to believe, the alleged i nadequacy of the materials
on which the belief could be founded is of no nonent. The

| ncome Tax Oficer has conmenced pr oceedi ngs for
reassessnent by issuing notices against the conpany and he
has placed all the materials before the court on which it
could be said that he had reason to believe that incone of
the conpany had been underassessed by reason of failure on
the part of the conpany to disclose fully and truly al
material facts relating to the assessnment and if, on those
materials, the Income Tax Oficer could hold the belief
which he says he did, the court in seeking to hold an
enquiry into the question whether the Inconme Tax Oficer
notwithstanding his affidavit and materials placed in
support thereof, had reason to hold the requisite belief,
woul d be arrogating to itself jurisdiction which it does not
possess. If the conditions precedent do not exist, the
jurisdiction of the H gh Court-to issue high prerogative,
wits under Art. 226 of the Constitution to prohibit action
under the notice may be exercised.  But if the existence of
the conditions is asserted by the authority entrusted with
the power and the materials on the record prima facie
Support the existence of such-conditions, an enquiry whether
the authority could not have reasonably held the belief
whi ch he says he had reason to hold and he did hold, is, in
ny judgnent, barred.

In that view, the proper order to pass in this appeal would
be one of dismissal with costs.

BY COURT.-In view of the majority opinion, the appeal is
allowed with costs here and bel ow.
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