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BHAN, J.
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The State of Uttar Pradesh through CB
aggrieved by the orders dated 29th April, 2004 and
8th July, 2004 passed by a Single Judge of All ahabad
H gh Court (Lucknow Bench) in Crl. Msc. Case
No. 1402(B)/ 2004 and No. 1954(B)/ 2004 rel easing the
accused Amarnmani Tripathi (Accused No.5) and
Madhumani Tripathi (Accused No.4) on bail have
filed these appeals.

On 9th May, 2003 Madhum ta Shukla was shot dead
in her house located in Paper M1l Col ony by two
persons who were later on identified as Santosh
Kumar Rai and Prakash Chandra Pandey.

Investigation in the case reveal ed that Madhum'ta
Shukl a was killed pursuant to a conspiracy

i nvol ving Amarmani Tripathi and his wi fe Snt
Madhumani  Tripathi, N dhi Shukla | odged a Report in
regard to the blind nurder of her sister Madhumita
Shukl a on 9.5.2003 in the Mahanagar Police Station,
Lucknow. The case was transferred to Crime Branch,
CID on 17.5.2003. On a request made by the State
on 17.6.2003, the CBI took over the investigation

The case of the prosecution in brief is as
fol l ows:

Amarmani Tripathi, a Mnister in the UP
Covernment, at the relevant tine, was having an
affair with deceased Madhunita Shukla, a young
Poetess. This led to Madhumita’s pregnancy thrice.
On the first two occasions, the pregnancy was
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aborted at the instance of Amarnmani. On the third
occasion, inspite of pressure and persuasion by
Amar mani, Madhunita refused to abort the pregnancy.
The post-nortemreveal ed a six nonth old foetus in
her wonmb. D.N. A test of the foetus established
the paternity of Amarnani.

Madhumani Tripathi, wife of Ararmani, was upset
when she | earnt about the illicit intinmcy between
Amarmani and the deceased. She made several calls
to the deceased and her fam ly nenbers to threaten
and abuse them During the end of March, 2003
Madhunmani Tripathi infornmed one Rohit Chaturved
(cousin of Amarnani) that she was troubl ed by her
husband’ s rel ati onship wi th Madhum ta and requested
himto help her to teach a'lesson’ to Madhunita.
Rohit Chaturvedi, therefore, introduced one Santosh
Rai as a person who can hel p her. Mdhumani told
Santosh Rai that Mdhum ta shoul d be finished,

what ever ‘be t he expense.

On 14.4.2003 when Rohit Chaturvedi cane to
Lucknow, Madhumani asked him to instruct Santosh
Rai to do the work assigned to himw thout del ay.
On the sane evening Rohit Chaturvedi inforned

Amar mani t hat Bhabhi /Madhumani wanted Madhumita to
be elimnated. Amarmani told Rohit that it may be
done taking care to see that his nane was not
linked to the incident. He also stated that being
a Mnister in the U P. Govt., shall protect them
Amar mani was no | onger interested in Madhumita as
she was becom ng a nui sance and he had found other
interests. Anmarmani felt that if Madhunita gave
birth to the love-child, it could adversely affect
his inmage as a politician and Mnister and al so
cause problemin his famly

Madhumani kept on pressing Rohit « to get the

work done. On 1.5.2003 Madhunani told himthat al
linmts have been crossed and action should be taken
i medi ately. Madhumani rang up Rohit several tines
to tell Santosh Rai to do her work and Rohit passed
on the nessage to Satonsh Rai. Santosh Rai net
Madhumani in this connection on 5.5.2003.

Sant osh Rai assured Rohit that the work will be
done within 2 to 4 days. I n pursuance of it, on
9.5.2003 Santosh Rai along with Prakash Pandey went
to the house of Madhumita and shot her with a
country nmamde pistol (katta) from cl ose range,
resulting in her death.

According to the prosecution, the nurder of
Madhumita was a result of the conspiracy anong
Madhumani, Amarnmani, Rohit Chaturvedi, Santosh Ra
and Prakash Pandey. Amarmani was arrested on
23.9.2003. On 19.12.2003 a charge-sheet was filed
agai nst six accused, nanely, (1) Santosh Kumar Ra
@ Satya Prakash, (2) Prakash Chander Pandey @
Pappu, (3) Rohit Chaturvedi, (4) Mdhuman

Tripathi, (5) Amarmani Tripathi and (6) Yagya
Narain Dixit. On the date of filing of the

char gesheet, accused no.4, Madhumani Tripathi, was
abscondi ng. However, when the first bai

application filed by Amarmani Tripathi was rejected
by the Hi gh Court by order dated 11.3.2004 on the
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ground that the co-accused (Madhumani Tripathi) had
not surrendered, Madhumani surrendered on
25. 3. 2004.

Amar mani made a second bail application under
Section 439 C.P.C. in Cl. Msc. Case

No. 1402(B)/2004. The Hi gh Court by order dated
29.4.2004 granted bail to Armarmani on the foll ow ng
reasoni ng:

a) The entire theory of Amarnmani being part of
the conspiracy to nurder Madhumita was based
on the confessional statenent of the co-
accused Rohit Chaturvedi (recorded on

17.11. 2003 by Vi kas Dhul, Metropolitan

Magi strate, at New Del hi). Rohit had made

hi s confessi on conditional of being treated
as an approver. Rohit had subsequently
retracted from the confession. The

adm ssi bil'ity of the confession against a

co- accused i's doubtful.

b) Normal-I'y, Courts should first exam ne the
material, other than the confessiona
statement of a co-accused, to find out if
there is any evidence of

conspi racy/ abet nent. The confessiona
statenent of a co-accused shoul d be

consi dered only as a supporting piece of

evi dence, and not as the substantive

evi dence agai nst an accused. The

conf essi onal statement of a co-accused, nore
so, one that has been retracted, cannot be
nmade t he foundation for establishing the
guilt of an accused. |In this case, if the
sai d confessional statement of Rohit is
excluded, there is no evidence, direct or

ot herw se to show that Amarmani was-in any
manner, party to the conspiracy to kil
Madhumi t a.

c) The other material relied on by the
prosecution agai nst Amarmani are: (i)

illicit relationship between Amarmani and
the deceased; (ii) DNA test report show ng
that Amarnmani was the father of the foetus

in the wonb of the deceased; (iii) pressure
applied by Amarnani on the deceased to abort
the pregnancy; (iv) undated letter of the
deceased addressed to Amarmani finding fault
with himfor ignoring her. These were yet

to be tested in trial. Mre inportantly it
cannot be said that the only inference that
can be drawn fromthe said material is that
Amarmani was a party to the conspiracy to

mur der the deceased. These material can
only lead to an inference that the conduct

of Amarnmani was i moral and that there was

an effort on his part to cover up such
conduct and not hi ng nore.

d) The crimnal history of the accused Amarnan
(20 crimnal cases ending in acquittal and 4
cases pending including a case of

ki dnappi ng) cannot be a ground to refuse

bai | .
e) The contention of the CBI that the
investigation was still in progress in

pur suance of the perm ssion for further
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i nvestigation granted by the Hi gh Court by
order dated 8.4.2004 under Section 173(8) of
the C.P.C. was not tenable as such further

i nvestigation was only in regard to
Madhumani and not in regard to Amarmani

Char ge-sheet had al ready been subnitted.
Madhunmani was in jail and shall remain

avail able for interrogation, if any, by CBI
f) Amarmani was in jail since Septenber, 2003
The investigation was already concl uded.
There was no chance of Amarnani either
fleeing, or tanmpering with the witnesses.
There was nothing to connect the

di sappearance of the donmestic servants of
Amarmani, with him whom CBlI wanted to

i nterrogate. If it was found at any stage
that he was not co-operating in.the trial of
the case or found to be tutoring/maneuvering
any witness, CBI can nove an application for
cancel l ation of bail at that stage.

Amarmani’s wi fe Madhunmani applied to the

Sessi ons Judge, Lucknow for-bail in Crl. M sc.
Case N.960/2004. 1t was rejected by order dated
20. 4. 2004. Thereafter she approached the High
Court for bail in Cl. Msc. Case No.1954(B) of
2004. The High Court granted bail to Madhuman
by order dated 8.7.2004 on the fol lowng

reasoni ng:
a) Madhumani is not the nmain accused, but only an
al | eged conspirator/abettor. Her husband,

whom t he Prosecution considers to be the nain
conspirator had al ready been granted bail and
grounds on whi ch he was granted bail arealso
avail able for granting bail to her.

b) Madhumani is only a housew fe w thout any
crimnal antecedents. She has not been naned
inthe FIR or in the statements of N dhi Shukla
and Desraj (servant of the deceased) recorded
under Section 161 Cr.P.C. Her name cane to be
linked with the murder for the first tinme in
the confessional statement of Rohit made on
17.11.2003. The admissibility of such
confessional statement, particularly, against
a co-accused is doubtful and that question has
to be considered at the time of trial

c) There is no allegation that Madhumani  made
any attenpt to tanper with the evidence. She
was avail able for interrogation on 4.8.2003 and
6. 9. 2003. When she noved an application on
24.9. 2003 for surrender, the special Judicia
Magi strate, CBlI by order dated 6.10.20083,
rejected the application for surrender on the
ground that she was not wanted till that date
Al'l circunstances show that Madhumani was

avail able fromthe date of incident till

6. 10. 2003. Though she was said to be
absconding after her nane cropped up in the
conspi racy, she subsequently surrendered before
Court when the first application of Amarman

for bail was rejected on the ground that she
was absconding. There is no chance of her

fl eei ng.

d) The entire material agai nst her regarding

i nti mcy between her husband and the deceased
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and subsequent devel opnents is purely based on
circunstances and the evidence indicated only
a possible notive. The nobile phone calls
attributed to her and printouts relating
thereto are not sufficient to infer any

conspi racy, as the Mobile phones used were not
in her name, but in the name of her husband.
The Parchi all egedly handed over by her to the
hired killers (containing the nane, address and
t el ephone nunbers of the deceased) is yet to
be proved as being in her handwiting.

e) The prosecution case is based on two
contradi ctory theories of conspiracy, one

hat ched by her husband, the other hatched by
her, by joining hands with her husband.

f) The sessions court committed an error in
rejecting her bail “application being influenced
by the fact that it is a media highlighted case
and by the fact that her husband is an

i nfl uential person.

Bei ng aggri eved by the two orders of the

Al | ahabad Hi gh Court granting bail to Amarnan
and Madhumani, the State has approached this
Court. Shri Gopal Subramani um | earned Additiona
Solicitor General appearing for the petitioner
submitted that the material on record, before the
Hi gh Court clearly disclosed the follow ng
posi tion:

i) That the nurder of pregnant Madhunmita, a
hei nous crinme, was commtted in pursuance of

a conspiracy hatched by accused 1 to 5. The
nmurder was conmitted by the killers

(accused 1 & 2), hired by accused no.4 with
the concurrence, support and protection of
accused no.5, through accused no.3.  There

was material to show (i) the illicit

rel ationship of Amarmani with the deceased
resulting in three pregnancies; (ii)
Amarmani s intention to get out of the
relationship; (iii) Amarmani’s attenpt to

put an end to the |ast pregnancy al so, by
requiring his servant Pappu Chaudhary to

pose as the father of the foetus and give
consent for abortion; (iv) Madhumani’'s ire

and j eal ously agai nst the deceased and
expression of an intention to get rid of

her; (v) Madhumani’s subsequent action in
engagi ng killers (accused 1 and 2) through
accused No.3 to kill Madhumita; and (vi) the
consent of Amarnmani for Killing Madhumta,

as instructed by his wife without involving
hi s name and assuring protection to the
persons conmtting the nurder

i) That Amarnani was interfering with the
i nvestigation, by trying to side-track it

and mslead the Police into a false trail

pl anting fal se stories in the nedia,

creating fal se evidence and t hreatening

wi t nesses either directly or by using the
police. He even managed to get the Police
Oficers (including an officer of the Rank

of SSP) who were not toeing his |line,
transferred.

iii) That after release on bail in pursuance to
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the order of the Hi gh Court, Amarmani was
attenpting to threaten/coercel/ buy over

wi t nesses (Ni dhi Shukla, sister, Shanti
Kurmari Shukl a and Naji b Khan).

iv) That Madhumani had al ready absconded
earlier. Only the rejection of bai
application of her husband on that ground
nmade her to surrender. There is every

l'i kel'i hood of her again fleeing, if she

continuous to be on bail. Further, if
Amarmani alone is denied bail, the
threatening of witnesses will be taken over
by Madhumani

On the other hand Shri. Rakesh Dwi vedi, |earned
Seni or Counsel appearing for Amarnmani subnitted
that this . is a case of blind nurder. There is no
mat eri al showing any invol venent of Amarmani in
the nmurder or in-any conspiracy. There was never
any contact between Amarmani and the hired
killers. He subnitted that the retracted
conf essi onal statement of Rohit Chaturvedi which
al one linked Amarmani’s nane to the conspiracy is
to be ignored, in viewof the law laid down by
this Court; and if it is so ignored, there is
absolutely no material at all to show'that
Amarmani was involved in the conspiracy. The,
material, including the statements of N dhi,
Shanti Kumari, Pappu Chaudhary relied upon by the
prosecution and the post-nortemreport show ng the
six nonth foetus and the DNA report show ng
Amarmani as the father, even if accepted could at
best establish an illicit relationship between
Amar mani and Madhumita and an-attenpt to abort the
pregnancy and nothing nore. He submitted that the
conduct of Amarnani, even if it was norally
incorrect, can in no way be considered as proof of
an intention to kill Madhunmita or proof of his
being a party to any conspiracy to kill Madhunita.
He al so stated that any action taken by Amarnan
to safeguard hinmself and his w fe, cannot be
branded as conspiracy.

Shri KTS Tul si, |earned Senior Counse

appearing for Madhumani similarly contended that
if the confessional statement of Rohit is
excluded, there is nothing to |ink Madhumani to
the death of Madhumita. He pointed out that the
entire naterial, even assunming to be true, only
showed an illicit relationship between Amarman
and the deceased and expression of anger by
Madhumani agai nst such illicit relationship and
nothing nore. He subnmits that the expression of
ri ghteous indignation by a wife and verbal abuse
of the girl trying to weck her marital life, is
not evi dence of participation in any conspiracy to
kill the deceased.

Shri Dwivedi and Shri Tulsi, |earned Senior

Counsel relied on several decisions regarding the
ef fect of confessional statenents. They contended
that no interference was called for in regard to
the orders of the High Court granting bail to
Amar mani and Madhumani . They subnitted that the
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basic rule is bail and not jail, unless there are

ci rcunst ances suggesting fleeing fromjustice or
thwarting justice either by repeating the offence
or intimdating witnesses (vide State of Rajasthan
vs. Bal chand - 1977 (4) SCC 308 and CGudi kanti

Nar asi mhul u vs. Public Prosecutor \026 1978 (1) SCC
240) .

They relied on the decision in Bi har Lega
Support Society vs. Chief Justice of India [1986 (4)
SCC 767] wherein a Constitution Bench of this Court
observed as foll ows:

"The apex court nust interfere only in
the limted class of cases where there
is a substantial question of law

i nvol ved whi ch needs to be finally laid
at rest by the apex court for the entire
country or where there is grave, blatant
and atrocious mscarriage of justice.
Soneti mes,; we judges feel that when a
case cones before us and we find that

i njustice has been done, how can we shut
our eyes to it. But theanswer to this
angui shed query is/that the judges of
the apex court may not shut their eyes
to injustice but they nmust equally not
keep their eyes too wi de open, otherw se
the apex court would not be ableto
performthe high and noble role which it
was i ntended to performaccording to the
faith of the Constitution makers. It is
for this reason that the apex court has
evolved, as a matter of self-discipline,
certain nornms to guide it in the
exercise of its discretion in cases
where special |eave petitions arefiled
agai nst orders granting or refusing bai
or anticipatory bail...... W reiterate
this policy principle laid down by the
bench of this Court and hold that this
Court should not ordinarily, save in
exceptional cases, interfere with orders
granting or refusing bail or
anticipatory bail, because these are
matters in which the H gh Court should
normally be the final arbiter."

(Enphasi s
suppl i ed)

Rel i ance is next placed on Dolat Ram and ot hers
vs. State of Haryana 1995 (1) SCC 349, wherein the
di stinction between the factors rel evant for
rejecting bail in a non-bail able case and
cancel l ation of bail already granted, was brought
out

"Rejection of bail in a non-bail able
case at the initial stage and the
cancel l ation of bail so granted, have
to be considered and dealt with on

di fferent basis. Very cogent and
overwhel m ng circunstances are
necessary for an order directing the
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cancel l ation of the bail, already
granted. Generally speaking, the
grounds for cancellation of bail
broadly (illustrative and not
exhaustive) are: interference or
attenpt to interfere with the due
course of admnistration of justice or
evasion or attenpt to evade the due
course of justice or abuse of the
concession granted to the accused in
any manner. The satisfaction of the
court, on the basis of material placed
on the record of the possibility of the
accused absconding is yet another
reason justifying the cancel lation of
bail. However, bail once granted
shoul d not be cancelled in a mechanica
manner wi thout considering whet her any
superveni ng circunstances have rendered
it no longer conducive to a fair tria
to allow the accused to retain his
freedom by enjoyi ng the concessi on of
bail during the trial."

They also relied on the decision in S. N
Bhattacharjee vs. State of West Bengal 2004 (11)
SCC 165 where the above principle is reiterated.
The decisions in Dol at Ram and Bhattacharjee cases
(supra) relate to applications for cancellation of
bail and not appeal s agai nst orders granting bail

In an application for cancellation, conduct
subsequent to rel ease on bail and the supervening
circunstances alone are relevant. But in-an appea
agai nst grant of bail, all aspects that were

rel evant under Section 439 read with Section 437,
continue to be relevant. W, however, agree that
whi |l e considering and deciding appeal s agai nst
grant of bail, where the accused has been at |arge
for a considerable tine, the post bail conduct and
superveni ng circunstances will al so have to be taken
note of. But they are not the only factors to be
considered as in the case of applications for
cancel | ation of bail

It is well settled that the natters to be
considered in an application for bail are (i)

whet her there is any prinma facie or reasonable
ground to believe that the accused had conmitted
the offence; (ii) nature and gravity of the charge;
(iii) severity of the punishnent in the event of
convi ction; (iv) danger of accused abscondi ng or
fleeing if released on bail; (v) character,

behavi our, means, position and standing of the
accused; (vi) likelihood of the offence being
repeated; (vii) reasonabl e apprehension of the

Wi t nesses being tanpered with; and (viii) danger,
of course, of justice being thwarted by grant of
bail (see Prahlad Singh Bhati vs. NCT, Del hi 2001
(4) SCC 280 and Gurcharan Singh vs. State (Delh
Admi ni stration) AIR 1978 SC 179). Wile a vague
al | egation that accused may tanper with the

evi dence or witnesses may not be a ground to refuse
bail, if the accused is of such character that his
nere presence at large would intimdate the
witnesses or if there is material to show that he
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wWill use his liberty to subvert justice or tanper
with the evidence, then bail will be refused. We

may also refer to the following principles relating
to grant or refusal of bail stated in Kal yan
Chandra Sarkar vs. Rajesh Ranjan, 2004 (7) SCC 528:

"The law in regard to grant or refusa
of bail is very well settled. The
court granting bail should exercise
its discretion in a judicious manner
and not as a matter of course. Though
at the stage of granting bail a
detai |l ed exam nati on of evi dence and
el aborate docunentation of the nerit
of the case need not be undertaken
there is a need to indicate in such
orders reasons for prinma facie

concl uding why bail was being granted
particul arly where the accused is
charged of having conmitted a serious
of fence. —Any order devoi d of such
reasons woul d suffer from non-
application of mind. It is also
necessary for the court granting bai
to consider anobng ot her circunstances,
the following factors al so before
granting bail; they are:

a. The nature of ‘accusati on-and the
severity of punishment in case of

convi ction and the nature of

supporting evidence.

b. Reasonabl e apprehensi on of
tanmpering with the witness or
apprehensi on of threat to the
conpl ai nant.

C. Prima facie satisfaction of the
court in support of the charge.

(see Ram Govi nd Upadhyay vs.

Sudar shan Si ngh, 2002 (3) SCC 598

and Puran vs. Ram Bilas 2001 (6)

SCC 338."

This Court also in specific terms held
t hat :

"the condition laid down under
section 437(1)(i) is sine qua non
for granting bail even under
section 439 of the Code. In the
i mpugned order it is noticed that
the High Court has given the
peri od of incarceration already
undergone by the accused and the
unl i kel i hood of trial concluding
in the near future as grounds
sufficient to enlarge the accused
on bail, in spite of the fact that
the accused stands charged of

of fences punishable with life




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 17

i mprisonment or even death
penalty. In such cases, in our

opi nion, the nere fact that the
accused has undergone certain

peri od of incarceration (three
years in this case) by itself
woul d not entitle the accused to
bei ng enlarged on bail, nor the
fact that the trial is not likely
to be concluded in the near future
either by itself or coupled with
the period of incarceration would
be sufficient for enlarging the
appel | ant on bail when the gravity
of the offence alleged is severe
and there are allegations of
tanmpering with the wtnesses by
the accused during the period he
was on bail."

I n Panchanan M shra vs. Di ganmbar M shra, 2005
(3) SCC 143, this Court observed

"The object underlyingthe

cancel lation of bail /is to protect
the fair trial and secure justice
bei ng done to the society by
preventing the accused who is set
at liberty by the bail order from
tampering with the evidence inthe

hei nous crinme..... It hardly
requires to be stated that once a
person is released on bail in

serious crimnal cases where the
puni shment is quite stringent and
deterrent, the accused in order to
get away from the clutches of the
same indulge in various activities
i ke tanpering with the
prosecution witnesses, threatening
the fam |y nenbers of the deceased
victimand al so create probl ens of
| aw and order situation."

Therefore, the general rule that this Court wll
not ordinarily interfere in mtters relating to bail
is subject to exceptions where there are speci al
ci rcunst ances and when the basic requirenents for
grant of bail are conpletely ignored by the Hi gh
Court. (see Pawan vs. Ram Prakash Pandey \ 026 2002 (9)
SCC 166; Ram Pratap Yadav vs. Mtra Sen Yadav \026 2003
(1) SCC 15 and Kal yan Chandra Sarkar vs. Rajesh
Ranj an \ 026 2004 (7) SCC 528.

Wiile a detail ed exam nation of the evidence is

to be avoi ded while considering the question of bail
to ensure that there is no pre-judging and no
prejudice, a brief examnation to be satisfied about
the existence or otherwise of a prima facie case is
necessary. An exanm nation of the material in this
case, set out above, keeping in view the aforesaid
principles, disclose prinma facie, the existence of a
conspiracy to which Amarmani and Madhumani were
parties. The contentions of Respondents that the
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confessional statenent of Rohit Chaturvedi is

i nadm ssible in evidence and that shoul d be excl uded
fromconsideration, for purpose of bail is untenable.
This Court had negatived a sonewhat simnlar
contention, in Kalyan Chandra Sarkar (supra) thus :

"The next argunment of |earned
counsel for the respondent is that
prima faci e the prosecution has
failed to produce any material to
implicate the respondent in the
crime of conspiracy. |In this regard
he submitted that nost of the

wi t nesses have al ready turned
hostile. The only other evidence
avail able to the prosecution to
connect the respondent with the
crime i's an all eged confession of
the co-accused whi ch according to
the | earned counsel was inadm ssible
in evidence. Therefore, he contends
that the H gh Court was justified in
granting bail since the prosecution
has failed to establish even a prinm
faci e case agai nst 't he respondent.
Fromthe Hi gh Court order we do not
find this as a ground for granting
bail. Be that as it my, we think
that this argunent is too prenature
for us to accept. The adm ssibility
or otherwi se of the confessiona
statenent and the effect of the

evi dence al ready adduced by the
prosecution and the nerit of the

evi dence that may be adduced

herei nafter including that of the

wi t nesses sought to be recalled are
all matters to be considered at the
stage of the trial."

But what is nore relevant, in this case is the
conduct of Amarmani from day of the nurder in
trying to interfere, detract and mslead the

i nvestigation and to threaten and coerce
witnesses. W may refer to the follow ng

ci rcunst ances di scl osed by statenments recorded
under Section 161 Cr.P.C :

i) Ni dhi Shukl a and Shanti Kumari Shukl a
(sister and nother of the deceased
respectively) have stated that on

10. 5. 2003 Amarmani net them near the

nortuary and i nforned themthat he wll

handl e the entire situation and

instructed themwth threats, to be

careful while making any statenent and

not to link himor his wife in regard to

the murder. This was repeated during the
second week of May 2003, by sunmoning the

not her of the deceased to his house.

i) The statenent of M. Anil Aggarwal, SSP
Lucknow shows that on the intervening

ni ght of 9th and 10th May, 2003 (at about

1.00 a.m, Amarnani called himon his

nobi | e phone and made enquiries about the
murder and informed himthat he or his
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wi fe had nothing to do with the nurder
and that his wife was a very sinple house
wi fe and that he (Anil Aggarwal) should
hel p hi m

iii) VWhen Anil Aggarwal |earnt that there was
six nmonth old foetus in the wonb of the
deceased and that wi thout renoving the
foetus, the body had been handed over to
the rel atives of the deceased, he

i medi ately instructed that the body
shoul d be brought back and the Doct or
should renove the foetus and preserve it
for purposes of investigation. In
pursuance of it, action was taken to stop
the vehicle in which the body was being
taken to the native place. — Amarman

again called the SSP (Anil Aggarwal) on
the nmobile phone and told himthat he
knew Madhum ta and that she was a sinple
girl. That there was sone mistake in
the report that Madhum ta was pregnant
and the body of Madhumi ta had al ready
started decomposing and the famly shoul d
be permitted to proceed to their village
i mediately with the body so that funera
can be perfornmed before sun set.

iv) That on 15.5.2003 Anarnani again
contacted Anil Aggarwal, SSP on his
nobi | e phone and i nformed himthat from
his own sources and investigation he had
found out that Madhumita was nmarried to
one Anuj Mshra, a student of |IT Kanpur
and that he had | ocated the Priest who
had perforned the marriage in Novenber-
December, 2002. He al so stated that if
the marriage coul d be proved the
aspersion cast on his character can be
renoved by showi ng that the deceased was
pregnant on account of her marriage with
Anuj Mshra. He instructed the SSP to
send Yagya Narain Dixit, SO Manek Nagar
to him so that he would tell himwhat is
to be done to prove such narri age.

V) On the sane day around 10 p. m Amar nani
again called Anil Aggarwal, SSP urging
himto depute Yagya Narain Dixit, SO
Manek Nagar (who was apparently close to
hi m and was arrayed as the 6th accused
bei ng charged under Section 201 of the
IPC. He later on died in an accident) to
verify the marriage with Anuj M shra.
Amarmani again called Anil Aggarwal on
the nmorning of 16.5.2003 at around 10
a.m on the nobile and reiterated the
denmand. Again on the evening of 16.5.05
he called the SSP on his nobile to

enqui re about the progress and sounded
very anxious and stated that the matter
was getting del ayed. Wen the SSP asked
Amarmani to send the person who has given
the informati on about the nmarriage of
Madhumita with Anuj Mshra to his office
so that he could send sone police officer
to Kanpur to verify the matter and al so

i nfornmed Amarmani that he (SSP) wll
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deci de who shoul d be deputed to verify
the matter, the very next day (17.5.2003)
the SSP was transferred, at the instance
of Amar nani .

The statenent of the SSP shows t hat
Amarmani tried to side track the matter
by inmplicating Anuj Mshra and to ensure
that the foetus is not renoved or
preserved or exam ned. Wen SSP refused
to conply, he was transferred. Kanma
Khan, NDTV correspondent/Bureau Chi ef,
Lucknow and Deepak G dwani, Bureau Chi ef,
Sahara Samay T.V. have clearly stated
that Amarnmani informed themthat he had
conpl ained to the Chief Mnister that

i nvestigati on was not bei ng done properly
and got Anil Aggarwal, SSP transferred;
and that he also informed themthat his
private investigation showed that
deceased had married Anuj M shra.

Vi) Amarmani t hereafter nanaged to ensure
that his confidant Yagya Narain D xit was
deputed to threaten Ri'shi Khare, room
mate of Anuj Mshra, to admt that there
was a marriage between Anuj M shra and
Madhum ta. The statenent of Rishi Khare,
the roommate of Anuj Msra at |IT
Hostel, Kanpur showed that at the

i nstance of Amarmani, Yagya Narain Dixit,
SO of Manek Nagar suggested, threatened
and coerced himto admt that he was a
witness to the marriage of Madhumita with
Anuj Mshra in spite of his repeatedly
stating that he was not aware of any such
marri age; and he even hel d out pronises
to Rishi Khare on behalf of Amarman

after repeatedly speaking to Anmarmani

Tri pathi over the phone in his presence.
Vii) The statenment of Rishi Khare shows that
he and his father and his landl ord were
taken by Yagya Narain Dixit to neet

Amar mani , who denmanded that he shoul d
speak about the wedding of Anuj M shra
and deceased. In his presence Amarnani

al so informed Yagya Narain Dixit that if
Ri shi Khare refused to admit of being a
wi tness to such nmarriage he shoul d use
tougher nethods to make himadmt the
weddi ng between Anuj M shra and
Madhumita. He also threatened Rish

Khare that he can be franed by show ng
that a country made revol ver was
recovered fromhim thereby |anding him
injail.

viii) Kamaal Khan, NDTV correspondent/ Bureau
Chi ef , Lucknow and Deepak G dwani, Bureau
Chi ef, Sahara Samay T.V. were invited by
himand told themthat he had a mgjor
scoope which would turn the entire story
of the Madhum ta' s case upsi de down.

That Madhunmita’s case was not being

i nvesti gated properly and he was doi ng
his own investigation. That he has been
able to identify the real killers of
Madhum t a. Madhumi ta was married to
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Anuj M shra and the nmarriage was
perfornmed by a priest who was present in
the house and was introduced to them

The evi dence col | ected above discl oses that
there were repeated attenpts by the accused Amarman
to interfere, and side track the investigation and
threaten the witnesses to conme out with a story that
will deflect the suspicion fromhimand his wife to
Anuj Mshra or others. It is also not in dispute
that Amarmani was on bail in a kidnappi ng case, when
he indulged in these activities in My, 2003. These
materials were placed by the prosecution before the
Hi gh Court to establish a reasonabl e apprehensi on of
tampering. The |earned Single Judge has, however,
conpletely ignored these materials relating to
tanmpering with evidence/w tnesses. This
necessitates interference with the order of the H gh
Court.

Shri Subramani um | earned ASG next referred to
the threats to witnesses hel'd out by Amarman

after his release on bail. Reliance is placed on
the four conplaints received by the crucial
prosecution witnesses. N dhi Shukla, sister of
the deceased by letter dated 10.9.2004, and Shanti
Kumari, nother of the deceased by an undated
letter, have nade separate conplaints to the CB
inregard to efforts made by Amarmani to induce
themto accept noney through one NK Mshrato
settle the matter and that when they refused, he
threatened them Another w tness Najib Khan (a
famly friend of the deceased) has al so sent a
conpl ai nt dated 22.9.2004, stating that on that
day two persons knocked on his door, hurled abuses
at himand told himthat the CBI officers were far
away and once the cases were closed, no one wll
protect himand he will be killed.  ‘Lastly, one

Bi rj esh Pathak, Menber of Parlianent has al so-sent
a conplaint dated 16.9.2004 to the CBI alleging
that an attenpt on his life was nade on 7.9.2004
whi ch, according to him was at the instance of

Amarmani . The said allegations are denied in the
counter-affidavit filed on behalf of Amarnani by
his brother/Pairokar. It is contended that these
conpl ai nts rmust have been sent at the instance of
the CBI itself. 1In so far as Brijesh Pathak is
concerned, it is also alleged that he is a cl ose
confidant of Amarnmani’s political rival. However

in the view we have taken, it is unnecessary to
exam ne this aspect.

The High Court has failed to deal with the vast
material placed by the CBI which clearly indicated
that the accused has, at all material tines, tried
to interfere with the course of investigation
tamper with w tnesses, fabricate evidence,
intimdate or create obstacles in the path of
i nvestigation officers and derail the case.

The statenent of Anil Aggarwal, SSP Lucknow is
revealing and in our opinion the H gh Court on
this statenment al one should have rejected the bai
and, in any event, it is sufficient to allow the
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present appeal. A senior police officer has
stated that the accused asked for his hel p agai nst
his inmplication in the case. The accused asked
the officer not to preserve the foetus and that
the body should be taken to her native place for
the last rites. The officer also speaks about his
bei ng rebuked by seni or bureaucrats for recovering
the foetus. It is relevant to note that the

of ficer was sought to be msled by the accused by
giving false informati on about a marriage between
Anuj M shra and the deceased. But for his

di ligence, the foetus would not have been
preserved. For doing his duty diligently, the

of ficer was punished with a transfer out of nornal
course. The very fact that a senior police

of ficer could be transferred out of Lucknow on 17th
of May, 2003, clearly shows the anpunt of

i nfluence w el ded by the accused. A ay Kumar
Chaturvedi’, the first investigating officer who
had al so refused to tow the line of the accused
was al so transferred on the same date. Likew se
M. Beni Singh Verna, |nspector of Police, CB-CID
and M. Dinanath Mshra , lnspector of Police, CB-
CID were also transferred. S/ Sh. N V. Sirohi

M. Vishwa Bhushan/Si ngh, M. Sahab Rashi d Khan
were also transferred but their transfer orders
were quashed by the High Court l|ater on.

I n Panchanan M shra case (supra), it has been
held that the Court nust apply its mnd and go
into the merits and evidence on record and
det erm ne whether prinma facie case was established
agai nst the accused. It was held that the
seriousness and gravity of the crinme wasalso a
rel evant consideration. That a bal ance has to be
drawn by the Court to protect fair trial and to
secure justice being done to the society by
preventing the accused who is set at |liberty by
the bail order fromtanpering with the evidence in
a heinous crime and if there is delay in such-a
case the underlying object of cancellation of bai
practically looses all its purpose and
significance to the great prejudice and the
i nterest of the prosecution. The Court sunmed up
the principle that the ground to deny bail wll be
when by testing the bal ance of probabilities it
appears that the accused has abused his liberty or
that there is a reasonabl e apprehension that he

will interfere with the course of justice. It was
noticed by the Court that once a person is
rel eased on bail in serious crimnal cases where

the punishrment is stringent and deterrent, the
accused in order to get away fromthe clutches of
the same indulge in various activities like
tempering with the prosecution witnesses,
threatening the famly nmenbers of the victimand
al so create problens of |aw and order

In Prahlad Singh Bhati Vs. NCT, Del hi, 2001 (4)
SCC 280, this Court reiterated that if a person
was suspected of the crine of an offence
puni shabl e with death or inprisonnent for life
then there nust exist grounds which specifically
negate the exi stence of reasonable ground for
bel i eving that such an accused is guilty of an
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of fence puni shable with the sentence of death or
i mprisonnent for life. The jurisdiction to grant
bail must be exercised on the basis of well
settled principles having regard to the

ci rcunst ances of each case. Wile granting bail
the Court has to keep in mnd the nature of
accusations, the nature of evidence in support
thereof, the severity of the punishnment which
conviction will entail, the character, behaviour
means and standi ng of the accused, circunstances
whi ch are peculiar to the accused and reasonabl e
appr ehensi on of w tnesses being tenmpered with,

In Kalyan Chandra Sarkar case (supra), this

Court reiterated that while granting bai

di scretion rmust be exercised in a judicious manner
and not as a matter of course. -~ It may not be
necessary to do detailed exam nati on of evidence
and docunent ation of the merit of the case but
there is 'a need to indicate reasons for prima
faci e conclusion why bail was being granted
particularly where the accused is charged of
havi ng comm tted serious offence.

In the present case, we find that the High

Court has granted bail being of the opinion that
the extra judicial confession given by Rohit
Chaturvedi one of the co-accused nay not stand the
test of scrutiny by a judicial mnd but that by
itself was not sufficient to grant the bail

There is vol um nous evidence collected by the CB
to show the invol venment of Amarnani Tripathi, and
his effort to interfere with the investigation of
the case before the grant of bail and also after
the grant of bail. He tried to change the course
of investigation by creating fal se evidence of the
marriage of Madhumita with Anuj M'shra with the
hel p of Yagya Narain Dixit, a police officer, the
6th accused who died in an accident during the
course of investigation. There are witten
conplaints with the investigating agency show ng
that after his release on bail Amarmani Tripathi
tried to threaten as well as win over Nidh
Shukl a, sister of the deceased, and her nother by
offering bribe. In our opinion, the H gh Court
gravely erred in granting bail to Amarnani
Tripathi in such circunstances. The H gh Court
practically failed to consider/take into

consi deration the vol um nous evidence whi ch had
been coll ected by the investigati on agency and
have been referred to by themin their statenent
of objections to the application for grant of
bail .

It is true that the position of Madhunmani is
somewhat different fromthe case of her husband.
Wil e her husband is a politician and ex-M nister,
she is no doubt a house wife. Wile her husband
has several crimnal cases against him she has no
such record. Wiile there is material to show
attenpts by her husband to tanper with the

evi dence and threaten witnesses, there is nothing
to show that she nmade any attenpt to tanper with
the evidence. But there is material to show that
she had absconded for several nonths and
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surrendered only when bail was refused to her
husband on the ground that she was abscondi ng.
Further when the matter is considered in entirety,
with reference to the nmurder of Madhunmita and the
propensity of the husband and wife to pressurize
and persuade others to act according to their

wi shes there is reasonabl e ground for apprehension
that if her husband alone is taken into custody,

| eaving her to remain outside, she nay take over
the task of tampering the evidence and

mani pul ati ng/t hreat eni ng wi tnesses. Therefore,
interference is called for even in regard to the
bail granted to Madhunmani

We are conscious of the fact that evidence in
this case has yet not been led in the Court.
VWerever we have referred to the word "evidence”
in this order the sane nmay be read as materia
col l ected by the prosecution.. Reference to the
materi al collected and the findings recorded
herein are for the purposes of these appeals only.
This may not be taken-as an expression of opinion.
The Court would be at liberty to decide the matter
in the light of evidence which shall cone on
record after it is |led de hors any finding
recorded in this order

For the reasons stated above, the orders dated
29th April, 2004 and 8th July, 2004 passed by the
Hi gh Court are set aside. The bail bonds of the
respondents in each of these cases are cancelled.
Respondents are directed to surrender forthwith
and in case they fail to do so, the State should
take effective steps to take the respondents in
cust ody.

The appeal s stand di sposed of.




