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These appeal s, filed by the husband of the
respondent are directed agai nst the judgment of the
Di vi sion Bench of the Hi gh Court of Andhra Pradesh in
AAO Nos. 365 and 718/91, in which the H gh Court
al l owed the appeal filed by the wife and di smssed the
appeal filed by the husband and set aside the judgnent
passed by the Subordi nate Judge, Narsapur

The appel | ant Adhyat ma Bhattar Al war, and the
respondent Adhyatrma Bhattar Sri Devi were narried on 22nd
August, 1978 in Nalanmvari Choultry at Rajahmundry. The
coupl e stayed together in village Pal acol e where the parents
of the husband reside. A female child was born to them on
12t h Decenber, 1979, whereafter they separated. The wife
and daughter lived with her parents at Rajhmundry, while the
husband continued to stay with his parents at Pal acole. The
husband filed a petition for dissolving the nmarri age under
Section 13 of the H ndu Marriage Act, 1955 (hereinafter
referred to as the Act) praying for a decree of divorce on the
ground stated in sub-clause (ib) of Sub-section 1. 1In the
petition it was alleged, inter alia, that the father of the
respondent -wife had taken her to Rajahnundry for delivery
and al so stating that her nother was not well. After birth of
the child, since the respondent did not return to Pal acole, the
appel l ant, his father and other relations nmade attenpts to
persuade the respondents father to send his daughter to
Pal acol e. The attenpts did not bear fruit as the respondent
was insistent that the appellant should Iive separately from
his parents in a separate house. Since the condition was not
acceptable to the appellant, she refused to join himat
Pal acol e. On 23rd May, 1981 the appellant went to
Raj ahmundry to bring the respondent but she was not sent
and the appellant was informed that the respondent would
be sent only after he got a job. It is relevant to state here
that at the time of marriage, the appellant had graduated in
Conmerce (B.Com); subsequently he conpleted MA in
Hi ndi, but he was without a job. Since all attenpts to
per suade the respondent to cone and live with himfail ed,
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the appellant filed the petition on 21st February, 1984 for
di vorce on the ground of desertion by the wife for a period of
nore than two years.

Contesting the application for divorce, the
respondent repudi ated the allegations made by the appel | ant
that she had voluntarily left her matrinonial honme for staying
with her parents. Wiile admtting that she had gone to her
parental home for birth of the child whereafter she had
returned to her father-in-laws house where she faced a very
enbarrassing situation as her father-in-law nade indecent
advances towards her and her complaints to her husband
about such incidents went unheeded. She al so averred that
her husband appeared to be a silent spectator to such
i ncidents and did not even raise any protest against his
fathers behavi or towards hi's daughter-in-law. In the
ci rcunst ances, the respondent pleaded that she had every
justification toinsist on her husband having a separate
residence. It was further alleged by her that in the nonth of
August, 1980 her father-in-law had nade repeated attenpts
at nol esting her and when she vehenently protested agai nst
such behavi our she got a severe beating fromhim She also
conpl ai ned that her husband was ill-treating and assaul ting
her, believing the false stories and backbitings of his nother
She contended that /it was she who was deserted by her
husband and not vice versa.

Both parties |ed oral and docunentary evi dence
before the Trial Court. The |earned Subordi nate Judge in
the Judgnent dated 8th December, 1989 held that the
appel | ant had satisfactorily proved that the respondent was
guilty of having deserted himfor a continuous period of nore
than two years preceding the filing of the petition for divorce
and that he was entitled to a decree forjudicial separation
under Section 10 of the Act instead of a decree for
di ssolution of marriage under Section 13(1)(ib) of the Act.
Accordingly, the petition was all owed by granting a decree
for judicial separation instead of a decree for divorce.

Both the parties challenged the judgnent of the
trial Court by filing appeals. The husband filed the appeal -
AAO No. 365/91, while the appeal filed by the wife was
regi stered as AAO 718/ 91. As noted above, the Hi gh Court,
in the judgnment rendered on 14th July, 1993, set aside the
judgnent and decree of the trial Court, allowed the appea
filed by the wife and di snmi ssed the appeal filed by the
husband. The Hi gh Court held that the wife did not have at
any tinme the necessary aninmus to put an end to the
matrinonial relationship and never intended to desert her
husband. Hence, these appeal s by the husband.

Section 13(1)(ib) of the Act reads as foll ows:

Divorce.- (1) Any narriage sol emi zed,
whet her before or after the

conmencenent of this Act, may, on a
petition presented by either the husband
or the wife, be dissolved by a decree of
di vorce on the ground that the other

party
XXX XXX XXX
(ib) has deserted the petitioner for a

conti nuous period of not |ess than two
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years i medi ately preceding the
presentation of the petition; or

XXX XXX XXX

Expl anation 1In this sub-section the
expression desertion neans the

desertion of the petitioner by the other
party to the narriage w thout reasonable
cause and without the consent or

agai nst the wi sh of such party and
includes the willful neglect of the
petitioner by the other party to the
marriage, and its granmatical variations
and cognate expressions-shall be
construed accordi ngl y-

XXX XXX XXX

Desertion in the context of matrinonial |aw
represents a legal conception. It is difficult to give a
conprehensive definition of 'the term The essentia
ingredients of this offence in order that it may furnish a
ground for relief are

1. The factum of separation

2. The intention to bring cohabitation permanently to an end
ani mus deser ndi

3. The el ement of permanence which is a prine condition

requires that both these essential ingredients should

continue during the entire statutory period;

The clause | ays down the rule that desertion to anount to a

matri moni al of fence nust be for a continuous period of not

| ess than two years imredi ately preceding the presentation

of the petition. This clause has to be read with the

Expl anati on. The Expl anation has w dened the definition of

desertion to include willful neglect of the petitioning spouse

by the respondent. It states that to anpbunt to a matrinonia

of fence desertion nmust be without reasonabl e cause and

wi t hout the consent or against the wi sh of the petitioner.

Fromthe Explanation it is abundantly clear that the

| egislature intended to give to the expression a w de i nport

whi ch includes willful neglect of the petitioner by the other

party to the narriage. Therefore, for the offence of

desertion, so far as the deserting spouse is concerned, two

essential conditions nmust be there, nanely, (1) the factum of

separation, and (2) the intention to bring cohabitation

permanently to an end (ani nus deserendi). Simlarly, two

el ements are essential so far as the deserted spouse is

concerned: (1) the absence of consent, and (2) absence of

conduct giving reasonabl e cause to the spouse | eaving the

mat ri noni al home to formthe necessary intention aforesaid.

The petitioner for divorce bears the burden of proving those

el ements in the two spouses respectively and their

conti nuance throughout the statutory period.

This Court in the case of Bipin Chander
Jai si nghbhai Shah vs. Prabhawati, 1956 SCR 838,
observed

........ Thus the quality of pernmanence is one
of the essential elenents which differentiates
desertion fromw |l ful separation. |If a spouse
abandons the other spouse in a state of
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tenmporary passion, for exanple, anger or

di sgust, without intending permanently to
cease cohabitation, it will not ampount to
desertion. For the offence of desertion, so far
as the deserting spouse is concerned, two
essential conditions nmust be there, nanely;

(1) the factum of separation, and (2) the
intention to bring cohabitation permanently to
an end (aninmus deserendi). Simlarly two

el enents are essential so far as the deserted
spouse is concerned: (1) the absence of
consent, and (2) absence of conduct giving
reasonabl e cause to the spouse | eaving the
matri noni al hone to formthe necessary
intention aforesaid. The petitioner for divorce
bears the burden of proving those elenments in
the two spouses respectively. Here a

di fference between the English [aw and the

| aw as enacted by the Bonbay Legislature

nmay be pointed out. Wereas under the

Engl i sh l'aw t hose essential conditions nust
continue throughout the course of the three
years i medi ately preceding the institution of
the suit for divorce, under the Act, the period
is four years w thout specifying that it should
i medi ately precede the commencenent of
proceedi ngs for divorce. Wether the

om ssion of the last clause has any practica
result need not detain us, as it does not cal
for decision in the present case. Desertioniis
a matter of inference to be drawn fromthe
facts and circunstances of each case. The

i nference may be drawn fromcertain facts

whi ch may not in another case be capabl e of

| eading to the same inference; that is to say,
the facts have to be viewed as to the purpose
which is reveal ed by those acts or by conduct
and expression of intention, both anterior and
subsequent to the actual acts of separation

If, in fact, there has been a separation, the
essential question always is whether that act
could be attributable to an ani nus deserendi-
The of fence of desertion comrences when

the fact of separation and the aninus

deserendi co-exist. But it is not necessary
that they shoul d comrence at the same tinme.

The de facto separati on may have

commenced w t hout the necessary ani nus or

it may be that the separation and the aninus
deserendi coincide in point of tine; for
exanpl e, when the separating spouse

abandons the marital hone with the intention
express or inplied, of bringing cohabitation
permanently to a close. The law in Engl and
has prescribed a three years period and the
Bonbay Act prescribed a period of four years
as a continuous period during which the two

el enents nust subsist. Hence, if a deserting
spouse t akes advantage of the | ocus
poenitentiae thus provided by | aw and deci des
to cone back to the deserted spouse by a

bona fide offer of resuming the matrinonia
honme with all the inplications of marital life,
before the statutory period is out or even after
the | apse of that period, unless proceedings
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for divorce have been comenced, desertion

cones to an end and if the deserted spouse
unreasonably refuses to offer, the latter may

be in desertion and not the forner. Hence it is
necessary that during all the period that there
has been a desertion, the deserted spouse

nust affirmthe marriage and be ready and
willing to resume married life on such
conditions as may be reasonable. It is also
wel |l settled that in proceedings for divorce the
plaintiff nust prove the offence of desertion

i ke and other matrinonial offence, beyond al
reasonabl e doubt. Hence, though

corroboration is not required as an absol ute
rule of Iaw the courts insist upon corroborative
evi dence, unless its absence is accounted for

to the satisfaction of the court.......

XXX XXXX XXX

But it is not necessary that at the tinme the wife
| eft her husbands honme she shoul d have at

the sane tinme the ani nus deserendi. Let us
therefore exam ne the questi on whether the
defendant in this case, even if she had no

such intention at the tine she |eft Bonbay,
subsequently decided to put an end tothe
matrinonial tie. This is in consonance with

the | atest pronouncenent of the Judicia

Conmittee of the Privy Council in the case of
1955 A. C. 402 at p.417 (F) _in an appeal from

the decision of the High Court of Australia, to
the follow ng effect :-

Both in England and in Australia, to
establish desertion two things nust be proved
first, certain outward and visi bl e conduct

the factum of desertion; secondly, the

ani nus deserendi the intention underlying
this conduct to bring the matrinonial union to
an end.

In ordinary desertion the factumis
sinple; it is the act of the absconding party in
| eaving the matrinmonial hone. The contest in
such a case will be alnost entirely as to the
animus. Was the intention of the party
| eaving the home to break it up for good, or
sonet hing short of, or different fromthat?

(Enphasi s suppl i ed)

In the case of Lachman Ut anthand Kirpalani vs.
Meena alias Mdta, 1964 (4) SCR 331, a Constitution Bench
of this Court, considering the case of judicial separation on
the ground of desertion without just cause held on facts that
the respondent (wife) left the appellants nmatrinonial home
on February 26, 1954 with the intention of pernanently,
breaking it up, and that such desertion continued during the
requisite period of two years and that the appellants letter of
1st April 1955, did not constitute an interruption of the
respondents desertion by its being a just cause for her to
remain away fromthe matrinonial home; and that, in
consequence, the appellant was entitled to a decree for
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judicial separation under Section 10(1)(a) of the Hi ndu
Marriage Act, 1955. It was observed that An offer to return
to the matrinmonial hone after sometime, though desertion

had started, if genuine and sincere and represented his or
her true feelings and intention, would bring to an end the
desertion because thereafter the ani nus deserendi would be

I acki ng, though the factum of separation m ght continue; but
on the other hand, if the offer was not sincere and there was
inreality no intention to return, the mere fact that letters were
witten expressing such an intention would not interrupt the
desertion from conti nui ng. In this connection, reference
was al so made to the decision in the case of Bipin Chander

Jai si nghbhai Shah vs. Prabhawati (supra).

This Court in the case of Snt.Rohini Kumari vs.
Nar endra Singh, 1972(1) SCC 1, while considering the case
of judicial separation on the ground of desertion under
Section 10(1)(a) of the Act read with the Explanation, held

........ The two el enents present on the side of
the deserted spouse shoul d be absence of
consent and absence of conduct reasonably
causi ng the deserting spouse to formhis or

her intention to bri'ng cohabitation to an end.
The requirenent that the deserting spouse

nmust intend to bring cohabitation to an end
nmust be understood to be subject to the
qualification that if w thout just cause or
excuse a man persists.in doing things which

he knows his wife probably will not tolerate
and which no ordinary woman woul d tol erate

and then she | eaves, he has deserted her

what ever his desire or intention nmay have

been. The doctrine of constructive desertion
is discussed at page 229. It is stated that
desertion is not to be tested by nerely
ascertaining which party left the matrinonia
hone first. |If one spouse is forced by the
conduct of the other to | eave honme it nmay be
that the spouse responsible for the driving out
is guilty of desertion. There is no substantia
di fference between the case of a man who
intends to cease cohabitation and | eaves the
wife and the case of a man who with the
sane intention conpels his wife by his

conduct to | eave him

In Lachman Ut ancthand Kirpal ani v. Meena

alias Mta, this Court had occasion to

consi der the true nmeaning and anbit of

Section 10(1)(a) of the Act read with the

Expl anation. Reference was nade in the
majority judgnent to the earlier decision in

Bi pi n Chander Jai si nghbhai Shah v.

Prabhawati, in which all the English decisions
as also the statenment contained in
authoritative text books were considered.

After referring to the two essential conditions,
nanely, the factum of physical separation and
the ani mus deserendi which neant the

intention to bring the cohabitati on pernanently
to an end as also the two elenents so far as
the deserted spouse was concerned i.e. (1)

the absence of consent and (2) absence of
conduct giving reasonable cause to the
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spouse | eaving the matrinonial home to form
the intention aforesaid, it was observed while
exam ni ng how desertion mght come to an

end :

In the first place, there nust be conduct on
the part of the deserted spouse which affords
just and reasonabl e cause for the deserting
spouse not to seek reconciliation and which
absol ves her from her continuing obligation to
return to the matrinmonial home. |In this one
has to have regard to the conduct of the
deserted spouse. But there is one other

matter which is also of equal inportance, that
is, that the conduct of the deserted spouse
shoul d have had such an inpact on the m nd

of the deserting spouse that in fact it causes
her to continue to live apart and thus continue
the desertion.” But - where, however, on the
facts it isclear that the conduct of the
deserted spouse has had no such effect on

the mind of the deserting spouse there is no
rule of law that desertion term nates by reason
of the conduct of the deserted spouse.

(Enphasi's suppl i ed)

This Court in the case of Sanat Kumar Agarwa
vs. Nandi ni Agarwal , (1990) 1 SCC 475, considering a case
under Section 13(1)(ib) of the Act, held that it is well settled
that the question of desertionis a matter of inference to be
drawn fromthe facts and circunstances of each case and
those facts have to be viewed as to the purpose which is
reveal ed by those facts or by conduct and expression of
intention, both anterior and subsequent to the actual act of
separ ati on.

In a recent case in Chetan Dass vs. Kaml a Devi,
(2001) 4 sSCC 250, this Court considered the question
whet her the of fer made by the husband in this Court to keep
his wife, was held to be not sincere and did not deserve to
be seriously considered. |In that connection, this Court held

During the course of the argunents, |earned
counsel for the appellant, so as to show the
al | egati ons nade agai nst the appellant about
having illegitimte relationship with Sosamma
Thomas(sic.), subnmitted that the appellant is
still prepared to keep the respondent Kam a
Devi with him According to him the appellant
never refused to live with her. 1In reply,

| earned counsel for the respondent submitted
that the respondent was al so prepared to live
with the appellant provided that he

di scontinued his relationship with Sosamma
Thomas. The hol | owness of the subm ssion
that the appellant was still prepared to keep
the respondent with himis quite apparent. It
is on record that it was on the sone (sic.
Sane) undertaking that the respondent was
taken to Ganganagar by the appellant to live
with himbut there she was subjected to

hum liating treatment neted out to her by the
appel l ant himself having his food only in the
room of Sosamma Thomas and staying there
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during the night leaving his wife and sister
al one on the ground floor. Wth this kind of
attitude, the offer as nade on behalf of the
appellant is too shallow to deserve any
serious thought. At the sane tine, the
condition on which the respondent is prepared
to live with himseens to be quite justified,
that is to say, she is still prepared to live with
hi m provi ded he behaves and snaps his
relationship with the other woman. It is
apparent that it is the own conduct of the
appel I ant which led the respondent to |ive
separate fromthe appellant. None el se, but
the appellant alone, is to be blaned for such
an unhappy and unfortunate situation. The
findings of facts, as recorded by the two
courts bel ow, do not deserve to be disturbed
i n any manner nor have they been seriously
assai |l ed before us.

Coning to the case at hand, it is revealed from
the evidence on record, as discussed in the judgments of
the Trial Court and the Hi gh Court that the respondent had
gone to her parents house for birth of the child, which
apparently cannot be construed as an expression of her
desire to forsake her husband pernanently; but after the
birth of her child when attenpts were made by the appell ant,
his parents and relations, she |aid down a condition that the
appel l ant should live in a separate house fromhis parents
taking the plea that her father-in-law had attenpted to nol est
her, which explanation she signally failed to establish. 1In the
neantinme, father of the appellant expired sone tine in 1988,
putting an end to the so-called reason of mi shehavi or of her
father-in-law. There is nothing on record that thereafter she
expressed her desire to join her husband at the matrinonia
hone. It is relevant to state herethat the appellant is the
only son of his parents and as expected, he was not 'wlling
to establish a separate residence leaving his parents to live
alone in their old age. The cunul ative effect of the
ci rcunst ances and the conduct of the respondent is that she
had gi ven expressi on of aninmus deserendi. Thus, the two
ingredients of the matrinonial offence of desertion i.e.
separation in fact and ani mus deserendi have been
establ i shed by the appellant. The learned trial Judge, having
regard to the facts and circunstances of the case, was right
in recording the finding that the husband had successfully
established the case of desertion by the w fe and exercising
the discretion vested under Section 13 A of the Act, the
| earned trial Judge had granted the decree of judicia
separation instead of divorce. The H gh Court recorded the
finding that in the absence of any evidence, direct or
circunstantial, in support of her plea of alleged indecent
behavi or by her father-in-law, the Court was not prepared to
accept the allegations nade by her against her father-in-Ilaw
the Court without discussing any evidence, had observed
that as the cause itself has di sappeared or ceased to exi st
the wife had agreed to join the husband, and even before the
deat h of the husbands father she was ready and lived with
the husband indeed and arrived at the conclusion that the
wi fe cannot be held to have the necessary intention to put an
end to the matrinonial obligation and, therefore, could not be
found guilty of deserting the husband. The Hi gh Court has
not di scussed whether the alleged offer by the wife to live
with her husband after the death of her father-in-Iaw was
i ndeed a sincere nmove or nmerely a holl ow expression bereft
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of any sincerity. The High Court has al so not discussed if
she indeed had the desire to come and live w th her husband
what prevented her to request her parents to take necessary
steps in the matter. In the absence of any such evidence the
finding recorded by the Hi gh Court that the wife was not
guilty of deserting her husband cannot be sustai ned. The
failure on the part of the wife to substantiate a serious

al l egation of infamus conduct of indecent advances said to
have been nade to her by the father-in-law, taken together
with the absence and omi ssion fromher side to

denonstrate her readiness and willingness to discharge her
continuing objection to return to the matrinonial homne,
establish sufficiently the ani nus deserendi, necessary to
prove | egal desertion as required under section 13(1) (ib).
The conduct of the wife seens to be nore indicative of a firm
determ nation not to return to the marital honme and

di scharge the obligations attendant thereto. Therefore, the
judgrment of the Hi gh Court is unsustainable and has to be
set asi de,

Accordi ngly, these appeal s are all owed, the

judgrment of the High Court is - set aside and the judgnent of
the trial Court is restored. There will, however, be no order
as to costs.

o J.
(D. P. Mohapat r a)

SN
(Dor ai swany Raj u)

Dated the 6th Novenber, 2001




