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1. Leave granted.
2. I nterpretation of the provisions of Section 33C(2) of the Industria
Di sputes Act, 1947 vis-‘-vis a Voluntary Retirenent Schene framed by the
State of Andhra Pradesh is in question in this appeal which arises out of a
j udgrment and order dated 13.4.2005 passed by a Division Bench of the
Andhra Pradesh High Court in Wit Appeal No. 820 of 2005 dism ssing the
appeal froma judgment and order dated 21.3.2005 passed by a | earned
single judge of the said Court in Wit Petition No. 4196 of 2005.
3. Appel | ants were the enployees of Nagarjuna Cooperative Sugars
Limted, a Governnment of Andhra Pradesh Undertaking. It was declared to
be a "relief undertaking in terns of Andhra Pradesh Relief Undertaking
(Speci al Provisions) Act, 1971. The managenent of ‘the industria
undert aki ng declared | ay off wherefor conpensation was to be paid. The
Enpl oyees’ Union of the said industrial undertaking filed a Wit Petition in
the Hi gh Court of Andhra Pradesh questioning a Meno dated 5.1.1998
wher eby and whereunder lay off conpensation was denied to the workmen.
According to the worknen, that lay off conmpensation was paid only for the
nont hs of June and July 1995. They clained existing legal right for
obtaining lay off conpensation for the period 1.8. 1995 to 6.9.2002.
4. Bef ore, however, we enbark upon the said question, we may place on
record that the State of Andhra Pradesh sold the said factory to one SCM
Sugars Limted. Sonme of the worknen were absorbed by the transferee \026
Conpany. Qut of the said absorbed enpl oyees, some of themwere paid |ay
of f conmpensati on and sonme were not. At one point of tine, all the worknen
had shown their willingness to continue to work under the new rmanagenent.
Later, however, the Governnent of Andhra Pradesh pernitted the said SCM
Sugars Limted to shift the factory to the State of Karnataka, as a result
wher eof, the workmen | ost the opportunity to continue to be enpl oyed.
5. The CGovernnent of Andhra Pradesh issued GO M. No. 25 dated
21.5.2001 providing for a special conpensation package for the enployees.
The sai d anmount of conpensation was to be paid to the worknen only in the
event they had not opted for enployment with the new owner.
6. The benefits provided for under the said Voluntary Retirenent
Schene were stated as under
"Term nal benefits

The foll owing benefits as statutorily due will
be paid as per eligibility.
i The bal ance in the P.F. Account payable as
per the CPF regul ation.
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ii. Cash equi val ent of accunul ated earned
| eave as per the rules of the enterprise.

iii. Gratuity as per the provisions of the
Payment of Gratuity Act or other applicable
Rul es of the Organization

EXGRATI A BENEFI TS

i) An enpl oyee who is regular or

per manent, whose request for VRS is

accepted would be entitled to an Ex-gratia
paynment equivalent to One and Hal f nonths
emol uments (Pay + DA) last drawn, for each
conpl eted year of service or the nonthly

enmol unments at the time of retirement

nmul tiplied by the bal ance nonths of service

| eft before normal date of retirement

whi chever is |ess, subject to a mnimm of

Rs. 30, 000/ - (Rupees Thirty Thousand only).
One nonth/three nmonths notice pay, as per the
servi ce condi tions applicable."

7. Appel l-ants opted for voluntary retirenent. |Indisputably, they were
pai d the anobunt of special conpensation in terms of the said G O

Cont endi ng, however, that the said Voluntary Retirenent Scheme did not
provide for paynent of |lay off conpensation, a wit petition was filed by the
Uni on, which was marked as Wit Petition No. 16916 of 1998. Before the

Hi gh Court, a contention was raised by the respondents herein that the

wor kmen havi ng taken voluntary retirenent and the rel ationship of enpl oyer
and enpl oyee having ceased, the wit petition was not nmaintainable. A

| earned single judge of the H gh Court, however, opined:

"Be that as it may, in the circunstances of this

case, | amof the considered opinion that the

petitioner should approach the appropriate |abour

court or the Industrial tribunal and work out its

renedi es by way of a claimpetition and by | eading

appropriate evidence before the said court. The

petitioner can raise all the questions, which are

available to it, including those which have been

raised in this Wit Petition. Therefore, the Wit

Petition is disposed of giving liberty to the

petitioner to approach the appropriate | abour Court

or Industrial tribunal by filing an appropriate claim

petition. On filing such a claimpetition, the |abour

court/industrial tribunal shall entertain the same

and decide on nmerits within a period of six nonths

fromthe date of filing of such a petition."

8. Pursuant to or in furtherance of the said observations, the workmen
filed applications under Section 33C(2) of the Industrial D sputes Act, 1947
(for short "the Act") claimng |lay off conpensation for the period between
1.8.1995 to 6.9.2002. The Labour Court, Guntur, did not entertain the said
applications holding that the same were not nmintainable in view of a
decision of this Court in A K Bindal and Another v. Union of India and
O hers [(2003) 5 SCC 163] hol di ng:
"The wor kman under Sec. 33C(2) nust be a
wor kman under Sec. 2(s) of the I.D. Act.
Under Sec. 2 (s) of the I.D. Act, there are
four categories of workmen, 1) persons presently
enpl oyed, 2) persons dism ssed from service, 3)
persons di scharged from service and 4) persons
retrenched from service.
Al'l other persons do not come under Sec.
2(s) of the I.D. Act.
Persons retired from service, whether
voluntarily or due to superannuation, persons |eft
the service voluntarily and persons resigned from
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the service do not cone under Sec. 2(s) of the I.D
Act. Those persons, even though they have got

any right to receive any anobunt or any benefit
fromthe enployer for the work done by them are

not entitled to file petition under Section 33-C(2)
of the |1.D. Act. Because they are not worknen
under Section 2(s) of the |I.D. Act."

A wit petition was preferred thereagai nst, which was disnissed by a

| earned single judge of the Andhra Pradesh Hi gh Court by an order dated

21. 3. 2005.

9. M. A. Subba Rao, |earned counsel appearing on behalf of the
petitioner would contend that the Labour Court and consequently the Hi gh
Court committed a manifest error in passing the inpugned orders insofar as
they failed to take into consideration that the existing right of the workmen
for obtaining the lay off conmpensati on payable to them under the Industria

Di sputes Act, 1947 having nothing to do with the Voluntary Retirenent

Schene and furthernmore having regard to the directions of the Hi gh Court in
the earlier Wit Petition, the proceedi ngs under Section 33C(2) was

nmai nt ai nable. Strong reliance in this behalf has been pressed on Nationa
Bui | di ngs Constructi on Corporation v. PritamSingh GIl & Os. [(1973) 1
S.C.R 40].

10. M. R Sundravardhan, |earned Seni or Counsel appearing on behal f of
the respondents, on the other hand, would contend that in view of the
definition of workman as contained in Section 2(s) of the Industrial Disputes
Act, 1947, the workman having opted for voluntary retirenment ceased to be

the workman of the State and thus the proceedi ngs under Section 33C(2) of

the Act was rightly held to be not maintainable.

Apart fromrelying on A K Bindal (supra), reliance has al so been
pl aced by M. Sundravardhan on a decision of the Bonbay H gh Court in
Prem er Autompbiles Ltd. v. PAL VRS Enpl oyees Welfare Association &

Anr. [2002 (1) LLJ 527].

11. Section 2(s) of the Act defines a worknman to nean :
"2(s) "wor kman" nmeans any person-(including an
apprentice) enmployed in any industry to do any

manual , unskilled, skilled, technical, operational
clerical or supervisory work for hire or reward,

whet her the terms of enpl oynent be express or

implied, and for the purposes of any proceeding

under this Act in relation to an industrial dispute,

i ncl udes any such person who has been di sm ssed,

di scharged or retrenched in connection wth, or as

a consequence of, that dispute, or whose disnissal

di scharge or retrenchnent has led to that dispute,

but does not include any such person -

(i) who is subject to the Air Force Act, 1950

(45 of 1950), or the Arnmy Act, 1950 (46 of 1950), or the
Navy Act, 1957 (62 of 1957); or

(ii) who is enployed in the police service or as

an officer or other enployee of a prison; or

(iii) who is enployed nmainly in a nanagerial or

admi ni strative capacity; or

(iv) who, being enployed in a supervisory

capacity, draws wages exceedi ng one thousand siXx

hundred rupees per nensem or exercises, either by the
nature of the duties attached to the office or by reason of
the powers vested in him functions nmainly of a
manageri al nature."

12. A literal meaning given to the said provision would indicate that the
wor knmen have ceased to enjoy the protection conferred upon them under the
said Act.

13. Wul d the workmen continue to be worknen for the purpose of filing

an application under Section 33C(2) of the Act is the question

14. Bef ore enmbarki ng on the said question, we may notice that the
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contention of M. Sundravardhan before us was that all the |egal dues have
been paid to the worknen. W are not concerned with the nerit of the
matter; maintainability of the application under Section 33C(2) being in

i ssue.

15. There cannot be any doubt whatsoever that ordinarily upon opting for
a voluntary retirement under a Scherme franmed in that behalf, the workmen
woul d cease to have any clai magai nst the nanagenent. However, the sane
prima facie in our opinion would not nmean that a statutory right of opting for
| ay of f conpensation, unless expressly waived, nay continue to renmain
within the realmof legal right, so as to enforce the sane before a forum
constituted under the Act. The Bonbay Hi gh Court in Premer

Aut omobi |l es Ltd. (supra) as also this Court in A K Bindal (supra)

proceeded on the basis that an enpl oyee having received the anmount of
conpensation w t hout any demur whatsoever woul d be estopped and

precluded fromraising any other or further claimstating:

"The enpl oyees accepted VRS with their eyes

open wi t hout meki ng any ki nd of- protest regarding

their past rights based upon revision of pay scale

from1.1.1992."

The said deci sion noreover proceeded on the basis that when the
parties enter into a transaction known as "gol den handshake", the jura
rel ati onshi p between the enpl oyer and the enpl oyee conmes to an end. It
was opi ned:

"After the anpbunt i's paid and the enpl oyee ceases

to be under the enploynment of the conmpany or the
undertaking, he leaves with all his rights and there
is no question of his again agitating for any kind of
his past rights with his erstwhile enployer

i ncl udi ng making any claimw th regard to
enhancenent of pay scale for an earlier period. If
the enployee is still pernitted to raise a grievance
regardi ng enhancenent of pay scale froma
retrospective date, even after he has opted for

Vol untary Retirenent Scheme and has accepted

the ampbunt paid to him the whol e purpose of

i ntroducing the Schene would be totally

frustrated."

The claimof the appellants in A K Bindal (supra) was based on the
revision in the scale of pay. It was in that context, the aforenentioned
observati ons were made.

16. The question which fell for consideration before the Bonbay Hi gh
Court was as to whether the enpl oyees having opted for the Voluntary
Retirement Scheme can still ask for benefits under a settlement which were
over | appi ng with each ot her

VWhat was sought to be enforced in the said proceedi ng was the terns
of a settlenment. The Bonbay H gh Court hel d:

"The terms and conditions of the said Schene are

cl ear enough which show that the enpl oyees who
opted for Voluntary Retirenment Schene were to be
consi dered as relieved fromservices of the
Conpany within a week fromthe date of their

letter of acceptance. According to the said Schemne,
it would cone into force with effect from

Decenmber 20, 1991 and stood open till January 27,
1992."

The said decision, thus, was rendered in different fact situation.
In Vijay Kumar & Os. v. Wirlpool of India Ltd. & Os. [(2008) 1
SCC 199], the Division Bench, inter alia, followed A K Bindar (supra).
17. The decision of this Court in National Buildings Construction
Corporation (supra) was not noticed in the aforenmentioned decision. The
guesti on which arose for consideration therein was as to whether a workman
even after an order of discharge could maintain an application under Section
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33C(2) of the Act claimng lay off conpensation, in response whereto this
Court hel d:

“"In U P. Electric Supply Co. v. RK Shukla [AIR
1970 SC 237] this Court approvingly referred to a
passage fromthe judgnent in Chief Mning

Engi neer, East India Coal Co. Ltd. (supra), already
reproduced by us, in which, inter alia, it was
enphasi zed that Labour Court had jurisdiction to
entertain a claimin respect of an existing right
arising fromthe relationship of an industria

wor kman and his enmployer. Again in R B.

Bansi | al Abhirchand MIls Co. (P) Ltd. v. The
Labour Court, Nagpur [AIR 1972 S.C. 451] this
Court, after a review of its previous deci sions,
uphel d the jurisdictionof the Labour Court to
entertain application for lay-off conpensation
under s. 33C observing that such jurisdiction could
not be ousted by a mere plea denying the

wor kman’ s ‘cl aim to conput ati on of the benefit in
terns of ‘noney, adding that the Labour Court had

to go into the question and determ ne whether on
the facts it had jurisdictionto make the

conput ation.”

Noticing a | arge nunber of decisions of the H gh Courts on the said
subj ect, this Court held:

“I'n order to renove this repugnancy s. 33C(2)

must be so construed as to take within its fold a

wor kman, who was enpl oyed during the period in
respect of which he clains relief, even though he.is
no | onger enployed at the tine of the application.

In other words the term "workman" as used in_s.

33C(2) includes all persons whose claim requiring
conput ati on under this sub-section, is in respect of
an existing right arising fromhis relationship as an
i ndustrial workman with his enpl oyer. By

adopting this construction al one can we advance

the renmedy and suppress the mschief in

accordance with the purpose and object of

inserting s. 33Cin the Act."

18. The right of the workman to cl ai mpaynent of |ay off conpensation is
not denied or disputed. |If the said claimhas no nexus with the Voluntary
Retirenment Schene, in our opinion, in a given case, |ike the present one, it is

possible to hold that a proceedi ng under Section 33C(2) of the Act would be
mai ntai nable. W are, therefore, of the opinion that the question being one
of some inportance should be considered by the | arger Bench as there exists
an apparent conflict in the said decisions of National Buildings Construction
Corporation (supra) and A K Bindal (supra).

We direct accordingly. Let the records be placed before the Hon bl e

the Chief Justice of India for passing appropriate-orders.




