http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 21

PETI TI ONER
HARI VI SHNU KAVATH

Vs.

RESPONDENT:
SYED AHMAD | SHAQUE AND OTHERS

DATE OF JUDGVENT:
09/ 12/ 1954

BENCH

Al YYAR, T.L. VENKATARAMA
BENCH

Al YYAR, T.L. VENKATARANA
BHAGMATI, NATWARLAL H
JAGANNADHADAS, B

MAHAJAN, MEHAR CHAND (CJ)
MUKHERJEA, B. K

DAS, SUDH RANJAN

BOSE, VI VIAN

Cl TATI ON
1955 AIR 233 1955 SCR (1)1104

ACT:

Constitution of India, Art. 226-Powers of High Court there-
under-Wit of certiorari against Election Tribunals after
they become functus officio-Certiorari against Recor d-
Di stinction between wit of prohibition and wit of
certiorari-Art. 227 of the Constitution-Superintendence of
H gh Court over Election Tribunals-Superintendence-Judicia
as well as administrative-Certiorari-Scope and character of
-Representation of the People (Conduct of Elections and
El ecti on Petitions) Rules, 1951- Rul e 47(1) (c) - Whet her
mandatory or directory-Error mani fest on the fale of record-
Interference by certiorari.

HEADNOTE:
Article 226 of the Constitution confers on H gh Courts power
to issue appropriate wits to any person or authority w thin

their territorial jurisdiction, in ternms absolute and
unqual i fied, and Election Tribunals functioning within the
territorial jurisdiction of the Hgh Courts would fal

within the sweep of that power. The power of the H gh Court
under Art. 226 to issue wit of certiorari against decisions
of Election Tribunals renmains unaffected by Art. 329(b) of
the Constitution.

The High Courts have power under Art. 226 of the Constitu-
tion, to issue wits of certiorari for quashing t he
decisions of Election Tribunals, notw thstanding that  they
beconme functus officio after pronouncing the decisions.

The wit of certiorari for quashing the offending order or
proceeding is directed against a record, and as a record can
be brought up only through human agency, it is ordinarily
issued to the person or authority whose decision is to be
revi ewed. If it is the record of the decision that has to
be renoved by certiorari, then the fact that the tribuna
has becone funtus officio subsequent to the decision could
have no effect on the jurisdiction of Court to renove the
record.

As the true scope of the wit of certiorari to quash is that
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it merely denolishes the offending order, the presence of
the offender before the court, though proper, 1is not
necessary for the exercise of the jurisdiction or to render
its deternmination effective. The wit of certiorari being
in reality directed against the record, there is no reason
why it should not be issued to whosoever has the custody
t her eof .

The wit of certiorari is directed to the body or officer
whose determination is to be reviewed, or to any other
person having the custody of the record or- other papers to
be certified.

1105

The scope of Art. 226 of the Constitutionis firstly that it
confers on the Hgh Courts power to issue wits and
directions and secondly it defines the Iimts of that power.
This latter it does by enacting that it could be exercised
over any person -or authority within the territories in
relation ‘to which it exercises its jurisdiction. The
enphasis /is on thewords "within the territory", and their
significance is that the jurisdiction to issue wits is
coextensive wi-th the territorial jurisdiction of the court.
The reference is not to the nature and conposition of the
court or tribunal but to the area within which the power
coul d be exercised.

There is one fundanental distinction between a wit of

prohibition and a wit of certiorari. A wit of prohibition
will lie when the proceedings are to any extent pending and
a wit of certiorari for quashing will [lie after the
proceedi ngs have termnated in afinal decision.. If a wit

of prohibition could be issued only if there are proceedi ngs
pending in a court, it nmust followthat it is incapable of
being granted when the court has ceased to exist, ' because
there coul d be then no proceedi ng on which-it coul d operate.
But it is otherwise with a wit of certiorari to ‘quash,
because it is directed against-a decision which has been
rendered by a Court or tribunal, and the continued existence
of that court or tribunal is not a condition of its decision
bei ng annul | ed.

El ection Tribunals are subject to the superintendence of the
H gh Courts wunder Art. 227 of the Constitution, and that
superintendence is both judicial and admnistrative. Vi I'e
in a certiorari under Art. 226 the Hi gh Court can only annu

the decision of the Tribunals, it can, under Art. 227 do
that, and also issue further directions in the matter.

As respects the character and scope of the wits of
certiorari the follow ng propositions may be taken -as well
est abl i shed:

(1) Certiorari wll be issued for correcting errors of
jurisdiction,as when an inferior Court or Tribunal /acts
wi thout jurisdiction or in excess of it, or fails to
exercise it.

(2) Certiorari wll also be issued when the Court or
Tribunal acts illegally in the exercise of its undoubted
jurisdiction, as when it decides w thout gi vi ng an

opportunity to the parties to be heard, or violates the
principles of natural justice.

(3) The court issuing a wit of certiorari acts in exercise
of a supervisory and not appellate jurisdiction. One
consequence of this is that the court wll not review
findings of facts reached by the inferior Court or Tribunal
even if they be erroneous.

(4) An error in the decision or determination itself nay
also be anenable to a wit of "certiorari™ if it is a
mani fest error apparent on the face of the proceedings,
e.g., when it is based on clear ignorance or disregard of
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the provisions of law. In other words, it is a patent error
whi ch can be corrected by "certiorari" but not a nmere wong
deci si on. What is an error apparent on the face of the

record cannot be defined precisely or exhaustively, there
bei ng an el enment
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of indefiniteness inherent in its very nature, and it nust
be left to be determned judicially on the facts of each
case.

It is well-established that an enactnent in form mandatory
mght in substance be directory, and that the use of the
word "shall" does not conclude the matter. There are well-
known rules for determining when a statute should be
construed as mandatory and when directory. All of them are
only aids for ascertaining the true intention of the
| egislature which is the determining factor, and that nust
ultimately depend on the context.

The word "shall” in Rule 47(1)(c) of the Representation of
the People (Conduct of Elections and Election Petitions)
Rul es, 1951 whi ch enacts that "a ball ot paper contained in a
ball ot box shall be rejected if it bears any serial nunber
or mark different fromthe serial numbers or marks of ball ot
papers authorised for use at the polling station or the
pol i ng booth at which the ballot box in which it was found

was used", cannot be construed as neaning "may". The
provi si ons of Rule 47(1)(c) are nandatory like t he
provi si ons of Rule 47(1)(a), Rule 47(1)(b) and Rul e
47(1)(d).

Held, that in mintaining the election of " the first
respondent in the present case on the basis of the 301 votes
which were liable to be rejected under Rule 47(1)(c) the
Tribunal was plainly in error. As the error was nmanifest on
the face of the record, it called for interference in
certiorari.

Held further, that the prayer of the appellant to be
declared elected nust be refused under s. 97, as the
respondent had pleaded in his recrimnation petition that
there had been violation of Rule 23, and that by reason
thereof the election of the appellant was liable to be set
aside, if he had been declared elected and that plea-had
been establ i shed.

In the result the entire el ection was set aside.

N. P. Ponnuswami V. Ret ur ni ng Oficer, Nanmakkal
Constituency and Ohers ([1952] S.C.R 218), Durga Shankar
v. Raghuraj Singh ([1955] S.C R 267), T. C. Basappa v. T.
Nagappa ([1955] S.C R 250), difford OSullivan ([1921) 2
A.C. 570), Rex v. Electricity Conmm ssioners ([1924] 1 K B.
171), B. v. Wrmwod Scrubbs (Governor) ([1948] 1 All _E R
438), Waryam Si ngh and anot her v. Amarnath and another (]
1954] S.C.R 565), Parry & Co. v. Commercial Enmployees’
Associ ation, Madras ([1952] S.C. R 519), Veerappa Pillai v.
Raman and Raman Ltd. and Others ([1952] S.C.R 583), | brahim
Aboobaker v. Custodian General ([1952] S.C R 696), Rex V.
Nort hunmber| and Conpensation Appeal Tribunal; Ex parte . Show
([1951] 1 K B. 711; [1952] 1 K B. 338), Rex v. Nat Bel
Liquors Ltd. ([1922] 2 A C. 128), Batuk K Was v. Surat
Municipality (A 1.R 1953 Bom 133), Julius v. Bishop of
Oxford ([1880] L.R 5 A C. 214), Wodward v. Sarsons ([1875)
LR 10 C P. 733), Vashist Narain v Dev Chandra ([1955]
S .CR 509) and In Be South Newi ngton Election Petition
([1948] 2 AAE. R 503), referred to.
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 61 of 1954.
Appeal under Article 132(1) of the Constitution of India
from the Judgnent and Order dated the 4th Novenber 1953 of
t he Hi gh Court of Judicature at Nagpur in G vi
M scel | aneous Petition No. 174 of’ 1953.

N. C. Chatterjee, Bakshi Tek Chand and Veda Vyas, (S. K
Kapur and Ganpat Rai, with then), for the appellant.

G S. Pathak, (Raneshwar Nath and Rajinder Narain, wth
him, for respondent No. 1.

1954. Decenmber 9. The Judgnent of the Court was delivered
by

VENKATARAMA AYYAR J. - The appel |l ant and respondents 1 to 5
herein were duly nominated for election to the House of the
People from the Hoshangabad Constituency in the State of
Madhya Pradesh. Respondents 4 and 5 subsequently withdrew
from the election, I|eaving the contest to the ot her
candi dat es. At~ the polling the appellant secured 65,201
votes the first respondent 65,375 votes and the other
candi dates ~far less; and the Returning Oficer accordingly
declared the first respondent duly elected. The appellant
then filed Election Petition No. 180 of 1952 for setting
aside the election onthe ground inter alia that 301 out of
the votes counted in favour of the first respondent were
liable to be rejected under Rule 47 (1) (c) of Act No. XLII
of 1951 on the ground that the ballot papers did not have
t he distingui shing marks prescribed under Rule 28, and that
by reason of their improper reception, the result of the

election had been nmaterially affected. Rule. 28 is as
fol | ows:

"The ballot papers to be used for the purpose of voting at
an election to which this Chapter applies shall contain a

serial nunber and such distinguishing narks as the El ection
Conmi ssi on may deci de".

Under this rule, the Election Comr ssion had decided that
the ball ot papers for the Parlianentary Consti -

142
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tuencies should bear a green bar printed near the Ileft
margi n, and that those for the State Assenbly should bear a
br own bar.

VWhat happened in this case was that voters for the House of
the People in polling stations Nos. 316 and 317 in Sobhapur
were given ballot papers with brown bar intended for the
State Assenbly, instead of ballot papers ~with green bar
whi ch had to be used for the House of the People. The tota
nunber of votes so polled was 443, out of which 62 were in
favour of the appellant, 301 in favour of the first
respondent, and the remaining in favour of  the other
candi dates. Now, Rule 47(1)(c) enacts that "a ballot / paper
contained in a ballot box shall be rejected if it bears any
serial number or mark different fromthe- serial nunbers or
marks of ballot papers authorised for use at the polling
station or the polling booth at which the ballot box in
which it was found was used". In his election petition, the
appel l ant contended that in accordance with this provision
the ball ot papers received at the Sobhapur polling stations
not having the requisite mark shoul d have been excl uded, and
that if that had been done, the first respondent would have
lost the lead of 174 votes, and that he hinmself would have
secured the | argest nunber of votes. He accordingly prayed
that he m ght be declared duly

The first respondent contested the petition. He pl eaded
that the Returning O ficer at Sobbapur had rightly accepted
the 301 votes, because Rule 47 was directory and not
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mandatory , and that further the votes had been accepted as
valid by the Election Conm ssion, and the defect, if any,
had been cured. He also filed a recrinmnation petition
under section 97 of Act No. XLIII of 1951, and therein
pleaded inter alia that at polling station No. 299 at
Mal kaj ra and at polling station No. 371 at Bammangaon bal | ot
papers intended for use in the State Legislature election
had been wongly issued to voters to the House of the People
by m stake of the polling officers, that all those votes had
been wongly rejected by the Returning Oficer, and that if
they had been counted, he would

1109

have got 117 votes nore than the appellant. He accordingly
challenged the right of the appellant to be declared
el ect ed.

The El ection Tribunal held by a najority that Rule 47(1)(c)
was mandatory, and that the 301 ball ot papers found in the
box of the first respondent bearing the wong mark should
not have been counted; while the third Menber was of the
opinion ‘that rule was nerely directory, and that the
Returning O ficer had the power to accept them The
Tri bunal , however, was unaninmous in holding that the result
of the election had not been materially affected by the
erroneous reception of “the votes, and on that ground
di sm ssed the petition

The appellant then nmoved the H gh Court of Nagpur under
articles 226 and 227 of the Constitution for the issue of a
wit of certiorari or other order or direction for quashing
the decision of the Election Tribunal on the ground that it
was illegal and without jurisdiction. Apart fromsupporting
the decision on the nerits, the first respondent  contended
that having regard to article 329(b) the H gh Court was not
conpetent to entertain the petition, as in substance it
called in question the wvalidity of ~an election. The
petition was heard by a Bench consisting of Sinha, C. J.,
Mudhol kar and Bhutt, JJ., who differed in their conclusions.
Sinha, C J., and Bhutt, J., held that no wit could be
i ssued wunder article 226, firstly because the effect of
article 329(b) was to take away that power, and secondly,
because the Election Tribunal had becone functus ~officio
after the pronouncenent of the decision, and that thereafter
there was no Tribunal to which directions could be issued
under that article. Mudhol kar, J., agreed with this
conclusion, but rested it on the second ground aforesaid.
As regards article 227, while Sinha, C J. and Bhutt, J.
held that it had no application to Election Tribunals,
Mudhol kar, J. was of the view that they were also within the
purview of that article, but that in view of article 329(b),
no relief could be granted either setting aside the election
of the first respondent, or declaring the appellant el ected,
and that the only

1110

order that could be made was to set aside the decision of
the Tribunal. On the merits, Sinha, CJ. and Bhutt, J. took
the view that the decision of the Tribunal that the result
of the election had not been materially affected by the

erroneous reception of votes was one wi thin its
jurisdiction, and that it could not be quashed under article
226, even if it had nade a mstake of fact or |aw But

Mudhol kar, J. held that as in arriving at that decision the
Tribunal had taken into consideration irrelevant matters,
such as the mstake of the polling officer in issuing wong
bal | ot papers and its effect on the result of the election

it had acted in excess of its jurisdiction. He was ac-
cordingly of opinion that the decision should be quashed
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leaving it to the Election Conmission "to perform their
statutory duties in the matter of the election petition".
The petition was dismssed in accordance with the nmgjority
opi nion. The | earned Judges, however, granted a certificate
under article 132(1), and that is how this appeal cones
before this Court.

The first question that arises for decision in this appea
is whether High Courts have jurisdiction under article 226
to issue wits against decisions of Election Tribunals.
That article confers on Hgh Courts power to i ssue
appropriate wits to any person or authority wthin their
territorial jurisdiction, in terns absolute and unqualifi ed,
and Election Tribunals functioning within the territoria
jurisdiction of the High Courts would fall within the sweep
of that power. If ~we are to recognise or adnt any
[limtation on this power, that nust be founded on sone
provision in the Constitution itself. The contention of M.
Pat hak ~for the first respondent is that such a Ilimtation
has been inposed on that power by article 329(b), which is
as follows:

"Not wi t hstandi-ng anything in this Constitution

no election to either House of Parliament or to the House or
either House of the Legislature of a State shall be called
in question except by an-election petition presented to such
authority and in such manner

1111

as may be provided for by or under any law nade by the
appropriate Legislature".

Now, the question is whether a wit is a proceeding in which
an election can properly be said to be called in question
within the neaning of article 329(b). On a plain reading of
the article, what is prohibited thereinis the initiation of
proceedi ngs for setting aside an election otherw se than by
an election petition presented to such authority and in such
manner as provided therein. A'suit for setting aside an
election would be barred under this provision. In N P
Ponnuswam v. Returning Oficer, 'Namakkal Constituency and
QO hers(1l) it was held by this Court that the word "el ecti on”
in article 329(b) was used in a -conprehensive sense as
including the entire process of election comencing with the
issue of a notification and term nating with the decl aration
of election of a candidate, and that an application under
article 226 challenging the validity of any of the acts
forming part of that process would be barred. These are
instances of original proceedings calling.in question an
election, and would be within the prohibition enacted in
article 329(b). But when once proceedings  have been
instituted in accordance with article 329(b) by presentation
of an election petition, the requirenents of that article
are fully satisfied. Thereafter when the election petition
is in due course heard by a Tribunal and decided, - whet her
its decision is open to attack, and if so, where and to what
extent, must be determ ned by the general |aw applicable to
decisions of Tribunals. There being no dispute that  they
are subject to the supervisory jurisdiction of the High
Courts wunder article 226, a wit of certiorari under that
article will be conmpetent agai nst decisions of the Election
Tri bunal s al so.

The view that article 329 (b) is limted in its operation to
initiation of proceedings for setting aside an election and
not to the further stages follow ng on the decision of the
Tribunal is considerably reinforced, when the question is
considered with reference to a candi date, whose el ection has
been set aside

(1) [21952] S.C R 218.
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by the Tribunal. |If he applies under article 226 for a wit
to set aside the order of the Tribunal, he cannot in any
sense be said to call in question the election; on the other
hand, he seeks to maintain it. H s application could not,
therefore, be barred by article 329(b). And if the
contention of the first respondent is well-founded, the

result wll be that proceedings under article 226 wll be
conpetent in one event and not in another and at the
i nstance of one party and not the other. Learned counse

for the first respondent was unable to give any reason why
this differentiation should be made. W cannot accept a
construction which | eads to results so anonal ous.
This question may be said to be alnpst concluded by
aut hority. In Durga Shankar v. Raghuraj Singh(1) the
contention was raised that this Court could not entertain an
appeal against the decision of-an Election Tribunal wunder
article 136 of  the Constitution, as that wuld be a
proceeding in which an election is called in question, and
that could  be done only before a Tribunal as provided in
article 329(b). 1In overruling this contention, Mikherjea,
J. observed
"The ’'non-obstante’ ~clause with which article 329 of the
Constitution begi ns ‘and upon which the respondent’s counse
| ays so nmuch stress, debars us, as it debars any other court
inthe land, to entertain a suit or a proceeding calling in
guestion any election to the Parlianment  or the State
Legi sl ature. It is the Election Tribunal alone that can
deci de such di sputes and the proceeding has to be initiated
by an election petition and in such manner as nmay be
provided by a statute. But once that Tribunal has made any
determ nation or adjudication on the matter, the powers of
this Court to interfere by way of special 1eave can ' al ways
be exercised".
By parity of reasoning it nust be held that the power of the
Hi gh Court wunder article 226 to issue wit of certiorar
agai nst decisions of Election Tribunals renains equally
unaffected by article 329(b).
It is next contended that even if there is jurisdic-
(1) [1955] S.C.R 267.
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tion in the Hi gh Court under article 226 to issue certiorari
agai nst a decision of an Election Tribunal, it is incapable
of exercise for the reason that under the schene of Act No.
XLIll  of 1951, the Tribunal is an ad hoc body set up for
deternmination of a particular election petition, that it
becomes functus officio when it pronounces its decision, and
that thereafter there is no authority in existence to which
the wit could be issued. The question thus raised is of
consi derabl e i nportance, on which there is little by way of
direct authority; and it has to be answered primarily on a
consideration of the nature of a wit of «certiorari to
quash. At the outset, it is necessary to nention that in
Engl and certiorari is issued not only for quashing decisions
but also for various other purposes. It is issued to renove
actions and indictnent pending in an inferior court for
trial to the Hgh Court; to transfer orders of civil courts
and sentences of crimnal courts for execution to the
superior court; to bring up depositions on an application
for bail when the prisoner has been commtted to the High
Court for trial; and to renmove the record of an inferior
court when it is required for evidence in the H gh Court.
These are set out in Halsbury's Laws of England, Volune |X
pages 840 to 851. It is observed therein that the wit has
becorme obsolete in respect of nost of these nmatters, as they
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are now regul ated by statutes. That is also the position in
America appears fromthe follow ng statenent in Corpus Juris
Secundum Vol une 14, at page 151

"At conmmon law the wit of certiorari was used both as a
wit of review after final judgnent and also to remove the
entire cause at any stage of the proceeding for hearing and
determ nation in the superior court. 1In the United States
it is nowthe general rule that the wit will be refused
where there has been no final determnation and t he
proceedings in the |ower, tribunal are still pending"

As we are concerned in this appeal with certiorari to quash
a decision, it is necessary only to exam ne whether having
regard to its nature such a wit for

1114

guashing can be issued to review the decision of a
Tri bunal, which has ceased to exist.

According to the conmon | aw of England, certiorari is a high
prerogative wit issued by the Court of the King's Bench or
Chancery to inferior courts or tribunals in the exercise of
supervisory  jurisdiction wth a viewto ensure that they
acted within the bounds of ‘their jurisdiction. To this end,
they were commanded to transmit the records of a cause or
matter pending with themto the superior court to be dealt
with there, and if the order was found to be w thout
juirsdiction, it was quashed. The court issuing certiorar
to quash, however, could not substitute-its own decision on
the nerits,, or give directions to be conplied with by the

court or the tribunal. Its work was destructive; it sinmply
wi ped out the order passed w thout jurisdiction, and Ileft
the matter there. 1I1n T. C. Basappa v.T. Nagappa(l),
Mukherjea, J. dealing with this question obser ved:

“In granting a wit of 'certiorari’ the superior court does
not exercise the power of an appellate tribunal. It does

not review or rewigh the evidence upon which the
determ nati on of the inferior tribunal purports to be based.
It denolishes the order which it considers to be  wthout
jurisdiction or palpably erroneous but does not substitute
its own view for those of the ‘inferior tribunal. The
of fending order or proceeding so to say is put out of the
way as one which should not be used to the deterinent of any
person. Vide per Lord Cairns in Walsall’'s Overseers v.L.

N W Ry. Co.(2)"

In Cor pus Juris Secundum Volune 14 at page 123 the  natur
of a wit of certiorari for quashing is thus stated:

"It is not a proceeding against the +tribunal or an
i ndi vidual conposing it; it acts on the cause or proceeding
in the lower court, and renoves it to the superior court for
rei nvestigation”.

The writ for quashing is thus directed against a record, and
as a record can be brought up only

(1) [1955] S C. R 250.

(2) [1879] 4 A C 30, 39.
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through human agency, it is issued to the person or
authority whose decision is to be reviewed. |If it is the

record of the decision that has to be renpoved by certiorari

then the fact that the tribunal has becone functus officio
subsequent to the decision could have no effect on the
jurisdiction of the court to renove the record. |If it is a
guestion of issuing directions, it is conceivable that there
should be in existence a person or authority to whom they
could be issued, and when a certiorari other than one to
guash the decision is proposed to be issued, the fact that
the tribunal has ceased to exist mght operate as a bar to
its issue. But if the true scope of certiorari to quash is

and

e
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that it nerely denolishes the of fending order, the presence
of the offender before the court, though proper, is not

necessary for the exercise of the jurisdiction or to render
its determnation effective.

Learned counsel for the first respondent invites our
attention to the form of the order nisi in a wit of
certiorari, and contends that as it requires the court or
tribunal whose proceedings are to be reviewed, to transmt
the records to the superior court, there is, if the tribuna

has ceased to exist, none to whomthe wit could be issued
and none who could be conpelled to produce the record. But
then, if the wit is in reality directed against the record,

there is no reason why it should not be issued to whosoever
has the custody thereof. ~ The follow ng statement of the | aw
in Ferris on the Law of Extraordinary Legal Renedies is
apposi te:

"The wit is directed to the body or officer whose
determnation is to-be reviewed, or to any other person
having the custody of the record or other papers to be,

certifled".

Under section 103 of Act No. XLI'Il of 1951 the Tribunal is
directed to send the records of the case after the order is
pronounced either tothe relative District Judge or to the
Chief Judge of the Court of Small Causes, and there is no
| egal inpedinment to a wit being issued to those officers to
transmt the record to the High Court. ~ W think that the
power to issue a

143
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wit wunder article 226 to a person as distinct from an
authority is sufficiently conprehensive to take in any
person who has the custody of the record, and the officers
mentioned in section 103 of Act No. XLIII of 1951 would be
persons who would be amenable to the jurisdiction of the
H gh Court under the article.

It is argued that the wording of article 226 that the ' High
Court shall have power to issue wits or directions to any
person or authority within its ‘territorial jurisdiction
posits that there exists a person.or authority to whom it
could be issued, and that in consequence, they cannot be
i ssued where no such authority exists. W are of opinion
that this is not the true inport-of the language of the
article. The scope of article 226 is firstly that it
confers on the Hgh Courts power to issue wits -and
directions, and secondly, it defines the ~linmts of that
power . This latter it does by enacting that it could be
exerci sed over any person or authority wi't hi n t he
territories in relation to which it exerci ses its
jurisdiction. The enphasis is on the words "within the
territory", and their significance is that the jurisdiction
to issue wit is co extensive with the territoria

jurisdiction of the court. The reference is not 'to the
nature and conposition of the court or tribunal but to the
area within which the power could be exercised.

The first respondent relied on the decision in difford
O sSullivan(1l) as authority for the position that no wit
could be issued against a Tribunal after it had ceased to
exi st . There, the facts were that the appellants had been
tried by a mlitary Court and convicted on 3-5-1921. They
applied on 10-5-1921 for a wit of prohibition against the
officers of the Court, and that was refused on the ground
that they bad becone functi officio. The r espondent
contended that on the same reasoning certiorari against the
decision of an Election Tribunal which bad beconme functus
of ficio should al so be refused, and he further relied on the
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observations of Atkin, L.J. in Rex v. Electricity Com
m ssioners; London Electricity Joint Cormmttee Co. (1920),
Exparte(2) as establishing that there was no

(1) (1921] 2 A.C 570.

(2) [1924] 1 K B. 171, 204, 205.
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difference in law between a wit of prohibition and a wit
of «certiorari. Wat is stated there is that both wits of

prohibition and certiorari have for their object t he
restraining of inferior courts from exceeding their
jurisdiction, and they could be issued not nerely to courts
but to all authorities exercising judicial or quasi-judicia
functions. But there is one fundanental distinction between
the two wits, and that is what is material for the present
pur pose. They are issued at different stages of the
proceedi ngs. Wen an inferior court takes up for hearing a
matter over which it has no jurisdiction, the person against
whom the proceedi ngs are taken can nove the superior court

for a wit of prohibition, and on that, an order will issue
f or bi ddi ng t he inferior court from continuing t he
pr oceedi ngs. On the other band, if the court hears that

cause or matter and gives a decision, the party aggrieved
would have to move  the superior court for a wit of
certiorari, and on that, an order will be nmade quashing the
decision on the ground of want of jurisdiction. It mght
happen that in a proceeding before the inferior court a
deci sion might have been passed, which does not conmpletely
di spose of the matter, in which case it night be necessary
to apply both for certiorari and prohibition-certiorari for
guashi ng what had been decided, and prohibition for
arresting the further _continuance of the proceedi ng.
Authorities have gone to this extent that ,in such cases
when an application is made for a wit of ~ prohibition and
there is no prayer for certiorari, it would be open to the
Court to stop further proceedings which are consequential on
the decision. But if the proceedi ngs have term nated, then
it is too late to issue prohibition and certiorari for

gquashing is the proper renedy to resort to. Br oadl y
speaking, and apart fromthe cases of the kind referred to
above, a wit of prohibition will ['ie when the proceedings

are to any extent pending and a wit of certiorari for
guashing after they have term nated in a final decision

Now, if a wit of prohibition could be issued only if there
are proceedings pending in a court, it nust followthat it
i s incapabl e of being granted when the
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court has ceased to exist, because there could be then no
proceeding on which it could operate. But it is otherw se
with a wit of certiorari to quash, because it is directed
against a decision which has been rendered by a court or
tribunal, and the continued existence of that “court or
tribunal is not a condition of its decision being annulled.
In this context, the foll ow ng passage from Juris ' Corpus
Secundum Vol ume 14, page 126 may be usefully quoted:
"Although simlar to prohibitioninthat it will Ilie for
want or excess of jurisdiction, <certiorari is to be
di stingui shed fromprohibition by the fact that it........
is directed to the cause or proceeding in the |ower court
and not to the court itself, while prohibitionis a pre-
ventive renedy issuing to restrain future action and is
directed to the court itself"

The decision in difford O Sullivan(1l) which was concerned
with a wit of prohibition is, therefore, inapplicable to a
wit of certiorari to quash. It has also to be noted that
in that case as the mlitary Court had pronounced its
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sentence before the application was filed, a wit of
prohi bition was bound to fail irrespective of the question

whet her the Tribunal was functus officio or not, and that is
the ground on which Viscount Cave based his decision. He
obser ved:
"A further difficulty is caused to the appellants by the
fact that the officers constituting the so-called mlitary
Court have 1long since conpleted their investigation and
reported to the conmandi ng of ficer, so that nothing renains
to be done by them and a wit of prohibition directed to
them woul d be of no avail. [See In re Pope(2) and Chabot .
Lord Morpeth(3)]".
In this connection, reference nust be made to the decision
in B. v. Wrmwod Scrubbs (Governor)(4). There., the
applicant was condemmed by a court martial sitting in
Ger many, and in execution of its sentence,, he was
inmprisoned in England.” He applied for a wit of habeas
corpus,” and contended that the mlitary Court had no
jurisdiction over him The Court
(1) [1921] 2 A C. 570.
(3) 118481 15 Q B. 446
(2) (1833] 5 B. & Ad. 681.
(4) [1948] 1 Al E. R 438,

1119
agreed wth this contention, and held that the conviction
was Wi thout jurisdiction and accordingly issued a wit of
habeas corpus. But as he was in the custody of the Governor
of the Prison under a warrant of ~conviction, unless the
conviction itself was quashed no wit of habeas corpus could
i ssue. In these circunstances, the Court issued.a wit of
certiorari quashing the conviction by the court martial. It
is to be noted that the military Court was an ad hoc body,
and was not in existence at the tine of the wit, ‘and the
respondents to the application were the Governor and the
Secretary for War. The fact that the court martial was
dissolved was not considered a bar to the grant of
certiorari.
Qur attention has also been invited to a decision’ of this
Court in The Lloyds Bank Ltd. v. The Lloyds Bank /Indian
Staff Association and others(1l). In that case, follow ng the
decision in difford O Sullivan(2) the Calcutta H gh Court
had refused applications for the issue of wits of
certiorari and prohibition against the decision of the Al
India Industrial Tribunal (Bank Di sputes) on the ground,
amongst others, that the Tribunal had ceased to exist- In
appeal to this Court against this judgnent, it was contended
for the appellant that on a proper construction of section 7
of the Industrial Disputes Act, the Tribunal rmust be deemned
to be not an ad hoc body established for adjudication of a

-particular dispute but a permanent Tribunal continuing "in
a sort of suspended ani mation" and “functioning
intermttently". This Court agreeing with the High @ Court

rejected this contention. But the point was not argued that
certiorari could issue even if the Tribunal had becone
functus officio, and no decision was given on the question
whi ch is now under consideration.

Looking at the substance of the matter, when once, it s
held that the intention of the Constitution was to vest in
the High Court a power to supervise decisions of Tribunals
by the issue of appropriate wit and directions, the
exerci se of that power cannot be

(1) Civil Appeal No. 42 of 1952.

(2) (1921] 2A. C 570.
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def eated by technical -considerations of form and procedure.
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In P. C Basappa v. T. Nagappa(l), this Court observed:

“I'n view of the express provisions in our Constitution we
need not now |ook back to the early history or the
procedural technicalities of these wits in English [aw, nor
feel oppressed by any difference or change of opinion
expressed in particular cases by English Judges. We can
make an order or issue a wit in the nature of ’'certiorari
in all appropriate cases and in appropriate nmanner, so |ong
as we keep to the broad and fundanental principles that
regulate the exercise of jurisdictionin the matter of
granting such wits in English | aw'

It will be in consonance with these principles to hold that
the Hi gh Courts have power under article 226 to issue wits
of «certiorari for quashing the decisions of El ection
Tri bunal s, notwi thstanding that they become functus officio
after pronounci ng the deci sions.

W are also of opinion that the Election Tribunals are
subject” to the superintendence of the H gh Courts under
article 227 of the Constitution, and that superintendence is
both judicial and administrative. That was held by this
Court in_Waryam Singh “and another v. Amar nat h and
another(2), where it was observed that in this respect
article 227 went further than section 224 of the Governnent
of India Act, 1935, under which the 'superintendence was
purely admnistrative, and that it restored the position
under section 107 of the Government of I'ndia Act, 1915. It
may al so be noted that while in a certiorari- under article
226 the Hi gh Court can only annul ~the decision of the
Tribunal, it can, under article 227, do that, and al so issue
further directions inthe matter. W nust accordingly hold
that the application of the appellant for —a wit of
certiorari and for other reliefs was maintainable under
articles 226 and 227 of the Constitution.

Then the question is whether there are proper grounds for
the issue of certiorari in the present case.

(1) (1955] S.C.R 250.

(2) [1954] S.C.R 565.
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There was considerable argunent. before us as to t he
character and scope of the wit of certiorari ~and the
conditions under which it could be issued. The question has
been considered by this Court in Parry & Co. v. Conmercia
Enpl oyees’ Associ ation, Madras(1l), Veerappa Pillai v.  Ranman
and Raman Ltd. and O hers(2), |brahi m Aboobaker v. Custodian
CGeneral (3) and quite recently in T. C. Basappa v. T.

Nagappa( 4) . o _ o
On these authorities, the followi ng propositions may be
taken as established: (1) Certiorari will be issued for

correcting errors of jurisdiction, as when an inferior Court
or Tribunal acts without jurisdiction or in excess of it, or
fails to exercise it. (2) Certiorari will also be |issued
when the Court or Tribunal acts illegally in the exercise of
its wundoubted jurisdiction, as when it decides wthout
giving an opportunity to the parties to be heard, or
violates the principles of natural justice. (3) The Court
issuing a wit of certiorari acts in exercise of a
supervi sory and not appellate jurisdiction. One consequence
of this is that the Court will not review findings of fact
reached by the inferior Court or Tribunal, even if they be
erroneous. This is on the principle that a Court which has
jurisdiction over a subject-matter has jurisdiction to de-
cide wong as well as right, and when the Legislature does
not choose to confer a right of appeal against that
decision, it would be defeating its purpose and policy, if a
superior Court were to re-hear the case on the evidence, and
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substitute its own findings in certiorari. These
propositions -are well settled and are not in dispute.

(4) The further question on which there has been sone
controversy is whether a wit can be issued, when the
decision of the inferior Court or Tribunal is erroneous in
I aw. This question cane up for consideration in Rex V.
Nor t hunber | and Conpensation Appeal Tribunal; Ex parte
Shawm(5), and it was held that when a Tribunal nmade a
"speaking order" and the reasons given in that order in
support of the decision

(1) [1952] S C.R 519. (2) [1952] S.C.R 583

(3) [1952] S.C.R 696. (4) (1955] S.C.R 250.

(5) [1951] 1 KB 711
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were bad in law, certiorari could be granted. It was
pointed out by Lord Goddard, C J. that had always been
understood to be  the true scope of the power. Wal sal

Overseers v. London and North Western Ry. Co.(1) and Rex v.
Nat Bell ~ Liquors Ld. (2) were quoted in support of this
view. | n Walsall Overseers v. London and North Western Ry.
Co. (1), Lord Cairns, L.C _observed as follows:
“I'f there was upon the face of the order of the court of
gquarter sessions anything which showed that order was
erroneous, the Court of Queen’s Bench m ght be asked to have
the order brought intoit, and to |ook at the order, and
view it upon the face of it, and if the court found error
upon the face of it, to put an endto its existence by
qguashing it".
In Rex v. Nat Bell Liquors Ld. (2) Lord Summer sai d:
"That supervision goes to two points; one is the area of the
inferior jurisdiction and the qualifications and conditions
of its exercise; the other is the observance of the law in
the course of its exercise".
The decision in Rex v. Northunberland Conpensation Appea
Tribunal; Ex parte Shawm3) was taken in appeal, and was
affirmed by the Court of Appeal in Rex v. Northunberl and
Conpensation Appeal Tribunal; Ex parte Shaw(4). 1In |laying
down that an error of law was a ground for  granting
certiorari, the |earned Judges enphasised that it nust be
apparent on the face of the record. Denning, L:J. who
stated the power in broad and general terns observed:
"It will have been seen that throughout all the cases there
is one governing rule: certiorari is only available to quash
a decision for error of lawif the error appears on the face
of the record".
The position was thus sumed up by Mrris, L.J.
"It is plain that certiorari will not issue as the cloak of
an appeal in disguise. It does not lie in order to bring an
order or decision for rehearing of the issue raised in the
pr oceedi ngs. It exists to correct error of |aw ‘where
reveal ed on the face of an order or decision
(1) [1879] 4 A C 30.
(3) [1961] 1 K B. 711
(2) [1922] 2 A C 128.
(4) [1952] 1 K B. 338.
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or irregularity, or absence of, or excess of, jurisdiction
where shown".
In Veerappa Pillai v. Raman & Raman Ltd. and Others(1), it
was observed by this court that under article 226 the wit
should be issued "in grave cases where the subordinate
tribunals or bodies or officers act whol |'y wi t hout
jurisdiction, or in excess of it, or in violation of the
principles of natural justice, or refuse to exercise a
jurisdiction vested in them or there is an error apparent
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on the face of the record". In T. C Basappa V. T.
Nagappa(2) the | aw was thus stated:

“"An error in the decision or determination itself my also
be amenable to a wit of 'certiorari’ but it mnust be a
mani fest error apparent on the face of the proceedings,
e.g., when it is based on clear ignorance or disregard of
the provisions of law. In other words, it is a patent error
whi ch can be corrected by 'certiorari’ but not a mere wong
deci si on".

It may therefore be taken as settled that a wit of
certiorari could be issued to correct an error of |aw But
it is essential that it should be sonething nore than a nere
error; it nust be one which must be manifest on the face of
the record. The real difficulty with reference to this
matter, however, is not somuch in the statenent of the
principle as in its application to the facts of a particul ar
case. \Wen does an error cease to be nere error, and becomne
an error  apparent on the face of the record? Lear ned
Counsel on either side were unable to suggest any clear-cut
rule by " which, “the boundary between the two classes of
errors could be demarcated. M. ~Pathak for the first
respondent contended on the strength of certain observations
of Chagla, C J. in Batuk K VWyas v. Surat Municipality(3)
that no error could be said to be apparent on the face of
the record if it was not self-evident, and if it required an
exam nation or argunent to establish it. This test might
afford a satisfactory basis for decision in the mgjority of
cases. But there nmust be cases in

(1) [1952] S.C.R 583. (2) [1955] S.C. R 250.
(3) A l.R 1953 Bom 133.

144
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which even this test mght break down, ~because judicia
opi nions also differ, and an error that m ght be considered
by one Judge as sel f-evident mght not be so considered by
another. The fact is that what is an error apparent on the
face of the record cannot be defined precisely or
exhaustively, there being an ‘elenent of indefiniteness
inherent in its very nature, and it nust be left 'to be
determned judicially on the facts of each case.

These bei ng the principles governing the gr ant of
certiorari, we may now proceed to consider whether on - the
facts found, this is a fit case for a wit being issued.
The Tribunal, as already stated, held by a mmjority that
Rule 47 (1) (c) was mandatory, and that accordingly the 301
ball ot papers found in the box of the first respondent
shoul d have been rejected under that rule on the ground that
they had not the distinguishing marks prescribed by Rul e 28.
It bad also held under section 100(2) (c) of Act No. ~ XLII
of 1951 that the result of the election had not/ been
materially affected by the failure of the Returning O ficer
to conply with Rule 47(1)(c). It accordingly dismssed the
petition. Now t he contention of M. N. C. Chatterjee for
the appellant is that in reaching this conclusion the
Tribunal had taken into account matters which are wholly
extraneous to an enquiry under section 100(2)(c), such as
the mstake of the polling officer in issuing wong ball ot
papers and its possible effect on the result of the voting,
and that accordingly the decision was liable to be quashed
by certiorari both on the ground of error of jurisdiction
and error in the construction of section 100(2) (c) apparent
on the face of the record. The first respondent, on the
ot her hand, contended that the decision of the Tribunal that
the 301 ballot papers found in his box should have been
rejected under Rule 47 (1) (c) was erroneous, because that
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rule was only directory and not mandatory and because the
El ection Commission had validated them and that its
decision was final. He also contended that even if the

ball ot papers in question were liable to be rejected under
Rule 47 (1) (c), for the purpose of deciding under section
100(2) (c)
1125

whether the result of the election had been naterially
affected the Tribunal had to ascertain the true intention of
the voters; and the mistake of the polling officer under
Rule 23 and its effect on the result of the election were
matters which were within the scope of the enquiry under
that section. The correctness of these contentions falls
now to be determn ned.

On the question whether Rule 47(1) (c) is mandatory, the
argument of M. Pathak is that notw thstanding that the rule
provides that the Returning Oficer shall reject the ballot
papers, its real nmeaning is that he has the power to reject
them ' and that on that construction, his discretionin the
matter of accepting themis not |liable to be questioned. He
relies on certain well-recognised rules of construction such
as that a statute should be construed as directory if it
relates to the performance of public duties, or if the
conditions prescribed therein have to be perfornmed by

persons other than/those on whomthe right is conferred. 1In
particular, he relied on the follow ng statenent of the |aw
in Muxwell on Interpretation of Statutes,  10th Edition

pages 381 and 382:

"To hold that an Act which required an officer to prepare
and deliver to another officer alist of voters on or before
a certain day, under a penalty, nade a list not  delivered
till a later day invalid, would in effect, put it in the
power of the person charged with the duty of preparing it to
di sfranchi se the electors, a conclusion too unreasonable for
accept ance".

He contended that to reject the votes of the electors for
the failure of the polling officer to deliver the correct
bal | ot papers under Rule 23 would be to disfranchise /'them
and that a construction which involved such a -consequence
shoul d not be adopt ed.

It is well-established that an enactnent in form  mandatory
m ght in substance be directory, and that the use of the
word "shall" does not conclude the matter. The question was
examined at length in Julius v. Bishop of Oxford(1l), -and
various rules were

(1) [1880] 5 A.C 214.
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| aid down for determ ning when a statute m ght be construed
as nmandatory and when as directory. They are well-known,
and there is no need to repeat them But they are all of
them only aids for ascertaining the true intention- of the
| egislature which is the determining factor, and that nust
ultimately depend on the context. What we have to see is

whether in Rule 47 the word "shall" could be construed as
nmeaning "may". Rule 47(1) deals with three other categories
of ballot papers, and enacts that they shall be rejected.

Rule 47(1) (a) relates to a ballot paper which "bears any
mark or witing by which the elector can be identified"

The secrecy of voting being of the essence of an el ection by
ball ot, this provision nust be held to be mandatory, and the
breach of it nust entail rejection of the votes. That was
held in Whodward v. Sarsons(1l) on a construction of section
2 of the Ballot Act, 1872. That section had also a
provision corresponding to Rule 47(1) (b), and it was held
in that case that a breach of that section would render the
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vote void. That nust also be the position with reference to
a vote which is hit by Rule 47 (1) (b). Turning to Rule
47(1) (d), it provides that a ballot paper shall be rejected
if it is spurious, or if it is so danaged or nmutilated that
its identity as a genuine ballot paper cannot be
est abl i shed. The word "shall" cannot in this sub-rule be
construed as neaning "may", because there can be no question
of the Returning Oficer being authorized to accept a
spurious or unidentifiable vote. |If the word "shall" is
thus to be construed in a mandatory sense in Rule 47(1) (a),
(b) and (d), it would be proper to construe it in the same
sense in Rule 47(1) (c) also. There is another reason which
clinches the matter against the first respondent. The
practical bearing of the distinction between a provision
whi ch is nandatory and one which is directory is that while
the forner nust be strictly observed, in the case of the
latter it is sufficient-that it is substantially conplied
with. Howis this rule to be worked when the Rule provides
that a ballot paper shall be rejected? There can be no
degr ees
(1) [1875] L.R 10 C.P. 733.
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of compliance so far as rejection is concerned, and that is
concl usive to show that the provision is mandatory.
It was next contended that the El ection Conm ssion had
val idated the votes in question, and that in consequence the
acceptance of the ballot papers by the Returning Oficer
under Rule 47 (1) (c) was not open to challenge. It appears
that interchange of ballot papers had occurred in severa
pol ling stations where el ection was held both for the House
of the People and the State Assenbly, and the  Election
Commi ssion had issued directions that the rule as to the
di sti ngui shing mark which the ball ot paper should bear under
Rule 28 mght be relaxed, if its approval was obtained
before the votes were actually counted. The Returning
Oficer at Hoshangabad reported to the Chief Electora
Oficer, Madhya Pradesh that wong ball ot papers had been
issued owing to the mistake of the polling officers, and
obtained the approval of the Conmission for their  being
i ncl uded, before the votes were counted. It is contended by
M. Pathak that the power of the Election Commission to
prescribe a distinguishing mark includes the power to change
a mark already prescribed, and substitute a fresh onein its
stead, and that when the El ection Conm ssion approved of the
i nterchange of ballot papers at Hoshangabad, it had, in
effect, approved of the distinguishing mark which those
ball ot papers bore, and that they were therefore rightly
counted as valid by the Returning O ficer.
There is no dispute that the El ection Conm ssion which' has
the power to prescribe a distinguishing nark for the ball ot
papers has also the power to change it. But the  question
is, was that done? The Comm ssion did not decide in terns
of Rule 28 that the ballot paper for election to the House
of the People should bear a brown bar and not a green  bar.
The green bar continued to be the prescribed mark for the
el ection wunder that rule, and the overwhelm ng majority of
the ballot papers bore that nmark. What the Commi ssion has
done is to condone the defects in a specified nunber of
bal | ot papers issued in the
1128
Hoshangabad polling stations. That is not prescribing a
di stingui shing nmark as contenplated by Rule 28, as that nust
relate to the election as a whole. There can be no question
of there being one distinguishing mark for sone of the
voters and another for others with reference to the sane
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el ection and at the sane polling station

There is another difficulty-in the way of accepting the
contention of the first respondent. The approval of the
El ecti on Conmi ssion was subsequent to the actual polling,
though it was before the votes were counted. Rule 23 throws
on the polling officer the duty of delivering a proper
ball ot paper to the voter. |If a distinguishing mark had
been prescribed under Rule 28, the ballot paper to be
delivered nmust bear that nmark. Therefore, if any change or
alteration of the original distinguishing mark is nade, it
must be made before the commencenent of the poll, and the
bal | ot paper should contain the new distinguishing mark
The approval by the Electioon Conm ssion’ subsequent, to the
polling, therefore, cannot render valid the 301 ballot
papers which did not bear the distinguishing mark prescribed
for the election, and they are liable to be rejected under
Rule 47 (1) (c).  The conclusion of the majority of the
Tribunal that in accepting the ballot papers in question the
Returning O ficer had contravened that rule nust therefore
be accepted.

It remains to deal with the contention of the appellant that
t he decision of the Election Tribunal under section
100(2)(c) that the -result of the election bad not been
materially affected is bad, as it is based on considerations
extraneous to that section. This opens up the question as
to the scope of an enquiry under section 100(2)(c). That
section requires that before an order setting aside an
el ection could be nmade, two conditions nust be satisfied: It
must firstly be shown that therehad been inproper reception
or refusal of a vote or reception of any vote which is void,
or nonconpliance with the provisions of the Constitution or
of the Act (No. XLIIl of 1951) or any rules or orders nmade
under that Act or of any other Act or rules re-
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lating to the election or any mstake in the wuse of the

prescribed form It must further be shown that as a
consequence thereof the result of the election had been
materially affected. The two conditions are cunulative,
and. must both be established, and the bur den of

establishing them is on the person who seeks to have the
el ection set aside. That was held by this Courtin Vashist
Narain v. Dev Chandra(l). The Tribunal has held in favour
of the appellant that Rule 47 (1) (c) is mnandatory, and
that accordingly in accepting the 301 ballot papers which
had not the requisite distinguishing marks the Returning
O ficer had contravened that rule. So, the first condition
has been satisfied. Then there remains the second, and the
guestion is whether the appellant has established that the
result of the election had been nmaterially affected by
contravention of Rule 47(1)(c). The contention of M.
Chatterjee is that when once he has established “that the
Returning Oficer had contravened Rule 47 (1) (c), 'he has
al so established that the result of the election had  been
materially affected, because the marginal difference between
the appellant and the first respondent was only 174 votes,
and that if the ballot papers wongly counted under Rule 47
(1) (c) had been excluded and the valid votes al one counted,
it was be and not the first respondent that should have been
declared elected under Rule 48, and that the result of the
el ection bad thus been materially affected.

In reply, M. Pathak contends that this argument, though it
m ght have proved decisive if no other factor had
intervened, could not prevail in viewof the other facts
found in this case. He argued that Rule 47 was not the only
rul e that had been broken; that owing to the m stake of the
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polling officer wong ballot papers had been issued, and
thus Rule 23 had been broken; that the printing of the
di stingui shing mark was faint and that Rule 28 had not also
been properly conplied with; that there was thus a chain of
breaches all linked together, the final phase of it being
the breach of Rule 47 (1) (c) and the effective cause
thereof being the violation of Rule 23, and that
(1) [1955] S.C.R 5009.
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in judging whether the result of the election had been
affected, these were matters relevant to be taken into
consi der ati on. The object of the election, be contended,
was to enable the mmjority of the voters to send a
representative of their choice and for that purpose it was
necessary to ascertain the intention of the voters from the
bal | ot papers, irrespective of the question whether they
were formally defective or not; that it was accordingly open
to the Tribunal to | ook behind the barriers created by Rul es
23, 28 and 47 (1) (c), discover the mnd of the voters, and
if that was truly reflected in the result of the election as
decl ared —under Rule 48, disniss the petition under section
100( 2)
M. Chatterjee disputes this position, and contends that the
enquiry under that section nust be limted to the mtters
raised in the election petition, and that as there was no
conpl aint about the breach of Rule 23 in that petition, it
was outside the scope of the enquiry. It is-unnecessary to
consi der whether it was open to the Tribunal to enquire into
matters other than those set out in the petition, when the
returned candi date nmerely seeks to support the declaration
He has in this case presented a recrimnation petition
tinder section 97 raising the question of breach of Rule 23,
and that is therefore a matter which has to be deternined.
The Tribunal has gone into that question, and has held that
there was a violation of that rule, and its conclusion is
not open to attack in these proceedings, and has not, in
fact, been challenged. The real (controversy is as’/ to the
effect of that finding on the rights of the parties. The
answer to this is to be found in section 97. Under that
section, all matters which could be put forward as ~ grounds
for setting aside the election of the petitioner if be had
been returned under Rule 48 could be urged in answer to the
prayer in his petition that he mght be declared duly
el ect ed. And the result of this undoubtedly is that -the
first respondent could show that if the appellant had  been
returned under Rule 48 his election would have been liable
to be set aside for breach of Rule 23, and that therefore he
shoul d not be decl ared
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el ected. That according to the Tribunal having been shown,
it is open to us to hold that by reason of the violation of
Rule 23, the appellant is not entitled to be declared
el ect ed.
Can we go further, and uphold the election of the first
respondent under section 100 (2) (c) on the ground that if
Rule 23 had not been broken, the wasted votes would have
gone to hinP The argunent of the appellant is that would,
in effect, be accepting the very votes which the Legislature
says in Rule 47(1) should be rejected, and that it is not
warranted by the schenme of the Act. W think that this
contention is well-founded. Section 46 of the Act provides
that "when the counting of the votes has been conpl eted, the
Returning O ficer shall forthwith declare the result of the
election in the manner. provided by this Act or the rules
made thereunder”. The rule contenplated by this section is
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Rule 48. That provides that the Returning Oficer should
after counting the votes "forthwith declare the candi date or
candidates to whomthe |argest nunber of valid votes has
been given, to be elected'. Under this rule quite clearly
no candidate can be declared elected on the strength of
votes which are liable to be rejected under Rule 47. The
expression "the result of the election” in section 100(1)
(c) nmust, unless there is sonething in the cont ext
conpelling a different interpretation, be construed in the
sane sense as in section 66, and there it clearly neans the
result on the basis of the valid votes.
This conclusion is further fortified when the nature of the
duties which a Returning Oficer has to performunder Rule
47 is exanm ned. Under that Rule, the Returning Oficer has
to automatically reject certain classes of votes for not
being in conformity with the rules. They are set out under
Rul e47(1)(b) and (c). 1In other cases, the rejection wll
depend ~on his decision whether the conditions for their
acceptance have been satisfied.” Thus in Rule 47 (1) (a) he
nust deci de whether the mark or witing is one from which
the el ector could be identified; under Rule 47 (1) (d),
145
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whet her the ballot paper is spurious or. mutilated beyond
identification; and under Rule 47(2), whether nore than one
bal | ot paper has been cast by the voter. Rule 47 (4) s
important. It provides that "the decision of the Returning
Oficer as to the validity of a ballot paper....... shall  be
final subject to any decision to the contrary given by a
Tribunal on the trial of an election petition calling in
guestion the election". —Under this provision, the  Tribuna
is constituted a Court of appeal against the decision of the
Returning O ficer, and as such its jurisdiction nust be co-
extensive with that of the Returning Oficer and cannot
extend further. |If the Returning Oficer had no power under
Rule 47 to accept a vote which had not the distinguishing
mark prescribed by Rule 28 on the/ground that it was due to
the mi stake of the presiding officer in delivering 'the wong
bal | ot paper-it is not contended that he has any such power,
and clearly he has not-the Tribunal review ng-this decision
under Rule 47(4) can have no such power. It cannot accept a
bal | ot paper which the Returning O ficer was bound to reject
under Rule 47.
It is argued with great insistence that as the object of the
El ection Rules is to discover the intention of the ngjority
of the wvoters in the choice of a representative, if an
el ector has shown a clear intention to vote for a particul ar
candi date, that must be taken into account wunder section
100(2) (c), even though the vote m ght be bad for /non-
conpl i ance with the formalities. But when the | aw
prescribes that the intention should be expressed in a
particular manner, it can be taken into account only if it
is so expressed. An intention not duly expressed is, in a
Court of Jlaw, in the same position as an intention —not
expressed at all
The decision in Wodward v. Sarsons(1l) was cited in support
of the contention that for deciding whether the result of
the election had been affected it was permssible to take
into account votes which bad been rendered invalid by the
m stake of the polling officer. That was a decision on
section 13 of the Ballot Act,
(1) [1875] L.R 10 C. P. 733.
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1872 which provided that no election should be declared
invalid by reason of non-conpliance with the rules, if it
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appeared to the Tribunal "that the el ection was conducted in
accordance with the principles laid down in the body of this
Act, and that such nonconpliance or m stake did not affect
the result of the election". Wat happened in that case was
that all the ballot papers issued at polling station No. 130
had been marked by the polling officer and bad becomne
invalid wunder section 2 of the Act. It was con. tended on
behal f of the unsuccessful candidate that the mistake of the
polling officer rendered the whole election void, wthout
reference to the question whether the result of the el ection
had been affected. |In repelling this contention, the Court
observed at page 750:

"I nasmuch, therefore, as no voter was prevented fromvoting,
it follows that the errors of the presiding officers at the
polling stations No. 130 and No. 125 did not affect the
result of the election, and did not prevent the majority of
electors fromeffectively exercising their votes in favour
of the <candidate they preferred, and therefore that the
el ection cannot be declared void by the common | aw
applicabl'e to parlianentary el ections".

This was nerely a decision on the facts that the departure
from the prescribed rules of election at the polling
stations was not so fundamental as to render the election
not one "conducted in accordance with the principles laid
down under the body of this Act"

Reliance was placed on certain observations in Re South
Newi ngton Election Petition(1l). In that case, the ballot
paper had been rejected by the Returning Oficer on the
ground that it did not bear the requisite official mark.
The Court in a petition to set aside the election held on an
exam nation of the ballot paper that the official stanp had
been applied, though inperfectly, and that it should have
been accept ed. The actual decisionis in itself of no
assi stance to the respondent; but the Court observed in the
course of its judgment:

(1) (21948] 2 Al E. R 503.
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"We think that, in a case where the voter is in no'sense to
bl ame, where he has intended to vote and has expressed his
intention of voting in a particular way, and, so far as his
part of the transaction is concerned, has done -everything
that he should, and the only defect raised as a matter of
criticismof the ballot paper is sone defect on the part of
the official machinery by which the election is conducted,
special consideration should (and, no doubt, ~ would) be
given, in order that the voter should not be disfranchised"
These observations are no authority for the proposition that
if there was no mark at all on the ballot paper it could

still be accepted on the ground of intention. On the  other
hand, the whole of the discussion is intelligible only on
the hypothesis that if there was no mark at all- on the

bal | ot paper, it must be rejected.

In the result, we nmust bold that in maintaining the election
of the first respondent on the basis of the 301 votes which
were liable to be rejected under Rule 47(1)(c) the Tribuna
was plainly inerror. M. Chatterjee would have it that
this error is one of jurisdiction. W are unable to take
this view, because the Tribunal had jurisdiction to decide
whet her on a construction of section 100 (2) (c) it could go
into the fact of breach of Rule 23, and if it conmtted an
error, it was an error in the exercise of its jurisdiction
and not in the assunption thereof. But the error is nmani-
fest on the face of the record, and calls for interference
in certiorari.

W have held that the election of the first respondent
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should be set aside. W have further held that if the
Returning O ficer had, after rejecting the 301 ballot papers
whi ch did not bear the correct marks, declared the appell ant
elected, his election also would have to be declared void.
The comnbined effect of section 97 and section 100(2)(c) is
that there is no valid election. Under the circunstances,
the proper order to pass is to quash the decision of the
Tribunal and renove it out of the way by «certiorari under
article 226, and to set aside the election of the first
respondent in exercise of the powers conferred by article
1135

227. As a result of our decision, the Election Comm s-
sion will now proceed to hold a fresh el ection.

This appeal must accordingly be allowed, the decisions of
the Hgh Court and the Tribunal quashed and the whole
el ection set aside. ~The parties will bear their own costs
t hr oughout .

Appeal al | owed.




