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JUDGVENT:

DR A.S. ANAND, CJI:

Pursuant to a Notification issued by the Election Conmission for filling
up seven seats of Rajya Sabha, nine persons, including the appellant and seven
respondents filed their nom nation papers, which on scrutiny were found to be
valid. On the last date for withdrawal of nom nations, one candi date w thdrew,
thus | eaving eight candidates to contest the el ection for seven seats. Polling
took place on 18th June, 1998 and after counting of votes, result was declared
on the sane date. Appellant secured the highest nunber of votes (43.74) and
along with respondents 2 to 7 was decl ared el ect ed. Respondent No.1 was
def eated. Respondent No.1 herein, thereupon filed an El ection Petition under
Section 80 and 81 of the Representation of Peoples Act, 1951 (hereinafter
referred to as the R P. Act), calling in question election of the appellant on
the ground that at the tinme of filling his nonm nation papers, the appellant was
hol ding "an office of profit" under the State Governnent as Chairman of the
I nterimJharkhand Area Autonomous Council (for short 'JAAC ), set up under the
Jhar khand Area Autononmous Council Act, 1994 (hereinafter the JAAC Act) and was
thus disqualified to contest election to Rajya Sabha. Respondent No.1, not only
sought setting aside of the election of appellant but also a declaration to have
been duly el ected, instead, as a nenber of the Rajya Sabha. Election petition
was resisted by the appellant and it was asserted that office of — Chairman of
the interimJAAC was not an 'office of profit” or even an ’'office’  under the
State Governnent and further that the el ection petitioner was barred from
rai sing the challenge, for not having raised that objection at the tinme of
scrutiny of nom nation papers before the returning officer. It was vehenently
mai ntai ned that the returned candi date had not been earning any 'profit’ and was
drawi ng only honorarium and al |l owances to neet his< ' out of pocket expenses’ and
the of fice he was holding could not be treated as an 'office of profit’ under
the State Governnent and, therefore, his election was not |iable to be set
aside. According to an additional plea raised by the appellant, his
di squalification, if any stood renpved by Section 3 of the Parliament
(Prevention of Disqualification) Act, 1959 since he enjoyed the status of a
M ni ster while functioning as Chairman of the Interim Council

On 10th May, 2000, a |earned designated Judge of the Patna H gh Court,
all owed the election petition and set aside election of the appellant. It was
held that the office of Chairman of InterimJAAC was an 'office of profit’
under the State Governnent because the paynent of honorariumat Rs.1750/- per
nonth to the Chairnman could not be construed as conpensatory all owance. It was
also held that the Chairman of the interimJAAC held his office under the State
CGovernment and, therefore, disqualification stipulated by Article 102(1)(a) of
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the Constitution of India was clearly attracted to the appellant’s election. It
was further held that the said disqualification was not saved by the Parlianent
"Prevention of Disqualification Act, 1959" on the pleas raised in the additiona
witten statenent which inter alia included the plea that as Chairman of interim
council, the appellant enjoyed the ’status’ and other privileges of a Mnister
within the State and hence his disqualification stood removed by Section 3 of
Prevention of Disqualification Act, 1959. Consequently, the election of the
appel | ant was decl ared void and respondent No.l1 was declared duly elected to
Raj ya Sabha. This appeal is directed against that judgnent of the Patna Hi gh
Court dated 19th May, 2000.

Article 102(1)(a) of the Constitution of India deals with
di squalifications for 'being chosen as’ and 'for being a nenber of either House
of Parlianent’ and inter alia provides:

(1) A person shal |- be disqualified for being chosen as, and for being, a
menber of either House of Parliament-

(a) if 'he holds any office of profit under the Governnent of India or the
CGovernment of any State, other than an office declared by Parlianent by |aw not
to disqualify-its hol der;

A perusal of the above provision shows that three elenments which are sine qua
non for attracting the above provision are that the person concerned nust hold
an office (1) under the Governnent of India or any State; (2) the office should
be an 'office of profit’ and (3) the office should be other than an office
declared by Parliament by |aw not to disqualify its holder. Article 102(1)(a)
(supra) corresponds to Article 191(1)(a) of the Constitution of India which |ays
down sim |l ar disqualifications for being chosen as or for being a nenber of the
Legi sl ative Council or Assenbly of a State.

Both Articles 102(1)(a) and Article 191(1)(a) were incorporated with a
viewto elininate or in any event reduce the risk of conflict between duty and
i nterest anongst menbers of the Legislature so as to ensure that the concerned
| egi sl ator does not come under _an obligation of the Executive, on account of
recei ving pecuniary gain or profit fromit, which may render himamenable to
i nfl uence of the Executive, whiledischarging his obligations as a |l egislator.
It is in the context of Article 102(1)(a) (supra) that we have to exani ne the
nmeani ngf ul questi on whether the appellant in the present case held an 'office of
profit’ under the State Government at the relevant time - the date of scrutiny
of nom nation papers and whet her that office has not been declared by the
Parliament by law not to disqualify its holder.

To exam ne this neani ngful question let us first take a panoranic view of
the case | aw on the subject.

In Ravabba Subanna vs. G S. Kaggeerappa, A l1.R 1954 S/C. 653, the
i ssue invol ved was whether a person holding the position of Chairnman of Gubb
Tal uk Devel opment Committee, could be said to be holding an "office of profit’
under the Governnent.

During the elections held for Town Minicipal Councillorship of Gubbi in
the State of Mysore an objection was raised at the tinme of scrutiny of
nom nati on papers to the nom nation of the appellant, in that case, on the
ground that he was holding an office of profit under the Governnent (Chairnan
of Qubbi Tal uk Devel opnent Committee) and was therefore disqualified for being
chosen as a Councillor under Section 14 of the Mysore Town Minicipalities Act,
1951. The objection was overruled and nomni nation paper of the appellant was
accepted. After voting, the appellant was declared el ected. The respondent
filed an Election Petition before the appropriate forum The | earned Designated
authority dismssed the Election Petition holding that the appellant who was
drawing a fee of Rs.6/- per sitting could not be said to be holding an 'office
of profit’ under the CGovernment as contenplated by Section 14 of the Act. The
H gh Court of Mysore, accepted the appeal filed by the respondent and set aside
el ection of the appellant. Allow ng the appeal of the appellant this Court held
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that a fee of Rs.6/- which the Chairman was entitled to draw for each sitting of
the Conmittee was neither neant to be paynent by way of renmuneration nor could
it amount to 'profit’; and that the fee was paid to the Chairman to enable him
to neet "out of pocket expenses which he has to incur for attending the
nmeetings of the conmttee". This Court, accordingly, held the appellant could
not be said to be "holding any office of profit" under the Governnent at the
material tine.

I n Maul ana Abdul Shakur vs. Rikhab Chand and another : (1958) SCR 387 a
Constitution Bench of this Court considered the case of a Manager of a Schoo

run by a Committee of Managenent forned under the provisions of the Dargah
Khwaj a Saheb Act, 1955. The concerned candi date had been appointed by the

Adm ni strator of the Dargah and was being paid a salary of Rs.100/- per nonth.
The CGovernnent of India under sections 5 and 9 of the DKS Act, 1955 had the
power to appoint as well as renove Menbers of the Committee of Managenent and
power to appoint an Administrator in consultation with the Cormttee. It was
found on facts, by the court, +that the concerned candi date was neither

appoi nted by the Governnent of India nor was he renovable by it. It was al so
found that his salary was not fixed or paid by the Governnent but that the sane
was pai d out of the funds of the Dargah endownent. |In the light of these facts,
the Bench opined that though the appellant was hol di ng his appoi nt nent under a
statutory body appointed by the Government, he could not be held to be hol der of
an office of profit under the Governnent of India within the meaning of Article
102 (1)(a) of the Constitution of India.  The Bench accordingly set aside the

j udgrment of the Hi gh Court which had held the el ection of the concerned

candi date to be bad on the ground that the concerned candidate was hol ding an
office of profit under the Governnment at the relevant time. This Court observed

"On the other hand on March 1,1956, he was hol ding his appoi ntment under a
Commttee which is a statutory body and such appoi nt ment cannot be called an
appoi nt nent by or under the control of the Governnent of India nor is his salary
pai d out of the revenues of the Governnment but out of the funds of Durgah
Endownent. In the circunstances the majority of the Tribunal has erred in
hol di ng that the appellant held an office of profit under the Governnent and the
opi nion of the Chairman to the contrary |ays down the correct position."

In Kanta Kat huria vs. Manak Chand Surana, (1970) 2 SCR 835, a Constitution
Bench of this Court considered the case of an Advocate, who held an office of
Speci al CGovernment Pl eader under the CGovernnment of Rajasthan'to conduct
arbitrati on cases between the Governnent and Mddern Construction Conpany. Her
remuneration had been fixed at Rs. 150/- per day for each date of hearing,

Rs. 75/ - per day for days of travel and dates on whichthe case was adjourned as
wel |l as for days spent on preparation of the case. ~She held that office for
over two years. She contested assenmbly elections in 1967 and was declared
elected to the Rajasthan Legislative Assenbly. On her el ection being
chal | enged, the Hi gh Court held that she was disqualified on the ground of

hol ding an office of profit under the State Government.. During the pendency of
her appeal in the Suprene Court, the Governor of . Rajasthan by an O di nance
renoved the particular 'disqualification retrospectively. The Odi nance was
repl aced by an Act by the Legislature. Dealing with the issue whether ‘the
office held by the appellant in that case could be said to be an office of
profit under the State Government of Rajasthan and the effect of the Act of the
state |l egislature renoving that disqualification, Sikri, J. speaking for the
majority of the Bench opined:

"It seens to us that the H gh Court erred in holding that the appellant held an
office. There is no doubt that if her engagenment as Special CGovernnent Pl eader
amounted to appointment to an office; it would be an office of profit under the
State CGovernnent of Rajasthan. The word ’'office’ has various neani ngs and we
have to see which is the appropriate nmeaning to be ascribed to this word in the
context. It seens to us that the words 'its holder’ occurring in Art.
191(1)(a), indicate that there nust be an of fice which exists independently of
the holder of the office. Further, the very fact that the Legislature of the
State has been authorised by Art. 191 to declare an office of profit not to
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disqualify its holder, contenplates existence of an office apart fromits

hol der. In other words, the Legislature of a State is enpowered to declare that
an office of profit of a particular description or name would not disqualify its
hol der and not that a particular holder of an office of profit would not be

di squalified."

and finally held that the appellant was not disqualified to contest the
el ection under Article 191(1)(a) of the Constitution.

Dealing with the question of renoval of disqualification retrospectively
by the Rajasthan Legislative Assenbly, the majority also opined that the State
Legi sl ature was conpetent to declare a certain office as not to disqualify its
hol der to contest election to the State Legislature. Bench repelled the argunent
that the inmpugned Act, i.e.;, Renopval of Disqualification Act as enacted by the
state Legislature anpbunted to anending or altering the Representation of People
Act, 1951. Consequently the appeal of Kanta Kathuria was allowed and judgnent
of the H gh Court was set aside and election petition of the respondent was
di sm ssed

The m nority speaking through Hi dayatullah, C. J., however, held that M.

Kat huri a was hol ding an "office of profit" under the State but agreed with the
majority that her disqualification stood renmoved by retrospective operation of
the Renmoval of Disqualification Act, which the State Legislature was ’'conpetent
to enact’.

In Shivamurthy Swam vs. Agadi Sanganna Andanappa, 1971(3) SCC 870, the
qguestion under consideration of this Court was whether a Menmber of Koppal Tal uk
Devel opment Board as well as a menber of the District Devel opment Council could
be said to be holding.an ’'office of profit’ under the Government. After
anal ysing the fact situation besides rel evant provisions including provisions
of Article 102(1)(a) of the Constitution and various precedents of this Court,
the Bench opi ned:

" Therefore before the provisions of that Article can be attracted, it nust
be established that he was holding an office under the Union or the State
CGovernment and that that office wasan office of profit and thereafter we nust
see whether the disqualification relating to that office has been renoved by any
Parlianmentary legislation. In other words, the office in question nust have
been hel d under a Government and to that sone pay, salary, enolunents or

al l owance is attached. The word 'profit’ connotes the idea of pecuniary gain
If there is really a gain, its quantumor amount woul d not be material; but the
amount of noney receivable by a person in connection wi th the office he holds
may be material in deciding whether the office really carries any profit...".
(Enphasi s suppl i ed)

The Bench noticed that the concerned person.” Sangappa, 'became an ex-
of ficio menber of these bodies by virtue of his being el ected as a nenber of the
Mysore Legislative Council and therefore "it could not be said that he was
hol di ng those of fices under the Governnent." The Court further opined that the
al | owances paid to the nenbers of the Koppal Tal uk Devel opnent Board and
Di strict Devel opment Council were intended to neet ‘their out of pocket ‘expenses
and were in the nature of conpensatory all owances and not "profits". The
Court summarised the tests which nay be applied to determ ne whether an "office"
is an office of profit under the State Government thus:

(1) whether the Governnent makes the appointnent;

(2) whether the Governnent has the right to renove or dismss the hol der
(3) whether the Governnent pays the renuneration

(4) what are the functions of the holder; and

(5) Does the CGovernment exercise any control over the performance of those
functions?"

In Karbhari Bhimaji Rohamare vs. Shankar Rao Genuji Kolhe & Ors., (1975) 1 SCC
252, election of Respondent No.1l, who was a menber of Wige Board for Sugar
I ndustry constituted by the Governnent of Mharashtra under Bombay | ndustria
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Rel ati ons Act, 1946, was called in question on various grounds. |In the Suprene
Court, however, only ground pressed was to the effect that the el ecti on of
first Respondent in that case was |liable to be set aside on the ground that he
was hol ding 'an office of profit’ under the State Government as 'a nenber of the
Wage Board’ . After noticing various provisions of the relevant statutes, it
was held that first Respondent did hold an ’'office under the Governnent’, but
that it was not "an office of profit’.

Ref erence was nmade to the notification constituting the Wage Board as well as to
the resolution appended thereto, which provided that non-official nenbers of the
Wage Board woul d be paid honorariumat the rate of Rs.25/- per day for attending
neeting of the Wage Board and that they would also be allowed to draw Travelling
Al'l owance and Daily Al owance at the rate prescribed under the Bonbay G vi
Service Rules. This Court opined that nere drawal of Daily All owance and

Travel ling Al owance coul d not nmake nmenbership of the Board, an 'office of
profit’ as the drawal of those allowances would fall within the definition of
the expression "Conmpensatory Allowance". The controversy, however, centered
around the question whether honorarium payable to the nmenbers of the Wage Board
could render that office as an "office of profit’. After referring to

di ctionary meani ng of the word "honorariunf and its interpretation in sone other
judgrments, this Court agreed with the | earned Judge of the Hi gh Court, who had
refused to set aside the election of the first Respondent, that "the paynent of
honorariumto the first Respondent, apart fromDaily Al owance and Travelling

Al l owance, for attending the meetings of the Board did not ampunt to the first
Respondent ' maki ng /any pecuniary gain thereby' ." It was opined that nerely
because part of the paynent nmade to the first Respondent was called
"honorarium, it did not lead to a conclusion that it was not nmeant to neet
dai l y expenses, and was meant to be 'a source of profit’. In the words of the
Court:

"...Merely because part of the paynent nmade to the first respondent is called
honorarium and part of the payment daily allowance, we cannot cone to the
conclusion that the daily allowance is sufficient to nmeet his daily expenses and
the honorariumis a source of profit. A nmenber of the Wage Board cannot expect
to stay in Taj Hotel and have a few drinks and claimthe expenditure incurred,
whi ch may come perhaps to Rs. 150 toRs.200 a day, for his personal expenses. In
such a case it may well be held to give hima pecuniary gain. On the other hand
he is not expected to live |like a sanyasi and stay in a dharnshal a and depend
upon the hospitality of his friends and relatives or force hinself upon them
Nobody with a know edge of the expenditure likely to be incurred by a person
staying at a place away fromhis home could fail to realise how correct the
assessnment of the |learned Judge is. W are satisfied that the paynents made to
the first respondent cannot be a source of profit unless he stays with sone
friends or relatives or stays in a dharnshala..."

The Court further opined:

"The question has to be |l ooked at in a realistic way. ...The law regarding the
guesti on whet her a person holds an office of profit should be interpreted
reasonably having regard to the circunstances of the case and the tines with

whi ch one is concerned, as also the class of person whose case we are dealing
with and not divorced fromreality. The first respondent did not hold an office
of profit."

(Enphasi s ours)

This Court, thus, held that the first respondent in that case did not
hold "an office of profit’ and as such did not incur any disqualification for
bei ng a nenber of the |egislature.

A two Judge Bench of this Court in Surya Kant Roy vs. I mnmul Hai Khan
(1975) 3 SCR 909 dealt with the case of Chairman of a Board constituted under
the Bihar and Orissa Mning Settlenent Act, 1920. He was appoi nted as Chairnan
by the State Governnment from anongst the Menbers of the Board. The Hi gh Court
had hel d that the returned candidate in that case, nanmely the Chairman of the
Board, did not suffer froma disqualification envisaged by Article 102 of the
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Constitution. Agreeing with the H gh Court, the Court. opined that nerely
because returned candi date had been appoi nted as Chairman of the Board by the
CGovernment from anongst the Menbers of the Board, it would not nake hima

person hol ding an office under the State Governnent:. The Court also held the
fact that Government provided grants to the Board, did not mean that "all the
funds of the Board were Government funds or CGovernnent properties”. The Court

noticed the tests laid down in Shivanmurthy Swami’'s case (supra) and observed
that the Government did not pay the renuneration nor did the holder of the

of fice performhis functions for the Governnent and, therefore, he could not be
said to hold an office wunder the State CGovernnent. The questi on whether the
office was an 'office of profit’ was, however, left open for want of material on
the record. The Bench opined : -

"The office held by the respondent is held under a |ocal authority. The hol ding
of an office of profit in it does not bring about a disqualification even if
that |ocal authority be under the control of the Governnent. The mere contro
of Government over the authority having the power to appoint, dismss, or
control the working of the officer enployed by such authority does not
di squalify that officer frombeing a candidate for election as a nenber of the
Legi sl ature. Therefore, the control exercised by the Governnent over the Board
in this case does not nmake the Board an organ of the Governnent nor does it mnake
the respondent a person hol ding an office under the Government. It is,
therefore, unnecessary to go into the question whether the office held by the
respondent was an office of profit, though we may indicate that on the evidence
available in this case we have cone to the conclusion that it is not an office
of profit."

(Enmphasi s ours)

I n Madhukar G E. Pankakar Vs. Jaswant Chobbildas Rajani & Os., (1977)
1 SCC 70, the name of the appellant was included in the list of doctors under
the Enpl oyees State | nsurance Schene. He resigned fromhis job under ESI S
before the date of poll to the Minicipal Election, but after the date of filing

of nom nation papers. 1In challenging his election, the defeated candi date urged
that as a doctor under the ESI Corporation, the appellant was hol ding 'an office
of profit’. After a detailed analysis of various judgnents and statutory

provisions, this Court held that appellant suffered no such disqualification

The Court el aborately dealt with the issue of disqualification on the
ground of holding "an office of profit’ under the State/ Central Governnent and
opi ned:

"Back to the issue of 'office of profit’. |If the position of aninsurance
medi cal officer is an "office’, it actually yields profit or at |east probably
may. |In this very case the appellant was nmaki ng sizeabl e incone by way of

capitation fee fromthe nedical services, rendered to insured enpl oyees. The
crucial question then is whether this species of nedical officers are holding

"office’ and that 'under government’. There is a haphazard heap of case-|aw
about these expressions but they strike different notes and our job is to
orchestrate themin the setting of the statute. ([ After all, all lawis a nmeans

to an end. Wiat is the legislative end here in disqualifying hol ders of

"of fices of profit under governnent’? Cbviously, to avoid a conflict between
duty and interest, to cut out the msuse of official position to advance private
benefit and to avert the likelihood of influencing governnent to pronote
personal advantage. So this is the m schief to be suppressed. At the sane tine
we have to bear in mnd that our Constitution mandates the State to undertake
mul tiform public welfare and soci o-econonic activities involving technica
persons, welfare workers, and |ay people on a massive scale so that

partici patory governnent may prove a progressive reality. In such an expanding
situation, can we keep out fromelective posts at various |evels many doctors,

| awyers, engineers and scientists, not to speak of an army of other non-
officials who are wanted in various fields, not as full-time governnent servants
but as part tinme participants in people’'s projects sponsored by governnent? For
instance, if a National Legal Services Authority funded largely by the State
cones into being, a |arge segnment of the |egal profession may be enpl oyed part
time in the ennobling occupation of legal aid to the poor. Doctors, |awers,
engi neers, scientists and other experts may have to be invited into | oca
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bodi es, legislatures and like political and adm nistrative organs based on
election if these vital |inbs of representative governnent are not to be the
nonopol y of populist politicians or lay nmenbers but sprinkled with technicians
in an age which belongs to technology. So, an interpretation of 'office of
profit’ to cast the net so wide that all our citizens with specialities and
knowhow are inhibited fromentering el ected organs of public admnistration and
of fering sem -voluntary services in para-official, statutory or like projects
run or directed by Government or corporations controlled by the State nmay be
detrimental to denocracy itself. Even athletes may hesitate to conme into Sports
Councils if sone fee for services is paid and that proves their funeral if

el ected to a panchayat. A balanced view, even if it involves ’judicious
irreverence’ to vintage precedents, is the w ser desideratunt

In Biharilal Dobray vs. Roshan Lal Dobray, (1984) 1 SCC 551, the Court
once again reiterated that a person, who is elected to a |l egislature should be
free to carry out his duties fearlessly 'w thout being subjected to any ki nd of
governnmental pressure’ and that-Article 191(1)(a) is intended to elimnate the
possi bility of a conflict between duty and interest with a view to maintain
purity of 'the legislature and that rel evant provision has to be interpreted in a
realistic manner only so to achieve that objective.

Ashok Kumar Bhattacharyya vs. Ajoy Biswas, (1985) 2 SCR 50, was a case
concerning an enpl oyee of the Agartala Minicipality holding the post of an
Assi stant Accountant” which carried a pay scale of Rs.80-180/- per nonth. At the
rel evant tinme that enployee was drawing a nonthly salary of Rs.200/-. The
Bench opi ned:

"For determnination of the question whether a person holds an office of profit
under the Covernnent each case nust be nmeasured and judged in the light of the
rel evant provisions of the Act:.. To make in all cases enpl oyees of |oca
authorities subject to the control of Government and to treat them as hol ders of
of fice of profit under the Governnent would be to obliterate the specific
differentiation nmade under Article 58(2) and Article 102(1)(a) of the
Constitution and to extend the disqualification under Article 58(2) to one under
Article 102(1)(a) to an extent not warranted by the |anguage of the Article."

The Bench approved the decision of the Hi gh Court holding that the
returned candidate in that case did not hold an 'office of profit’ under the
Governnment of Tripura on the date of the filing of his nom nation papers.

In Satrucharl a Chandrasekher Raju Vs. Wricherla Pradeep Kumar Dev, (1992)
Supp. 1 SCR 408, the appellant had been appointed as a Single Teacher in a
primary school by the Project O ficer of the Integrated Tribal Devel opnent
Agency (I TDA). The High Court held that the appellant was holding an 'office of
profit’ and had, thus, incurred a disqualification envisaged by Article
191(1)(a) of the Constitution. Setting aside the order of the H gh Court; and
all owi ng the appeal it was held by this Court:

"What energes fromthe above discussion is that the Governnment has sone
control over the ITDA which is set up as a project, since it provides funds and
sanctions the posts: the District Collector is appointed as Project Officer and
sone officers are ex-officio nenbers of the | TDA which carries out the object of
provi ding the compul sory education in tribal areas. But the 'TDAis a
regi stered Society having its own constitution. Though the Project Oficer is
the District Collector, he acts as a different entity. The power to appoint or
to renove teachers is not with the Government but with the Project Officer. The
CGovernment may have control over the appointing authority but has no direct
control over the teachers. The small post that appellant holds in ITDA is only
that of a Teacher who is directly under the control of the Project Oficer. In
such a situation the question of any conflict between his duties and interests
as an el ected nenmber does not arise since it cannot be said that he, as a
teacher, can be subjected to any kind of pressure by the Governnent which has
nei ther the power to appoint himnor to renove himfromservice. Taking a
practical view of the substance of these factors into consideration, we are of
the view that the appellant cannot be held to be holding an office of profit
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under the Governnment...".
(enphasi s suppli ed)

From a resume of precedents noticed above we find that in order to attract

di squalification contained in Article 102(1)(a), a person rmust not only be

hol ding "an office" but that office nust be "an office of profit" and should be
"under the Governnent" and should be an office other than an office decl ared by
the conpetent legislature by law, not to disqualify its holder. The first
qguestion which cones to the fore, therefore is as to when can a person be said
to be 'holding an office of profit’ wunder the Government.

The expression "office of profit" has not been defined either in the

Constitution or in the Representation of People Act. |n common parlance, the
expression 'profit’ connotes an idea of sone pecuniary gain. |If there is really
sone gain, its label -~ 'honorarium - 'remuneration’ - 'salary’ is not materia

- it is the substance and not the formwhich matters and even the quantum or
amount of "pecuniary gain" is not relevant - what needs to be found out is

whet her the anpunt of noney receivable by the concerned person in connection
with the office he holds, gives to himsone "pecuniary gain", other than as
"conmpensation’to defray his out of pocket expenses, which nay have the
possibility to bring that person under the influence of the executive, which is
conferring that benefit on him

Wth a view to determ ne whether the concerned office is an "office of profit",
the Court nust, however, take a realistic view Taking a broad or general view,
ignoring essential details is not desirable nor is it permssible to take a
narrow vi ew by which technicality may overtake reality. It is a rule of
interpretation of statutes that the statutory provisions are so construed as to
avoid absurdity and to further rather than defeat or frustrate the object of the
enactment. Courts, therefore, while construing a statute avoid strict
construction by construing the entire Act. (See with advantage Ashok Kunar
Bhatt acharyya vs. Aj oy Biswas and ors:, 1985 (2) SCR 50; Tinsukhia Electric
Supply Co. Ltd. vs. State of Assam-and ors., 1989 (3) SCC 709 and Conmi ssi oner
of Incone Tax, Bangalore vs. J.H Cotla, Yadagiri, 1985 (4) SCC 343).

VWiile interpreting statutory provisions, courts have to be m ndful of the
consequences of disqualifying a candidate for being chosen as, and for being, a
nmenber of the legislature on the ground of his holding an office of profit under
the State or the Central Governnent, at the relevant tinme. The Court has to
bear in nmnd that what is at stake i's the right to contest an election and to be
a nmenber of the legislature, indeed a very inportant rightin any denocratic set
up. "A practical view not pedantic basket of tests" nust, therefore, guide the
Courts to arrive at an appropriate concl usion. A ban on candi dat ure nust have
a substantial and reasonabl e nexus to the object sought to be achieved nanely,
elimnation of or in any event reduction of possibility of m suse of the
position which the concerned | egislator holds or had held at the relevant tine.
The principle for debarring holders of office of profit under the Governnent
frombeing a Menber of Parlianment is that such person cannot exercise his
functions independently of the executive of which he beconmes a part by receiving
"pecuni ary gain". Under Article 102(1)(a), of course, the Parlianent has the
jurisdiction to declare an 'office’ as not to disqualify its holder to‘be a
Menber of Parliament and |ikew se under Article 191(1)(a) the State Legislature
has the jurisdiction to declare an 'office’ as not to disqualify its holder to
be a nenber of the State Legislatures. Moreover, apart fromthe office being an
"office of profit", it must also be an office under the State or Centra

Gover nment .

When can a person be said to be holding an office of profit "under the
CGovernment" came up for consideration by this Court in Satrucharla Chandrasekhar
Raju vs. VWricherla Pradeep Kumar Dev and another, 1992 (4) SCC 404, and after
exam ning a catena of aut horiti es, it was opined

"On a careful examination of the ratio laid down in the above-nentioned cases
some of the tests or principles that enmerge for determ ning whether a person

hol ds an office of profit under the Governnment, nay be summarised thus :
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(1) The power of the Governnent to appoint a person in office or to revoke his
appointnent at its discretion. The nere control of the Governnent over the

aut hority having the power to appoint, dismiss, or control the working of the

of ficer enployed by such authority does not disqualify that officer frombeing a
candi date for election as a nenber of the Legislature.

(2) The paynment fromout of the Governnent revenues are inportant factors in
det erm ni ng whet her a person is holding an office of profit or not of the
Governnment. Though paynent from a source other than the Governnent revenue is
not al ways a decisive factor.

(3) The incorporation of a body corporate and entrusting the functions to it by
the Government may suggest that the statute intended it to be a statutory
corporation independent of the Government. But it is not conclusive on the
guestion whether it is really so independent. Sonetines, the formnmay be that
of a body corporate independent of the Government, but in substance, it nay just
be the alter ego of the Governnent itself.

(4) The true test of determ nation of the said question depends upon the degree
of control the Governnment has over it, the extent of control exercised by very
ot her bodies or comrmittees, and its conposition, the degree of its dependence on
the CGovernment for its financial needs and the functional aspect, nanely,

whet her the body is discharging any inportant Governnental function or just sone
function which is nmerely optional fromthe point of view of the Governnment."
(Enphasi s ours)

Thus, for determi nation of the core question, each case has to be judged in the
l'ight of the relevant provisions of the statute and its own peculiar facts,
keeping in view the object of enacting Article 102 (1)(a) and 191(1)(a) nanely
that there should not be any conflict between duties and interests of an el ected
menber to ensure that the concerned | egislature does not contain persons who
recei ve benefits fromthe Executive and nmay on that account be under its
obligation and, thus, anenable to its influence while discharging their

| egi sl ative functions.

Wth a viewto find out whether in the instant case, the appellant suffered any
di squalification as prescribed by Article 102(1)(a)(supra), it is desirable to
first notice some of the rel evant provisions of Jharkhand Area Autononous
Council Act, 1994 (hereinafter JAAC Act 1994) and the provisions under which
the appellant was appointed as ’'Chairman’ of the 'Interim Council’ of JAAC

On the basis of certain discussions held on 28th April, 1993, a tripartite
agreenment was drawn up on 26.9.1994. It was agreed that JAAC should be set up
to speed up the process of plenary devel opnent of the area to fulfil the
aspiration of the people of Chotta Nagpur and Sant hal Pargana area. So far
as the constitution of an interim Council is concerned, clause (xix) of the
Agr eenent provi ded:

"Till the aforesaid arrangenents cone into effect, State Government nmay appoint
a provisional general council conprising 50 percent from MPs, M.,As, M.Cs and 50
percent from anongst the Jharkhand Movenent | eaders. The State Governnent nay
al so appoint an Executive Committee drawn from anong these nenbers. Such
provi si onal Council/Comm ttee shall have life of not nmore than six nonths."

The Chief Mnister of Bihar, one of the signatories to the tripartite agreenent,
confirmed in the said agreenent that the State Government would "expedite and
conpl ete" various fornmalities to bring into existence JAAC and with that end in
view "introduce and seek approval of the Bihar Legislative Assenbly" to the
revised Bill to deal with JAAC.

An Act to establish JAAC was thereafter enacted to provide for "plenary

devel opnent of Tribal Area of Chhota Nagpur and Santhal Pargana" view a viewto
fulfil anmbitions of the people of the area. The JAAC Act 1994 was to conme into
force with effect fromthe date as the State Government nay by notification in
the Oficial Gazette appoint. This Act incorporated the substratum of cl ause
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(xix) of the Tripartite agreenent (supra) also. W mmy, at this stage, take
note of sone of the relevant provisions of the Act. These are:

"Definitions.- In this Act, unless there is anything repugnant in the
subj ect or context: -

(a) "Governor" neans the Governor of the State of Bihar

(b) "The State Governnent" neans the Governnent of Bihar

(c) "Area" nmeans the area specified in sub-section (2) of Section 1;

(d) "Council" nmeans the Jharkhand Area Aut onomous Counci |

(e) "Menber" means the nenbers of the Jharkhand Area Aut ononous Council;
(f) The executive Council" means the executive Council constituted under Section
20 of the Act;

(9) - c. c.

(h) "Act" neans the Jharkhand Area Autononpus Council Act, 1994;

(i) "Rules" means the rul e nade by the State CGovernnent under this Act;
(j) "Regul ations" means the regul ati on made by the council under this Act;
(k) "Bylaw' neans the byl aw nade by the Council under this Act;..."

"Section 3. The Constitution of Council.- (1) The State Governnment shal

est abl i sh-an Aut onomous Council for the area of the Council which shall consist
of not nore than 162 directly el ected nenbers and not nore than 18 nom nated
nmenbers.

(2) The Council shall be a body corporate which shall have a perpetua
successi on and a comon seal and right to acquire, hold and dispose off novabl e
and i nmovabl e property within and without the limts of the Council Area and it
may sue and be sued by the aforesaid nane."

"Section 6. Disqualifications for the nenbership.- (1) a person shall be
di squalified for being chosen-and for being a nernber of the Council if-

(a) he holds any office of profit under the Government of India, any State
CGovernment, a local body and corporation, Board or Authority, Co-operative
Soci ety, a company established under the Conpany Act, 1956 (Central Act 1 of
1956) in which nore than 25 per cent has been contributed in the share capita
by any Governnent or Governnents, ‘other than an office declared by the

Legi slature of the State by |aw not to disqualify its hol der

(2) If he is or has been elected as a nenber of parlianent or a menber of

Legi slature or the Chairman of the District Board or the Pranukh of the
Panchayat Samiti or the Mayor of Municipal Corporation or the Chairman of the
Municipality and is elected as a nenber of Council and has not submtted
resignation fromthe nenbership of the Parlianment or Legislature or fromthe
post held in the District Board or Panchayat Saniti or Corporation or

Muni cipality within 21 days, he shall cease to be the nenber of the Council."
"11. Duration of the Council.- The Council, if not dissolved earlier under
section 12 shall continue for five years fromthe date appointed for its first
neeting, and no | onger and on the expiration of the said period the Counci
shal | stand dissol ved. "

"12. Dissolution of the Council.- (1) The Governor, after providing a reasonable
opportunity of being heard, may, in his discretion, dissolve the Council, if he
is satisfied that the Council is unable to performits functions or is
functioning in such a manner that it nay not be able to achieveits objectives.
(2) On dissolution of the Council, under sub-section (1) the new Council shal
be constituted within six nonths from such dissol ution

Provi ded that the said period may be extended for six nonths by the Governor if
ci rcunmst ances exist fromwhich he is satisfied that it is inpracticable to hold
election within the said period.

(3) In case of dissolution, the Governor shall appoint an officer not bel ow
the rank of Additional Secretary to the Governnent of India to exercise all the
powers and to performall the duties of the council."

"13. Nomination of the nenbers to the Council.- (1) The nmenbers shall be

nom nated to the Council in the foll ow ng manner: -
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(a) Maxi mum 8 nenbers of the Legislative Assenbly representing their Legislative
Assenbly Constituencies of the Area shall be noninated by the speaker, Bihar
Legi sl ative Assenbly;

(b) Maxi mumtwo menbers of the Parliament representing their Lok Sabha
Constituencies wholly or nostly of the Area shall be nominated by the State
Gover nment ;

(c) Maxi mum 8 persons havi ng experi ence of Public works, urban works, rura
devel opnent on social welfare works and who are inhabitants of the Area, shal
be nom nated by the State Government.

(2) the nom nation of the menbers under clauses (a) and (b) of sub-section (1)
shall be for two years or till the duration of the Council, whichever is
earlier:

Provi ded 't hat on cessation of nmenbership of Legislative Assenbly or Lok
Sabha before expiry of the period of nomi nation, his nenbership of the Counci
shal | automatically cease with effect fromthe date of cessation as nmenber of
Legi sl ative Assenbly of Lok Sabha as the case may be.

(3) The nom nation of menbers under C ause (c) of sub-section (1) may be upto
the duration of the Council

Provi ded that they shall not have the right to vote.
(4) The nmenbers of the Council may be re-noninated."”

"15. The Chai rman of the Council:-(1) The Council shall have a Chairman who
shal | be a menber of the Schedul ed Tri bes.

(2) The Chairnan shall be el ected by the el ected nenbers of the Council from
anmongst them

(3) The State Governnent may nomi nate any el ected nenber as Presiding Oficer
for the election of the Chairman who may determ ne the procedure for election.”

"17. Vacancy, resignation and renoval fromthe office of Chairman. - The nenber
hol ding the office of the Chairnman of the Council.

(a) if ceases to be an el ected nember of the Council, he shall vacate his
of fice;
(b) may tender his resignation in witing under his hand addressed to the

Vi ce-Chairman at ay tine; and

(c) may be renoved fromhis office by a resolution passed by the najority of
the el ected nmenbers of the Council at that tine:

Provided that no resolution for the purpose of clause (c) shall be proposed
until a prior notice of at |east fourteen days intending to nove the proposed
resolution is given."

"23. Constitution of Interim Council and Interim Executive Council. -

(1) The State CGovernnent before constitution of the Council under Section 3,
may constitute an Interim Council

(2) The State CGovernment shall nom nate 50 per cent nenbers of the Interim
Council out of its total nenmbership fromthe nmenbers of the Lok Sabha and the
Legi sl ative Assenbly representing the constituency which lies wholly or nostly
in the Area and fromthe nenbers of the Rajya Sabha and Legi sl ative Council, who
are the inhabitants of the Area and the renmi ning 50 per cent nenbers shall be
noni nated from anongst the persons who are inhabitants of the Area and have
interest in its devel opnent.
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(3) The State Governnent shall nom nate the Chairnman and the Vice-Chairnman of
the Interim Council

Provi ded that the nenber of the Schedul ed Tribes can only be nom nated as
t he Chairman.

(4) The State CGovernnent shall constitute an Interim Executive Council from
amongst the nenbers of the Interim Council

(5) The Chairman and the Vice-Chairman of the Interim Council shall be Ex-

O ficio Chief Executive Councillor and Vice-Chief Executive Councillor

(6) The duration of the Interim Council and the Interi mExecutive Counci
shall be for 6 (revised to 18) nonths or till the constitution of the Counci
under Section 3 whichever is earlier

(7) The Chairman and the Vice-Chairman of the Interim Council and the nenbers
of the I'nterimExecutive Council shall hold their office during the pleasure of
the State Governnent. "

" 26. Honorarium and Al |l owances to the Chairman, Vice-Chairman and Menbers.- (1)
Honorariumworth Rs. 1,750, Rs. 1,250 and Rs. 1,000 per nonth shall be payabl e

to the Chairman, Vice-Chairnan and the Menbers of the Executive Counci
respectively.

(2) Save as under’ clause (1), honorariumof Rs. 750 per nonth shall be payabl e
to the remaining nenbers.

(3) The Chai rman, ‘the Vice-Chairman and the nmenbers of the Executive Committee
shal |l be paid daily allowance at the rate of “Rs.150 per day for the period spent
out side the head-quarters for the work of Council and other nenbers shall be

paid daily allowance at the rate of Rs.125 per day for taking part in the

neetings of the Council

(4) On a tour undertaken by the Chairnman, the Vice-Chairman and the Menbers of
the Executive Council for the works of the Council and by the nmenbers of the
Council to attend the neeting of the Council, a first class or Air-conditioned 2

tier railway fare which has actual ly been paid, shall be payabl e:

Provi ded that on journey by air undertaken for the works of the Council by
the Chairman and the Vice-Chairman, the fare actually paid, shall be payable."

" 29. Powers and Function of the Council.-(1) The Council shall have the
foll owi ng powers and functions relating to the devel opment of the Area:-

(a) to prepare long-termand short terns plans for all-round devel opnent of
the Area;

(b) to consider the preparation and execution of projects relating to
devel opnent of the Areas;

(c) to formulate the projects relating to the Area;

(d) to Co-ordinate, supervise and review the projects of the Area;

(e) to suggest neasures for accel erated devel opnent of the Area;

( 2 The Council may ply passenger bus services'in the Area.

(3) Subj ect to the general guidelines of the state Governnent, the Counci

shal | have the follow ng powers and functions on the subjects specified in
Schedul e 3 -

(a) to fix priority and prepare plans for devel opnent programes;

(b) to fornul ate projects;

(c) to sanction projects

(d) to get projects executed;

(e) to sanction Central Plans relating the Area and to get it executed,;

(f) to review, supervise, co-ordinate and nonitor the projects.”

" 30. Supervi sory powers and functions of the Council.- (1) The Council shal
have such supervisory powers and functions with respect to non-devel opnental and
regul atory subjects specified in schedule 3 as may be prescribed, for public
pur poses, by the State Governnent in consultation with the Council
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(2) The Council in its area, may supervise Minicipal Corporations,
Miunicipalities, Notified Area Comrittees, District Boards, Panchayat Sanities
and G am Panchayats. "

" 34. Fi nanci al powers of the Council.- ........

(6) The Council may utilize the fund for paynent of pay and all owances of the
Chai rman, Vice Chairman, Menbers of the Council, Oficers and Staff of the
Council Ofice and on Ofice expenditure and the devel opnent progranmes of the
area including grant to the District boards for different devel opment plans."

" 36. The powers and Functions of Interim Council and Interim Executive Council
- Unless the context otherwise requires or is not relevant or specially

ot herwi se provided; the provisions relating to the Council and the Executive
Council, shall be deemed to apply to the Interim Council and Interim Executive
Council as the case may be.

"42. Direction by the State Governnment. - The Council in the discharge of its
functions, shall be guided by such direction on policy nmatters as nmay be given
toit fromtine to tine by the State Governnent."

Learned counsel for the parties appearing before us did not dispute that the
appel l ant by virtue of "his nom nation as Chairman of interimJAA Council by the
State Governnent held 'an office’, which existed independently of its hol der
However, they were seriously at variance as to whether the office held by the
appel l ant could be said to be "an office of profit" as also whether it could be
said that the office of Chairman-of interimCouncil is "an office under the
State CGovernnent”. W shall separately consider the issue whether the concerned
of fice had been decl ared by the conpetent legislature as not to disqualify its
hol der.

The question whether a person holds an office of profit, as already
noticed, is required to be interpreted in a realistic manner having regard to
the facts and circunstances of each case and rel evant statutory provisions.
Wiile "a strict and narrow construction’ may not be adopted which may have the
effect of 'shutting off many prominent and other eligible persons to contest the
el ections’ but at the sanme tine "in dealing with a'statutory provision which
i mposes a disqualification on a citizen it woul d be unreasonable to take nerely
a broad and general view and ignore the essential points". The approach whi ch
appeals to us to interpret the expression "office of profit" is that it should
be interpreted with the flavour of reality bearing in mnd the object for
enactment of Article 102(1)(a) nanely to elimnate or-in any event to reduce the
risk of conflict between the duty and interest anongst nenbers of the
| egi sl ature by ensuring that the | egislature does not have persons who receive
benefits fromthe Executive and may thus be amenable to its influence.

Now to some factual matrix in the present case.

The appel |l ant was admittedly holding an office of Chairman of the Interim
JAA Council when he filed his nom nation paper for election to Rajya Sabha. ~ He
bel onged to the Schedul ed Tri bes and had been nomi nated as Chairman of the
InterimJAA Council, by the State Governnent. He held his office 'at the
pl easure’ of the State Governnment. Appellant has also admitted in his
statement in the High Court that as Chairman of the Interim Council he was
recei vi ng:

(1) An honorariumof Rs.1750/- per nonth;

(2) Daily allowance at the rate of Rs.150/- per day for the period spent outside
the headquarter besides travelling expenses as prescribed;

(3) Daily allowance at the rate of Rs.120/- per day for attending neetings of
the interimcouncil

(4) Furnished rent free accommodati on (quarters) and

(5) A car with Driver

That receipt of daily allowance at the rate of Rs.150/- per day for the period
spent outside his headquarters and Rs.120/- per day for attending neetings of
the InterimJAA Council by the appellant, is in its very nature only
conpensatory al l owance, intended to neet out of pocket expenses, was not
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di sputed by | eaned counsel for the parties either in the H gh Court or even
before us and in our opinion rightly so. The serious controversy, however,
revol ves around the nature of paynent of Rs.1,750/- per nonth as "honorariuni
to the appellant as also whether the 'office’ held by the Chairnman of the
InterimJAA Council was an "office under the State CGovernment".

Does the receipt of "honorariumat the rate of Rs.1,750/- per nonth by the
appel | ant, besides other allowances and perquisites, anount to causi ng any
"pecuni ary gains" to the appellant?

M. Rao, |earned senior counsel appearing for the appellant is right in
hi s subm ssion that paynent of 'honorariumi may not by itself inply paynment of
any pay, salary, remuneration or enolunents to the appellant. |ndeed,
“honorarium' is a concept different than salary or renuneration and its paynent
cannot constitute an "office of profit" unless there is sone 'pecuniary gain
for the recipient. However, for what follows we are unable to agree with him
that the payment of honorarium in the established facts and circunstances of
the case, did not anmount to giving 'pecuniary gains' or 'profits’ to the
appel | ant .

The word 'profit’ for the purpose of Article 102(1)(a) or Article 191
"connotes an idea of pecuniary gain", though neither the | able under which it is
pai d nor the quantum of the ampunt may al ways be nmaterial to determne the
issue. In the instant case, the appellant on his own adm ssion was to receive
Rs. 150/ - per day as allowance for performng work of the interim Council outside
the headquarters and Rs. 120/- per day for the days of sitting of the Council
These ampunts, in our opinion, were intended to neet out of pocket expenses of
the appell ant and were in the nature of conpensatory allowances and were not a
source of profit. Paynent of Rs.1,750/- per nonth as honorariumwas in addition
to the aforesaid all owances. I n-Karbhari Bhimaji Rohamare’s case (supra) this
Court opined that a person receiving an honorariumof Rs.25/- per day besides
travelling and daily allowances coul d not be said to be naking any pecuniary
gain nor could it becone a 'source of profit’ for the concerned person, unless
he stays "with some friends or relatives or stays in a dharanshala..." |ndeed,
those observati ons were nade taking a realistic view of the matter based on the
fact situation in that case. In the present case, besides the receipt of daily
al  owances and honorarium the appellant had, as admtted by him al so been
provided with rent free accommpdation besides a car with a driver at State
expense. Keeping in view these facilities, the paynent of an additional anount
of Rs.1,750/- per nmonth as an honorarium was, under the circunstances, clearly
in the nature of giving some pecuniary gain to the appellant and was not
i ntended to conpensate the appellant for his out of pocket expenses. In various
precedents relied upon by | earned counsel for the parties before us and referred
to by us in an earlier part of this judgnment, the elenent of providing rent free
accommodati on and a chauffeur driven car at-the State expense in-addition to
“honorarium' and other allowances to the concerned person was not involved.
These are relevant factors. The grant of honorarium of Rs.1750/- per nonth
besi des other perquisites, granted by the State CGovernment to its own nomnee,
in addition to the paynment of daily allowances, to neet out of pocket expenses,
does bring in an elenment of granting 'profits’ to the appellant. He certainly
can be said to have nade pecuniary gain out of the paynent of honorarium of
Rs. 1, 750/ - per nonth. It is not possible to construe the paynent of Rs.1750/-
per nonth, to be payment in the nature of "conpensatory allowance". Wile
construing the true nature of "honorarium', the grant of other perquisites
cannot be overl ooked or ignored. The honorarium receivable by the appellant at
the rate of Rs.1,750/- per nonth, besides other 'allowances’ and ’perquisites’
was surely not in the nature of gratuitous paynent, voluntary donation or
conpensation to neet any out of pocket expenses. It was in the nature of
"remuneration’ and was a source of ’'pecuniary gain' . The receipt of honorarium
at the rate of Rs.1,750/- per nonth, besides daily allowances, rent free
accommodati on and a chauffeur driven car at the State expense, to the appellant
was a benefit capable of bringing about a conflict between the duty and interest
of the appellant as a nenber of Parlianent - the precise vice to which Article
102(1)(a) is attracted.
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We are, therefore, in the established facts and circunstances of the case,
in agreenment with the High Court that the appellant, as Chairman of the Interim
JAA Council was in receipt of pecuniary gain in the formof honorarium and he,
thus, held an "office of profit". This now takes us to the next question
Did the appellant hold this 'office of profit’ as Chairman of Interim JAA
Council "under the State"?

The term’Interim Council’ has not been defined under the JAAC Act though
provision for its constitution, based on clause (xix) of the Tripartite
Agreenent has been nade in Section 23 of the Act. The JAAC Act essentially
deals with setting up of a regular council its conposition, jurisdiction and
status etc. so as to replace Chotta Nagpur and Santhal Pargana Devel opnent
Authority, with a view to ensure accel erated pl enary devel opnent of the area
through el ected representatives (see: objects and reasons of JAAC Act). As
al ready noticed paragraph (xix) of the Tripartite Agreenment dated 26.9.1994
(supra), provided for appointment of a provisional general council by the State
CGovernment to act as a body to facilitate setting up of a Regular council under
the JAAC Act. This provisional council was, obviously, to act as a linmb or
agency of 'the State Governnment, charged with the specific task of facilitating
the setting up of a Regular Council —under the JAAC Act. Vi de sub-section (2)
of Section 23, it is the State Government which alone shall nominate 50 percent
menbers of the interimcouncil out of its total nenbership fromthe nenbers of
Lok Sabha and the Legislative Assenbly representing the constituency which lies
wholly or nmostly in the Area and fromthe nenbers of Rajya Sabha and Legi sl ative
Council who are inhabitants of the area. = Remmining 50 per cent nenbers were
al so to be nomnated by the State Governnent from anpbngst persons who are
i nhabitants of the area and have an interest in its devel opnent. Thus, we find
that an Interim JAA Council contenplated by JAAC Act was to consist only of
nom nees appoi nted by the State Governnent, who were to hold their office ’at
the pleasure of the State Governnment’ [Section 23(7)]. No elenment of election
is involved in the Constitution of Interim Council at all. The obligation to
set up the Regular Council, as per the tripartite agreenment and confirmation
nmade by Chief Mnister of Bihar, was that of the State Governnment. The State
CGovernment coul d di scharge that function through any of its agencies or
departnments. The State Governnent, proposed the Constitution of an Interim
Council to discharge its obligations and provided for its composition as well as
the manner of appoi ntnent and their continuance in office of the nenbers under
Section 23(2) of the JAAC Act. Section 23(3) of the Act provided that the State
Governnent shall nom nate the Chairnman and Vi ce-Chairman of the Interim Council
with a rider that only a nmenber of the Scheduled Tribes could be so nom nated.
The Chairman and nenbers were to hold office "at the pleasure of the State".
Thus, the power and jurisdiction to appoint (nom nate) or renpve Chairman of the
InterimJAA Council, is vested exclusively in the State Governnent. Vide
Section 23(4) of the Act, the State Governnment has the exclusive jurisdiction
to constitute an InterimExecutive Council fromanongst its noninees of the
InterimJAA Council. The menbers of the Interim Executive Council are also to
hold their office during the pleasure of the State Governnent. The
di squalifications for nmenbership of the regular council, as envisaged under the
JAAC Act, are not attracted to nenbership of the Interim Council. Because
whereas Section 6(2) of JAAC Act disqualifies a Menber of Parlianment as well as
a nenber of the State Legislature, and nmenbers of other specified bodies, to be

a nenber of the council, unless he resigns frommenbership of the |legislature or
the | ocal body, as the case may be within 21 days of his election there is no
such requirenment in the case of interimCouncil. The provision of Section 6(2)

is in contra-distinction to the provisions of Section 23(2) of the Act, which
nmandat es the State CGovernnent shall nomi nate 50 per cent of the total nenbership
of the interimcouncil fromout of the nenbers of Parliament or the State
Legi sl ature only. The JAAC Act, therefore, itself drew a clear distinction
bet ween status of the interim JAA Council and the Regular Council, both in the
matter of appointnment as well as of renoval of nenbers including Chairman and

Vi ce-Chairman as also for disqualifications referred to in Section 6 in so far
as the nenbers of the Regular Council are concerned. Qur critical analysis of
the provisions of JAAC Act shows that the InterimJAA Council, a body conprising
exclusively of Governnment appointees, holding their office at its pleasure, was
created to act as a |linb or agency of the Governnent to facilitate snooth
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creation of Regular Council under the JAAC Act. Section 23(6) of the Act
provides that duration of the Interim Council was to be for a period of six
nont hs (subsequently extended to 18 nonths), subject to the Constitution of the
regul ar Council under Section 3, whichever is earlier. This linmted life span
of the interim Council stands to reason when we consider the conposition, the
manner of appointrment and the job entrusted to the InterimCouncil. The State
Government not only had the exclusive jurisdiction to appoint (nom nate) the
Chairman of InterimJAA Council but also power to renove him since under
Section 23(7) of the JAAC Act, the Chairman and Vice-Chairman of the InterimJAA
Council, as well as menbers of the InterimExecutive Council, "shall hold their
of fice during the pleasure of the State Governnent”. On the other hand, the
Chai rman and menbers of Regul ar Council are governed inter alia by Sections 3,

6, 11, 12 and 17 of the Act in the matter of appointnment and renpoval. The State
CGovernment has no role to play either in the appointnment of Chairman of the
Regul ar Council or in his renpval. W are unable to persuade ourselves to agree
with M. Rao that the distinction gets alnost obliterated by Sections 36 or 42
of the Act.

Section 36 of the Act deals with the powers and functions of InterimJAA
Counci | ~and I nterim Executi ve Council and comrences with the expression "unless
the context otherw se requires or is not relevant or specifically otherw se
provi ded", the provisions relating to Regular Council and the Regul ar Executive
Council shall be "deenmed" to apply to the Interim Council or the Executive
Council. This provision cannot affect the potency of Section 23(3) and (7) of
the Act which specifically provides for the manner of appointnment of the
Chairman etc. of InterimCouncil as well as with continuation in office of the
Chai rman and nmenbers of Interim Council "at the pleasure of the State
Government” only. ‘Again, Section 17 of the Act which deals with "vacancy,
resi gnati on and renoval " of the Chairman of Regul ar Council, has no application
to the nom nated Chairman of Interim Council, who holds office at the pleasure
of the State Government under the specific provision of Section 23(7) of the
Act. These provisions indicate that the legislature while enacting JAAC Act did
not consider Chairman of Interim JAA Council to be "at par’ with the Chairman of
regul ar Council. Moreover directions which can be given to the regular Counci
by the State Government have a limted scope within the meaning of Section 42 of
the Act, but the same is not true of directions which can be given to the
I nterimJAA Counci l

The appel | ant was nomi nat ed (appoi nted) as Chairnan of the Interim Counci
by the State Government by virtue of powers vested in it under Section 23 of the
Act. He was to hold the office of the Chairman of Interi mCouncil "at the
pl easure of the State CGovernnent” vide Section 23(7) of the Act. Thus, not only
was the appel |l ant appointed (nom nated) by the State Governnent, it was the
State CGovernnent which had the right to renove or dismss the hol der of that
of fi ce besides controlling the manner of functioning of the Interim Council and
providing funds for the interimJAA Council out of which honorarium of
Rs. 1, 750/ - per nonth was paid to the appellant. It follows that various tests
laid down by this Court to determ ne whether the appellant was hol ding an office
"under the State Governnent’ including the decisive test of the power of
CGovernment to appoint the person in office as well as revoke his appoi ntnent at
its discretion and be responsible for the expenses, are fully satisfied in the
case of the appellant [see Shivamurthy Swanmi | nandar’s case (1971) as also Guru
CGobi nd Basu vs. Shankar Prasad Ghosal, AIR 1964 SC 254, with advantage] and,
therefore, we hold that the appellant was holding his office under the State
Gover nnent .

Since, we have already found that the honorariumof Rs.1,750/- paid to the

appel  ant as Chairman of Interim Council, besides other daily allowances and
perquisites of rent free accommodati on and car with a driver, could not be said
to be in the nature of ’'conpensatory allowances’ and was in the nature of
remuneration or salary, inherently inplying an elenment of "profit" and of giving
"pecuniary gain’ to the appellant, it follows that the appellant was hol ding
an office of profit under the State Governnent.

We nust at this stage point out that the facts situation in Surya Kant
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Roy’s case (supra) as well as the fact situation in Maul ana Abdul Shakur’s case
(supra) were entirely different. |Indeed the concerned person in those cases
held office in a statutory body, but it was found on facts of those cases that
nei t her he was appoi nted by the Government nor was he renovabl e by the
CGovernment and also that he did not performany function "for the CGovernment"
and that he was not receiving any renuneration fromthe Governnent either. In
Shivamurthy Swanmi’'s case (supra) also the essential tests as to whether the
CGovernment paid the renunerati on and whet her the concerned person perforned his
functions for the Governnent as also the right of the Governnent to appoint and
renmove himwere found nmissing. In the instant case the position is entirely
different. Till a regular Council was set up, the funds were provided for by
the CGovernment. As already noticed, task assigned to the interim Council was a
task which it was perfornming for the Governnent to facilitate the setting up of

the regular Council. The Governnent, and not any statutory body, had the right
to nom nate (appoint) the interimJAA Council and its Chairnman; nenbers of the
interimJAA Council, including the Chairman held their offices "at the pleasure

of the Government" which also controlled the functions of the interim Council
Those judgments, therefore, are clearly distinguishable and cannot cone to the
aid of 'the appellant to hold that in the established facts and circunstances of
this case, he did not hold an office of profit under the State Governnent.
Apparently, faced with this fact situation, the appellant took the plea, in his
additional witten statement, and it was canvassed before us as also in the

H gh Court, that evenif the office held by himas Chairman of the Interim
Council was to be construed as an "office of profit under the State Governnent",
the disqualification provided for under Article 102(1)(a) stood renbved by
Parliament (Prevention of Disqualification) Act, 1959, since as Chairnman of

InterimCouncil, he enjoyed the 'status’ of a Mnister. The argunment was
rightly repelled by the H gh Court observing that nowhere in the JAAC Act is it
provi ded that the Chairman of the InterimJAA Council would enjoy the status of
a Mnister.

We have no quarrel with the proposition-that holding an office of profit under
the CGovernnment of India or under the Governnment of any State would be a
disqualification only if that office is not declared by the Parlianent by |aw
not to disqualify its holder. In exercise of this power, the Parlianent under
Article 102 of the Constitution has exenpted sone offices fromoperation of the
disqualification and simlarly under Article 191, State Legislatures have passed
several enactnments exenpting sone offices fromoperation of this
disqualification. Therefore, before holding a person'disqualified, it will have
to be seen whether that office is not exenpted by the conmpetent Legislature from
operation of the disqualification clause. Articles 102 and 191 both, by

expl anati on, have clarified that a person shall not be deenmed to hold an office
of profit under Governnment of India or the Government of any State specified in
the First Schedule by reason only that he is a Mnister- either for the Union or
any State. Thus, the disqualification, in the case of the appellant, could only
be renoved by the Parliament, since the nmenbership of Rajya Sabha was in issue,
within the neaning of Article 102(1)(a). No such-disqualification was renoved
by the Parliament as the JAAC Act has not been included in the Schedule to the
1959 Act. The State Legislature is not conpetent to renove any disqualification
in respect of a nmenber of Parlianent. Even if it be assumed, though there is no
basis or material to so assune, that the State Legislature or Governnent had, by
i mplication renmoved the disqualification by granting "deened" status of a

M nister to the appellant, it had no jurisdiction to renpove the disqualification
fromwhi ch the appellant was suffering, because it is Membership of the Rajya
Sabha and not of State Legislature which was in issue. The judgnent of the
Constitution Bench in Kanta Kathuria's case (supra) cannot conme to the aid of
the appel |l ant because what was upheld in that case was the jurisdiction of the
State Legislature to renove disqualification in respect of a menber of the State
Legi sl ature and not in respect of a nenber of the Parliament. The office of

Chai rman of Interim JAA Council, as already noticed, has not been exenpted under
the Parlianment (Prevention of Disqualification) Act, 1959 and as such the

di squalification contained in Article 102(1)(a) is squarely attracted to the
facts of the present case. The appellant was, thus, rightly held to have been
hol ding 'an office of profit under the State Governnent’ at the relevant tine
and, thus, was disqualified to be a nmenber of Rajya Sabha. The H gh Court was
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justified in setting aside his election and we are not persuaded to take a
contrary view either.

The | earned desi gnated Judge of the H gh Court after setting aside
el ection of the appellant, declared respondent No.1, Shri Dayanand Sahay to be
duly elected to Rajya Sabha relying upon the law | aid down in Vi shwanat h Reddy
vs. Konappa Rudrappa Nadouda, AIR 1969 SC 604. The correctness of that view of
the H gh Court was not disputed before us. W, accordingly, also uphold the
decl arati on nade by the High Court in favour of respondent No. 1.

Thus, this appeal fails and is hereby dism ssed. The parties shal
however, bear their own costs insofar as this appeal is concerned.

( RC LAHOTI )

( SHIVARAJ V. PATIL )
New Del hi ;

July 19, 2001.




