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PETI TI ONER
VI NEET NARAI N & OTHERS

Vs.

RESPONDENT:
UNI ON OF | NDI A & ANCTHER

DATE OF JUDGVENT: 18/ 12/ 1997

BENCH
S.P. BHARUCHA, S.C. SEN

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
Verma. CJI :

These writ potitions under Article 32 of t he
Constitution of |India brought in public interest, to begin
with, did not appear to have the potential of escalating to
the di nensions they reached or to give rise to severa
i ssues of considerable significance to the inplenentation of
rule of |aw, which they have, during their progress. They
began as yet another conplaint of" inertia by the Centra
Bureau of I nvestigation (CBl) in mtters where the
accusation nmade was agai nst high dignitaries. It was not the
only matter of its kind during the recent past. The primary
guestion was: Wether it is within the domain of judaica
review and it could be an effective instrument for
activating the investigative process which -is wunder the
control of executive? The focus was on the question, whether
any judicial remedy is available in such a situation?
However, as the case progressed, it required innovation of a
procedure wthin the constitutional schene of judaica
reviewto permt intervention by the count t find a solution
to the problem This case has develop to develop a procedure
within the discipline of law for the conduct of such a
proceeding in simlar situation. It has also generated
awar eness of the need of probity in public |ife and provided
node of enforcement of accountability in public life/ Even
though the matter was brought to the court by  certain
individuals claimng to represent public interest,  yet as
the case progressed, in Kkeeping with the requirenent of
public interest, the procedure devised was to appoint the
petitioners’ counsel as the amcus curiae and to make such
orders from time to time as were consistent with public
interest. Intervention in the proceedings by everyone el se
was shut out but permission was granted to all, who so
desired, to render such assistance as they could, and to
provide the relevant material available with themto the
amicus curiae for being placed before the court for its
consideration. In short, the proceedings in this natter have
had great educative value and it does appear that it has
hel ped in future decision naking and functioning of the
public authorities.
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W nust at the outset place on record our great
appreciation of the assistance rendered by the anmicus
curiac, Shri Anil Divan and the |lawers assisting him
nanely, Shri Abani Kumar Sahu. Shri Anil Kumar Panda, Shri
Mukul  Mudgai , Shri  Anil Nauriya and also M. Latha
Kri shnamurthy. We al so pl ace on record equal appreciation of
the law officers and the team which has assisted themin
these proceedings. At the commencenent of the proceedings,
the then Solicitor General Shri Di pankar P. CGupta appeared
for the Union of India and the governnent agencies. Later
after Shri depankar P.Gupta demitted office, the Attorney
General Shri Ashok H. Desai appeared in this case throughout.
The law officers and their teamof assistants, nanely, Shr
K. N. Bhat, Additional Solicitor Gener al , Shri Pal | av
Shi shodi a, Shri Par meswar an and Ms. Anuradha Bindra,
rendered very able assistance throughout and di scharged the
duty expected of |law officers. Al of themat great persona
i nconveni ence and expence, rose to extraordinary heights in
keeping with the true traditions of the Bar. In essence,
everyone of ~ them di scharged the role of aninus curiae,
wi thout, at any stage, adopting the adversarial stance. If
it has been possible to achieve sonme success in these
proceedings to inprove and innovate the procedure and
fructify new ideas for betterment of the polity, it is only
because of the positive response of the Bar and the
assi stance rendered by it. W nust also record our
appreciation of the officers of the CBI and the Revenue
Department who actively participated in these proceedings
and showed a definite inprovement in their perception of the
rule of law as the case progressed; and their ability to
perform i nproved once they were assured of protection in the
honest discharge of their duties.

This experience revealed to us the need for the
i nsul ation of these agencies from any extraneous influence
to ensure the continuance of “the good work they have
commenced. It is this need which has inpelled us to exam ne
the structure of these agencies and to consider the
necessary steps which would provide pernmanent insulation to
t he agenci es agai nst extraneous influences to enable themto
di scharge their duties in the manner - required for~ proper
i mpl ementation of the rule of law. Permanent neasures are
necessary to avoid the need of every matter being brought to
the court for taking ad hoc neasures to achieve the desired
results. This is the occasion for us to deal wth the
structure, constitution and the permanent neasures necessary
for having a fair and inpartial agency. The faith and
conmitment to the rule of |law exhibited by all concerned in
these proceedings is the surest guarantee of the survival of
denocracy of which rule of law is the bedrock. The basic
postul ate of the concept of equality: "Be you ever so high

the law is above you" , has governed all steps taken by us
in these proceedings.
Fact s

A brief narration of the facts of this case sis
necessary; On 25th March, 1991, one Ashfak Hussain Lone,
alleged to be an official of the terrorist organisation
Hi zbul Mij ahi deen, was arrested in Delhi. Consequent upon
his interrogation, raids were conducted by the Centra
Bureau of Investigation (CBI) on the prem ses of Surrender
Kumar Jain, his brothers, relations and businesses. Al ong
with Indian and foreign currency, the CBl seized two diaries
and two note books from the premses. They contained
detailed accounts of vast paynments nade to persons
identified only by initials. The initials corresponded to
the initials of various high ranking politicians, in power
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and our of power, and of high ranking bureaucrats. Nothing
havi ng been done in the matter of investigating the Jains or
the contents of their diaries, the present wit petitions
were filed on 4th OCctober, 1993, in the public interest
under Article 32 of the Constitution of the India.

The gist of the allegations in the wit petitions is
that Governnent agencies I|like the CBI and the revenue
authorities had failed to performtheir duties and |ega
obligations inasmuch as they had failed to investigate
matters arising out of the seizure of the "Jan diaries";
that the apprehension of terrorists had led to the discovery
of financial support to themby clandestine and illega
means using tainted funds obt ai ned through ‘haval a’
transactions; that this had also disclosed a nexus between
politicians, bureaucrats and criminals, who were recipients
of money from unlawf ul sources, given for unlawfu
consi deration that the CBI and ot her Governnent agenci es had
failed to investigate the matter, take it to its logica
conclusion and prosecute all persons who were found to have
commtted and offence; that “this was done with a viewto
protect the persons involved, who were very influential and
powerful ; that the matter disclosed a nexus between crinme
and corruption at high places in public life and it posed a
serious threat to the integrity, security and econony of the
nation; that probity in public life, the rule of |aw and the
preservation of denobcracy required that  the Governnent
agencies the conpelled to duly perform their |Ilega
obligations and to proceed in accordance wth |aw against
every person involved, irrespective of where he was placed
in the political hierarchy. The wit petitions prayed, inter
alia, for the followi ng reliefs:

"[a] that the above said offences

di scl osed by the facts nentioned in

the petition be directed to be

i nvestigated in accordance wth

I aw;

[b] that this Hon'ble Court ‘may be

pl eased to appoint officers of the

police or ot hers in whose

integrity. i ndependence and

conpet ence this Hon’ bl e

Court has confidence for conducting

and/ or supervi si ng the sai d

i nvestigation;

[c] that suitable directions be

given by this Hon'ble Court and

orders issued to ensure that the

culprits are dealt with according

to | aw

XX XX XX

[f] that directions be given so

that such evil actions on the part

of the investigating agencies and

their political superiors are not

repeated in future."

It will be seen that the reliefs sought in the wit
petitions fall into tw broad classes. The first class
relates to investigations in the wmtter of the ’'Jain
di aries". The second class [prayer (f)[ relates to the
manner in which investigations of offences of a simlar
nature that may occur hereafter should be conducted.
Procedur e adopted

W have taken the view that, given the politica
personalities of the propel to be investigated in the "Jain
di aries" case and the time already |ost in comencing the
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investigation it was advantageous not to hear the nmatter
through and issue a wit of mandanus, leaving it to the
authorities to conply with it, but to keep the matter
pending while the investigations were being carried on
ensuring that this was done by nonitoring themfromtime to
time and issuing orders in this behalf. Qur reasoned order
are dated. 18.4.1995,16.1.1996 [1996 (2) Scale (SP) 42],
30.1.1996 [1996 (2) SCC 199], 22.2.1996 [1996 (2) Scale

(SP) 84], 1.3.1996 [1997 (4) SCC 778], 13.3.1996 [1996 (4)
Scale (SP) 3], 1.5.1996 [1996 (4) Scale (SP) 56], 26.7.1996
(6) Scale (SP) 24], 9.7.1997 [1997 (5) Scale 254]. Orders in
simlar matters, being the orders dated 12.2.1996 [1996 (3)
Scale (SP) 35], 2.14.1996, 26.4.1996 [1996 (4) Scale (SP)
71], 26.7.1996 [1996 (6) Scale (SP) 23] and 7.10.1996 [1996
(6) SCC 354] in Wit Petition (Cvil) No. 640 of 1995 -
Anukul Chandra Pradhan vs. Union of India and O hers- and
orders dated 24.2.1997 and 18.3.1997 in Wit Petition
(Civil) No. 38 of 1997 - Dr. Subramani am Swanmy vs. Director
CBlI & Os,, are also relevant.

The 'sum and substance of these orders is that the CB
and ot her - _CGovernnental agencies had not carried out their
public duty to investigate the offences disclosed; that none
stands above the law so that an alleged offence by himis
not required to be  investigated; that we would nonitor the
i nvestigations, in/ the sense that we wuld do what we
perm ssibly could to see that the sense that we would do
what we permissibly could to see that the  investigations
progressed while yet ensuring that we did not direct or
channel those i nvestigations or in any  other manner
prejudice the right of those who nmight be accused to a ful
and fair trial. W nmade it clear that the task of the
nonitoring court would and the nmonent ~ a charge-sheet was
filed in respect of a particular investigation and that the
ordi nary processes of the |aw would then take over. Having
regard to the direction in which the investigations were
| eading, we found it necessary to direct the CBI not to
report the progress of the investigations to the person
occupyi ng the highest office in the political executive this
was done to elimnate any inpression of bias or |ack of
fairness or objectivity and to maintain the credibility of
the investigations. |In short, the procedure adopted was of
"conti nui ng mandanus".

Even after this matter was brought to the  court
conplaining of the incrtia of CBI and the other agencies to
investigate into the offices because ~of the alleged
i nvol venent of several persons holding high offices in the
executive, for quite some tinme the disinclination of the
agencies to precede with the investigation was apparent. The
accusation, if true, reveled a nexus between high ranking
politicians and bureaucrats who were alleged to have been
funded by a source linked with the source funding the
terrorists. In viewof the funding also through foreign
currency, sone undesirable foreign elenments appeared to be
connected. This revealed a grave situation poising a serious
threat even to the wunity and integrity of the nation. The
serious threat posed to the Indian polity could not be
underscored. The obvious need for an expeditious and
thorough probe which had already been delayed for severa
years could not but be countenanced. The continuing inertia
of the agencies to even conmence a proper investigation
could not be tolerated any longer. In view of the
persi stence of that situation, it becones necessary as the
proceedi ngs progressed to nake sone orders which would
activate the CBl and the other agencies to at |east conmence
a fruitful investigation. Merely issuance of a mandanus
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directing the agencies to performtheir task would be futile
and, therefore, it was decided to issue directions fromtine
totinme and keep the matter pending requiring the agencies
to report the progress of investigation so that nonitoring
by the court could ensure continuance of the investigation.
It was, therefore, decided to direct the CBI and other
agencies to conplete the i nvestigation expeditiously,
keeping the court inforned fromtine to tinme of the progress
of the investigation so that the court retained siesin of
the matter till the investigation was conpleted and the
chargesheets were filed in the conpetent court for being
dealt with, thereafter, in accordance with | aw.

The first order to this effect was nade on 5.12.1994
when the CBlI Director was required to personally supervise
the investigations carried on by the CBlI as the overal
incharge and to report to the court the progress made from
time to tine. The true scope of the nmatter was indicated in
an order dated 30th January, 1996 [reported in 1996 (2) SCC
199] as under:

"The true scope of this wit

petition-has been indicated during

the carlicr hearings. ~ At this

st age, when sone charge sheets have

been filed in the Special Court and

there is considerable publicity in

the nmedin regarding this nmatter,

with sone speculation about its

true scope, it 'is appropriate to

make this order to forma part of

the record.

The gist of the allegations in the

wit petition are that Governnent

agencies, like the CBI and the

revenue authorities have failed to

perform their duties ~and |ega

obligations inasmuch as they ~have

failed to properly i nvestigate

matters arising out of the seizure

of the so called "Jain Diaries" in

certain raids conducted by the CBI

It is alleged that the apprehending

of certain terrorists led to the

di scovery of financial support to

them by clandestine and illega
neans, by wuse of tainted funds
obt ai ned t hr ough "haval &’
transacti ons; t hat this al so

di scl osed a nexus between severa
i nportant politicians, bureaucrats

and crimnals, who are al
reci pients of noney from unlawfu
sour ces gi ven for unl awf u

consi derations; that the CBlI and
ot her Gover nnment agenci es have
failed to fully investigate into
the matter and take it to the
| ogi cal end point of the trail and
to prosecute all persons who have
conmitted any crime; that this is
being done with a viewto protect
the persons involved, who are very
influential and powerful in the
present set wup; that the matter
di scl oses a definite nexus between
crime and corruption in public life
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at high places in the country
whi ch poses a serious threat to the
integrity, security and econony of
the nation; that probity in public
life, to prevent erosion of the
rule of |aw and the preservation of
denocracy in the country, requires
that the Governnment agencies be
conpelled to duly perform their
| egal obligations and to person in
accordance with |aw against cach
and every per son i nvol ved,
irrespective of the height at which
he is placed in the power set up
The facts and circunstances of the
present case do-indicate that it is
of utmost public inportance that
this matter is exam ned thoroughly
by this Court-to ensure that al
CGovernirent agenci es, entrusted wth
t he duty to di scharge their
functions and obl i gati ons in
accordance with law, do so, bearing
in mnd constantly the concept of

equal ity enshrined in the
Constitution and the basic tenet of
rule of law : "Be you ever so high,
t he | aw is above you"

I nvestigation into accusation made
agai nst each and every person on a
reasonabl e basis, irrespective of
the position and status of that
person, rmust be conducted and
conpl eted expeditiously. This is
i mperative to retain public
confidence in the inpartial working
of the Governnent agenci es.

In this proceeding we are not
concerned with the merits of the
accusations or t he i ndi vi dual-s
alleged to be involved, but only
with the performance of the |ega

duty by the Government agencies to
fairly, properly and fully
i nvestigate into every such
accusation against every person

and to take the logical fina

action in accordance with | aw

In case of persons against whoma
prima facie case is nmade out and a

charge sheet is filed in the
conpetent court, it is that court
which will then deal with that case

on nmerits, in accordance with | aw.

However, if in respect of any such
person the final report after ful

investigation is that no prim
facic case is made out to proceed
further, so that the case nust be
closed against him that report
nust be pronptly subnitted to this
Court for its satisfaction that the
concerned authorities have not
failed to perform their | ega
obligations and have reasonably
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come to such conclusion. No such
report having been submitted by the
CBI or any other agency till nowin
this Court, action on such a report
by this Court woul d be consi dered,
if and when that occasion arises.
W also direct that no settlenent
shoul d be arrived at nor any
of fence conpounded by any authority
wi thout prior |eave of this Court.

W may add that on account of the
great public interest involved in
this matter, the CBI and other
Covernment agencies ~ nmust expedite
their action to conplete the task
and prevent pendency of this matter
beyond the period necessary. It is
needless to observe t hat the
resul'ts -achieved so far” do not
mat ch 't he avail abl e time and

opportunity for a full
i nvestigation ever sincethe matter
cane to light. It is of ut nost
nat i onal significance t hat no
further time /is lost in conpletion
of the task. "

Rel evant portions of other significant: orders dated
1.3.1996 [reported 'in 1997 (4) SCC 778] and 9.7.1997
[reported in 1997 (5) Scale 254] read as under

O der dated 01.03.1996

V. Crimnal Msc. Petition Nos.
1153/ 1996:

We have heard Shri Anil D wan ands
the |earned Solicitor Cener al
Insofar as the larger relief of

sui tabl e gui del i nes is sought
therein, that nmatter is deferred
for consi derati on at t he

appropriate later stage of these
proceedings. As for the interim
relief claimed in the application

it is sufficient for us to direct
as stated hereafter.

To elimnate any inpression of bias
and avoid erosion of credibility of
the investigations being made by
the CB.I. and any reasonabl e
i npression of lack of farness and
objectivity therein, it is directed
that the C B.1. would not take any
instructions from report to, or
furnish any particulars thereof to
any authority personally interested
inor likely to be affected by the
outconme of the investigations into
any accusation. Thi s direction
applies even ion relation to any
aut hority whi ch exerci ses
adm nistrative control over the
C.B.I. by virtue of the office he
hol ds, without any exception. W
may add that this also accords with
what the Learned Solicitor Ceneral
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has very fairly submtted before us
about the node of functioning of

the C.B.I. in this matter.

We al so place on record the further
statement nade by the | ear ned
Solicitor General on instructions
fromCB.l. Director that neither
the C.B.I. Director nor any of his

of ficers has been reporting to any
authority about any particulars
relating to these investigations.
No further direction in this behalf
is necessary at this stage."

Order dated 09.07.1997

"The guestion pertai ni ng to
interference with or - shifting of
any of the officer~ in any of the
i nvestigative teans of the CB.I.

or any ot her connect ed
i nvestigative agency such as the
Enf orcenment Directorate in t he

several matters under investigation

by them which are being nonitored

by this Court and sone of the Hi gh

Courts, is under consideration by

this Court in this matter which is

bei ng heard by a 3-Judge Bench and

for this reason the sane question

even though raised in some other

pending matters in this Court 1is

not bei ng considered therein. It is

therefore, inappropriate that the

same guestion any guestion

connected with it is in any manner

be entertained or dealt with by any

ot her court i ncluding ~ and High

Court in any of the matters before

it. It has beconme necessary to say

so in viewof the fact that we are

infornmed that the sane question in

different forms is being raised in

some other courts including High

Courts by different persons. The

guestion bei ng conpr ehensi vel y

dealt with by this 3- Judge Bench

inthis matter by this Court, we

make it clear that no other court

i ncluding any H gh Court wil |

entertain or deal with the sane in

any direct or indirect nmanner.

It is significant that the nmachinery of investigation
started nmoving as a result of these orders and after
i nvestigation of the allegations made against severa
persons the basis of the contents of the Jain D aries,
Chargesheets were filed in the conpetent court in the first
i nstance against 14 persons, as reported to the court on
22.2.1996. Chargesheets against many other persons were
filed in the conpetent court thereafter as reported |ater
fromtime to tine. In all, 34 Chargesheets against 54
persons have been filed on this basis. Thus, as indicated
earlier, the purpose of these proceedings to the
extent of the conplaint of inertia of the investigating
agenci es cane to an end with the filing of these
chargesheets, since the nerits of the accusation against
each individual has, thereafter, to be considered and dealt
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with by the conpetent court at the trial, in accordance wth
law. Trial i n the conpetent court is now a separate
pr oceedi ng.

After the commencenent of these proceedi ngs, sone other
matters of a simlar nature canme to this Court in which the
inaction of the investigating agencies to investigate into
sone serious offences was alleged. Two such significant
matters are Wit Petition (Civil) No. 640 of 1995 - Anuku
Chandra Pradhan vs. Union of India and Ohers - and Wit
Petition (Civil) No. 38 of 1997 - Dr. Subranani am Swany vs.
Director, CBI & Os. These cases revealed a serious
situation eroding the rule of law, where the accusation was
agai nst persons holding high offices and welding power.
Rel evant portions of some significant orders nmade in the
above two cases read as under :-

Anukul Chandra Pradhan
Order dated 12.02.1996 [reported in
1996 (3) Scale (SP) 35]:

"W do not consi der it
appropri ate to perm t any
i nt ervention inthis matter. Shr

Ani | Diwan has been requested by us
to appear as Amicus Curiae in this
matte. He has kindly agreed to do
so. It is open to anyone who soO
desires, to assist Shri Anil Diwan
and to make avail abl e to _him
whatever material he chooses to
rely on in ‘public interest to
enable Shri Diwan  to effectively
and properly discharge functions as
Am cus Curiae. Except for this node
of assistance to the |earned Am.cus
Curiae, we do not permit any person
either to be inpleaded as party or
to appear as an intervenor. |In our
opinion, this is necessary for
expedi tious di sposal of the matter
and to avoid the focus on the crux
of the matter getting diffused in
the present case by the appearance

of many per sons acting
i ndependently in the garb of public
i nterest.

Order dated 02.04. 1996

Learned S.G as well as Shr
Ani| Diwan, |earned counsel, are
heard, The Secretary, Revenue Shr
Sivaraman, the CB.l. Director -
Shri K. Vijay Rama Rao and the
Conmi ssi oner  of Police - Shri
Ni khil Kumar are also present. W
direct that fromnow each of these
three officers would be overal
i ncharge of t he i nvesti gations
which are being carried on by their
respective departnments pertaining
to the nmatters within the scope of
this Wit Petition. Learned S.G on
instructions prayed for deferring t
he further hearing to enable the
above officers to report t he
progress made in the investigations
by these agencies on the next
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date."
Order dated 07.10.1996 [reported in 1996
(6) SSC 354]:

In accor dance with t he
directions so given, it has been
reported to us that chargesheets

have been filed by the CB.l. in
two cases and the Delhi Police in
one case whi ch t hey wer e

i nvestigating. These cases are :
1) St. Kitts' Forgery Case.
(Chargesheet filed by C.B.1.)
2) Lukhubhai Pat hak Cheating case.
(Chargesheet field by C.B.I1.)
3) Rajendra Jai n case
(Chargesheet filed by Del hi Police)
In view of the fact that
Char gesheet has been filed under
Section 173 Crimnal Procedure Code
in each of the above three cases in
the conmpetent court, it is that
court which is now to deal with the
case on nerits, in-accordance wth
I aw. Any direction consi der ed
necessary for further
i nvestigation, |if any, or to
proceed agai nst . any other person
who al so appears to have comitted
any offence in that transaction, is
within the domain of the concerned
court according to the procedure
prescribed by l|aw. The purpose of
this proceeding is to comand
performance of the duty under law
to property investigate . into the
accusation of commssion. of the
crime and to file a chargesheet in
the competent court, if a prim
faice case is nade out. This
purpose has been served in the
above three cases, in respect of
which no further action in this
proceeding is called for.
Accordingly, this proceeding
has conme to an end, in so far as it
related to the above three crimna
cases. For the remaining part, it

isto continue till the end result
prescribed by law is achieved. The
concerned court in whi ch t he
chargesheet has been filed has to
proceed entirely i n accordance
with law wthout the slightest
i mpression that there is any

paral | el proceeding in respect of
the same nttere pending in this
court.

W may al so observe, that the
concerned court dealing with the
above matters has to bear in mnd
that utnost expedition in the tria
and its early concl usi on is
necessary for the ends of justice
and credibility of the judicia
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process. Unless prevented by any
dilatory tactics of the accused,
all trials of this kind involving
public men shoul d be concl uded nost
expedi tiously, preferably wi t hin
three nonths of comencenent of the
trial. This is also the requirenent
of speedy trial read into Article
21.

A note of caution may be
appropriate. No occasi on should
arise for an inpression that the
publicity attaching to t hese
matters has tended to dilute the
enphasis on the essentials of a
fair trial and the basic principles
of jurisprudence i ncl udi ng t he
presunption” of innocence of the
accused unless found guilty at the
end ‘of 'the trial. This requirenent,
undoubt edl'y has to be kept in view
during the entire trial. It is
reiterated, that any observation
made by this Court for the purpose
of the proceedi ngs pendi ng here has
no bearing on the nerits of the
accusation, and is not to influence
the trial in any manner. Care nust
be taken to  ensure t hat t he
credibility of the judicial process
is not wundernanned in _any nmanner.

This proceeding is to continue
in respect of the remaining matters
only which are incomplete.

Dr. Subramani am Swarny
Order dated 24.02.1997 :

It is also nade clear to the
petitioner that the petition having
been entertained as a public
interest litigation in view of the
public interest involved, the |ocus
of the petitioner is confined only
to assisting the court through
am cus curiae appointed by the
court and that the petitioner has
no i ndependent or additional right
in the conduct or hearing of the
proceedi ngs hereafter.

We request Shri  Anil Divan,
Sr. Advocate to appear as amcus
curiae in this case...... "

Order dated 18.03. 1997

In accor dance with t he
practice followed by the Court in
other simlar pending matters, we
al so direct that any person w shing
to bring any material or point
before this Court for consideration
in this behal f may do so by
furnishing the same to Shri Anil B
Di van, the |I|earned amicus curiae,
who would take the necessary steps
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in accordance with the need and

rel evance thereof, to place it

before this Court in this

proceedi ng. "

I n-cantra proceedi ngs

During the monitoring of the investigations, the
Solicitor GCeneral/Attorney GCeneral, from tine to tineg,
reported the progress nade during t he course of
i nvestigation, in order to satisfy us that the agencies were
not continuing to drag their feet and the "continuing
mandanus" was having the effect of naking the agencies
performtheir statutory function. The procedure adopted by
us was nerely to hear what they had to report or the CB
Director and the Revenue Secretary had to tell wus to be
satisfied that the earlier ‘inaction was not persisting. W
mai ntai ned this stance throughout. W also ensured that no
observation of any kind was made by us nor was any response
gi ven which may be construed as our opinion about the nerits
of the case or the accusation against any accused. W al so
did not  ‘identify or name any accused during performance of
this task.  At-the very outset,” the then Solicitor Genera
Shri Di pankar P. GQupta requested that a part of the
proceedi ngs be held “in canera’ to enable him to state
certain facts and, if necessary, place before us materi al
the secrecy of which was required to be naintained for
integrity of the investigation and also to avoid any
prejudice to the concerned accused. |In these circunstance,
such a procedure was adopted only to the extent necessary
for this propose, in the interest- of justice, and that is
how a part of sone hearings was held in canera. This
innovation in the procedure was nmde, on -request, to
reconcile the interest of justice with that of the accused.

It is settled that the requirement of a public hearing
inacourt of law for a fair trial is subject to the need of
proceedi ngs being held in camera to the extent necessary in
public interest and to avoid prejudice to the accused. W
consider it appropriate to nention these facts in view of
the nature of these proceedings wherein innovations in
procedure were required to be made fromtinme to tinme to sub-
serve the public interest, avoid any prejudice to the
accused and to advance the cause of justice. The nedi um of
"continui ng mandanus”, was a new tool forged because of the
pecul iar needs of this matter.

Inertia was the comon rule whenever the alleged
of fender was a powerful person. Thus, it becane necessary to
take neasures to ensure permanency in the renmedial effect to
prevent reversion to inertia of the agencies in such
matters.

Everyone against whomthere is reasonabl e suspicion of
conmitting a crine has to be treated equally and simlarly
under the law and probity in public life is “of  great
significance. The constitution and  worKking of t he
i nvestigating agencies revealed the lacuna of its inability
to perform whenever powerful persons were involved. For this
reason, a close examnation of the constitution of these
agencies and their control assunes significance. No doubt,

the overall control of the agencies and responsibility of
their functioning has to be in the exhaustive, but then a
schenme giving the needed insulation from extraneous

i nfl uences even of the controlling executive, is inperative.
It is this exercise which became necessary in these
proceedings for the future. This is the surviving scope of
these wit petitions.
Poi nt for consideration

As a result of the debate in these proceedings and into
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experience gai ned thereby the Union of India came to realise
that an in-depth study of the selection of personnel of
these agencies, particularly the CBI and the Enforcenent
Directorate of the Revenue Departnent, and their functioning
iS necessary. The CGover nnent of India, sharing this
perception, by an Order No. S/937/SS(1SP)/93 dated 9th July,
1993 constituted a Conmmittee headed by the then Hone

Secretary Shri N. N Vohra to take stock of all available
i nformati on about the activities of crinme syndicates/nafia
organi sati ons which had devel opment links with, and were
bei ng protected by, government functionaries and politica
personalities. It was = stated that on the basis of
recomendati ons of the Committee the Government shal

determ ne the need, if any, to establish a specia

organi sati on/agency to regularly collect information and
pursue cases agai nst such elenments. The Conmittee was headed
by the then Home ~Secretary Shri N N Vohra and had as its
Menbers - Secretary (Revenue), Director, Intelligence
Bureau, Director, CBI, Joint Secretary (PP), Mnistry of
Hone Affairs. The Conmittee gave its recomendati ons dated
5.10.1993. It —has made scathing conments and has painted a
di smal picture of the -existing sene. It has said that the
network of the mafia is  virtually running a paralle
gover nment pushing the State apparatus into irrel evance. The
Conmittee recomended the creation of a nodal agency under
the Mnistry of  Hone Affairs for ~the <collation and
conpilation of all information received from Intelligence
Burcau (1B), Central Bureau of Investigation (CBlI) and
Research and Analysis Wng (R&AW and the various agencies
under the Department of Revenue. The report is significant
for the dismal picture of the existing scenario which
di scl oses a powerful nexus between the bureaucracy and
politicians wth the mafia gangs, snugglers ‘and the
underworl d. The report of the Vohra Conmittee is the opinion
of sone top bureaucrats and it ~confirmed our worst
suspi ci ons focusing the need of inproving the procedure for
constitution and nonitoring the functioning of intelligence
agencies. There is, thus, no doubt that this exerci'se cannot
be del ayed further
The sane perception of the Governnent of India led it
to constitute another Conmittee by Order No. 226/2/97-AVD- I
dated 8th Septenber, 1997 conprising of ShriB.G Deshnukh,
forner Cabi net Secretary, Shri N.N. Vohra, Principa
Secretary to the Prinme Mnister and Shri S.V. Gri, Centra
Vi gil ance Conmi ssi oner, called the | ndependent Revi ew
Conmittee (IRC). The order reads as under
"WHEREAS t he CGover nment  of
India is of the opinion that it is
necessary to set up a Conmittee for
going into the nmatters nentioned
herei nafter;
2. NOW THEREFORE, a Committee of
the following is hereby set up :-
(i) shri B.G Deshnukh,
fornmer Cabinet Secretary
(ii) Shri N. N Vohra,
Principal Secretary to the
Prime M nister
(iii) Shri SSV.Gri,
Central Vigilance Conm ssioner
Shri NN Vohra shall act as
Convenor .
3. The terms of reference of the
Committee ar as under :-
(i) To monitor the functioning of
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the nodal agency established by the

M nistry of Hone Affairs in

pur suance of the reconmendati ons of

the Vohra Conmittee Report.

(ii) To exam ne t he pr esent

structure and wor Ki ng of the

Central Bureau of Investigation

(CBl), the Enforcenment Directorate

and rel ated agencies to suggest the

changes, if any, needed to ensure

[ a] that offences alleged to have

been conmitted by any per son

particularly those 'in positions of

high authority, are. registered,

i nvestigated and prosecuted fairly

and expedi tiously, ensuring

agai nst, i nter alia, ext erna

pressure, arbitrary wthdrawals or

transfers of personnel etc., and

ensuri-ng adequate protection to the

concer ned functionaries to

effectively discharge their duties

and responsi bilities;

[ b] that there are sufficient

cheeks and bal ances to ensure that

the powers of /investigation and

prosecution are not m sused;

[ c] that there are no arbitrary

restrictions to ‘the initiation of

i nvestigations or I aunchi'ng of

prosecuti ons.

4, The Conmmittee should give its

report with regard to the itens

mentioned in paragraph 3(ii) above

within a period of 3 nonth s.”

Before we refer to the report of the Independent Puri
Commttee (IRC), it would be appropriate at this /stage to
refer to the Single Directive issued by the Government which
requires prior sanction of the designated authority to

initiate the i nvestigati on against officers of t he
CGovernment  and the Public Sector Undertakings (PSUs),
nati onal i sed banks above a certain level. The Single

Directive is a consolidated set of instructions issued to
the CBI by the various Mnistries/Departnents in this
behalf. It was first issued in 1969 and thereafter amended
on many occasions. The Single Directive contains  certain
instructions to the CBI regarding nodalities of “initiating
an inquiry or registering a case against certain categories
of civil servants. Directive No. 4.7(3) in its present form
is an under :-
"4.7(3)(i) In regard to any person who is or has been a
deci si on making level officer (Joint Secretary or
equi val ent of above in the Central governnent or such
officers as are or have been on deputation to a Public
Sector Undertaking; officers of the Reserve Bank of
India of the |evel equivalent to Joint Secretary of
above in the Central CGovernnent, Executive Directors
and above of the SEBI and Chairnman & Managi ng Director
and Executive Directors and such of the Bank officers
who are one | evel below the Board of Nationalised
Banks), there should be prior sanction of the Secretary
of the M nistry/Departnent concerned before SPE takes
up any enquiry (PE or RC), including ordering search
in respect of them Wthout such sanction, no enquiry
shall be initiated by the SPE
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(ii) All cases referred to the adm ni strative
M nistries/Departrments by CBI for obtaining necessary
prior sanction as aforesaid, except those pertaining to
any officer of the rank of Secretary or Principa
Secretary, shoul d be disposed of by them preferably
within a period of two nonths of the receipt of such a
reference. In respect of the officers of the rank of
Secretary or Principal Secretary to Government, such
references should be made by the Director, CBl to the
Cabi net Secretary for consideration of a Conmittee
consi sting of the Cabinet Secretary as its Chairman and
the Law Secretary and the Secretary (Personnel) as its
nmenbers. The Committee should dispose of all such
references preferably within two nonths fromthe date
of receipt of _such a reference by the Cabinet
Secretary.

(iii) When there is any difference of opinion between the
Director, CBI and the Secretary of the Adm nistrative
M ni stry/Departnent in respect of an officer up to the
rank of Additional Secretary or equivalent, the matters
shall be referred by CBI to Secretary (Personnel) for
pl acenent before the Comrittee referred to in Cause
(ii) above. Such a matter should be considered and
di sposed of by the Committee preferably wthin two
nonths from the date of receipt of such a reference by
Secretary (Personnel).

(iv) In regard to any person who is or has been Cabi net
Secretary, before SPE takes any step of the Kking
mentioned in (i) above the case should be subnmitted to
the Prime Mnister for orders."”

W were informed that the above Directive, in its
application, is limted to officials at decision naking
levels in the Governnent and certain ot her public
institutions like the RBI, SEBlI, nationalised banks, etc. and
its scope is limted to official acts. The stated objective
of the Directive is to protect  decision making |eve
officers from the threat and ignom ny of malicious and
vexatious inquiries/investigations. It is said that such
protection to officers at the decision making level is
essential ton protect them and to relieve them of the
anxiety from the likelihood of harassment for taking honest
decisions. It was also stated that absence of any -such
protection to themcould adversely affect the efficiency and
efficacy of these institutions because of the tendency of
such officers to avoid taking any decisions which could
later lead to harassnent by any nmalicious and Vexatious
inquiries/investigations. It was made clear that the
Directive does not extend to any extraneous or non-officia
acts of the government functionaries and a tine frane has
been prescribed for grant of sanction in such cases to
prevent any avoi dabl e del ay.

Two questions arise in relation to Directive No. 4.7(3)
of the Single Directive, nanely, its propriety/legality and
the extent of its coverage, if it be valid.

The | earned Attorney General categorically stated in
response to our repeated query that the Single Directive
acts as a restriction only on the CBI but is inapplicable
agai nst the general power or the State Police to register
and investigate any such offence under the general |aw,
i.e., Code of Crimnal Procedure. He added that it is also
not an inhibition against a conplaint being | odged under the
Cr. P.C. before the competent court for any such of fence.
The Single Directive was sought to be supported by the
Attorney General on the ground that the CBlI being a specia
agency created by the Central CGovernnent, it was required to
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function according to the nmandate of the Central Governnent
which has constituted this special agency for specified
pur pose. The desirability of the Single Directive was
supported by the | earned Attorney Ceneral on the ground that
the officers at the decision making level need this
protection against malicious or vexatious investigations in
respect of honest decisions taken by them W were also
i nfornmed that during hearing of this matter when this aspect
was bei ng debated, the Mnistry of Finance has set up a High
Power Board of experts in finance and a retired H gh Court
Judge to examine the nerits in every case for he purpose of
grant of sanction to the CBlI for recording the information
and investigating into any such offence, and a tine frane
for the devision has also been specified. Sinilarly, in the
case of governnent servants, the authority for grant of
sanction with a provision for appeal in case the sanction is
declined has been provided. It was subnitted that such a
structure to regulate the grant of sanction by a high
authority together ~with a tine frame to avoid any delay is
sufficient to mmke the procedure reasonable and to provide
for an objective decision being taken for the grant of
sanction within the specified time. It was wurged that
refusal of sanction with reasons would enable judicia
review of that decisionin case of any grievance agai nst
refusal of the sanction. Reliance was placed by the |earned
Attorney General on the decisions of “this Court in K
Veeraswam vs. Union of India and Others, 1991 (3) SCC 655
and State of Bihar and Another etc. vs. J.A C. Sal danha and
O hers. 1980 (1) SCC 554 to support the argument of legality
of the Single Directive. W shall advert to this aspect
| ater.

The provision nmde for deciding the question of grant
of sanction in the cases of officers to whomthe  Single
Directive applies is as under :-

OFFI CE MEMORANDUM DATED FEBRUARY 17, 1997 OF THE RESERVE

BANK OF IND A CENTRAL  OFFI CE, DEPARTMENT  OF

ADM NI STRATI ON & PERSONNEL - MANAGEMENT

"Advi sory Board on bank frauds

It has been decided to set-up an ‘Advisory Board on

bank frauds’ to advise the Bank on the cases referred

by the Central Bureau of Investigation either directly
or t hr ough the M nistry of Fi nance for

i nvestigation/registration of cases agai nst bank

officers of the rank of General Manager and above. The

constitution of the Board will be as under :-

Shri S.S. Tarapore, Chai r man

Ex- Deputy CGover nor

Reserve Bank of India

Justice Shri B.V. Chavan

Retd. Judge of Bombay Hi gh Court Menmber

Servi ces Board.

Shri B. N. Bhagwat,

Retd. Secretary, Menber

CGover nent of I ndia.

Shri Satish Sawhney,

Retd. Director General of Police Member
Mahar ashtr a
Shri Y.H Ml egam Member

Chartered Accountant & Seni or

Partner in Ms. S.S. Billinoria & Co.™

Anot her action taken by Governnment of India is, as
under : -
Letter No. | 11011/33/95-1S DI (B) dated 1st, 2nd August,
1995 of Mnistry of Home Affairs, Government of |ndia

"CGovernnent had through its Order No.S-7937/SS(ISP)/93
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dated 9th July, 1993 constituted a Conmittee under the
Chai rmanshi p of Former Hone Secretary (Shri N. N. Vohra)
to take stock of all available information about the
activities of the crime syndicates/ mafia organisations
whi ch had devel oped links with and were being protected
by CGover nent functionaries and politica
personalities. The Vohra Conmittee in its Report
submitted to the Governnent reconmended a Nodal Set-up
directly under the Honme Secretary to which all existing
intelligence and enforcenent agencies of the Governnent
shall pronptly pass on any information which they may
cone across, relating to links of crime syndicated with
functionaries of t he Gover nirent and politica
personalities.

2. Accordi ngly, Governnment have now deci ded to set up
a G oup under the Chairmanship of the Honme Secretary to
act as a Nodal Set-up to collect and collate the
information and to decide on the action that is
required to be taken to ensure that the nexus of
crimnals with businessnen, politicians or bureaucrats

i s broken:

3. The Group shall conprise:

i) Hone Secretary, Chai r man

ii)Secretary(Revenue) Menber

iii) Drector, IB Menmber

iv)Director ,CBI Menmber

v) Secretary, R&AW Menber

4. 1t is fell that it would be necessary for the Goup

to interact wth various State Governnents in order to
both make the wuse of ~such information as nmay be
available with the States as well as to utilities the
expertise of the relevant agencies of the State
Covernments. For this purpose, the above G oup would
interact appropriately fromtine to time wth  Chief
Secretaries and other senior functionaries of the State
Gover nment s.

5. Al the Intelligence and enforcenment agencies under

the Government |ike the Intelligence Bureau;, the CB
and various bodies functioning under the Department of
Revenue shall forthwith report. to the Home Secretary

whenever substantive information/evidence of collusion
of officials/politicians with crim nal syndi cates cones
to their know edge in the course of their working. The
Group shall neet periodically to decide upon the action
required to be taken and identify an agency or agencies
to take wup further investigations. The Nodal G oup
woul d also review the information in the above context
already available wth the various agencies and deci de
upon the follow up action that is required to be taken.
6. This issues with the approval of Hone M nister."
Report of IRC
The IRC has in its report accepted the legality of the
Single Directive placing reliance on the decision of this
Court in K Veeraswam (supra). After considering the
functions of the CBI and the Directorate of Enforcenent, it
has nmade certain recomrendati ons which are as under :-
"MEASURES FOR SPEEDY | NVESTI GATI ONS AND TRI ALS
4.1 The Conmittee recomrends that the follow ng nmeasures
shoul d be taken to ensure speedy investigations and trials :
a) Speci al Courts should be got established at identified
stations to deal exclusively with FERA of fences so that
cases ca be deci ded speedily.
b) To ensure agai nst delays in investigations abroad, the
Revenue Secretary should be the conpetent authority to
approve filing of applications for Letters Rogatory.
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c) The Directorate of Enforcenent should be delegated
powers to appoint special counsels for conducting
trials, who may also act as |legal advisers for the
Department in respect of the cases entrusted to them

d) In many of the mmjor cases of the Directorate, the
suspects have been able to abuse the process of |aw by
stalling the investigations at the initial stages
through litigation at various |evels, obtaining stay
orders from H gh Courts and injunctions on flinsy
grounds. In consultation with the Attorney General, the
Revenue Departnent nmay exanmine the possibility of
making a representation to the Apex Court to consider
i ssuing appropriate directions so that the pace and
progress of cases is not thwarted by interlocutory
procedures or stay orders issued by the Courts bel ow.

e) Taking into account the  instances in which suspected
persons have been ~able to stall investigations on
all'eged health grounds, the Revenue Departnment shoul d
approach-the Mnistry of "Health to establish standing
medi'cal” boards in identified cities to exam ne such
per sons. —Such boards shoul d conpri se outstanding
nmedi cal experts of uninpeachable integrity. The Courts
can be requested to refer the prayer of the accused for
stayi ng proceedi ngs on health grounds to such nedica
boar ds before/ passing judgenent."

" CHECKS AND BALANCES

5.1 The Directorate nmust be provi ded adequate financial and

admi ni strative del egations to enable it to exercise autonony

in the conduct and pursuit of investigations without |et or
hi ndrance. Side by side, it is necessary to provide
appropriate checks and bal ances to ensure agai nst

m scarriage of justice. In this context, “the Committee

recomrends the follow ng

a) The Revenue Departnment shoul d undertake regul ar review
of the progress of cases before the Directorate. To
enable this, the Directorate -should regularly furnish
informati on regarding the nunber of cases instituted,
progress of i nvesti gations, cases settl ed in
adj udi cation and those put to Courts. The Conmittee
note that while such information is —already being
supplied in reply to Parliament Questions, information
to be pl aced bef ore t he Par | i ament ary
Conmittee/ Standing Committee, etc., there i's no
establ i shed procedure for the Directorate to furnish
rel evant information in well devised fornat.

b) The present system of the Directorate furnishing
fortnightly reports providing statistical information
and Dbrief outline of the cases taken up for
i nvestigation should be further fine tuned. These
reports should be carefully exam ned by the Revenue
Departnment to ensure that the Directorate is performng
its functions officiently. The Revenue Secretary shoul d
hold regul ar review nmneetings with the Director

Enf orcenment, al so i nvol ving the Director Revenue
Intelligence and ot her concerned of ficers.

c) GQuidelines relating to interrogation, prosecution
adj udi cati on, time frame for conpl etion of
i nvestigation, etc., have been i ssued by the

Directorate from time to tinme. These guidelines should
be comprehensively reviewed and, based thereon, a
circular should be released for the information of the

public at large, to enable all concerned to know the
systenms and procedures followed by the Directorate.
This shall contribute to greater transparency. This

effort should be concluded within 2-3 nont hs.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 19 of 39

5.2 It is importance that the Directorate lays down a
clearly spelt out tine franme for the conpletion of
i nvestigation, launching of prosecution and conpletion of
adj udi cati on proceedings and for the Director to ensure that
the prescribed tinme limts are strictly adhered to. The
Conmittee are of the viewthat the Directorate would be able
to nore efficiently discharge its functions if immediate
steps are taken to upgrade the level and quality of its in-
house | egal advice nechanism At our request, the Cabinet
Secretary convened a neeting wth the Revenue Departnent,
Enforcenent Directorate and other concerned officers to

consi der vari ous proposal s for st rengt heni ng the
Directorate. The Committee hope that the various decisions
taken at t he Cabinet  Secretary’'s level shall witness

i mpl ementation within 6-8 weeks.
5.3 The Conmittee recomends that the Directorate should
take time bound steps to establish a grievances redressa
mechanismto pronptly deal w th conplaints received from he
public against actions of the Enforcement Directorate.
I nsof ar as conplaints of arbitrary action by senior officers
of the Directorate are concerned, the Comm ttee recomends
that these should b e lookedinto by a Committee headed by
the Central Vigilance Comm ssioner and conprising Revenue
Secretary, Director Gener al Revenue Intelligence
Enforcenent Director and a senior representative of the
M nistry of Law.
5.4 As regards the pursuit of cases which appear to have a
politico-beaurocrai-crimnal nexus, the Hone Secretary
agreed with the Committees suggestion that the Nodal Agency
in the Home Mnistry (chaired by Hone Secretary) shall also
i ncl ude Menber (Investigation) of the Central ‘Board
Direct Taxes, Director General Revenue lntelligence and the
Di rector Enforcenent as nenbers.
5.5 The Committee reconmends that the Annual Report of the
Depart ment  of Revenue should have a section devoted
exclusively to the functioning of the Enf or cenent
Directorate. This report should ‘highlight the nunber of
cases taken wup for investigation by ED, raids and searches
conducted, anpbunt of Indian and foreign currency seized,
etc. The report should also indicate the nunber of persons
arrested, prosecutions |aunched and convictions ordered by
the Courts. The Committee feels that —enhanced public
know edge about the work bei ng done by the Directorate shal
denystify its operations and contribute to inproved public
confi dence. "
" SUMVARY OF RECOMVENDATI ONS

. CBl AND CVC
1. CVC to be conferred statutory status; appointment of

Central Vigilance Conm ssioner to be nmade  under’ the

hand and seal of the President (paper 4.2)

2. Constitution of a Conmittee for selection of cvc (paper
4.3)

3 CVC to overview CBI’'S functioning (para 5)

4. CBl’'s reporting to Governnent to be streanlined without
diluting its functional autonony (para 3.3)

5. CVC to have a separate section in its Annual Report on

the CBlI's functioning after the supervisory functioning
transferred to it (para 6)

6. Constitution of a Selection Conmmittee for identifying a
panel of names for selection of Director CBlI; fina
sel ection to be made by ACC from such panel (para 3.2)

7. Central Covernnment to pursue with the State Governnents

to set up credible nechanismfor selection of Police
Chi ef (para 8.3)
8. Director CBI TO Have a mnimumtenure of 2 years (para
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9.

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

1

8. 4)
Transfer of i ncunbent Director CBI  would need
endor senent of the Selection Committee(para 8.5)

Director CBI to ensure full freedomfor allocation or
work within the Agency, including constitution of
i nvestigation teans(para 8.6)

Sel ection/extension of tenure of officers upto to the
| evel of Joint Director (JD) to be decided by a Board
under Central Vigilance Conmissioner; JD and above
woul d need the approval of ACC(para 8.7)

Change in the existing Tenure Rules not recomended
(para 8.8)

Proposal s for inprovenent of infrastructure, mnethods of
i nvestigation, etc., to be decided wurgently (para
8.9.2)

No need for creation of a permanent core group in the
CBl (para 8.9:3)

Severe disciplinary action against officers who deviate
fromprescribed investigation procedures (para 9.1)
Director CBl-to be responsible for ensuring tinme linmts
for filing charge sheets in courts (para 9.2)

Docunent on CBI’'s functioning to be published wthin
three nonths (para 9.4)

Essential to ‘protect officers at the decision making
levels from /vexatious enquiries/prosecutions (para
10. 6)

Secretaries to adhere strictly to prescribed tine
franes for grant of permission  for registration of
PE/RC. CBI to be free to proceed if ~ decision not
conveyed within the specified time (para 10.9)
Secretary of Administrative Mnistry to convey a
decision regarding registration of PE/RC wthin 2
nonths of receipt of request. If not satisfied wth
decision, Director CBlI free to make fresh reference to
the Conmittee headed by  Cabinet” Secretary wthin a
period of four weeks and thelatter to decide thereon
within a period of four weeks (para 10, 10)

Protection under the Single Directive not to cover
of fences like bribery, when prim-facic established in
a successful trap (para 10.12)

Cases of disproportionate assets of Central Governnent
and All India Services Oficers to be brought within
the anbit of the Single Directive (para 10.13)

Time limt of 3 nonths for sanction for prosecution
Where consultation is required with the Attorney
General or the Solicitor General, additional ~tinme of
one nonth could be allowed (paras 10.14 and 10. 15)

CGovernment to undertake a review of the various types
of offences notified for investigation by the CBI to
retain focus on anti-corruption activities whichis its
primary objective (para 11.1)

Cases falling within the jurisdiction of the  State
Police which do not have inter-state or inter-nationa
ram fication should not be handed over to CBI by
States/ Courts (para 11.2)

CGovernment to establish Special Courts for the trial of
CBlI cases (11.3)

Severe action against officials found guilty of high
handedness; pronpt action against those officials
chastised by the Courts (para 11.4)

Director CBlI to conduct regul ar appraisal of personne
to weed out the corrupt an inefficient, and maintain
strict discipline within the organisation (para 11.5)

ENFORCEMENT DI RECTORATE
Selection Committee headed by Central Vigilance
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Conmi ssioner to recommend panel for appointnent of
Director Enforcenent by the ACC (para 2.2)

2. Director Enforcenment to have mninmumtenure of 2 years.
For his premature transfer, the Selection Comittee
headed by Central Vigilance Conm ssioner to nake
sui tabl e recommendations to the ACC (para 2.3)

3. Post of Director Enforcenment to be upgraded to that of
Addi ti onal Secr et ary/ Speci al Secretary to t he
Covernment (para 2.4)

4. Oficers of the Enforcenent Directorate handling

sensitive assignments to be provided adequate security
for enabling fearless discharge of their functions
(para 2.5)

5. Ext ensi on of tenures up to the level of Joint Directors
in the Enforcenent Directorate to be decided by a
Committee headed by  Central Vigilance Conmi ssioner
(para 2.6)

6. Proposal s for foreign visits to conduct investigations
to be cleared by the Revenue Secretary and the
Fi nancial Adviser (para 2.7)

7. While enjoying full internalr autonony Enforcement
Directorate to be made ~accountable. Responsibility of
CGovernment to ensure efficient an inpartial functioning

(para 3.1)

8. Premature nedia publicity to be ensured against (para
3.3)

9. Adj udi cati on proccedi ngs/ prosecution to-be finalised by
the Enforcenent Directorate within a periiod of one year
(para 3.4)

10. Director Enforcement to nonitor speedy conpletion of
i nvestigation and | aunchi ng of

adj udi cati on/ prosecuti on. Revenue ~Secretary to review
regularly (para 3.4)

11. The Director Enforcenment to - keep cl ose wat ch agai nst
vexati ous search; action against functionaries who act
wi t hout due care (para 3.5)

12. Special Courts to be established to deal with FERA
of fences for speedy conpletion of trials [para 4.1(a)]

13. For speedy conduct of investigations abroad, Revenue
Secretary be authorised to. —approve filing of
applications for Letters Rogatory [para 4.1(b)]

14. The Enforcenent Directorate to be delegated powers to
appoi nt Special Counsels for trials [para 4.1@
15. The Revenue Departnent to consult Attorney GCenera

regardi ng neasures agai nst conclusion. of cases being
thwarted by stay orders, etc. [para 4.2(d)]

16. Revenue Departnent to approach Health Mmnistry to
establish Standing Medical Boards in identified cities
for exam nation of accused persons seeki ng deternent of
proccedi ngs on health grounds [para 4.1(c)]

17. Revenue Departnment to undertake regular reviews of
cases pending with the Directorate [para 5.1(a) and
(b)].

18. Conprehensi ve circular to be published by the
Directorate to informpublic about procedures/systens
of its functioning [para 5.2@

19. In-house | egal advice nechanismto be strengthened (para
5.2)

20. Proposals for strengthening the Directorate to be
i mpl enented within 8 weeks (para 5. 2)

21. Directorate to establish a grievance redressal nechani sm
(para 5. 2)

22. Conmittee headed by Central Vigilance Conmi ssioner to
deci de conplaints of arbitrary action by Directorate
officials (para 5.3)
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22. Conmittee headed by Central Vigilance Conm ssioner to
decide conplaints o f arbitrary action by Directorate
officials (para 5.3)

23. Nodal Agency headed by Home Secretary on politico-
beaur ocrat-cri m nal nexus to i ncl ude Menber
I nvestigation CBDT, Director Gener al Revenue
Intelligence and Director Enforcenent as nenbers (para
5.4)

24. Annual Report of the Departnment of Revenue to contain
an exhaustive section on the working of the Enforcenent
Directorate (para 5.5)

25. Suitable incentives to be provided to functionaries of
Enforcenent Directorate at various levels, to attract
best naterial, to be decided within tow nonths (para
6.1)

[11. NODAL AGENCY ON-CRI M NAL. NEXUS

1. Requi rements -~ of inter-agency do-ordination at fields
unit |l evel to be evolved by Home Secretary (para 2.1)

2. Na's functioning to be watched for sone tine before
consi deri ng need for structural changes (para 3)

3. Home Secretary will hold meetings of NA every nonth
(para 3)"

The reference to paragraphs within brackets at the end
of each recommendation is to the paragraphs of the report
contai ning discussion pertaining to the Central Bureau of
I nvestigation (CBlI) /and Directorate of Enforcenent in Part
Il of the report. These recommendations have, therefore, to
be read along with the discussion in the correspondi ng paras
in Part | and Part Il of the report-

Need for Court’s intervention

The IRC is a body constituted by the Central Governnent
itself as a result of its perception that the constitution
and functioning of the CBI, CVC and Directorate of
Enforcenent require a close scrutiny in the background of
the recent unsatisfactory functioning of these agencies with
aview to inprove t heir functioning. The view taken by the
IRCis areaffirmation of this belief shared b y everyone.
The preface to the report indicates the reason for the
constitution of the IRC and says that "In the past severa
years, there has been progressive increase in allegation of
corruption involving public servants. Understandably, cases
of this nature have attracted hei ghtened nmedia and public
attention. A general inpression appears to have gained
ground that the concerned Central investigating agencies are
subject to extraneous pressures and have been indulging in
dilatory tactics in not bringing the guilty to book. The
deci si ons of hi gher courts to directly noni t or
investigations in certain cases have added to the aforesaid
belief." There can thus be no doubt that there is need for
the exercise we were called upon to performand which has
occasi oned consideration of this crucial issue by this Court
in exercise of its powers conferred by the Constitution of
India. The conclusions reached b y the IRC and the
recomendation it has made for inproving the functioni ng-and
thereby the i mmge of these agencies is a further
reaffirmation of this general belief. There can also be no
doubt that the conclusions reached by the IRC and its
recomendations are the ninimum which require inmediate
acceptance and inplenentation in a bid to arrest any further
decay of the polity. 1i follows that the exercise to be
performed now by this Court is really to consider whether
any nodifications/additions are required to be nmde to be
reconmendations of the IRC for achieving the object for
which the Central CGovernnent itself constituted the Irc. W
are infornmed by the I RC could not be taken so far because of
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certain practical difficulties faced by the Centra
CGovernment but there is no negative reaction to the report
given by the Central CGovernnent.

The only caveat entered by the Attorney Ceneral is on
the basis of a note by an individual Mnister in the Centra
Cabinet in which enphasis has been laid that the ultimte
responsibility for the functioning of these agencies to the
Parlianment is that of the concerned Mnister and this aspect
may be dept in mnd. It has been specifically nmentioned that
the Mnister would remain the final disciplinary authority
and would have the power to refer conplaints against the
agency or its officers to an appropriate authority for
necessary action. There can be no quarrel wth the
Mnister’'s ultimate responsibility to the Parlianment for the
functioning of these “agencies and he being the fina
di sciplinary authority in-respect of the officers of the
agency with power to refer conplaints against themto the
appropriate authority ~ Sone other specific powers of the
M ni ster were-indi cated as under :-

1. The M nister has the power to review the working
of the agencies which are under his Departnent.
2. The Mnister has the power to give broad policy

directions regarding investigation and prosecution of

cl asses or categories of cases.

3. The Mnister has that power to appraise the quality

of the work of the Head of the agency as well as other

senior officers of the agency.

4. The Mnister has the power to call for information

regardi ng progress of cases.

It is sufficient to say that The Mnister's genera
power to review the working of the agency and to give broad
policy directions regarding the functioning of the agencies
and to appraise the quality of the work of the Head of the
agency and other officers to the executive head is in no way
to be diluted. Simlarly, the Mnister’s power to call for
informati on generally regarding the cases being handl ed by
the agencies is not to be taken away. However, /all the
powers of the Mnister are subject to the condition that
none of them would extend to permit the Mnister to
interfere with the course of investigation and prosecution
in any individual case and in that respect the concerned
officers are to be governed entirely by the nandate of | aw
and the statutory duty cast upon them

It is wuseful to renenmber in this context what this
Court has no several occasions in the past said about the
nature of duty and functions of Policy officers - in the
i nvestigation of an offence. It is sufficient to refer to
one of them nanely, Union of India and Qthers vs. Sushi
Kumar Modi  and Others, 1997 (4) SCC 770, (Bihar Fodder Scam
case), wherein it was said, as under :-

"4, At the outset, we  would

indicate that t he nat ure of

proceedi ngs before the H gh Court

is somewhat simlar to those

pending in this Court in Vineet

Narain v. Union of India, 1996 (2)

SCC 199 and Anukul Chandara Pradhan

v. Union of India, 1996 (6) SCC 354

and, therefore, the Hgh Court is

required to proceed with the matter

ina simlar manner. It has to be

borne in mnd that the purpose of

these proceedings in essentially to

ensure performance of the statutory

duty by the CBI and the other
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government agencies in accordance

with | aw

for t he pr oper
i mpl ement ati on of
To achieve this
honest and

the rule of |aw
object a fair,
expedi tious

i nvestigation into every reasonable
accusation against each and every
person reasonably suspect ed of
i nvol venrent in the alleged of fences

has to be

accordance with

made  strictly in

law. The duty of

the Court in such proceedings is,

therefore, to

ensure that the CB

and other governnent ' agencies do
their duty and do so strictly in

conformity wth
proceedi ngs, the

law. In t hese
Court ~is not

required to go into the nerits of

t he accusati on

or even toO express

any ‘opinion thereon, which is a
matter for consideration by the

conpetent court
is

char ge- sheet

in whi ch t he
filed and t he

accused have to face trial. It is,
therefore, necessary that not even

an observation
nerits of t he
in

by the Court

relating to the
accusation is nmade
t hese proceedings

lest it prejudice the accused at

the trial. The

nature of these

proceedi ng may be described as that
of "conti nui ng mandanus" to
require performance of its duty by

the CBI and the

ot her governnent

agenci es concerned. The —agencies
concerned nmust bear in mnd and, if
needed, be reninded of the caution
adm nistered by Lord Denning in
this behalf in RV.. Metropolitan

Police Comr.,

1968 (1) Al ER

763/1968 (@ B 118. Indicating the
duty of the Comm ssioner of Police,
Lord Denning stated thus : (Al ER

p. 769)
" have

no hesi tation,

however, in holding that, |ike
every constable in the |and,

he shoul d

be, and is,

i ndependent of the executive.

He is not

orders of
State,.. |
duty of the
Policy, AS

subject to the
the Secretary of
hold it to be the
Commi ssi oner  of
it is of every

chief constable, to enforce
the law of the |and. He nust

take steps

so to post his nmen

t hat crimes nmay be detected;

and t hat
go about

honest citizens may
their affaires in

peace. He nust deci de whet her
or not suspected persons are
to be prosecuted; and, if need

be, being

see hat it

the prosecution or

is brought; but in
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all these things he is not the
servant of anyone, save of the
law itself. No Mnister of the
Crown can tell him that he
must, or nmust not , j eep
observation on this place or
that; or that he nust, or mnust
not prosecute this man or that
one. Nor can any policy
authority tell him so. The
responsibility f or | aw
enforcenent lies on him He is
answerable to ‘the law and to
the | aw al one. ™"

The nature of such a proceeding in

a court of law was also indicated

by Lord Denning, as under

"A question  may be raised as
to the nachinery by ~which he
could be conpelled to do his
duty. On principle, it seens
to ne that once a duty exists,
there should be "a neans of
enforcing it. This duty can be
enforced. | ~think, either by
action at /the suit of the
Attorney General; or by the
prerogative order of nandanus.
(enphasi s ‘suppl i ed)

There can hardly be any doubt that

the obligation of the police in our

constitutional schene is no |ess.

5. According to the Code of

Cri m nal Procedur e, 1973 the

formation of the opinion as to

whet her or not here is a case to

pl ace the accused for trial i's that

of the police officer making the

investigation and the final step in

the investigation is to be taken

only by the police and by no other

aut hority, see Abhi nandan Jha

v. Dinesh Mshra, 1967 (3)SCR 668.

This nust be borne in mnd as al so

that the scope and purpose of a

proceeding like the present is to

ensure a pr oper and faithfu

performance of its duty by the

police officer by resort to the

prerogative wit of mandanus."

The Mnister’s power in these nmatters has, therefore,
to be understood as circunscribed by these linitations under
the | aw.

Hi story of CB

It is wuseful to refer at this stage to the history of
the CBI. The Special Police Establishnment was forned during
the Wrld War |l when |large suns of public noney were being
spent in connection with the War and there arise enornous
potential for corruption anongst the officers dealing with
the supplies. An executive order was made by the Gover nment
of India in 1941 setting up the Special Police Establishnent
(SPE) under a DIG in the then Departnent of War. The need
for a central governnent agency to investigate c¢ ases of
bribery and corruption by the Central Government servants
continued and, therefore, the Del hi Speci al Pol i cy
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Est abl i shment act was brought into force in 1946. Under this
Act, the superintendence of the Special Police Establishnment
was transferred to the Honme Departnent and its function were
enlarged to cover all departnents of the Government of
India. The jurisdiction of the SPE extended to all the Union
Territories and could also be extended to the States with
the consent of the concerned State Governnents. Then the SPE
was put under the charge of Director, Intelligence Bureau

Later in 1948 a post of Inspector General of Police, SPE was
created and the organisation was placed under his charge.
The Central Bureau of Investigation was established on
1.4.1963 vide Governnent of India s Resolution No, 4/31/61-
T/MHA. This was done to neet the felt need of having a
central police agency at. the disposal of the Centra

CGovernment to investigate into cases not only of bribery and
corruption but also those relating to the breach of centra

fiscal laws, frauds in ~government departnents and PSUs and
ot her serious crimes. On enlargement of the role of CBI an
Economic Offences Wng was added to the existing Divisions
of the CBI. In 1887 tow Divisions were created in the CB

known as Anti-Corruption Division and Special Crines
Division, the latter dealing with cases of conventiona

crimes besides economc offences. 1In 1994 due to increased
wor kl oad relating to bank frauds and econonmic offences a
separate Economc /O fences Wng was established in CBI with
the result that since then the CBlI has three Investigation
Di vi sions, nanely, Anti-Corruption Division, Special Crines
Di vi sion and Econonmi ¢ O fences Division. Further particulars
thereof are not necessary in the present context.

W are inforned that alnobst all the State Governments
have given concurrence for extension of the jurisdiction of
the Del hi Special Police Establishment in their States with
the exception of only a few The result is that for al
practical purposes, he jurisdiction inrespect of all such
of fences is exercised in the consenting States only by the
CBlI and not by the State Police. This is the significance of
the role of the CBlI in such matters and, therefor,
technically the additional jurisdiction under the genera
| aw of the State Police in
these matters is of no practical relevance. The pragmatic
effect of the single Directive is, therefore, to inhibit
i nvestigation against the specified category of officers
wi t hout sanction in accordance with the Single Directive.
Validity of directive No.4.7(3) of the Single Directive

W may now refer to the two decisions on which specific
reliance has been placed by the |earned Attorney  Genera
before us as well as the IRCin its report.

The decision in J. A C Saldanha (supra) is on Section 3
of the Police, Act 1861 and deals with the anbit and scope
of State Governnents power of ‘superintendence’ thereunder
It was held in J.A C Saldanha (supra) that the power of
superintendence of the State Governnent includes its power
to direct further investigation under Section 173 (8)
Cr.P.C.. That was a case in which there was occasion to
require further investigation because of the unsatisfactory
nature of the investigation done earlier of a cognizable
of fence. Thus, in that case the power of superintendence was
exercised for directing further investigation to conplete an
unsati sfactory investigation of a cognizable offence to
promote the cause of justice and not to subvert it by
preventing investigation. |In our opinion, in the present
context, that decision has no application to support the
i ssuance of the Single directive in exercise foe of the of
superi ntendence, since the effect of the Single Directive
m ght thwart investigation of a cognizable offence and not




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 27 of 39

to pronote the cause of justice by directing further
i nvestigation leading to a prosecution

The other decision of this court is in K Veeraswani
(supra). That was a decision in which the majority held that
the prevention of Corruption Act applies even to the Judges
of the H gh court and the Suprene Court, After taking that
view, it was said by the majority (per Shetty, J.) that in
order to protect the independence of judiciary, it was
essential that no crimnal case shall be registered under
Section 154 Cr.P.C against a Judge of the H gh Court or of
the Supreme court unless the Chief Justice of |India is
consulted and he assents to such an action being taken. The
Learned Attorney General contended that this decision is an
authority for the proposition that in case of high
of ficials, the requirenent of prior permn ssion/sanction from
a higher officer or ~Hear of  the Departnent is pernissible
and necessary to save the concerned officer from harassnent
cause by a malicious or vexatious prosecution. we are unable
to accept 'this subnission.

The ‘position of Judges  of High Courts and Suprene
Court, who are constitutional functionaries, is distinct,
and the independence of judiciary, keeping it free from any
ext raneous influence, ~ including that fromexecutive, is the
rationale of the decision in K  Veeraswam (supra). In
strict ternms the Prevention of Corruption Act, 1946 could
not be applied to the superior Judges and, therefore, while
bringing those Judges within the purviewof the Act yet
mai ntai ning the independence of judiciary, this qguideline
was issued as a direction but the Court. The feature of
i ndependence of judiciary has noapplicationto the officers
covered by the single directive, The need for independence
of judiciary fromthe directive influence does not arise in
the case of officers belonging to the executive. we have no
doubt that the decision in K Veeraswam (supra)  has no
application to the w de proposition advanced by the | earned
Attorney General to support the single Directive. For the
sanme reason, reliance on that decision by the IRC to uphold
the Single Directive is m splaced.

The question, however, is whether, without the aid of
these decisions, the Single Directive can be upheld., In
this context, meaning of the word "superintendence" _in
Section 4(1) of the Del hi Special Police establishnent Act,
1946 requires consideration
The Del hi special police Establishnment Act, 1946 is an Act
to nake provision for the constitution of-a special police
force in Delhi for the investigation of certain offences in
the Union Territories f or t he superint endence and
adm nistration of the said force and for the extension to
ot her areas of the powers and jurisdiction of nembers of the
said force inretard to the investigation of the said
of fences, Section 6 of the Act requires consent of ‘the state
government to exercise powers and jurisdiction under the Act
by the Del hi special police establishnment. This is because
Police’ is a State subject, being in List Li, entry 2 of the
seventh Schedule; For this reason, the |earned Attorney
general contended that the power and jurisdiction of the
state police in respect of an of fence within its
jurisdiction remains intact and is not inhibited by the
Single Directive; and that the CBI alone is inhibited
thereby. Section 2 of the act deals with constitution and
powers of the Special Police Establishment (SPE). This is
how the CBlI has been constituted. Section 3 provides for
of fences to be investigated by the SPE and says that the
of fences or class of offences to be investigated by the
agency may be specified by notification in the Oficia
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Gazette by the Central government.

Section 3 of the Police act, 1861 is in pari materia
with Section 4 of the Del hi Special Police Establishment act
1946. These sections read as under: -

Section 3 of the Police act, 1861

"3. Superintendence in the state

Governnent : - The superintendence of

the police throughout a genera

police district shall vest in and

shall be exercised by the State

government to which such district

is subordinate, and except as

aut hori sed under the provisions of

this Act, no person, officer or

court shall be enmpowered by the

State government- to -supersede or

control any police functionary.

Sections 3 and 4 of the Delhi

Speci'al Police  establishnent Act,

1946:
"Offences to be investigated by
S.P. E
3. the Central governnment may beat
notification in t he Oficia

gazette specify the offences or

cl asses of offences which are to be

investigate by the Delhi Special

Pol i ce establishnent.

Superi nt endence & Admi ni stration of

S.P. E

4(1) The Superintend of ~the Delh

Special Police Establishnent shall

vest in the Central Government.

(2) the admnistration of the said

police establishnment shall vest in

an officer appointed in this behalf

by the central Governnent who shal

exercise in respect of that police

establ i shnent such of the powers

exerci sabl e by an I nspector general

of Police in respect of the police

force in a state, as the Centra

Government  nmay specify in this

behal f"

The nmeaning of the word "superintendence" in Section
4(1) of the Delhi special police Act, 1946 determines the
scope of the authority of the Central CGovernment in this
cont ext .

There can be no doubt that the overall adm nistration
of the said face, i.e. CBlI vests in the Central CGovernnent,
which also includes, by the virtue of Section 3, ‘the power
to specify the offences or class of offences which are to be
investigated by it. The general superintendence over the
functioning of the departnment and specification of the
of fences which are to be investigated by the agency is not
the same as and would not include within it the control of
the intiation and the actual process of investigation
i.e., direction. Once the CBI is enpowered to investigate an
of fence generally by its specification under Section 3, the
process of investigation, including its initiation, is to be
governed by the statutory provision which provide for the
initiation and manner of investigation the offence. This is
not an area which can be included within the meaning of
"superintendence" in section 4(1).

It is, therefore, the notification mde by the Centra
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Government under Section 3 which confers and determ nes the
jurisdiction of the CBI to investigate an offence; and once
that jurisdiction is attracted by virtue of the notification
under Section 3, the actual investigation to be governed by
the statutory provisions under the general |aw applicable to

such investigation. This appears to us the pr oper
construction of section 4(1) in the context, and it is in
harmony with the schenme of the Act, and section 3 in
particular. the word "superintendence" in section 4(1)

cannot be constructed in a W nder sense to pernit
supervi sion of the actual investigation of an offence by the
CBl contrary to the manner roved by the statutory
provisions., The board proportion urged on behalf of the
Union of India that it can issue any directive to the CBlI to
curtail or inhibit its jurisdiction to investigate an
of fence specified in the notification issued under section 3
by a directive under section 4(1l) of three Act cannot be
accepted, The jurisdiction of the 4 CBI to investigate an
offence s to be determned wth reference to the
notification issued under Section any not by any separate
order not -having that character

Thi s view does not conflict with the decision in J.A C
Sal danha (supra) as earlier indicated. |In Saldanha, the
guesti on was whether an unsatisfactory investigation already
made could be undertaken by another officer for further
investigation of the offence so that the offence was
properly investigated as required by law, and it was not to
prevent the i nvestigation or an~ offence. The single
Directive has the effect of restraining reformng of AIR and
initiation of investigation and not of ~preceding wth
investigation, as in Saldanha, No authority to permt
control of salutary powers exercised by the police to
investigation an offence within its jurisdiction ' has been
cited before us except. K Veeraswanm which we have al ready
di stingui shed. The view we take accords not only with reason
but also wth the gunnery purpose of the lawand is in
consonance with the basic tenet of the rule of |aw.

Once the Jurisdictionis conferred on the CBlI top
investigate an offence by virtue of notification  under
Section 3 of the Act, the powers of investigation are
governed by the statuary provisions —and they -cannot _be
estopped or curtailed by any executive instruction issued
under Section 3(1) thereof. This result follows from the
fact that confernment of jurisdiction is under section 3 of
the Act and exercise of powers of investigation is by virtue
of the statuary provisions covering investigation offences.
it is settled that statutory jurisdiction cannot be subject
to execute contro

There is no simlarity between a nere executive order
requiring prior permssion sanctions investigation of the
of fence and sanction needed under the stature for
prosecution. The requirement of sanction for prosecution
being provided in the very statue which enacts the offence,
the sanction for prosecution is a pre-requisite for the
court to take connivance of the offence. In the absence of
any statutory requirenent of prior permission or sanction
for investigation, it cannot be inposed as a condition
precedent for institution of the investigation once
jurisdiction is conferred on the CBI to investigate the
of fence by virtue of the notification under section 3 of the
Act. The word "superintendence" in section 4(1) of the Act
in the context nust be construct in a manner consistent with
the other provisions of the Act and the general statutory
powers of investigation which given investigation even by
the CBI. The necessity of previous sanction for prosecution
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is provided in Section 6 of the Prevention of Corruption
Act, 1947 (Section 19 of the 1988 Act) w thout which no
court can take consistence of an offence punishabl e under
Section 5 of that Act. There is no such previous sanction
for investigation provided for either in the Prevention of
Corruption Act or the Del hi Special Police establishment Act
or in any other statutory provision. The above is the only
manner ii  which Section 4(1) of the Act can in harnonised
with Section 3 and the other statutory provisions.

The Single Directive has to be examned in this
background. The |aw does not classify offenders differently
for treatnent thereunder, including i nvestigation of
of fences and persecution for offences. according to their
status in life. Every person accused of conmitting the sane
offences is to be dealt wth in the sane nanner in
accordance with law,~ which is equal in its application to
everyone. The Single Directive is applicable only to certain
p[ person above the specified level who are described as
"deci sion making officers". The question is whether any
distinction can be nmde for them for the purpose of
i nvestigation of an offence of which they are accused.

OQovi ously, where the accusation of corruption is based
on direct evidence and it does not require any inference to
be drawn depend on the decisi on making process, there is no
rational basic to classify themdifferently. In other words,
if the accusation be of bribery which is supported by direct
evi dence of acceptance of illegal gratification by them
including strap cases, it is obvious that no other factor is
relevant and the ‘level or status of the offender is
irrelevant. It is for this reason that it was conceded t hat
such cases, i.e., if ‘bribery, including trap cases, are
out side the scope of the Single Directive. After sone debate
at the bar, no serious attenpt was nade by the |earned
Attorney General to support inclusion wthin the Single
Directive of cases in which the offender is alleged to be in
possessi on of disproportionate assets. It is clear that the
accusation of possession of disproportionate assists by a
person is also based on direct evidence and no factor
pertaining to the exercise of decision nakingis involved
therein. W have, therefore, no doubt that the Single
directive cannot include wthin its anbit cases of
possessi on of disproportionate assists by the offender. The
guestion new is only wth regard to cases other than those
of bribery, including trap cases, and of possession of
di sproportioned assists bei ng covered by the Si ngl e
Directive

There may be other cases where the accusation cannot be
supported by direct evidence and is a matter of inference of
corrupt notive for the decision, wth nothing to  prove
directly any illegal gain to the decision naker. Those are
cases in which the inference drawn is that the decision nus
have been made for a corrupt notive because the decision
could not have been reached otherwi se by an officer at that
level in the hierarchy. This is, therefore, an area where
the opinion of persons with requisite expertise in decision
nmaki ng of that kind is relevant, and may be even decisive in
reaching the conclusion whether allegation requires any
investigation to be made. In view of the fact that the CB
of the Police force does not have the expertise within fold
for the formation of the requisition opinion in such cases,
the need for the inclusion of such a nechani sm conprising of
experts in the field as a part of the infrastructure of the
CBlI is obvious, to decide whether the accusation nmade
di scl oses grounds for a reasonable suspicion of the
conmi ssion of an offence and it requires investigation. In
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the absence of any such nechanismw thin the infrastructure
of the CBI, conprising of experts inthe field who can
evaluate the material for the decision to be nmade,
introduction therein of a body of experts having expertise
of the kind of business which requires the division to be
made, can be appreciated. But then, the final opinionis to
be of the CBI with the aid of that advice and not that of
anyone else. It would be nore appropriate to have such a
body within the infrastructure of the CBI itself.

The Single Directive cannot, therefore, be uphold as valid
on the ground to it being permssible in exercise of the
power of superintendence of the Central Governnent under
Section 4(1) Act. The mtter now to be considered de hors
hors the Single Directive.

Power of the Suprene court

In view of the conmon perception shared by everyone
i ncluding the Government of India and the |ndependent
review Commttee (IRC) of the need for insulation of the
need for /insulation of the CBl  from extrancous influence of
any kind, it is inperative that some action is wurgently
taken to prevent the continuance of this situation with a
view in ensure proper inplenentation of the rule of |aw
This is the need of equality guaranteed in the Constitution
The right to equality in a situation like this is that of
the Indian polity /and” not nmerely of a few individuals. The
powers conferred on this Court by the Constitution are anple
to renedy this defect and to ensure -enforcenent of the
concept of equality.

There are anple powers conferred by Article 32 read
with Article 142 to nake orders which have the effect of |aw
by virtue of article 141 and there is nandate to al
authorities to act in aid of the orders of this Court as
provided in Article 144 of the Constitution. In a catena of
decisions of this Court, this power has been recogni sed and
exercised, if need be, by issuing necessary directions to
fill the wvacuumtill such time the legislature steps into
cover the gap or the executive discharges its role. /it is in
the discharge of this duty that the IRC was constituted by
the Governnent of India wth a view to -obtain its
reconmendations after an indepth study of the problem in
order to inplenent them by suitable executive -directions
till proper legislation is enacted. The report of the IRC
has been given to the Government of India but because of
certain difficulties in the present context, no further
action by the executive has been possible. The study having
been nade by a Committee considered by the Government of
India itself as an expert body, it is safe topact on the
recommendations of the IRC to formulate the directions of
this Court, to the extent they are of assistance. In the
remai ning area, on the basis of the study of the IRC and its
reconmendations, suitable directions can be forrmulate to

fill the entire vacuum This is the exercise we propose to
performin the present case since this exercise can no
| onger be del ayed. it is essential and indeed the

constitutional obligation of this court under the aforesaid
provisions to i ssue the necessary directions in this behalf.
We now consider formulation of the needed directions in the
performance of this obligation. The directions issued herein
for strict conpliance are a to operate till such tine as
they are replaced by suitable legislation in this behalf.
There is another aspect of rule of law which is of
equal significance. Unl ess a proper investigation is nade
and it is followed by an equally proper prosecution, the
effort nade would not bear fruition. The recent experience
in the field of prosecution s also discouraging. To
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enphasise this point, sone reference has to be nade to a

| arge nunber of prosecution |aunched as a result of
nmonitoring by the court in this matter which have resulted
in discharge of the accused at the threshol d. It took

serval years for the CBI to commence investigation and that
too as a result of the monitoring by this Court. It is not
as if the CBlI, on conclusion of the investigation, forned
the opinion that no case was nade out for prosecution so
that the earlier inaction may have been justified. The CB

did file nunerous chargesheets which indicated that inits
viewa prim facie case for prosecuti on had been made out.

This alone is sufficient to indicate that the earlier
i naction was unjustified. . However, discharge of the accused
on filing of the chargesheet indicates, irrespective of the
ultimate outcome of the matters pending in the higher
courts, that the trial court at |east was not satisfied that
a prima facie casewas nade out- by the investigation. These
facts are sufficient to i ndi cate t hat ei t her the
i nvestigationor the prosecution or both were lacking. A
simlar result of discharge of the accused in such a |arge
nunber of cases where chargesheets has been filed by the CB

is not consistent with any other inference. The need for a
strong and conpetent prosecution machinery and not nerely a
fair and conpetent investigation by the CBI can hardly be

over enphasi sed. This is the occasion for us to take the
view that a suitable machinery for prosecution of the cases
filed in court by the CBl is al'so essential to ensure

di scharge of its full responsibility by the CBI. Unless a
conpetent prosecution follows~ a fair and conpet ent
i nvestigation, the exercise in the ultimte analysis would
be futile. I nvestigation without inmproving the prosecution
machinery is of no practical significance. W would,
therefore, consider the aspect of prosecution also in the
fornul ati on of the guidelines.

In exercise of the powers of this Court under Article
32 read with Article 142, guidelines and directions have
been issued in a | arge nunber of cases and a brief reference
to a fewof themis sufficient. In Erach Sam Kanga etc. vs.
Union of India & Anr. (Wit Petition No. 2632 of 1978 etc.
etc.) decided on 20th march, 1979, the Constitution Bench
| aid down certain guidelines relating to the Emigration Act.
In Lakshm Kant Pandey vs. Union of India (in re: Foreign
Adoption), 1984 (2) SCC 244, guidelines for adoption of
m nor children by foreigners were laid down. Simlarly in
State of West Bengal & Ors. etc. vs. Sanpat Lal & ors. etc.
1985 (2) SCR 256, K. Veeraswami vs. Union of India and
QO hers, 1991 (3) SCC 655, Union Carbide Corporation and
O hers vs. Union of India and Ohers, 1991 (4) SCC 584,
Del hi Judicial Service Association etc. vs. State of Q@ujarat
and Gthers etc.(Nadiad Case), 1991 (4) SCC 406, /'Delh
Devel opnent Authority vs. Skipper Construction Co. (P) Ltd.
And Another, 1996 (4) SCC 622 and Dinesh Trivedi, MP. and
O hers vs. Union of India and Ohers, 1997 (4) SCC. 306,
guidelines, were laid down having the effect of  law,
requiring rigid conpliance. |In Suprenme Court Advocates-on-
Record Associations and Qhers vs. Union of India (lInd
Judge Case), 1993 (4) SCC 441, a 9-Judge Bench laid down
guidelines and norms for the appointnent and transfer of
Judges which are being rigidly followed in the matter of
appoi ntnents of Hi gh Court and Suprene Court Judges and
transfer of Hi gh Court Judges. More recently in Vishakha
and Gthers vs. State of Rajasthan and Qhers, 1997 (6) SCC
241, el aborate guidelines have been | aid down for observance
in wrk places relating to sexual harassment of working
worren. I n Vishaka, it was said:




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 33 of 39

"The obligation of this court under Article 32 of
the Constitution for the enf or cenent of t hese
fundanental rights in the absence of |egislation nust
be viewed along with the rule of judiciary envisaged in
the Beijing Statement of Principles of the |Independence
of the Judiciary in the LAWASLA region. These
principles were accepted by the Chief Justices of Asia
and the Pacific at Beijing in 1995 (*) As anended at
Mani | a, 28th August, 1997 as those representing the
m ni mum st andards necessary to be observed in order to
mai ntain the independence and effective functioning of
the judiciary The objectives of the judiciary mentioned
in the Beijing Statenent are:

"Cbj ectives of the Judiciary:

10. The objectives and functions
of the Judiciary include the
fol | owi ng:

(a) to ensure that all persons are
able to [live securely under

the Rule of Law
(b) to pronote, wthin the proper

[imts of the judicia
function, the observance and
t he att ai nnent of human
rights; and

(c) to admi ni ster t he | aw
impartially anbng persons and
bet ween per sons and the
State."

Thus, an exercise of  this kind~ by the court is now a well
settled practice which has taken firm roots in our
constitutional jurisprudence. This exercise is essential to
fill the void in the absence of suitable legislation to
cover the field.

As pointed out in Vishakha (supra), it is the duty of
the executive to fill the vacuum by executive orders because
its field is coterminous wth that of the |egislature, and
where there is inaction even by the executive, for whatever

reason, the judiciary nust step in, in exercise of its
constitutional obligations under the aforesaid provisions to
provide a solution till such tine as the |egislature acts to

performits role by enacting proper |egislation to cover the
field.
On this basis, we now proceed to give the directions

enuner ated hereafter for rigid conpliance till such tinme as
the legislature steps in to substitute them by proper
| egi sl ati on. These directions nmade under Article 32 read

with Article 142 to inplement the rule of |aw wherein the
concept of equality enshrined in Article 14 is enbedded,
have the force of |aw under Article 141 and, by virtue of
Article 144, it is the duty of all authorities, “civil and
judicial, in the territory of India to act in aid of this
Court. In the issuance of these directions, we  have
accepted and are reiterating as far as possible the
recomendati ons nmade by the I RC
It is a sinmlar perception in England which has led to
the constitution of a Committee headed by Lord Nolan on
"Standards in Public Life'. In Volume 1 of Lord Nolan’'s
Report (1995), the general reconmendati ons made are:
General reconmendation
4. Sone of our concl usi ons have genera
application across the entire service;
Principles of public life
5. The general principles of conduct which
underpin public life need to be restated. W have done
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this. The seven principles of selflessness, integrity,
objectivity, accountability, openness, honesty and
| eadership are set out in full on page 14.

Codes of Conduct

6. Al'l public bodies should draw up Codes of Conduct
i ncorporating these principles

| ndependent Scrutiny

7. Internal systens for maintaining standards should be
supported by independent scrutiny.

Educati on
8. More needs to be done to pronote and reinforce
standards of conduct in public bodies, in particular
through guidance and training, including induction
training".

The Seven Principles of Public Life are stated in the
Report by Lord Nol an, t hus:
"The Seven Principles of Public Life
Sel f| essness
Hol ders of public office should take decisions solely
interns of the public interest. They should not do so in
order to —gain financial or other ~material benefits for
thensel ves, their fanmly, or their friends.
Integrity
Hol ders of public office should not place thenselves
under any financial = or ot her obligation to outside
i ndividuals or organisations that mght influence themin
the performance of their official duties.
ohjectivity
In carrying out public business, including making
public appointments, awarding contracts, _or reconmending
i ndividuals for rewards and benefits, holders of public
of fice shoul d make choices on nerit
Accountability
Hol ders of public office are accountable for ' their
deci sions and actions to the public and nust submt
thenselves to whatever scrutiny is appropriate to their
office

Openness
Hol ders of public office should be as openas possible
about all the decisions and actions that they take. They

should give reasons for their decisions and restrict
information only when the w der public interest clearly
denmands.

Honesty

Hol ders of public office have a duty to -declare any
private interests relating to their public duties and to
take steps to resolve any conflicts arising ina way that
protects the public interest.

| eader ship

Hol ders of public office should pronmote and  support
these principles by | eadership and exanple."

These principles of public life are of 'genera
application in every denocracy and one is expected to bear
themin mnd while scrutinising the conduct of every holder
of a public office. It is trite that the holders of public
offices are entrusted with certain powers to be exercised in
public interest alone and, therefore, the office is held by
themin trust for the people. Any deviation fromthe path
of rectitude by any of them anounts to a breach of trust and
must be severely dealt wth instead of being pushed under
the carpet. If the conduct ampunts to an offence, it nust
be pronptly investigated and the offender against whom a
prima facie case is nmade out should be prosecuted
expeditiously so that the nmjesty of lawis upheld and the
rule of |aw vindicated. It is duty of the judiciary to
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enforce the rule of law and, therefore, to guar
erosion of the rule of |aw.

The adverse inpact of lack of probity in pu
| eading to a high degree of corruption is nanifold.
has adverse effect on foreign investnment and fun
the International Mnetary Fund and the Wrld Bank
warned that future aid to under-devel oped countri
subject to the requisite steps being taken to

d agai nst

blic life

It also
ding from
who have
es may be
eradi cat e

corruption, which prevents international aid fromreaching

those for whomit is nmeant. |Increasing corruptio
to investigative journalismwhich is of value to
soci ety. The need to highlight <corruption in pu
through the nediumof public interest litigation
judicial review may be frequent in India but is no
in other countries: R'v Secretary of State for Fo
Commonweal th Affairs, (1995) 1 WR 386.

O course, the necessity of desirable p
evol ved by court rules to ensure that such a liti
properly conducted ~and confined only to nmattes o
interest is~ obvious. Thisis the effort nmade

n has | ed
a free
blic life
i nvoki ng
t unknown
reign and

rocedur es
gation is
f public
in these

proceedi ngs for the enforcenment ~of fundamental rights

guaranteed in the Constitution in exercise o
conferred on this Court for doing conplete justi
cause. It cannot ~be doubted that there is a ser

rights aspect involved in such a proceeding bec

f powers
ce in a
ous human
ause the

prevailing corruption in public life, if permtted to

continue unchecked, has ultinmately the del eterious
erodi ng the Indian polity.

As a result of the aforesaid discussion, we hereby
under :

ef fect of

direct as

. CENTRAL BUREAU OF | NVESTI GATION (CBlI) ~AND CENTRAL

VI d LANCE COWM SSI ON (CVQ)
1. The Central Vigilance Comm ssion (CVC) shal
statutory status.

2. Sel ecti on for t he post of Centr al
Conmi ssi oner shall be made by a Committee conpri
Prime Mnister, Home Mnister  and the Leader

Qpposition from a panel of outstanding civil ser
others with inpeccable integrity to be furnished
Cabi net Secretary. The appoi ntnment shall be nad

be given
Vi gil ance
sing the
of the
vants and
by the
e by the

President on the basis of the recomendations nade by the

Comm ttee. This shall be done imediately.

3. The CVC shall be responsible for the
functioning of the CBI. Wiile Governnent sha
answerable for the CBI's functioning, to introduc
objectivity in the nechanism to be established
viewing the CBlI's working, the CVC shall be entru
the responsibility of superintendence over| t

functioning. The CBI shall report to the CVC ab
t aken up by it for i nvestigation; pr og
i nvestigations; cases in which chargesheets are
their progress. The CVC shall review the progre
cases noved by the CBI for sanction of prosecution

servants which are pending with conpetent aut
specially those in which sanction has been de
refused.

4, The Central CGovernnment shall take al
necessary to ensure that the CBlI functions effect
efficiently and is viewed as a non-partisan agency.
5. The CVC shall have a separate section in i
Report on the CBI's functioning after the su
function is transferred to it.

6. Recommendati ons for appointnent of the Direc
shal |l be nade by a Committee headed by the Centra
Conmi ssioner with the Home Secretary and

ef fici ent
I remain
e visible
for over
sted with
he CBI's
out” cases
ress of
filed and
ss of al

of "public
horities,
| ayed  or

nmeasur es
ively and

ts Annua
pervi sory

tor, CB
Vi gi | ance
Secretary
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(Personnel) as nenbers. The views of the incunbent Director
shall be considered by the Commttee for making the best
choice. The Conmittee shall draw up a panel of IPS officers
on the basis of their seniority, integrity, experience in
investigation and anti - corruption work. The fina
sel ection shall be made by Appointments Committee of the
Cabinet (ACC) fromthe panel recomended by the Sel ection
Conmi ttee. If none anobng the panel is found suitable, the
reasons the reasons thereof shall be recorded and the
Commi ttee asked to draw up a fresh panel

7. The Director, CBI shall have a mninumtenure of two
years, regardless of the date of his superannuation. This
woul d ensure that an officer suitable in all respects is not
ignored nerely because he has less than two years to
superannuate fromthe date of his appointnment.

8. The transfer of an-incunmber Director, CBl in an
extraordi nary situation, including the need for himto take
up a nore inmportant assignment, should have the approval of
the Sel ection Commi ttee.

9. The " Director, CBI  shall have full freedom for
al l ocation of work wthin _the —~agency as also for
constituting teams for investigations. Any change nade by

the Director, CBlI in the Head of an investigative team
shoul d be for cogent reasons and for inprovenent in
i nvestigation, the 'reasons being recorded.

10. Selection/extention of tenure of  officers upto the
| evel of Joint Director (JD) shall ~be decided by a Board
conprising the central Vi gi | ance Conmi ssi oner, Hone
Secretary and Secretary (Personnel) wth the Director, CB
providing the necessary inputs. ~ The extension of tenure or
premature repatriation of officers wupto the |evel of Joint
Director shall be with final approval = of the Board. Only
cases pertaining to the appointnent or extension of tenure
of officers of the rank of Joint Director or above shall be
referred to the Appointnents Conmittee of the Cabinet (ACC
for decision.

11. Proposals for inprovenent of (infrastructure, nethods of
i nvestigation, etc. should be decided urgently. In order to
strengthen CBlI's in-house expertise, professionals fromthe
revenue, banking and security sectors should be inducted
into the CBI.

12. The CBI Manual based on statutory provisions of the Cr
P.C provi des essenti al gui del i nes for t he CBl s
functi oning. It is inperative that the CBl- adheres
scrupulously to the provisions in the Manual inrelation to
its investigative functions, Ilike raids,  scizure and
arrests. Any deviation from the established  procedure
shoul d be viewed seriously and severe disciplinary action
t aken agai nst the concerned officials.

13. The Director, CBI shall be responsible for ensuring the
filing of chargesheets in courts within the stipulated time
limts, and the matter should be kept under constant review
by the Director, CB

14. A document on CBlI’'s functioning should be published
within three nonths to provide the general public wth a
feedback on investigations and information for redress of
genui ne grievances in a nanner which does not conpromni se
with the operational requirements of the CBI

15. Tinme limt of three nonths for grant of sanction for
prosecution nust be strictly adhered to. However ,
additional tine of one nonth may be allowed where
consultation is required with the Attorney CGeneral (AG or
any other law officer in the AGs office.

16. The Director, CBlI should conduct regul ar appraisal of
personnel to prevent corruption and/or inefficiency in the
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agency.
[11. ENFORCEMENT DI RECTORATE

1. A Selection Conmittee headed by the Central Vigilance
Conmi ssioner and including the Hone Secretary, Secretary
(Personnel ) and Revenue Secretary, shall prepare a panel for
appoi ntnent of the Director, Enforcenent Directorate. The
appointnent to the post of Director shall be nade by the
Appoi ntmrents Committee of the Cabinet (ACC) fromthe pane
recormmended by the Sel ection Conmittee.

2. The Director, Enforcenent Director |ike Director, CB
shall have a minimumtenure of two years. 1In his case also
premature transfer for any extraordinary reason should be
approved by the aforesaid Selection Conmttee headed by the
Central Vigilance conmi ssioner

3. In view of the importance of the post of Director,
Enforcenent Directorate, it shall be upgraded to that of a
Addi tional Secretary/Special Secretary to the Governnent.

4. Oficers of the Enforcement Directorate handl i ng
sensitive assignments shall be provided adequate security to
enabl e themto discharge their functions fearlessly.

5. Ext ensi ons of tenure upto the'level of Joint Director
in the Enforcement Directorate should be decided by the said
Conmittee headed by the Central Vigilance Conmi ssioner

6. There shall be no premature nedia publicity by the
CBI / Enf or cenent Directorate.

7. Adj udi cati on/ commencenent of prosecution shall be nmade
by the enforcenent Directorate withina period of one year

8. The Director, Enforcenent Directorate shall nonitor and
ensure speedy conpl etion of investigations/adjudications and
| aunchi ng of prosecutions. Revenue Secretary nmust review
their progress regularly.

9. For speedy conduct of investigations abroad, the
procedure to approve filing of applications for  Letters
Rogatory shall be streamined and, if -necessary, ' Revenue
Secretary authorised to grant the approva

10. A conprehensive circular shall® be published by the
Directorate to inform the public about the
procedures/systens of its functioning for the sake of
transparency.

11. In-house |l egal advice nechanism shall be strengthened
by appoi nt mrent of conpet ent | egal  advi sers in the
CBI/Directorate of Enforcement.

12. The Annual Report of the Departnment of Revenue shall
contain a detailed account on the working of the Enforcenent
Directorate.

[11. NODAL AGENCY

1. A Nodal Agency headed by the Home Secretary with Menber
(I'nvestigation), Central Board of Direct Taxes, Director
General, Revenue Intelligence, Director, Enforcenent’ and
Director, CBI as menbers, shal |l  be constituted for
coordinated action in cases having politico-bureaucrat-
crimnal nexus.

2. The Nodal Agency shall meet at |east once every nonth.
3. Working and efficacy of the Nodal Agency should  be
wat ched for about one year so as to inprove it upon-the
basi s of the experience gained within this period.

'V PROSECUTI ON AGENCY

1. A panel of conpetent | awyers of experience and
i npeccabl e reputation shall be prepared with the advice of
the Attorney General Their services shall be utilised as
Prosecuting Counsel in cases of significance. Even during
the course of investigation of an offence, the advice of a
| awyer chosen from the panel should be taken by the
CBI / Enf orcenent Directorate.

2. Every prosecution which results in the discharge or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 38 of 39

acquittal of the accused nust be reviewed by a | awyer on the
panel and, on the basis of the opinion given, responsibility
should be fixed for dereliction of duty, if any, of the
concerned officer. In such cases, strict action should be
taken against the officer found guilty of dereliction of
duty.

3. The preparation of the panel of |lawers with approva
of the Attorney General shall be conpleted wthin three
nont hs.

4. Steps shall be taken imediately for the constitution
of an able and inpartial agency conprising persons of
uni mpeachabl e integrity to perform functions akin to those
of the Director of Prosecutions in UK On the constitution
of such a body, the task of supervising prosecutions

l aunched by the CBIL/Enforcenent Directorate shall be
entrusted to it.

5. Till the constitution of ~the aforesaid body, Specia
Counsel shall be appointed for the conduct of inportant

trials on’ the recommendati on of the Attorney General or any
ot her law officer designated by him

The learned amicus curiae had urged us to issue
directions for the appointrment of an authority akin to the
Special or |Independent Counsel in the United States of
Arerica for the investigation of <charges in politically
sensitive matters and for the prosecution of those cases and
to ensure that appointnments to sensitive posts in the CB
and other enforcenment agencies and transfers therefromwere

not made by the political executive: We are of the view
that the tinme for ‘these drastic steps has not come. It is
our hope that it never will,  for we entertain the belief

that the investigative agencies shall function far better
now, having regard to all that has happened since these wit
petition were admitted and to the ~directions which are
contained in this judgment. The personnel | of the
enf orcenent agencies should not- nowlack the courage and
i ndependence to go about their task as they should, even
where those to be investigated are prom nent and powerful
per sons.

In view of the problemin the States being even nore
acute, as claborately discussed in the Report of the
Nati onal Police Comm ssion (1979), there is urgent need for
the State Government also to set up credible nechanismfor
selection of the Police Chief in the States. The Centra
CGovernment  nust pursue the matter wthin the State
Governnents and ensure that a simlar mechanism as
i ndi cated above, is set up in each State for the
sel ection/ appoi ntnent, tenure, transfer and posting of not
nerely the Chief of the State Police but also all police
officers of the rank of Superintendent of Police and above.
It is shocking to hear, a matter of conmon know edge, that
in sone States the tenure of a Superintendent of ‘Police is
on an average only a fee nonths and transfers are nade for

whi nsi cal reasons. Apart from denoralising the ' police
force, it has also the adverse effect of politicizing the
personnel. It is, therefore, essential that pronpt neasures

are taken by the Central Governnent wthin the anbit of
their constitutional powers in the federation to inpress
upon the State Governments that such a practice is alien to

the envisaged constitutional nachinery. The situation
described in the National Police Conmm ssion’s Report (1979)
was alarmng and it has beconme nuch worse by now. The

desperation of the Union Home Mnister in his letters to the
state Governnents, placed before us at the hearing, reveal a
di stressing situation which nmust be cured, if the rule of
law is to prevail. No action within the constitutiona
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schene found necessary to renedy the situations is too
stringent in these circunstances.

In the result, we strike down Directive No. 4.7(3) of
the Single Directive quoted above and issue the above
directions, which have to be construed in the light of the
earlier discussion. The Report of the |Independent Review
Conmittee (IRC) and its recommendations which are simlar to
this extent can be read, if necessary, for a proper
appreci ation of these directions. To the extent we agree
with the conclusions and reconmmendations of the IRC, and
that is a large area, we have adopted the same in the
fornmul ation of the above directions. These directions
require the strict conpliance/ adherence of the Union of
India and all concerned.

The wit petitions are disposed of in the above terns

Crimnal Msc. Petition Nos. 5879-5882 of 1997

In view of the disposal of the wit petitions in the
manner /i ndi cated above and in the facts and circunstances of
the cases, we do not consider it necessary now to exam ne
the appointnent of Shri RC. Sharna as Director, CBI
Mor eover, the ~tenure of Shri Sharnma as Director, CBl is to
end soon. W nmake it clear that Shri Sharma is not to be
continued as CBI Director ~beyond the date of expiry of his
present tenure. Accordingly, these Cl. M Ps. are disposed
of in this manner.

In view of the wthdrawal of C WWP.No.2992 of 1997 in
the Del hi High Court as required by this Court’s order dated
11.9.1997, no further order for the disposal of C.WP. No.
2992 of 1997 is necessary.




