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ACT:

Crimnal Trial--Quashing of Proceedings -Ilnherent power of
Hi gh Court - - Wen to be exercised--Code of Crimna
Procedure, 1898 (V of 1898), s. 561-A

HEADNOTE

One S lodged a first information report against K  Wen K
found that no action was taken on-the report for  severa
nonths he filed a crimnal conplaint against S contending
that the report |odged by S was false. At the instance of S
the magi strate ordered K s conplaint to stand adjourned til
the police made its final report on the first information
report. Thereupon K noved the H gh Court under s. 561 -A of
the Code of Crimnal Procedure for quashing the proceedings
initiated by the first information report. Pending the
hearing the police submitted its report under s. 173 of the
Code. Subsequently the Hi gh Court disnissed the petition
K obt ai ned speci al | eave and appeal ed:

Hel d that no case for quashing the proceedings was made
out. The inherent "Jurisdiction of the Hi gh Court could be
exercised to quash proceedings in a proper case either to
prevent the abuse of the process of any Court or otherw se
to secure the ends of justice. The following “are sone
categories of cases where the inherent jurisdiction  could
and shoul d be exercised to quash proceedi ngs:

(i) where there was a |l egal bar against the institution  or
conti nuance of the proceedings;

(ii) where the allegations in the first infornmation report
or conpl ai nt did not make out the offence alleged; and
(iii)where either there was no |egal evidence adduced in
support of the charge or the evidence adduced clearly or
mani festly failed to prove the charge

In exercising its jurisdiction under s. 561-A of the Code
the High Court cannot enbark upon an enquiry as to whether
the evidence in the case is reliable or not . In the present
case there was no legal bar to the institution of the
proceedi ngs or to their continuance; the allegations made in
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the first information report did constitute the offences
alleged and it could not be contended that on the face of
the record the charge was unsustai nabl e.

In re: Shripad G Chandavarkar, A I.R 1928 Bom 184, | agat
Chandra Mzundar v. Queen Enpress, (1899) I.L.R 26 Cal
786, Dr. Shankar Singh v. The State of Punjab, (1954) 56
Punj . L.W 54, Nripendra Bhusan Ray v. Govi nd Bhandhu
Maj undar, A.1.R 1924 Cal. 1018 and Rananat han Chettiar v.
K. Sivarama Subrahmanya Ayyar, (1924) |.L.R 47 Mad. 722,
referred to.

S.P. Jaiswal v. The State, (1953) 55 Punj. L.R 77, distin-
gui shed,

389

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON:, Cri m nal Appeal No. 217 of
1959.

Appeal by special |eave fromthe judgnent and order dated
Sept enber 10, 1959 of the Punjab H'gh Court in Crinina

Msc. No. 559 of 1959.

Appel | ant in person

S. M  Sikri, Advocate-CGeneral for the State of Punjab

Mohi nder Singh Punnan, "T. M Sen and D. Cupt a, for the
respondent.

1960. March 25. The Judgnent of the Court was

del i vered by

GAJENDRAGADKAR, J.-On Decenber 10, 1958, M. M L. Sethi
| odged a First Information Report agai nst the appellant M.
R P. Kapur and alleged that he and his nother-in-law Ms.
Kaushal ya Devi had conmitted of fences under ss. 420-109, 114
and 120B of the Indian Penal Code. Wen the appellant found
that for several nmonths no further action was taken on the
said First Information Report which was hanging |like a sword
over his head he filed a crimnal conplaint on April 1,
1959, against M. Sethi under ss. 204, 211 and 385 of the
Indian Penal Code and thus took upon hinself the onus to
prove that -&he First Information Report |odged by M. Seth

was false. On the said conplaint M. Sethi noved that the
proceedi ngs in question should be stayed as the police had
not made any report on the First Information Report | odged
by himand that the case started by himwas still _pending
with the police. After hearing argunents the |earned
Magi strate ordered that the appellant’s conplaint _should
st and adj our ned.

Ther eupon the appel |l ant noved the Punjab H gh Court under s.
561 -A of the Code of Crimnal Procedure for ~quashing the
proceedings initiated by the First Information Report in
guesti on. Pendi ng the hearing of the said petitionin the
sai d High Court the police report was submtted under s. 173
of the Code on July 25, 1959. Subsequently, on Septenber
10, 1959, M. Justice Capoor heard the appellant’s petition
and held that no case had been nade out for quashing the
proceedi ngs under s.561-A. In the result the petition was

dismssed. It is against this order that the appellant has
come to this Court by special |eave,

50

390

The material facts leading to the proceedi ngs against the
appellant lie within a very narrow conpass. |t appears that

in January 1957 the nother-in-law of the appellant and his
wife entered into an agreenent with the owners of certain
lands in village Mohammadpur Munirka to purchase |ands at
Rs. 5 per sg. yd. Earnest noney was accordingly paid to the
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vendors and it was agreed that the sale had to be conpleted
by April 13, 1957; by consent this period was extended to
June 13, 1957. Meanwhile, on March 8, 1957, notifications
were issued by the Chief Comm ssioner under ss. 4 and 6 of
the Land Acquisition Act, 1894, for acquiring considerable
area of land which included the lands belonging to the
vendors; this acquisition was intended for the housing
schene of the Mnistry of W rks, Housing and Supply in the
CGovernment of India. The proposed acquisition was treated
as one of urgency and so under s. 17 of the Acquisition Act
possessi on of the |and was taken by the Collector on June 8,
1957. Sone of the persons concerned in the said |lands fil ed
obj ections against the validity of the action taken under s.

17. It was under these circunstances that the sale deeds
were executed by the vendors in favour of Ms. Kaushalya
Devi and certain other vendees on June 12, 1957. It appears

that the vendees  presented their claim before the Land
Acqui sition Col lector -and an award has been made in Septem
ber 1958 by which Ms. Kaushalya Devi has been allowed
conpensation at Rs. 3-8-0 per sq. yd. That is howthe title
of the lands in question passed to M's. Kaushal ya Devi.

The First Information Report filed by M. Sethi alleges that
he and the appellant were friends and that on January
4,1958, the appellant dishonestly and fraudulently advised
himto purchase 2,000 sqg. yds. of land in Khasra Nos. 22,
23, 24 and 25 in the aforesaid village Mhamradpur Minirka
on the representation that as owner of the land in the area
M. Sethi would get a plot of desired dinensions in the sane
area developed by the Mnistry under its housing schemne.
The appellant also represented to M. Sethi, according to
the First Information Report, that since under the schene no
person woul d, be allotted nore than one
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pl ot he would have to surrender a part of his land; that is
why as a friend he was prepared to give to M. Sethi one
plot at the price at which it had been purchased. According
to M. Sethi the appellant dictated an application which he
was advised to send to the Secretary of the Mnistry of
Wrks and he accordingly sent it as advised. The  First
Informati on Report further alleges that the -appellant had
assured M. Sethi that the | and had been purchased by his
nother-in-law at Rs. 10 per sqg. yd. Acting on this
representation M. Sethi paid Rs. 10,000 by cheque drawn in
favour of Ms. Kaushalya Devi on January 6, 1958. Thi s
cheque has been cashed. Subsequently a draft of the sale
deed was sent by the appellant to M. Sethi in the beginning
of March 1958 and on March 6, 1958, a further sum of Rs.
10,000 was paid by cheque. The draft was duly returned to
the appellant wth a covering letter in which M. ~ Sethi
stated that he would have |liked to add one clause to the
deed to the effect that in the event of the authorities not
accepting the sale for the purpose of allotnent, the ' ‘anmount
of Rs. 20,000 would be refunded to hinm and he expressed,
the hope that even if the said clause was not included in
the docunment the appellant would accept it. The sale deed
in favour of M. Sethi was registered on March 21, 1958. It
is this transaction which has given rise to the First
I nformati on Report in question

Broadly stated the First Information Report is based on four
materi al all egations about fraudul ent m srepresentation. It
is alleged that the appellant fraudulently msrepresented to
M. Sethi that the | and had been purchased at Rs. 10 per sq.
yd.; that the appellant fraudulently concealed from M.
Sethi the pendency of the proceedings before the Land
Acqui sition Collector, Delhi, and of the acquisition of the
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said property wunder s. 17 of the said Act; he also nade
simlar fraudul ent m srepresentations as regards the schene
of housing to which he referred. As a result of these
m srepresentations M. Sethi entered into the transaction
and parted with Rs. 20,000. That in brief is the nature of
the conplaint nmade by M. Sethi in his First Information
Report . The appel | ant urged before the Punjab Hi gh Court
that the case started agai nst
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himby the First Information Report should be quashed under
s. 561-A of the Code. The Punjab H gh Court has rejected
the appellant’s contention. The question which arises for
our decision in the present appeal is: Was the Punjab Hi gh
Court in error in refusing to exercise its i nher ent
jurisdiction under s.561 -A of the Code in favour of the
appel l ant ?

Before dealing with the merits of the appeal it is necessary
to consider the nature and scope of the inherent power of
the Hi gh Court wunder s. 561 -A of the Code. The said
section. 'saves the inherent power of the H gh Court to nake
such orders as may be necessary to give effect to any order
under this Code or to prevent abuse of the process of any
court or otherwi se to secure the ends of justice. There is
no doubt that this inherent power cannot be exercised in
regard to matters specifically covered by the ot her
provi sions of the Code. |In the present case the mmgistrate
bef ore whom the police report has been filed under s. 173 of
the Code has yet not applied his mind to the nerits of the
said report and it nmay be assuned in favour of the appell ant
that his request for the quashing of the .proceedings is not
at the present stage covered by any specific provision of
t he Code. It is well-established that the i nher ent
jurisdiction of the Hi gh Court can be exercised to quash
proceedi ngs in a proper case either to prevent the abuse of
the process of any court or otherw se to secure the ends of
justice. Odinarily crimnal proceedings instituted agai nst
an accused person nust be tried under the provisions of the
Code, and the H gh Court would be reluctant to “interfere
with the said proceedings at an interlocutory stage. /It is
not possible, desirable or expedient to lay down any
inflexible rule which would govern the exercise of this
i nherent jurisdiction. However, we nmay indicate some
categories of cases where the inherent jurisdiction can and
shoul d be exercised for quashing the proceedi ngs. There may
be cases where it nay be possible for the High Court to take
the view that the institution or continuance of crimina
proceedi ngs against an accused person may anount to the
abuse of the process of the court or that the quashing of
t he i npugned proceedi ngs woul d secure the ends of
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justice. If the crimnal proceeding in question is in
respect of an offence alleged to have been committed by an
accused person and it manifestly appears that there is a
| egal bar against the institution or continuance of the said
proceedi ng the H gh Court would be justified in quashing the
proceeding on that ground. Absence of the requisite
sanction may, for instance, furnish cases under this
category. Cases may al so arise where the allegations in the
First Informati on Report or the conplaint, even if they are
taken at their face value and accepted in their entirety, do
not constitute the offence alleged; in such cases no ques-
tion of appreciating evidence arises; it is a matter nerely
of looking at the complaint or the First Information Report
to decide whether the offence alleged is disclosed or not.
In such cases it would be legitimate for the Hi gh Court to
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hold that it would be manifestly unjust to all ow the process
of the crimnal court to be issued against the accused

per son. A third category of cases in which the inherent
jurisdiction of the High Court can be successfully invoked
may also arise. In cases falling under this category the

al | egati ons nade agai nst the accused person do constitute an
offence alleged but there is either no legal evidence
adduced in support of the case or evidence adduced clearly
or manifestly fails to prove the charge. In dealing wth
this class of cases it is inportant to bear in nind the
di stincti on between a case where there is no |legal evidence
or where there is evidence which is manifestly and clearly
inconsistent with the accusati on made and cases where there
is legal evidence which on.its appreciation may or nay not
support the accusation in .question. In exercising its
jurisdiction under s. 561-A the H gh Court would not enbark
upon an enquiry as to whether the evidence in question is
reliable or not: That is the function of the trial magis-
trate,  and ordinarily it would not be open to any party to
i nvoke tthe Hi gh Court’s inherent jurisdiction and’” contend
that on a reasonable appreciation  of the evidence the
accusation made agai nst the accused woul d not be sustained.
Broadly stated that is the nature and scope of the inherent
jurisdiction of the H gh Court under s. 561-Ain the nmatter
of quashi ng
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crimnal proceedings, and that is theeffect of the judicia
deci sions on the point (Vide: In Re: Shripad G Chandavarkar
(1), Jagat Onandra Mzundar v. Queen Enpress (2 ), Dr.
Shanker Singh v. The State of Punjab (3 ), Nripendra Bhusan
Ray v. Govind Bandhu Majundar(4 ) and Ramanat han Chettiyar
v. K.  Sivarama Subrahnmanya Ayyar (5).)

M. Kapur, who argued his own case with ability before us,
strongly relied on the decision of the Punjab High Court in
S. P. Jaiswal v. The State & Anr. (6) and contended that in
the interest of justice and in order to avoid unnecessary
harassment to himwe shoul d oursel ves exam ne the /evidence
on record and deci de whether the said evidence can’ possibly
lead to his conviction. In that case Jaiswal was charged
with having committed of fences under’s. 147 and s. 452 of
the Code and it does appear fromthe judgnent of ~the High
Court that the | earned judge el aborately considered all the
evidence on which the prosecution relied and cane to the
conclusion that the proceedi ngs taken against Jaiswal and
his co-accused should be quashed. It is,- however, ~clear
from the judgment that the | earned judge was very much
inmpressed by the fact that the police had reported that
there was no case or at the nost only a technical offence
agai nst Jaiswal but the district nmagistrate had  interfered
with the statutory duty of the police and had directed the
police officer concerned to prosecute him On these facts
the Ilearned judge was inclined to take the view that | there
was a violation of the fundamental right guaranteed to
Jai swal under Art. 21 of the Constitution. Besides, in the
opinion of the |I|earned judge the evidence on which the
prosecution relied showed that the essential ingredients of
the offence charged were missing " and the very essentials
were non-existent". It is on these findings that the
crimnal proceedi ngs agai nst Jai swal were quashed. It is
unnecessary for wus to consider .whether the fundanenta
right guaranteed under Art. 21 had really been contravened
or not. W have nerely referred to the relevant findings
recorded by

(1) A 1.R 1928 Bom 184.

(2) (1954) 56 Punjab L.R 54.
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(3) (1924) |.L.R 27 Mad. 722.

(4) (1899) I.L.R 26 Cal. 786.

(5) A l.R 1924 Cal. 1018.

(6) (1953) 55 Punjab L.R 77.
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the Ilearned judge in order to enphasise the fact that this
deci si on cannot be read as an authority for the proposition
that an accused person can approach the Hi gh Court under s.
561-A of the Code and ask it to appreciate the evidence
adduced against himand quash the proceedings in case it
thought that the said evidence did not justify the charge.
In fact, in dealing with the case the |earned judge has
hinsel f approved of the several decisions which have
construed the nature and scope of the inherent jurisdiction
under s. 561-A and so the decision nust be confined to the
basi ¢ findings recorded by the | earned judge in that case.
This being the true | egal position the question which falls
for our decision is: Does the appellant show that his case
falls under any of the three categories already nentioned by
us. There is nolegal bar to the institution of the present
proceedi ngs or-their continuance, and it is obvious that the
al | egati ons made in the First Information Report do
constitute offences alleged against the appellant. Hi s
argument, however, is that the evidence on record clearly
and wunanbi guously/ shows that the allegations made in the
First Information Report are untrue; healso contends that "
certain powerful influences have been operating against him
with a view to ‘harmhimand debar him officially and
otherwi se and have instigated and |ater seized upon the
false First Information Report filed by M.~ Sethi against
hi ni'. In this connection he has naturally placed enphasis
on the fact that the investigating agency has acted wth
extraordinary dilatoriness in the mtter and that for
several nonths the police did not make the report under s.
173 of the Code.

It is true that though the conpl aint against the appellant
is essentially very sinmple in( its nature the police
authorities did not nmke their report for nearly / seven
nonths after the First Informati on Report was lodged. We
have al ready indi cated how the appellant was driven to file.
a conplaint on his own charging M. Sethi with having filed
a false First Information Report against him and how the
Report in question was filed after the appellant noved the
Hi gh
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Court by his present petition under s. 561-A It is very
much to be deplored that the police officers concerned did
not act diligently in this matter, and it is not| surprising
that this unusual delay has given rise to the apprehension
in the mnd of the appellant that the object of the /delay
was to keep the sword hanging over his head as  long as
possible. It is perhaps likely that the appellant being the
seni or-nmost  Commi ssioner in the punjab the investigating
authorities may have been cautious and circunmspect in taking
further steps on the First Information Report; but we -are
satisfied that this explanation cannot account for the
i nordi nate delay made in submtting the report under s. 173.
It is of utnost inportance that investigation into crimina
of fences nust always be free from any objectionable features
or infirmties which may legitimately lead to the grievance
of the accused that the work of investigation is carried on
unfairly or wth any wulterior notive. Even so it s
difficult to see how this conduct on the part of the police
officers can materially assist the appellant in his prayer
that the proceedi ngs which have now reached the crimna
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court shoul d be quashed.

We nust, therefore, now proceed to consider the appellant’s
case that the evidence on record is denonstrably against the
all egation of M. Sethi that he was induced by the appellant
to part with Rs. 20,000 as a result of the severa
m srepresentations alleged in the First Information Report.
He contends that the principal allegation against him is
two-fold, that he fraudulently and dishonestly concealed
from M. Sethi any information about the pendency of the
proceedi ngs before the Collector, and fraudulently re-
presented to himthat the | and had been purchased at Rs. 10
per sq. yd. According to the appel | ant , i f the
correspondence on the record is considered, and the
statenments nade by M. Sethi and his wife and their conduct
at the material tinmeare taken into account, it would
irresistibly show that the whole story about the fraudul ent
m srepresentations is untrue. - The appellant has taken us
Through™ the relevant correspondence and as referred us to

the statenments and the conduct of the parties. W are
anxi ous  not-to express
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any opinion on this part of the appellant’s argument. Al

we wish to say is that we would inevitably have to consider
the evidence ourselves and to appreciate it before we
pronounce any opinionon the validity or otherwise of the
ar gunent . It is not' a case where the appellant can justly
contend that on the face of the re. cord the charge |evelled
against himis unsustainable. The appellant no doubt very
strongly feels that on the rel evant evidence it would not be
reasonably possible to sustainthe charge but that is a

matter on which the appellant will have to -satisfy the
nmagi strate who takes cogni sance of the case. We.  woul d,
however, like to enphasise that in rejecting the appellant’s

prayer for quashing the proceedings at this stage we are
expressing no opi nion one way or-the other on the nerits of
the case.

There is another consideration which has weighed’ in our
mnds in dealing with this appeal. The appellant 'has’ cone
to this Court under Art. 136 of the Constitution against the
decision of the Punjab Hi gh Court; and the High Court has
refused to exercise its inherent jurisdiction in favour of
the appellant. VWhet her or not we woul d have come to  the
sanme conclusion if we were dealing with the matter ourselves
under s. 561-A is not really very material because in the
present case what we have to decide is whether the judgnent
under appeal is erroneous in law so as to —call for our
interference under Art. 136. Under the circunstances of
this case we are unable to answer this question in favour of
the appel |l ant.

Appeal dism ssed




