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ACT:

Pl eadi ng-Witten statenent not traverred-Relevant issue not
raised but naterial evidence led by parties-Effect-Cons-
truction of document, when involves issue of  |aw Karni kam
service inam Dunbala Dharmla i nam Madr as Per manent
Settl ement Regul ation of 1802 (Madras Regul ation 25 of 1802)
Madras Karnans Regul ation 1802 (Madras Regulation 29 of
1862) - Madras Hereditary Village O fices ‘Act, 1895 (Mad. 111
of 1895). The Madras Proprietary Estate’'s Village Service,
Act, 1894 (Mad. Il of 1894) s. 17.

HEADNOTE

The appellant filed a suit for ejectnent of the  respondent
from4 80 acres of jeroyti land and for nesne profit, which
was based on a kadapa executed by the respondent ~in 1951
agreeing to pay an annual rent, and to vacate the |and

peacefully at the end of the year of tenancy. Simlar
kadapas, were executed in earlier years. The respondent
denied that the land was jeroyti land and alleged that-,’ it

was a part of Dharmila inamland granted to his predecessors
nmore than 100 years ago though muchil akas were taken every
year, and clainmed kudiwaram rights for hinself.. He
contended that the appellant had only nelwaram rights ~ which
she had | ost as they

209

becane vested in the Governnent after the Estate Abolition
Act. The appellant did not seek perm ssion of the court to
file a rejoinder to the pleas of the respondent, and the
trial proceeded without raising any issue with regard to the
subject of Dharmila inam The trial court found that the
| and was originally karnikam service i nam which was resumed
by the Zanindar in 1925 and regranted as jeroyti |and. On
appeal a ground was raised that the respondent was
prejudi ced because the decision was given w thout any pleas
or issue that the |land was a Karni kam service inam The
first appellate court found agai nst the respondent but the
High Court held that the suit deserved to be dismssed on
the short ground that the decision of the two courts bel ow
proceeded on a matter not pleaded or raised as an issue; and
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held further that the |and was a Karni kam service i nam and
di sm ssed the suit.

The appellants cane up by special leave to the Suprene
Court . The questions are : (a) whether the suit should be
di sm ssed on the ground of want of proper plea by the appel-
[ant in answer to the witten statenment and (b) whether the
decision that this was not a Karni kam service inamis proper
in the circunstances of the case

Hel d, that since each party went to trial fully knowing the
rival case and led all the evidence not only in support of
its own contentions but in refutation of those of the other
side, it ~cannot be said that the absence of an issue was
fatal to the case, or that there was that mstrial which
vitiates proceedings, and the case could not be decided on
this narrow ground.

After the passing of Madras Act Il of 1894, Karnanmas were to
be paid in cash  and “s. 17 of the Act enabled t he
enfranchi senent of | ands granted on favourable terns to the
Kar nanas. Such | ands could be granted for village service
either by the State or by the proprietor. The gist of s. 17
was that lands granted for the renmuneration of the Karnamas
were to be resurmed by the State if granted by the State, and
by the proprietor, if granted by the proprietors and the
second proviso to s.” 17 was not limted to village artisans.
or village servants doing private service bhut enbraced ot her
vill age servants |ike Karnanas and ot hers.

Held, that from 1903 to 1925 the suit land was treated as
held on Karnam service inamliableto be resumed by the
Zam ndar, that in  all the subsequent docunents, it was
described as jeroyti land, andthat the land was held as
Kar ni kam service i nam on the date of resunption, and that
210

it was granted as jeroyti land after resunption of the
Kar ni kam servi ce i nam

Hel d, also, that a construction of docunent; (unless they
are docunents of title) produced by the parties to prove a
guestion of fact does not involve an issue of law, unless it
can be shown that the material evidence contained therein
was m sunderstood by the Court of fact.

Hel d, further, that a concession nade by counsel either by
m st ake or by ignorance on a point of law is not binding on
the client.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 233 of 1960.
Appeal by special l|eave fromthe judgment and decree dated
Septenber 4, 1958, of the Andhra Pradesh Hi gh Court in
Second Appeal No. 633 of 1955.

A Ranganadham Chetty, A. V. Rangam and T. Satyanarayana
for the Appellant.

K. Bhi masankaram and |. V. R Tatachari f or the
Respondent .

1962, April 17. The Judgnent of the Court was delivered by
H DAYATULLAH, J.-This is an appeal wth special |eave
against a judgnment in second appeal of the High Court of
Andhra Pradesh, by which a suit filed by the appellant was
ordered to be dismssed, thus reversing the judgments and
decrees of the two Courts bel ow

The suit was sinple, but as it went on from appeal to
appeal, it has widened out. It was filed by the appellant
for ejectnment of the respondent from4.80 acres of jeroyti
land bearing R S. No. 186/1-2 in Nedunuru Village and for
mesne profits. ’'The suit was based on kadapa executed by
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the respondent agreeing to pay an annual rent of 58 bags of
paddy and a sum of Es. 38/- towards

211

thirwa and cesses, the appellant undertaking to pay the
jeroyti tax. The respondent agreed to vacate tile |and
peacefully at- the end of the year of tenancy is kadapa

is Ex. A- 1 dated April 4, 1951. Simlarly,yearly kadavas
were 'executed in earlier and 1948 were al so produced in the
case.

The respondent, however, raised nany pleas. He denied that
the land was jeroyti land, alleged that it was part of a
Dharmila inamland bearing R S. No. 186/1-2, that the inam
was granted to the appellant’s predecessors nore than 100
years ago, that the respondent’s ancestors were ryots of
that land fromthe very beginning, though nuchalikas were
taken fromthem every year and were executed by himand al so
his predecessors out of ignorance and under threats. The
respondent, claimed the kudiwaramrights for hinmself and
averred that the appellant had only the melwaram rights
which she 1ost, as they becanme vested in the Governnent
after the Estates Abolition Act. He, therefore, contended
that the appellant was nowentitled only to a right to
conpensation, but had no right to the kudiwaram or the right
to bring the present suit. The respondent also alleged that
the appellant’s husband who was a karnam had hinmself nade
entries in the Adangal accounts whi ch he naintai ned, show ng
the suit land as Dharmla inam

The appel | ant di d not seek perm ssionof the Court to file a
rejoinder to the pleas of the respondent, but nust be taken
to have denied them it appears that in the trial her stand
was that this was not a Sarvadunbal a i nam but —a  karni kam
service inam i.e., aninamin lieu of wages for village
service, which was resuned by the Zam ndar of Pithapuram
who granted a jeroyti patta (Ex. A-5) on Septenber 1, 1925
to Vakkal anka Venkata sub. barayudu, the predecessor of the

appel | ant . The question which was thus tried by the
District Mnsif,
212

Amal apuram  enbraced an issue as to whether the suit |and
was a Dunbal a Dharnila inam before 1925 and had continued
till the Estates Abolition Act was passed and enforced, or
whether it was a Karnikamservice inam granted by the
Zam ndar of Pithapuram who could and did resune it in 1925
regranting the | and to Vakkal anka Venkat asubbarayudu. 1t is
clear that if the suit Iand was a Dharnila Dunbala i nam the
appel l ant would have bad only nmelwaramrights, which she
nmust be deemed to have | ost under the Estates Abolition Act,
and consequently the respondent woul d now be considered to
have becone a ryot. |If the suit |land was a Karni kam service
inam then the resunption by the Zam ndar of Pithapuram in
1925 would be valid and the regrant to Venkatasubbarayudu
would rmeke hima tenant and the respondent, a sub-tenant
liable to ejectrment according to the terns of the ' kadapa
executed by him Unfortunately, by reason of the fact that
the pleas on the subject of Dharmila i namwere exclusively
raised in the witten statement, which pleas were not
traversed by the appellant, the issue framed was :

"whet her the suit land is Dharnila inam and
if no, whether the suit in ejectrment is
mai nt ai nabl e ?"

The issues whether the | and was a Karni kam service i nam and
whet her there was valid resunption and a valid re-grant,
were not franed., Before the District Minsif, Amal apuram
however, parties led their evidence on the issue, as if it
enbraced all the other issues not specifically franed.
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Twi ce the case was reopened to give the respondent a chance
to lead nore evidence, though even so late as that, no
attenpt was made to get the issue nodified or the proper
pl eadi ngs to be nade. After the District Munsif decreed the
suit, a ground was raised before the Subordinate Judge,
Amal apuram i n appeal that the respondent had been

213
prejudi ced, because the decision was given without any plea
or issue that this was a Karnikam service inam which
decision lay at the root of the decree. The | earned
Subordi nate Judge in the appeal before himheld that the
absence of the issue regardi ng the Karni kam servi ce i nam had
not prejudiced the respondent, who had hinself set up a case
of Dharmila inamand had also nmet the case of a Karni kam
service inam and had filed docunents and led evidence in
refutation of the other case. - He upheld the decision of the
District Mnsif that thi's was a Karngkam service i nam and
be confirmed the decree passed by him On second appeal
the |earned single Judge in the judgnent under appeal held
that the suit deserved to be disnmissed on the short ground
that the decision of thetwo Courts bel ow proceeded on a
matter not pleaded or raised as an issue. He, however, went
on to consider whether “the land in question was a
Sarvadunbal a Dharmi'la inamor a Karni kam service inam and
cane to the conclusionthat the two Courts bel ow were wong
in holding that it was a Karnikam ‘service inam He,
therefore, allowed the appeal, and ordered the dism ssal of
the suit.
In this appeal with special |eave, only two questions ari se,
and they are (a) whether the suit should be disnmssed on the
ground of want of proper pleas by the appellant in answer to
the witten statenent, and (b) whether the ~decision that
this was not a Karnikamservice inam is proper  in the
ci rcunst ances of this case
On the first point, we do not see howthe suit could be
ordered to be dismssed, for, on the facts of the case, a
remt was clearly indicated. The appellant had already
pl eaded that this was jeroyti land, in which a ‘patta in
favour of her predecessors existed, and had based the suit

on a kadapa, which showed a sub-tenancy. It was the
r espondent
214

who had pleaded that this was a Dharmla inam and not
jeroyti land, and that he was in possession of the kudi waram
ri ghts though his predecessors for over a hundred years, and
had become an occupancy tenant. Though the —appellant had
not mentioned a Karnikam service inam parties wel |

understood that the two cases opposed to each other were of
Dharmla Sarvadunmbala inamas against a Karnikam service
i nam The evi dence whi ch has been led in the case clearly
showed that the respondent attenpted to prove that ‘this was
a Dharmila inam and to refute that this was a Karnikam
service inam No doubt, no issue was framed, and the  one,

whi ch was franed, could have been nore el aborate ; but since
the parties went to trial fully knowing the rival case and
| ed all the evidence not only in support of their
contentions but in refutation of those of the other side, it
cannot be said that the absence of an issue was fatal to the
case, or that there was that ms-trial which vitiates
pr oceedi ngs. We are, therefore, of opinion that the suit
could not be dismssed on this narrow ground, and also that
there is no need for a remt, as the evidence which has been
led in the case is sufficient to reach the right conclusion

Neither party clained before us that it had any further
evidence to offer. W therefore, proceed to consider the
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central point in the case, to which we have anply referred
al r eady.

The appel | ant exanmi ned four w tnesses and respondent, seven
in support of their respective cases. The Hgh Court and
the two Courts below did not rely upon the oral testinobny at
all. In view of this, it is not necessary to refer to the
evidence of these witnesses, except where the proof of a
document is to be considered. The decision in this case
therefore, depends upon the docunents produced by the two
parties in proof of their own contentions. These docunents
stand di vi ded

215

two kinds : (a) those in which the inam is described as
Dharmila inam and (b) those in which it is described as
Kar ni kam service inam Sonme of these docunents do not
appear to have been properly proved. There are, besides,
many docunments which were filed in the case but which are

difficult to connect with the lland in dispute. The | ast
category will obviously have to be excluded from considera-
tion. The nost~ inportant docunent, of course, is the

jeroyti patta  (EX. A-5) granted by the Zam ndar of
Pi t hapuram on Septenber 1, 1925, because if the. land was
held for Karnikamservice fromthe Zam ndar, then it s
admitted that it could be validly resuned and re-granted by
the Zam ndar. The attenpt of the respondent, therefore,
whi ch succeeded before the Hi gh Court but which had failed
before the two Courts below was to show that the land was a
Sarvadunbal a inam. ‘which could neither be resumed by the
Zam ndar of Pithapuram nor regranted by him

The learned single Judge inthe Hgh Court treated the
finding, that prior to 1925 what existed was  a  Karni kam
service inam as a finding of |aw open to himto consider in
second appeal . After a painstaking examnation of the
docunents filed by the parties, he cane'to the conclusion
that there was no such thing asa Dharm a Karni kam service
inam He held that the Zam ndar had no power to resume this
land under the second provisotos. 17 of the WMadras
Proprietary Estates’ Village Service Act, 1894 (11 of /1894)
or tore-grant it on jeroyti patta.. In this appeal, it is
argued, at the outset, that the |l earned single Judge, in
substance, reversed a finding of fact and that he was not
entitled to do so under s. 100 of the Code of the GCivi
Procedure.

A Construction of docurments (unless they are docunents  of
title) produced by the parties to prove a question of fact
does not involve

216

an issue of law, unless it can be shown that ‘the materia
evi dence contained in themwas m sunderstood by the Court of
fact. The docunments in this case, which have been the
subject of three separate considerations, were “the Land
Regi sters the Amarkam and Bhooband Accounts and the Adanga
Regi sters, together with certain docunments derived from the
Zam ndari records. None of these docunents can be correctly
described as a docunent of title, whatever its evidentiary

val ue ot herwi se. W do not, however, wish to rest our
decision on this narrow ground even if right, because the
legal inference fromthe proved facts may still raise a

qguestion of | aw.

Bef ore we exami ne for ourselves the various docunents in the
record of the case we wish to determne the exact point
which the evidence has been held to establish. The term
"Dharmla" is not a termof art, but is a convenient
expression to describe those inams which are post-settl enment
as distinguished fromthose that are pre-settlenent. Under
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s. 11 of +the Estates (Abolition and Conversion into
Ryotwari) Act, 1948 (26 of 1948 , every ryot in an estate
shall, wth effect on and from the notified date, be
entitled to a ryotwari patta in respect of all ryoti |[Iands.
The Act abolishes all rights and interests in an estate
bel onging to any | and hol der, and the word "estate" includes
an inam estate wthin the neaning of s. 3(2)(d) of the
Estates Land Act. Another consequence of the notification
is to extinguish the relationship of the land holder and
ryot fromthe notified date. To avoid the consequences of
the Estates (Abolition and Conversion into Ryotwari) Act,
both sides claim the benefit of s. 11 of that Act, the
appel l ant cl ai m ng occupancy right on the strength of the
patta read with the provisions of the Madras Estates Land
Act as anmended in 1936, and the respondent, on the strength
of the avernent that the appell ant

217

and her predecessors held an inamestate having only the
mel uwaram’ rights, which got extinguished. Wether the one
or the other is right, therefore, depends upon whether the
appel | ant -hel dan i nam or was nerely a pattadar and thus an
occupancy tenant now entitled to be a ryot, and the
respondent was nerely a sub-tenant. It is fromthis point
of view that the evidence of docunents in the case should be
vi ewed.

Before considering this evidence, it is necessary to refer
to the provisions of the three statutes, which wll clear
t he ground for ‘our findings. The Madr.as Per manent
Settl ement Regul ati on of 1802 (Madras Regul ation 25 of 1802)
was passed to fix for ever a noderate assessnent of public
revenue not liable to be increased under any circunstance,
to ensure to the proprietors of lands the proprietary right

of the soil. Under that Settlenent, instrunents fixing the
demand were to be delivered to the proprietors, and they, in
their turn, were to execute Kabuli at accepting t he
assessment . VWere a part of the Zamindari etc. was  sold

either in invitumor by private negotiation, the assessnent
on the separated |ands bore the sane proportion to the
actual value of the separated portion, as the tota
per manent jama on the Zamindari bore to the actual value of
the whole Zanindari. The Zami ndars, were required to
furnish true accounts for this purpose. Section Il of ~the
Regul ati on provided that the Zam ndars or | andhol ders should
support the regular and established nunber of karnamin the

several villages of their respective Zanindaries. These
karnans were to obey all legal orders, but were renovable
only by a sentence of a Court of Judicature. Si mul t ane-

ously, the Madras Karnams Regulation of 1802 (Madr as
Regul ation 29 of 1802) was passed to provide for/ the
efficient establishment of the office of a karnam so/ that

authentic information and accounts mght be had. Thi s
Regul ati on provi ded for the
218

establ i shnment of karnam for each village if the revenue was
400 pagodas or nore, but it was possible for a karnamto  be
appointed for tw or nore villages where the revenue was
| ess. The office was hereditary except for proved
incapacity of the successor. Lists of karnams and of
vill ages under each had to be deposited in the Coll ectorate.
El aborate provisions were made for the duties of the
karnans, the accounts and registers they had to maintain, to
the accuracy of which the karnans were conpelled to swear.

In 1894, the Madras Proprietary Estates’ Village Services
Act, 1894 (11 of 1894) was passed to nake, better provisions
for the appointnent and renmuneration of the karnams anong
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others. The Act was extended to certain classes of village
of ficers by whatever designation known |ocally--

viz.,

(1) Village Accountants.

(2) Head Vill ages.

(3) Village watchmen or police officers.

On the extension of the Act or any portion thereof to the

office of a village accountant in any estate, s. 11 of
Regul ation 29 of 1802 and Madras Regul ation 99 of 1892 were
to ceased to be in force. "Estate" was defined to include
any per manent |y ,settled estate or any portion of

permanently settled estate separately registered or any inam
village or any portion consisting of one or nore villages of
any of the estates specified earlier held on pernanent
undert enure. "Village-office" was defined to nean in
respect of any estate, an offence in such estate to which
the Act or any portion thereof -was extended and "Vill age-
of ficer” neant a person hol ding or discharging the duties of
such office Chapter 11l of the Act then provided for the
i mposition of a village service coos, its amunt on
219
apportionnent and the method and incidents of its |evy.
This was to provide funds for paynent of renuneration to the
vill age servants ‘who, ~prior to the Act, were often
remunerated by grant of |ands. Section 17 then provided
"17.. |f the renuneration of a village office
consists in whole or inpart- of Ilands, or
assi gnments of revenue payable in respect of
| ands, granted or continued in respect of or
annexed  to such village-office by the State,
the State Governnent may enfranchise the said
lands from the condition of service by the
"inmposition of quit-rent under the rules for
the time being in force in respect of the
enfranchi semrent - of village-service-inans in
villages not permanently settled or under such
rules as the State Government may lay down in
this behal f, such enfranchi sement shall take
effect fromsuch date as the State Governnent
may notify:
Provi ded that the said enfranchi senment shal
be applicable to all |ands or assignments as

aforesaid even though, at thetine

cones into force they nay not be -devoted to
the purpose for which they were originally
granted ; and provided further, that any | ands
or emolunents derived fromlands which nmay
have been granted by the proprietor for/ the
remuneration of village-service and which are
still so held or enjoyed nmay be resumed by the
grantor or his representative.”

The section dealt with. the enfranchi sement of two kinds of

lands : (a) lands granted the State to be enfranchised by

the State, and (b) : lands granted by the proprietor to be

enfranchi sed by the proprietor. Previously, in fixing. the

pei shkush of

220

the Zam ndar, due regard was given to the expenses of the

office of a karnam and they were excluded fromthe assets

of the Zam ndari. An adjustnment of the peishkush was
al  owed by the Act.

From the above, it will be seen that after the passing of
Act Il of 1894 the karnanms were to be paid in cash and the

Act enabled the enfranchisenent of |ands granted on

this

Ac
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favourable terms to the karnans. The lands granted by the
State were to be enfranchised by the State and those granted
by the Zam ndar by the Zanindar. The |earned single Judge
was of the viewthat the lands granted or held by way of
remuneration for the performance of the village office such
as that of a karnam could only be enfranchised by the State
Government and not by the Zam ndar; who had nothing to do
with such lands. The action of the Zami ndar in this case in
1925 to resune the lands and to re-grant themby a jeroyti
patta was thus said to be entirely without jurisdiction. It
was held that if these lands were originally Dharmla inamns,
they could not be resunmed by the Zam ndar, nor re-granted,
and the | earned Judge was of the further view that there was
no such thing as a karnam service i nam

The words of s. 17 of Act Il of 1894 quite clearly show that
lands could be granted for village service either by the
State or by the proprietor.. The title of the Act is
"Proprietary Estates’ Village Service". The words "village
service" ‘are  usedin the second proviso to s. 17. Much
di stincti'on” cannot, therefore, be nmade between village-
officers ~and ~village servants, as is made in the Madras
Hereditary Village-Ofices Act, 1895 (11l of 1895). W do
not think that the second proviso is only limted to |[|ands
granted by the proprietors to village artisans or village
servants such as the astrol ogers and the purohits. Even in
the Hereditary Village Ofices Act, the term "office" is
used not only in

221

the title but in connection with artisans and village
servants. The gist of s. 17 thus was that |ands granted for
the remuneration of the karnans were to be resumed by the
State if granted by the State, and by the proprietor, if
granted by the proprietor.

The Jland in question in this case has not been shown to be
granted at any tinme by the State. Resunption by the State
under s. 17 was thus out of question. The only question is
whether it was a Dharmila inam i.e. a personal service inam
granted after the settlenent. or a grant for Karni kam
service. That the |Iand was held as Karni kam servi ce i'nam on
the date of resunption is anply proved by the proceedings.
The question is whether it 'was a Karnikam service inam _On
this point, the oral evidence has not been consi dered, ~ and
we have thus only the docunents filed by parties.

of these docunents EXxs. B-37 to B-43, which are the
Dharm la inam accounts of Neduru village ~for ~fasli~ 1290
relating to Palivela Thana need not be considered, ~ because
it is inmpossible to connect them with the suit |[|and.
Simlarly also, Ex. A-17 series, the file of assessnent
recei pts showi ng paynent of taxes to Pithapuram Estate, are
all after Ex. A-5, and do not add weight to it. They also
concern diverse |ands, and cannot be said to clinch the
issue. Exhibits A-8 to A-11, A-14 and A-15 are the previous
Kadapas executed in favour of the appellant simlar to Ex.
A-1, on the suit was based. They are not relevant to decide
the controversy, except in so far as there is an adni ssion
by the respondent that he has taken these lands on a yearly
| ease. Exhibits B-4 to B-12 are the assessnment receipts
fromthe jeroyti ryots. They do not nention the suit |and,
but the name of Vakkal anka Venkat asubbarayadu is rmentioned
in them They show that Venkatasubbarayudu was paying
jeroyti tax to the Estate from 1888 to 1901, which is the
222

period covered by the, receipts. These too cannot be said
to help the appellant, because the identity of the |ands
again is not clear. The remaining docunents undoubtedly
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speak sonetinmes of the land as Dharmila i namand sonetines
as held for Karni kam service. The docunments on which the
appellant relies are divided into two parts,, those after
the patta, EXx. A. 5 dated Septenber 1, 1925 or in
connection wth the grant thereof, and those before the
grant of the said patta. Exhibit B-1 is of the year 1903,
and is a certified extract of the land register of Nedunuru
village for the suit land, and there, it is clearly shown
that this was a Dharmila inamheld for Karni kam service.
Exhi bits B-14 and B-15 both of June 15, 1903 al so show the
same thing. The first is a certified extract of a statenent
of Vakkal anka Venkat asubbarayudu before the Deputy Inam
Col l ector, and the land i's described as "Paikars Mrasi in
Karnam Service’ " The other also nentions it as a service
i nam These docunents do not bear out the contentions of
the respondents, even though Vakkal anka Venkatasubbarayudu
seened to have objected at the time. |In Ex. B-18, which is
another entry fromthe | and registers, the land is shown as
Dharm la /inam for’” service as Karnikam In Ex. A-2 of
1920-21, which is a statement of Dharmila inans and services
fromthe Pithapuram Estate, the inamis shown "for service"
but there is a note :

", Thereis no need to continue this Inam free

of service. This should be resuned and

assessed, if no agreenent is given. Conti nue

as long as the service is rendered properly.

(Signed)... .. for Raja.",
and underneath, there is another endorsement

"I medi ate steps should be taken to resunme his

Inam and assess, as they are being paid

noney. "
223
This shows that by 1910-21 the change in-law under. which
there was a noney paynment for Karni kamservice was ' taken
note of, and the |lands were asked to be resumed by the
Zam ndar under s. |’ of Act 11 of 1894. In Exhibits A-3 and
A-4 (1923 and 1924), the Dewan again orders resunption of
these lands, and in the latter, notice was ordered to be
sent through a vakil. This notice was apparently issued in
October, 1924, and the reply to it was given by Vakkal anka
Venkat asubbarayudu in Ex. B-34, where he stated that the
| ands were not Dharm | a Karni kam service inam The adm s-
sion of Vekkal anka Venkatasubbarayuda is wused by t he
respondent as an admi ssion against hinself; but it is quite
cl ear that Vakkal anka Venkat asubbarayudu nade that statenent
nerely to avert resunption of the |ands, which was quite
contrary to the facts already stated by us. I ndeed, the
Pi t hapuram Estate did not pay attention to it, and took a
statenent from Venkat asubbarayudu on Septenber 1, 1925 / (Ex.
B-35) that he was willing to have a jeroyti patta, though he
stated that his action was without prejudice to “any case
that he might file in Court. Venkatasubbarayudu never filed
a suit, and accepted Ex. A-5, the jeroyti patta in 1925.
In addition to these docunments, the appellant relied on Ex.
A-12 an inportant docunment of 1904, which is an extract from
the Survey and Settlenment Register. This land is there
shown as held for karnam service. He also relied on Ex. B
25, but that is not a docunent relating to this |and.
Fromthe above, it will appear that right from 1903 to 1925
this land was treated as held on karnam service inam liable
to be resuned by the Zami ndar. The other docunents show
that it was, in fact, so resuned and a jeroyti patta was
given, and in all the subsequent docunents, it is described
as jeroyti |and.
224
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The other side relies upon sone accounts which have been
summoned from the Estate. Exhibits B-28 to B-30 are the
Bhooband accounts of 1814, 1850 and 1851. They relate to
sone lands which are described as dunbala inans in
Chal apal I'i Nedunuru group., These accounts cannot be connec-
ted with the suit land, and no legal inference can be drawn
from them Exhi bit B-36 (1906) is the Jhadta account of
fasli 1316. The land in suit is mentioned, and there is a
not

"Entered as kardam service inam but not

correct. It is a Dharmlaiiiam"”
There is no proof why this entry was made in the Jhadta
account, who wote it ‘and when, and the entries are
contradicted by the action of the Zam ndar between 1921 and
1925 under which theselands were, in fact, resumed, which
they would not have been if they were Dharnila inam Thi s
endor senent was hel'd by the District Munsif not to have been
proved.” P. W [ could not depose to this fact, and we nust
treat the endorsenent as inconclusive, The next is Ex. B-42
of 1892. That is a Dharmila Inam Statenent of Nedunuru
Pal i vel a ~Thana. The Palivela Inanms, according to the
remarks colum were granted for ferry service. There is an
entry in the nane of Vakkalanka Venkat asubbarayudu under the
headi ng "Shrotriem or service", and the entry there reads
"Dharm |l a Inant, but the extent of the land and its nunbers
are mssing, and thus, there is no satisfactory evidence
that this was the | and which was described there. There is
also a note to the follow ng effect

"It is not known when the Inams were granted,

by whomthey were granted and for what purpose

t hey wer-e grant ed. No docunent s are

avail able."
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Thi s docunent does not throw any |ight upon the controversy,
in view of the lack of material to connect it with the suit
| and. Exhibit B-2 is the Adangal Register of Fasli 1333,
and the land is shown there as Dharmla inam It /is said
that this Adanyal Register was witten by the appellant’s
ancestor, who was the karnam The fact that he was the
karnam concedes a great deal of the appellant’s case. The
entry made by the then karnamin a register which mght not
have been accurately maintained, cannot [ead to an inference
that he nmade this entry against his own interest. [In fact
these people were claimng about that tinme that they bad a
Dharmila inam so that it would not be resuned, and it nay
be that the entry was nade nerely to support ~a case.
Simlarly, Ex. B-26 of 1920 is another account, and mi ght
have been witten with the same object. The last docunent
is Ex. B-28, whichis alist of the dunbala inams in the
Zam ndari. There are no nunmbers of the lands, and there is
thus nothing in it to connect the list with the land in
Suit.
From t he above anal ysis of the docunments, it is quite clear
that the docunents on the side of the appellant established
that this was a Karni kam service inam and the action of the
Zamindar in resuming it as such, which again has a
presunption of correctness attaching to it, clearly
established the appellant’s case. Mich cannot be nmade of a
concession by counsel that this was a Dharmila inam in the
trial Court, because it was a concession on a point of |aw,
and it was withdrawn. |Indeed, the central point in the
di spute was this, and the concession appears to us to be due
to sone mistake or possibly ignorance not binding on the
client. W are thus of opinion that the decision of the two
Courts bel ow which had concurrently held this to be jeroyti
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service inamwas correct in the circunstances of the case
and the H gh Court was not justified in reversing it.

The appeal is, therefore, allowed, the judgnent of the Hi gh
Court set aside, and that of the |lower Court restored, wth
costs throughout.

Appeal al | owed.




