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Thi s appeal, by special |eave, is fromthe judgment of the

Di vi sion Bench of the Hi gh Court of Judicature, Andhra

Pradesh at Hyderabad dated Cctober 27, 1998 dismissing Wit
Petition No.5332 of 1993, filed by the appellant assailing the
order of the Special Court under A. P.Land G abbing

(Prohibition) Act, 1982 (for short, "the Act’) in L.G C No.61 of
1990 dated April 16, 1993. The Special Court had upheld the
claimof the first respondent (the State of Andhra Pradesh
represented by its Chief Secretary) that the appellant was a | and
grabber of land of an extent of 2 acres 06 guntas, conprised in
Survey Nos. 9/15 Pai ki, 9/16, and 9/17 of Khairathabad Vill age,

Col conda Mandal , Hyderabad District (for short, 'the land in

di spute’) and directed the appellant to restore possession of 'that
land to the first respondent in ternms of the decree.

To conprehend the controversy in the appeal it would be
appropriate to set out the relevant facts. —The appell ant traces
his title to the land in dispute under an unregistered agreenent
for perpetual |ease executed by one of the successors of the

| nandar, Mhd. Noorudin Asrari, in respect of the Inamland in
Survey Nos.9/15, 9/16, 9/17 and 9/18, on Novenber 28, 1954
(Ex.B-39). Later the said Asrari executed a registered perpetua
| ease deed in favour of the appellant on Decenmber 11, 1957 (a
certified copy is marked as Ex.B-40). Soon thereafter one
Rasheed Shahpurji Chenoy had set up a rival claimto the |and

in dispute by filing Oiginal Suit No.13 of 1958, in the Court of
the Additional Chief Judge, Cty Cvil Court, Hyderabad,

against the first respondent, the appellant and others praying for
declaration of title to and recovery of possession of the said
land. In that suit the | earned Additional Chief Judge passed an
interimorder directing the parties to naintain status quo in
regard to the land in dispute. However, the appellant having
sought permi ssion of the court, constructed a building "Jala
Drushyamt on the land in dispute on his giving an undertaki ng
that in the event of the plaintiff therein succeeding in the suit,
the building would be vacated by him |eaving the structures
intact, without claimng any conpensation. On Novenber 11

1975 the said suit of Rasheed Shahpurji Chenoy was dism ssed
recording the finding that he did not have any title to the suit

[ and whi ch was the Governnment land (Ex.A-1).
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It appears that as a follow up action of the minutes of the
commttee held in the chanber of the Chief Secretary to the
CGovernment of Andhra Pradesh, the Deputy Secretary, G A D
(O P.LLL) by his letter dated Septenber 14, 1959 (Ex.B-35)
asked the Collector, inter alia, to declare the |and situated
bet ween the Secretariat and the Fisheries Departnment (which
i ncludes the land in dispute) as the Government |and.
Thereafter on Cctober 5, 1959, the Coll ector passed order
decl aring Survey No.9/15 pai ki, 9/16, 9/17, 9/18 and 9/19
adneasuring 19 acres 29 guntas as CGovernnent Land and

i nforned the Chief Secretary accordingly on Cctober 20, 1959
(Ex. A-14 and Ex. B-34).

On February 28, 1976, the Tehsil dar, Hyderabad, Urban

Tal uk, noticing that the appellant was in unauthorised
occupation of CGovernnent | and, issued eviction notice calling
upon himto vacate the | and conprised in Survey No.9/15 pai ki,

9/ 16 & 9/17 adneasuring 2 acres 28 guntas (Ex.B-38).

Pursuant to the said notice, an order of eviction was passed
agai nst the appellant on May 28, 1977 (Ex.B-58). That order

was chal | enged by the appellant in Wit Petition No.1414 of

1977 in the H gh Court of Judicature, Andhra Pradesh at
Hyderabad. A |earned single Judge of the Hi gh Court all owed

the wit petition on January 20, 1978 (Ex.A-3). Questioning
that order the first respondent filed WA No.61 of 1978 before
the Division Bench. It would be relevant to note here that the
Act cane into force on Septenber 6, 1982 but that fact was not
brought to the notice of the Division Bench at the hearing of the
Wit Appeal. The Division Bench-opined that there was bona

fide dispute of title to the land in di spute between the appell ant
and the Governnent whi ch nust be adjudicated upon by the
ordinary court of |law and that the Governnent coul d not decide
unilaterally in its own favour and resort to sunmmary eviction
proceedi ngs under the Andhra Pradesh Land Encroachnent

Act, 1905 (for short, ’'the Land Encroachnent Act’) and

di smssed the Wit Appeal on Novenber 14, 1983 (Ex. A-4).

The appellant again filed Wit Petition 15724 of 1984
apprehendi ng his di spossession fromthe land in dispute. On
June 16, 1986, a learned Single Judge of the H gh Court

di sposed of the Wit Petition taking note of the observations of
the Division Bench in the said Wit Appeal and the fact that the
first respondent had filed, O S. Nol497 of 1985 in the Court of
the IV Additional Judge, Cty Cvil Court, Hyderabad for
declaration of title and recovery of possession of land in dispute
on Novenber 25, 1985.

In view of the provisions of sub-section (8) of Section 8

of the Act, the said suit of the first respondent was transferred
to the Special Court fromthe Court of the IV Additional Judge.
Though the order of the transfer of the suit was chal | enged by
the appellant in the Hgh Court by filing civil revision petition,
it was |ater dism ssed as not pressed. Be that as it may, the first
respondent filed an application invoking jurisdiction of Specia
Court for taking cogni zance of the case and prayed that the

plaint in the said suit be read as part of the application

Ther eupon, the Special Court issued notification for

consi deration of objections under the first proviso to sub-
section (6) of Section 8 of the Act in the Andhra Pradesh

Gazette on April 1, 1992. The Special Court, after considering
the objections filed by the appellant taking cognizance of the
case, LGC No.61 of 1990 (referred to in this judgnment as 'the
case'), tried the case as a civil suit. The parties were given
opportunity to | ead evidence both oral and docunentary. The
first respondent examned P.W1 and marked Exs.A-1 to A-48;
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the appell ant examined hinself as RW1 and marked Exs. B-1
to B-65. By consent of the parties Exs.X-1 to X-4 (copies of
various plans) were also narked. After considering the

evi dence adduced by both the sides the Special Court decreed
the case of the first respondent on April 16, 1993 which was
uphel d by the Division Bench of the H gh Court in the said

W P. No. 5332 of 1993 (filed by the appellant) by its judgnment
and order dated October 27, 1998 which is under challenge in
thi s appeal

Three main contentions were el aborated by M. K

Par asaran, the | earned senior counsel appearing for the
appellant. His first contention is that the appellant could not be
held to be a | and grabber as his possession was all eged to be
perm ssive by the first respondent and he was found to have
prima facie bona fide claimto the property in dispute by the
High Court in Wit Petition No.1414 of 1977 and Wit Appea

No. 61 of 1978. The second contention is that the Special Court
had no jurisdictionto try the case and the third contention is
that, in ‘any event, the appellant had perfected his title to the
land in dispute by adverse possessi on

M. Al taf Ahmad, the | earned Additional Solicitor

CGeneral , appearing for the first respondent, has argued that the
guesti ons whether the appellant is a |and grabber and whet her

he has title to the lland in dispute or it is a governnment |and,
wer e deci ded by the Special Court after trial and the appellant
had anpl e opportunity to establish his case; the appell ant
chal |l enged the order of the transfer of the suit fromthe G vi
Court to the Special Court in the H gh Court by filing a civi
revision petition; he, however, did not press it. ‘After the said
guesti ons were found agai nst him by the Special Court,

submitted M. Ahmad, the appellant could not be permtted to
chal l enge the jurisdiction of the Special Court and they, being
the findings of fact, are not open to challenge in appeal filed
under Article 136 of the Constitution

These contentions can conveniently be dealt with
t oget her.

On the contentions, urged before us, we find that the
Speci al Court franed Issue Nos.3, 5 and 6 which are as foll ows:

"(3) Whether this Court has jurisdiction to
entertain the suit as it raises bona fide dispute
of title?

(5) Whether the respondent perfected title by
adver se possessi on?

(6) Whether the respondent is a |and grabber
within the nmeaning of the Act?"

It was held, on those issues, that the Special Court had
jurisdiction to try the case; the appellant did not prescribe title
by adverse possession and that the appellant was a | and grabber
The findings recorded by the Special Court were approved by

the High Court in the wit petition filed by the appellant. The
correctness of those findings are assailed in this appeal

Bef ore proceeding further, it is appropriate to determ ne

the question of jurisdiction of the Special Court. On this
qguestion, it is noted above, |Issue No.3 was framed and the
Special Court held that it had jurisdiction. The Hi gh Court after
adverting to the rel evant provisions of the Act, concluded
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"We find, therefore, in the totality of the situation
and in view of the specific provisions as |aid down
by the Act, the Special Court was within its
jurisdiction to deal with the matter and to go into
the case as to whether there is any title involved in
favour of the wit petitioner. Incidentally, be it
noted that the statute itself has equated the Specia
Court with that of a Cvil Court with all the powers
of the Cvil Court. El aborate and detail ed enquiry
has been conducted by way of a regular trial |ike

any other civil suit, and |ike any other civil suit,
evi dence has been recorded and considered and the
Special Court cane to a definite finding. Does it
warrant intervention of ‘the wit court on the basis
of the above? The answer cannot but be in the
negative."

Havi ng regard to the principles |aid down by a

Constitution Bench of this Court in Dhulabhai & Os. Vs. The
State of Madhya Pradesh & Anr. [1968 (3) SCR 662], it will be
apt to advert to the schene and the provisions of the Act having
a bearing on the question of jurisdiction of the Special Court
and Special Tribunal.

Section 17B of the Act provides that the schedule to the
Act shall constitute the guidelines for the interpretation and

i mpl ement ation of the Act. W have perused the Schedule to
the Act containing the Statenment of Cbjects and Reasons to the
Andhra Pradesh Land Grabbing (Prohibition) Bill of 1982 as
well as the Bill of 1987. The point that is sought to be nade
out in the Schedule is that having regard to the increasing trend
in grabbing the | ands of the Government, |ocal authorities,
wakfs, charitable and religi ous endownents, evacuees and

private persons by unscrupul ous and resourceful persons
form ng a distinct class of econom c offenders backed by
weal th without any senbl ance of riight and havi ng taken note of
the delays in disposal of civil and crimnal cases 'in the regul ar
courts, the State Legislature felt that unless all such cases of

| and grabbing are i nmedi ately detected and dealt sternly and
swiftly by specially devised adjudicating foruns the evil cannot
subsi de and social injustice will continue to be perpetrated with
i mpunity. The Act constituted a Special Court, having both'the
civil and crimnal jurisdiction, which consists of a serving or
retired Judge of a Hi gh Court (Chairnman), a serving or-retired

Di strict Judge and a serving or retired Civil Servant not bel ow
the rank of a District Collector (as nenbers) to entertain the
cases in which the magnitude of the evil needs i medi ate
eradi cation so as to avoid duplication and to further the cause of
justice. The Court of the District Judge having jurisdiction over
the area including Chief Judge, City Civil Court, Hyderabad, is
constituted as a Special Tribunal to try cases of which
cogni zance was not taken by the Special Court in regard to any
al l eged act of land grabbing or with respect to ownership and
title to or lawful possession of the | and grabbed on or after the
conmmencenent of the Act. Against any judgnent or order of
the Special Tribunal (not being interlocutory order) an appeal is
provided to the Special Court on questions of both |law and fact.
The Special Tribunal has only civil jurisdiction and the Code of
Cvil Procedure is applicable to the proceedi ngs before it
whereas the Special Court has both the civil as well as the
crimnal jurisdiction to which the provisions of Codes of G vi
Procedure and Crimnal Procedure apply. Both the Specia
Court as well as the Special Tribunals have power to reject any
case brought before themif it is prima facie frivolous or
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vexatious. It is provided that any case pending before any court
or other authority inmediately before the comrencenent of the

Act as woul d have been within the jurisdiction of the Specia

Tri bunal / Speci al Court, shall stand transferred to the Specia

Tri bunal / Speci al Court, as the case may be, as if the cause of
action on which such suit or proceeding is based, had arisen
after such commencenent. If the Special Court is of the opinion
that any case brought before it is not a fit case to be taken
cogni zance of, it may return the sane for presentation before

the Special Tribunal. There is, however, no provision that the
case should be transferred back to the Civil Court if the fina
determ nati on by the Special Tribunal or by the Special Court
results in recording a finding that the occupation of the |Iand by
the respondent does not anount to |and grabbing. This is

because statutorily the Special Court is a Cvil Court having
both original and appellate jurisdiction as well as a Court of
Session for all practical purposes and the District Judge having
jurisdiction over thearea in which land is alleged to be grabbed
is constituted as a Special Tribunal

[t isapt to referto the relevant provisions of the Act.
Section 2 contains definitionof various ternms and expressions
used in the Act. Section 3 of the Act which declares that |and
grabbing in any formis unlawful and any activity connected
with or arising out of 1and grabbing shall be an of fence
puni shabl e under the /Act cannot be | ost sight of. Section 4 of
the Act ordains that no person shall conmt or cause to be
comm tted | and grabbing. It further declares that any person
who, on or after the comencenent of this Act, continues to be
i n occupation, otherwise than asa |lawful tenant, of a grabbed
| and bel onging to the Governnent, |ocal authority, religious or
charitable institution or endowrent including a wakf, or other
private person, shall be guilty of an offence under the Act and
on conviction the offence is punishable with inprisonment for a
termwhich shall not be | ess than six nmonths but which nay
extend to five years, and with fine which may extend to five
t housand rupees. Likew se Section 5 of the Act provides
penalty for other offences in connection with |and grabbing.
O fences by conpanies fall within the anbit of the Act as
provided in Section 6 of the Act.

It will be useful to read Sections 7 to 10 of the Act which
deal with the Special Court insofar as they are relevant for the
present discussion. They are as under

"7. Constitution of Special Courts : -

(1) The Government may, for the purpose of
provi di ng speedy enquiry into any all eged act
of land grabbing, and trial of cases in respect
of the ownership and title to, or |awful
possession of, the |and grabbed, by
notification, constitute a Special Court.

(2) to (5C) * % % * % % * % %

(5D) (i) Notwithstandi ng anything in the Code of
Cvil Procedure, 1908 (V of 1908) the Specia
Court may followits own procedure which

shal |l not be inconsistent with the principles of
natural justice and fair play and subject to the
ot her provisions of this Act and of any rules
made t hereunder while deciding the G vi
liability.
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(5D)(||) to (6) * % % * % % * % %
8. Procedure and powers of the Special Courts :

(1) The Special Court may, either suo notu or on
application nade by any person, officer or

authority take cogni zance of and try every case
arising out of any alleged act of |and grabbing

or with respect to the ownership and title to, or

| awf ul possession of, the |land grabbed, whether
before or after the comencenent of this Act,

and pass such orders (including orders by way

of interimdirections) as it deens fit;

(1-A) The Special Court-shall, for the purpose of
taki ng cogni zance of the case, consider the

| ocation, or extent or value of-the |land alleged
to have been grabbed or of the substantia

nature of ‘theevil involved or in the interest of
justice required or any other rel evant natter

Provi ded that the Special Court shall not
take congni zance of any such case wi thout
hearing the petitioner.

(2) Not wi t hst andi ng anything in the Code of
G vil Procedure, 1908 the Code of Crim na
Procedure, 1973 or in the Andhra Pradesh G vi
Courts Act, 1972, any case in respect of an

al  eged act of | and grabbing or the

determ nation of question of title and

ownership to, or |awful possession of any land
gr abbed under this Act, shall be triableonly in
a Special Court constituted for the area in

whi ch the land grabbed is situated; and the

deci sion of the Special Court shall be final

(2-A) If the Special Court is of the opinion that
any case brought before it, is not a fit case to
be taken congni zance of, it may return-the

same for presentation before the Specia

Tri bunal

Provided that if, in the opinion of-the
Speci al Court, any application filed before it is
prima facie frivolous or vexatious, it shal
reject the same without any further enquiry :

Provided further that if on an application
froman interested person to withdraw and try

a case pendi ng before any Special Tribunal the
Special Court is of the opinion that it is a fit
case to be withdrawn and tried by it, it may for
reasons to be recorded in witing wthdraw any
such case from such Special Tribunal and shal
deal with it as if the case was originally
instituted before the Special Court.

(2-B) Notwi thstanding anything in the Code of
Crimnal Procedure, 1973, it shall be |l awfu
for the Special Court to try all offences
puni shabl e under this Act.

(2-C) The Special Court shall determi ne the order
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in which the civil and crimnal liability against
a land grabber be initiated. It shall be within
the discretion of the Special Court whether or
not to deliver its decision or order until both
civil and crimnal proceedings are conpl et ed.

The evidence admitted during the crimna
proceedi ng may be nade use of while trying

the civil liability. But additional evidence, if
any, adduced in the civil proceedings shall not
be consi dered by the Special Court while
determining the crimnal liability. Any person
accused of |and grabbing or the abetnent

t hereof before the Special Court shall be a
conpetent witness for the defence and nmay

gi ve evidence or oath in disproof of the charge
made agai nst himor any person charged

together with his in the crimnal proceeding

Provi ded that he shall not be called as a

Wi t ness except on his own request in witing or
his failure to give evidence shall be made the
subj ect of any conment by any of the parties

or the Special Court or give rise to any
presunption agai nst ‘hinsel f or any person
charged together with himat the sane

pr oceedi ng.

(3) to (5) * k% * k k * k%

(6) Every finding of the Special Court with regard
to any all eged act of |and grabbing shall be

concl usi ve proof of the fact of |and grabbing

and of the persons who conmmtted such | and
grabbi ng, and every judgnment of the Specia

Court with regard to the determ nation of title
and ownership to, or |awful possession of, any

| and grabbed shall be binding on all persons
havi ng interest in such | and.

Provi ded that the Special Court shall, by
notification, specify the fact of taking
cogni zance of the case under this Act. Such
notification, shall state that any objection
whi ch may be received by the Special Court
from any person including the custodian of
evacuee property within the period specified
therein will be considered by it;

Provided further that where the
custodi an of evacuee property objects to the
Speci al Court taking cognizance of the case,
the Special Court shall not proceed further
with the case in regard to such property;

Provi ded al so that the Special Court
shal | cause a notice of taking cognizance of the
case under the Act, served on any person
known or believed to be interested in the |and,
after a summary enquiry to satisfy itself about
the persons likely to be interested in the | and.

(7) * k% * k% * k%

(8) Any case, pending before any Court or other
authority immediately before the Constitution
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of a Special Court, as would have been within
the jurisdiction of such Special Court, shal
stand transferred to the Special Court as if the
cause of action on which such suit or

proceeding i s based had arisen after the
constitution of the Special Court."

9. Speci al Court to have the powers of the G vi
Court and the Court of Session :-

Save as expressly provided in this Act, the

provi sions of the Code of Civil Procedure, 1908,
the Andhra Pradesh G vil Courts Act, 1972 and the
Code of Crimnal Procedure, 1973, in so far as

they are not inconsistent with the provisions of this
Act, shall apply to the proceedi ngs before the
Speci al Court and for the purposes of the

provi sions of the said enactnents, Special Court
shall be deenmed to be a Gvil Court, or as the case
may be, a Court of session and shall have all the
powers of -a Civil Court and a Court of session and
the person conducting a prosecution before the
Speci al Court shall be deemed to be a Public
Prosecut or.

"10. Burden of proof -- Were in any proceedings
under this Act, a land is alleged to have been
grabbed, and such land is prima facie proved to be
the I and owned by the Government or by a private
person the Special Court or as the case may be, the
Speci al Tribunal shall presune that the person who
is alleged to have grabbed the land is a | and
grabber and the burden of proving that the |l and has
not been grabbed by himshall be on such person."”

Section 7 of the Act envisages constitution of Specia

Courts. Sub-section (1) of Section 7 enables the Governnent to
constitute a Special Court for the purpose of providi ng speedy
enquiry into any alleged act of |and grabbingand trial of cases
in respect of the ownership and title to, or |awful possession of
the | and "grabbed" which in the context includes "alleged to
have been grabbed". Cause (i) of sub-section (5D) enables the
Special Court to followits own procedure which shall not be

i nconsistent with the principles of natural-justice and fair play
subj ect, of course, to the other provisions of the Act and the
Rul es made thereunder while deciding the civil liability.

Clause (ii) of sub-section (5D) of Section 7 provides that

not wi t hst andi ng anything contained in Section 260 or Section

262 of the Code of Criminal Procedure, 1973 every offence,

puni shabl e under this Act, shall be tried in a summary way and
the provisions of Sections 263 to 265 (both inclusive) of the
sai d Code, shall apply to such trial. Section 8 of the Act
specifies the procedure and powers of the Special Court.  Sub-
section (1) of Section 8 authorises a Special Court to take

cogni zance of and try every case arising out of any alleged act
of land grabbing either suo notu or on application nade by any
person, officer or authority. It has also the power to try every
case with respect to the ownership and title to, or lawfu
possession of the |and alleged to have been grabbed whet her
before or after the commencenent of the Act and pass such

orders including interimorders as it deens fit.

It is pertinent to note that nere allegation of an act of
| and grabbing is sufficient to invoke the jurisdiction of the
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Special Court. In both Section 7(1) and Section 8(1) of the Act

the phrase 'any alleged act of |and grabbing’ is enployed and

not 'act of land grabbing’. It appears to us that it is designedly

done by the legislature to obviate the difficulty of duplication of
trial once in the courts under the Act and over again in the
ordinary Gvil Court. The purpose of the Act is to identify

cases involving allegation of |and grabbing for speedy enquiry

and trial. The courts under the Act are nonetheless Cvil Courts
which foll ow Code of Civil Procedure and are conpetent to

grant the sane reliefs which can be obtained fromordinary

Cvil Courts. For the purpose of taking cognizance of the case
the Special Court is required to consider the |ocation or extent

or value of the land alleged to have been grabbed or of the

substantial nature of the evil involved or in the interest of
justice required and to give an opportunity of being heard to the
petitioner (sub-section (1-A).. It is plain that sub-section (2)

opens with a non obstante cl ause and mandat es that
notw t hst andi ng anything in the Code of Civil Procedure, the
Code of Crim nal Procedure, or _in the Andhra Pradesh G vi

Courts Act, 1972, any case in respect of an alleged act of |and
grabbi ng or the determ nation of question of title and ownership
to, or lawful possession of any land all eged to have been
grabbed under the Act, shall be triable only in a Special Court
constituted for the areain which the | and grabbed is situated
and the decision of the Special Court shall be final. Sub-section
(2B) specifically provides that notwi thstanding anything in the
Code of Crimnal Procedure, 1973, it shall be lawful for the

Special Court to try all offences punishable under this Act. It is
left to the Special Court to determine the order in which the
civil and crimnal liability against a | and grabber be initiated.

Sub-section (6) provides that every finding of the Special Court
with regard to any alleged act of |and grabbing shall be

concl usi ve proof of the fact of the land grabbing and of the
persons who committed such | and grabbi ng-and every judgnent

of the Special Court with regard to determination of title and
ownership to, or lawful possession of, any land alleged to have
been grabbed, shall be binding oniall persons having interest in
such land. It contains three provisos but they are not rel evant
for the present discussion. Sub-section (8) brings about
automatic transfer of any case pending before-any court or
authority i mediately before the constitution of a Specia

Court, as would have been within the jurisdiction of the Specia
Court if the cause of action on which such suit or proceeding is
based, has arisen after the constitution of the Special Court.
The provisions of sub-section (2) of Section 8 which

conmences with a non obstante cl ause confer jurisdiction on

the Special Court and Section 15 of the Act directs that the
provisions of the Act shall have effect notwi thstanding anything
i nconsi stent therewith contained in any other law for the tine
being in force or custom usage or agreenent or decree or order
of a court or any other tribunal or authority. A conbined
readi ng of these provisions |leads to the conclusion that the
jurisdiction of Civil Court under Section 9 of the Code of G vi
Procedure and under the Civil Courts Act is ousted and the Act
which is special lawwill prevail and as such the Special Court
will have jurisdiction in respect of the matters dealt with
thereunder. [See : Sanwarnmal Kejriwal vs. Vishwa Cooperative
Housing Society Ltd. & Ors. [1990 (2) SCC 288].

Section 9 provides, inter alia, that except as expressly
provided in this Act, the provisions of the Code of Crim nal
Procedure, insofar as they are not inconsistent with the

provi sions of the Act, shall apply to the proceedi ngs before the
Speci al Court and for purposes of the said Code, the Specia
Court shall be deemed to be a Court of Session and shall have
all the powers of Court of Session.
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The di scussi on of the above provisions would be

i nconpl ete without taking note of Section 10 of the Act which
is a procedural provision and deals with burden of proof. A
plain reading of this section would indicate that in any
proceedi ngs under this Act - (i) where a land is alleged to have
been grabbed; and (ii) such land is prina facie proved to be the
| and owned by the Government or by a private person, the

Speci al Court/ Special Tribunal shall presune that the person

who is alleged to have grabbed the Iand is a | and grabber

VWhen the presunption under Section 10 is drawn by the

Speci al Court/ Special Tribunal, the burden of proving that the

| and has not been grabbed by himis cast on the alleged | and
grabber. In view of the neaning of the words "shall presune"

in Section 4 of the Indian Evidence Act, the effect of raising
presunption under Section 10 of the Act would be that unless

the all eged | and grabber di sproves that the | and has been
grabbed by him the Special Court/Special Tribunal shall regard
that the l'and i n questi on has been grabbed by the alleged | and
gr abber .

It has been noticed above that O S. No. 1497 of 1985 filed

by the first respondent in the Court of the IV Additional Judge,
Cty Cvil Court, Hyderabad, was transferred to the Specia

Court in view of the provisions of sub-section (8) of Section 8

of the Act. The order transferring the case fromthe Civil Court
to the Special Court was assailed by the appellant in the Hi gh
Court in a civil revision petition which was later dism ssed as
not pressed. Irrespective of the answer to the question whether
the order of transfer of the said suit fromthe Gvil Court to the
Speci al Court operates as issue estoppel or not, it is plain that
the validity of the order of transfer of the suit fromthe G vi
Court to the Special Court was not urged before the Hi gh Court
inthe wit petition (filed to challenge the judgnent of the
Speci al Court), out of which this appeal arises, so the transfer of
the suit cannot be allowed to be challenged in this appeal. Be
that as it nay, the follow ng facts disclose that de hars the
transfer of the suit, the jurisdiction of the Special Court was

i nvoked by the first respondent under the Act.

The first respondent filed petition under sub-section (1)

of the Section 7 read with sub-section (1) of Section 8 of the
Act before the Special Court on March 20, 1992 conpl aini ng of

the all eged act of |and grabbing and praying the Court to

decl are the appellant as a | and grabber and the structures raised
thereon by himas unauthorised and to order his eviction from
the I and grabbed and deliver possession of the same. The

Speci al Court issued notification under Rule 7(1) of the Land
Grabbi ng Rul es, which was published in the A P.Gazette on

April 1, 1992 which reads as follows :

NOTI FI CATI ON BY HEADS OF DEPARTMENTS ETC.
JUDI CI AL NOTI FI CATI ONS

LAND GRABBI NG CASES
FORM I (A
See Rule 7(1)

NOTI CE
In the Special Court under Andhra Pradesh Land
Grabbing (Prohibition) Act, 3, RK R Govt. Ofices
Conpl ex; Il Floor 'B Block Tank Bund Road;
Hyder abad.

L. G C. No.61/90 -- The Special Court has taken
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cogni zance of the case filed by The State of Andhra
Pradesh represented by the Collector, Hyderabad District,
Hyderabad. It is alleged that the land belonging to
Governnent as specified in the schedule belowis
grabbed by Sri Konda Laxman Bapuji, son of Bapuji,

H. No. 6-1- 2/ 1, Khairatabad, near Tank Bund, Hyderabad.

The Schedul e

Nane of the owner of the land - Governnent

Village in which it is located - Khairatabad vill age.
Mandal District in which it falls - Gol conda taluq,
Hyderabad District.

Sl . No. Sub-Di vi sion No. of the alleged | and- 9/15 Pai ki
9/ 16 and 9/17.

Extent of land - 2.06 Ac. Gunts.

Boundari es of the land

North :~Sy.No.9/1, Hussai nsagar Tank

South : Sy. No. 37, Fisheries Departnent Building

and Road.

East : Land of snt.Laxm QGunti.

West : Open Land of Sy.Nos.9/16 part and 9/18

part.

Notice is hereby given to whonsoever it may
concern including the custodian of evacuee property
concerned as required under the first proviso to sub-
section (6) of section 8 of the Andhra Pradesh Land
Grabbi ng (Prohibition) act, 1982 (A P. Act 12 of 1982).

I f any person intends to object, he may submt his
objections, if any, before the Special Court on-or before
the 15th day of April, 1992 for its consideration

If no objections are received by the Special Court
within the stipulated tine it wll be presumed that there
are no objections for proceeding further and the case wl|
be proceeded accordingly.

P. V. Raman Rao,
Regi strar
Speci al Court
A. P. Land Grabbing (Prohibition) Act
Hyder abad. "

In response to the said notice the appellant filed his
objections on April 10, 1992. He denied the allegation of |and
grabbi ng but did not object to the jurisdiction of the Specia
Court. After considering the objections, filed by the appellant,
to the Special Court taking cognizance of the case nunbered as
L. G C No.61/90, the case was decided on the evidence adduced
by the parties before the Special Court.

In this context the follow ng subm ssion, pressed by
M. Parasaran, may be considered here. He argued that the High
Court in the Wit Petition filed by the appellant challenging the
validity of the notice of eviction under the Land Encroachnent
Act, gave liberty to the first respondent to establish its title in
CGvil Court, which was al so confirmed by the Division Bench
inthe wit appeal filed by the first respondent; although before
the date of the disposal of the wit appeal the Act had cone into
force on Septenber 6, 1982, the first respondent did not seek
liberty fromthe court to approach the Special Court, therefore,
on the principle of "might and ought" he was barred from
approachi ng the Special Court and the proceedi ng before the
Speci al Court was barred by the principle of res judicata.
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Section 11 of the Code of Civil Procedure incorporates the
principle of res judicata which, in short, neans a matter which
has al ready been adjudged judicially between the sanme parti es.

I n substance, Section 11 bars a court fromtrying any suit in
which the matter directly and substantially in issue has been
directly and substantially in issue in a former suit between the
sanme parties in a court and has been heard and finally decided
by such court which is conpetent to try such subsequent suit or
the suit in which such issue has been subsequently raised.

Ei ght Expl anations are appended to it. W are concerned with
Expl anati on IV which enbodi es the principle of constructive

res judicata and says that any matter which "m ght and ought™

to have been made a ground of defence or attack in such forner
suit shall be deened to have been a matter directly and
substantially in issue in such suit. A conjoint reading of
Section 11 and Expl anation- 1V . shows that if a plea which m ght
and ought to have been taken in.the earlier suit, shall be deened
to have been taken and deci ded agai nst the person raising the
plea in the subsequent suit.

M . Parasaran relied upon the judgrment of the Privy

Council in Sha Shivraj Gopalji vs. Edappakath Ayissa Bi &

Os. [AIR 1949 PC 302]. In'that case, the appellant filed
second execution petition and sought to attach the right, title
and interest of the respondent in the properties on the basis of
the Mappilla Marunakkattyam Act, 1938 (Act of 1938). A

Di vi sion Bench of the Hi gh Court of Madras referred to the
contention urged in subsequent proceedi ngs at the stage of
appeal that the assignee-decree-holder could proceed agai nst

the tavazhi properties under the said Act was not dealt with on
nerits in those proceedings and held that that was a point which
the appellant could have raised in his petition in the earlier
proceedi ngs and he failed to do so and therefore the disnissa

of the earlier execution petition filed in 1940 operated as res
judicata in the subsequent case.~ While approving the said

concl usion of the Hi gh Court, the Privy Council observed,

"Apart fromthe provisions of Section 11, G vi

P.C. it would be contrary to principle (see Ram

Ki rpal Shukul vs. Rup Kuari, [11 |.A. 37 : (6 ALL.
269 PC)], to allow himin fresh proceedings to
renew the sane claimviz., that the properties in
guestion were properties of the respondents |iable
to attachnment or, as he would now put it, that the
respondents had severable interests in the
properties which are liable to attachnment, nerely
because he negl ected at the proper stage in

previ ous proceedings to support that claimby an
argunent of which he now wi shes to avai

hi msel f. "

It may be noticed that in that case there was final determ nation
of the rights of the parties in the first execution petition in
whi ch the plea of executability of the decree against the right,
title and interest of the respondents by virtue of Act of 1938

was avail abl e but was not urged. In the instant case, there has
been no final determination of the rights of the parties in regard
to their title to the land in dispute in the wit proceeding.

The principle that to attract the provisions of Section 11,
C.P.C., there nmust be a final adjudication of the matter between
the parties in earlier suit or proceeding is too well-settled to
need el aboration. The same principle applies to constructive
res judicata. In Kewal Singh vs. Lajwanti [AIR 1980 SC 161]
this Court held
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......... as regards the question of constructive res
judicata it has no application whatsoever in the
instant case. It is well settled that one of the
essential conditions of res judicata is that there
must be a formal adjudication between the parties
after full hearing. In other words, the matter nust
be finally deci ded between the parties. Here also
at a tine when the plaintiff relinquished her first
cause of action the defendant was nowhere in the

pi cture, and there being no adjudicati on between
the parties the doctrine of res judi cata does not

apply."

It may be recalled that in this case the first respondent
i ssued notice for eviction-of the appellant fromthe land in
di spute (under the Land Encroachment Act) on the ground that
he was unaut horisedly in occupation of the Governnment |and.
As the appellant clained title to the land in dispute and thus the
title of the first respondent to the |and in question was disputed,
the Hi gh Court observed that the State could not resolve the
issue of title in its favour and proceed under the Land

Encroachnent Act. In-viewof the rival clains to the land in
di spute the H gh Court granted liberty to the first respondent to
establish its title inthe conpetent Civil Court. It is true that on

the date of disposal of the Wit Appeal ‘No.61 of 1978

(14.11.1983) the Act had cone into force and that fact was not
brought to the notice of the Division Bench of the Hi gh Court

but there was no final adjudication on the question of riva

clains of the parties to the title of the land in dispute on nerit
in Wit Appeal by the Division Bench of the H gh Court.

Pursuant to the liberty granted to the first respondent by the

| earned Single Judge which was confirmed by the D vision

Bench the aforenentioned suit, O S.No.1497 of 1985, was in

fact filed by the first respondent against the appellant in the
Court of the IV Additional Judge, City Cvil Court for

declaration of title to and recovery of possession of the land in
di spute. The first respondent had thus acted in accordance with
the liberty granted to it by the High Court. It is by operation of
I aw, under sub-section (8) of Section 8 of the Act, the said suit
stood transferred to the Special Court. The first respondent also
i nvoked the jurisdiction of the Special Court under Sections 7

and 8 of the Act by filing a petition against the appellant. For
the reasons, stated above, the principle of constructive res
judicata, on the ground that the fact of enforcement of the Act

on Septenber 6, 1982 was not brought to the notice of the

Di vi sion Bench of the High Court at the tinme of disposal of the
Wit Appeal, is not available to the appellant. | Further, as a
statutory right is created in favour of the State under the Act, to
eradicate a public mschief, it cannot be precluded from havi ng
recourse to the provisions of the Act by operation-of the
principle of "nmight and ought" in Explanation |V of Section 11
C.P.C. when its title or interest had not been finally determn ned
by the Hi gh Court. For these reasons, we cannot accept the
contention of the |earned senior counsel

The upshot of the above discussion is that the Specia
Court is a Cvil Court having original as well as appellate
jurisdiction having all the trappings of a Cvil Court and also a
Crimnal Court having powers of the Court of Sessions to
whi ch the provisions of the Code of Civil Procedure, the A P.
Cvil Courts Act and the Code of Crinminal Procedure, apply.
The Special Court can take cogni zance of and try every case
arising out of any alleged act of |and grabbing or with respect to
the ownership and title to, or lawful possession of, the |and
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grabbed and determ ne the ownership, title to, or lawfu
possession of the |and alleged to have been grabbed whose
decision will be binding on all the persons interested. Mere

al l egation of land grabbing is sufficient to invoke the
jurisdiction of the Special Court either suo motu or on
application by any person including any officer or authority. In
this view of the matter, we find no illegality in the conclusion
arrived at by the High Court in affirmng the finding with

regard to the jurisdiction of the Special Court.

Now, adverting to the remamining two contentions, it is

i mportant to note that under the Act "land grabbing” is not only
an actionable wong but also an offence and a "l and grabber" is
an of fender punishabl e thereunder. The definitions of the

expressions "land grabber" and "l and grabbi ng", in clauses (d)
and (e), respectively, of Section 2 of the Act, apply to both civi
and crimnal proceedings: It is, therefore, essential to construe

the definitions of the said expressions strictly. W shall first
exam ne the rel evant provisions of the Act and then the case set
up by the first respondent agai nst the appellant before the
Speci al Court to describe himas a ['and grabber

Cl auses (d) and (e) of Section 2 of the Act may be quoted
here :

"2. Definitions : - In this Act, unless the context
ot herwi se requires, --

(d) "land grabber" means a person or a group of
persons who comm ts |and grabbing and incl udes

any person who gives financial aid to any person
for taking illegal possession of |ands or for
construction of unauthorised structures thereon, or
who collects or attenpts to collect fromany

occupi ers of such |ands rent, conmpensation and

ot her charges by crimnal intimdation, or who
abets the doing of any of the above nentioned

acts; and al so includes the successors in interest;

(e) "land grabbing" means every activity of
grabbi ng of any | and (whether belonging to the
Covernnent, a local authority, a religious or
charitable institution or endowrent, including a
wakf, or any other private person) by a person or a
group of persons, without any |awful entitlenent
and with a viewto illegally taking possession of
such lands, or enter into or create illegal tenancies
or lease and |icences agreenents or any other
illegal agreenents in respect of such lands, or to
construct unauthorised structures thereon for sale
or hire, or give such |ands to any person on renta
or lease and licence basis for construction, or use
and occupation, of unauthorised structures; and the
terns "to grab | and" shall be construed
accordingly;"

A perusal of clause (d) shows that the expression "l and

grabber" takes in its fold : (1) a person or a group of persons
who conmits | and grabbing; (2) a person who gives financia

aid to any person for - (a) taking illegal possession of the |ands,
or (b) construction of unauthorised structures thereon; (3) a
person who collects or attenpts to collect fromany occupiers of
such | ands rent, compensation and other charges by crimna
intimdation; (4) a person who abets the doing of any of the

above mentioned acts; and (5) the successors in interest of such
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a person. Anpbng these five categories, the first category is
rel evant for the present discussion -- a person or a group of
persons who comits | and grabbing.

Cl ause (e) of Section 2, quoted above, defines the

expression "l and grabbing” to nean : (1) every activity of
grabbi ng of any |land (whether belonging to the Government, a

| ocal authority, a religious or charitable institution or
endowrent, including a wakf, or any other private person) by a
person or group of persons; (2) such grabbing nmust be : (i)

wi thout any lawful entitlenment and (ii) with a viewto : (a)
illegally taking possession of such lands; or (b) to enter into or
create illegal tenancies, |ease and |icences agreenents or any
other illegal agreenments in respect of such lands; or (c) to
construct unauthorised structures thereon for sale or hire; or (d)
to give such lands to any person on (i) rental or (ii) |ease and
i cence basis for construction,~or (iii) use and occupation of
unaut hori sed structures.

I nasmuch ‘asthe afore-nmenti oned expressions are defined

enpl oyi ng-the term "grabbing", it is necessary to ascertain the
inmport of that term It is not defined in the Act. It is not a
technical termor a termof art so it has to be understood in its
ordi nary conmon meani ng.

The neaning of the term"grab" in the New Internationa
Webster’ s Conprehensive Dictionary of 'the English Language,
is given as follows :

"To grasp or seize forcibly or suddenly; to take
possession of violently or dishonestly; to make a
sudden grasp. See synonyns under grasp - (i) The
act of grabbing, or that which is grabbed. (ii) A
di shonest or unlawful taking possession or
acquisition (iii) An apparatus for grappling."”

In Wrds and Phrases, pernmanent edition, Vol.18, the neaning
of "grab" is noted as under

"The word "grab" neans an act or practice of

appropriating unscrupul ously, as in politics. ~Smth

v. Pure Ol Co., 128 S.W2d 931, 933, 278 Ky. 430.

The word "grab" nmeans a seizure or
acqui sition by violent or unscrupul ous neans.
Smith v. Pure Gl Co., 128 S.wW2d 931, 933, 278
Ky. 430.

The word "grab" means to seize, grasp, or
snatch forcibly or suddenly with the hand, hence to
take possessi on of suddenly, violently, or
di shonestly. Smith v. Pure Gl Co., 128 S.W2d
931, 933, 278 Ky.430."

Cor pus Juris Secundum Vol ume 38, records the neaning of the
term"grab" thus :

"As a verb, to seize, grasp or snatch forcibly or
suddenly with the hand, hence to take possession
of suddenly, violently, or dishonestly."

In Concise Oxford Dictionary, the followi ng neani ngs of the
word "grab" are noted

"A seize suddenly; capture, arrest; take greedily or
unfairly; attract the attention of, inpress; make a
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sudden snatch at; intr. (of the brakes of a notor
vehicle) act harshly or jerkily. - n. (i) a sudden
clutch or attenpt to seize; (ii)a mechanical device
for clutching."

The vari ous neani ngs, noted above, disclose that the

term"grab" has a broad neaning - to take unauthorisedly,
greedily or unfairly - and a narrow neani ng of snatching
forcibly or violently or by unscrupul ous nmeans. Having regard
to the object of the Act and the various provisions enploying
that termwe are of the viewthat the term"grab" is used in the
Act in both its narrow as well as broad nmeani ngs. Thus
under st ood the ingredients of the expression "land grabbing"
woul d conprise of (i) the factumof an activity of taking
possession of any land forcibly, violently, unscrupul ously,
unfairly or greedily w thout any |lawful entitlenent and (ii) the

mens rea/intention-- "with the intention of/with a viewto" (a)
illegally taking possession of such |ands or (b) enter into or
create'ill'egal tenancies, |ease and |icences agreenents or any
other ill'egal agreements in respect of such lands; or (c) to

construct unauthori sed structures thereon for sale or hire; or (d)
to give such lands to any person on (i) rental or (ii) |ease and
i cence basis for construction, or (iii) use and occupation of
unaut hori sed structures.

A conbi ned readi ng of clauses (d) and (e) woul d suggest

that to bring a person within the meani ng of -t he expression
"“land grabber" it must be shown that : (i) (a) he has taken
unaut hori sedly, unfairly, greedily, snatched forcibly, violently
or unscrupul ously any |l and belonging to government or a |oca
authority, a religious or charitable institution or endowrent,

i ncludi ng a wakf, or any other private person; (b) wthout any

lawful entitlenment; and (c) with a viewto-illegally taking
possessi on of such |ands, or enter or create illegal tenancies or
| ease and |icences agreenents or-any other illegal agreenents in

respect of such lands or to construct unauthorised structures
thereon for sale or hire, or give(such |lands to any person on
rental or |ease and |licence basis for construction, or use and
occupation of unauthorised structures; or (ii) he has given
financial aid to any person for takingillegal possession of

| ands or for construction of unauthorised structures thereon; or
(iii) he is collecting or attenpting to collect from any occupiers
of such lands rent, conpensation and other charges by crinina
intimation; or (iv) he is abetting the doing of any of the above-
nmentioned acts; or (v) that he is the successor-in-interest of any
such persons.

It nust be borne in mind that for purposes of taking
congni zance of a case under the Act existence of an allegation
of any act of land grabbing is the sine qua non and not the truth
or otherwi se of such an allegation. But to hold that a person is
a land grabber it is necessary to find that the allegations
satisfying the requirenents of |and grabbing are proved.

To make out a case in a civil case that the appellant is a
| and grabber the first respondent nust aver and prove both the
ingredients -- the factumas well as the intention -- that the
appellant falls in the categories of the persons, nentioned
above (clause (d) of Section 2 of the Act), has occupied the |and
in dispute, which belonged to the first respondent, w thout any
lawful entitlement and with a viewto or with the intention of
illegally taking possession of such |and or entering into the |and
for any of the purposes nentioned in clause (e) of Section 2 of
the Act, summarised above.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 17 of

30

What needs to be | ooked into in the present controversy

is : whether the appellant has any |lawful entitlenent

(proprietory or possessory) to the land in dispute and had cone

i nto possession of the land in dispute unauthorisedly. Here, we
may note the contention of M.Parasaran that in effect the suit

of the first respondent-plaintiff, being a suit for declaration of
title and ejectrment of the appellant fromthe land in dispute, it
ought to have been dism ssed; the first respondent shoul d

succeed on the strength of its own title and it cannot take
advantage of the defects in the title of the appellant to the | and
in dispute. W may notice the case set up by the parties in their
pl eadi ngs and the docunentary and oral evidence adduced by

t hem

The case of the first respondent stated in the concise
statement enclosed to the application filed before the Specia
Court on March 20, 1992 and as contained in the plaint filed in
the court of the IV Additional Judge, City Cvil Court,

Hyderabad (O.S. No.1497 of 1985) is as follows : the first
respondent i's the absolute owner of the |land of an extent of 2
acres and 6 guntas in Survey Nos.9/15 paiki, 9/16 and 9/17,
form ng part of the Hussain Sagar Tank Bund | and, situated at
Khai r at abad vil | age, Hyderabad Di st., Hyderabad, there were

wong entries in the record of rights which were corrected by

the Collector on Cctober 5, 1959. It is stated, alternatively, if
the land in dispute formed part of the I'nam|and the sane had
vested in the first respondent with effect fromJuly 20, 1955, the
date of vesting as per Section 3 of the A P. (Telangana Area)
Abolition of Inans Act, 1955 (Act No.8 of 1955) (for short,

"the Inans Act’). None of the heirs of the alleged |nandar
appear ed before the Col llector, Hyderabad Distt., Hyderabad,

for claimng registration as occupants under Section 10 of the
said Act. The land in dispute, it is noted, was shown as Maqta

I and bel ongi ng to Nai matul |l ah Shah for some tinme and

thereafter as Inamland and the appel l'ant clainmed to be the

| essee of Mbhd. Nooruddin Asrari, one of the successors to the
sai d Magta; he occupied the said lland in the year 1958 or so and
rai sed a building known as "Jal a Drushyant. The claimof the
appel | ant was not proper, valid and | egal because the 'l and never
bel onged to the said Magta; even otherwise it vested in the
CGovernment with effect fromthe said date and the order of the
Col l ector, correcting entries in the record of rights, had become
final. The plaint refers also to the facts that theland in dispute
was the subject matter of O S.No.13 of 1958 on the file of the
Addi tional Chief Judge, City Cvil Court, Hyderabad, filed by

one Rasheed Shapurji Chenoy, which was di smissed holding

that it was Government land. On giving an undertaking in the
said suit, the appellant with the perm ssion of the Court
constructed the said house "Jal a Drushyamt' and, therefore, the
possessi on of the appellant partakes the character of perm ssive
possession. After the disnmissal of the suit the first respondent
i ssued notice of eviction to the appellant under Section 6 of the
Land Encroachnent Act, on the ground that he was in

unaut hori sed occupation of land in dispute, but the notice was
quashed in the wit petition filed by the appellant and that order
was upheld in wit appeal giving liberty to the first respondent
to establish its title in a Gvil Court. The first respondent
sought fromthe Special Court the following reliefs : to declare
the appellant a | and grabber and to restore possession of the

| and grabbed by him

The case of the appellant was that the land in dispute was
part of Sarfekhas |and and that after Inamlnquiry, ordered by
H E.H the Nizam Mintakhab was issued in favour of the

| nandar (Maqtedar) and thereafter succession was granted in
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favour of his vendor (lessor). It was also stated in the witten
statenent that the appellant has been in possession of the |and
from Novenber 1954 and that before himhis predecessors-in-

title were in possession for innunerable years as |nandars, so

he was entitled to tack their possession for purposes of
perfecting his title by adverse possession; even otherw se from
the date of his own com ng into possession in 1954 he perfected
his title by adverse possession as against the first respondent.

The Special Court has determined that the occupation of

the land in dispute by the appellant is w thout any |aw ul

entitl enent and deci ded the question of the ownership and title
to and | awful possession of the land in dispute on appreciating
the evidence on record. It held, inter alia, that the land in

di spute was not part of 1namand that even if it was so there was
no valid confirmation of grant of the land in dispute by the civi
admi ni strator under Ex.B-6 and consequently no title had

passed under Ex.B-9 to the vendor of the appellant and hence

no title was obtained by the appellant under Ex.B-40. Though

the findings recorded by the Special Court in regard to absence
of lawful -entitlenent of the appellant to the land in dispute and
uphol ding the title of the first respondent that it is a
CGovernment | and, are findings of fact which were not interfered
with by the High Court inthe Wit Petition filed by the
appel l ant, yet to satisfy ourselves, we have gone through the
depositions of PW1 and RW1 and perused the docunentary
evidence in great detail; the original record is in Udu. W find
no valid reason to take a different view of the matter and

i nasmuch as we are sustaining the said findings it is not
necessary to re-do the whol e exercise of discussing all the

evi dence here. However, we shall refer to a few inportant
docunents and aspects which clinch the issue.

In regard to the ingredients of the expression 'l and

grabber’, it is necessary to point out that it is only when a
person has | awful entitlenment to the land alleged to be grabbed
that he cannot be brought within the m schief of the said
expression. A nere prima facie bona fide claimto the |and

al l eged to be grabbed by such a person, cannot avert being

roped in within the anbit of the expression "land grabber".

What is germane is lawful entitlenent to and not a nmere prina
facie bona fide claimto the |land all eged to be grabbed.
Therefore, the observation of the Division Bench of the High
Court in the said Wit Appeal No.61 of 1978 that the appel lant
can be taken to have prinma facie bona fide claimto the land in
di spute which was rel evant for the said Land Encroachment

Act, cannot be called in aid as a substitute for |aw ul
entitlenent to the land alleged to be grabbed, which alone is

rel evant under the Act.

A copy of the statenent of Maqta Enquiry (Ext.B-15)
which is in Udu shows that the Maqta was granted by the
Qut ub Shahi rul ers, which becane Sarfekhas property (private
property of the N zan) subsequently. |In the Magta enquiry the
Tal ukdar (Sarfekhas) reconmended that Maqta be re-granted in
favour of Mhd. Abdul Quadir and others (who were ancestors
of the | essor of the appellant). The |ocation of the Maqta
(which is referred to as, 'Magta Nainmatullah Shah') was
nmentioned as adj acent to Hussain Sagar. Ex.A-20 is a copy of
Munt hkhab St at enent of | nam Enquiry (Sarfekhas) bearing
execution No. 1050 dated 09.01.1327 Fasli. It shows that as per
the letter of Admnistrative Comittee of Sarfekhas (Mibark)
bearing No. 1185 dated 19.09. 1326 Fasli, H E. H the N zam had
sanctioned confirmation of cash grant and the Mgta excl uding
the I and covered by graveyard and the King's bungalow. It is
al so clear that the | and which was appurtenant to the King' s
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bungal ow was returned to Sarfekhas and it was subsequently
directed to be sold for adequate price by H E. H the N zam on
12.02.1343 Fasli. A perusal of Ex.A-26 |ends support to the
fact that the original Mintakhab No. 1050 of 1327 Fasli of

Maqt a Nai mat ul | ah Shah had excl uded the King's bungal ow

with the |l and and the graveyard while sanctioning the
confirmation of Magta by HE. H the Nizam It appears to us
that a pal ace was constructed during the lifetinme of HE H the
Ni zam VI which was referred to as King' s bungal ow and which
later cane to be known as the Secretariat. The |and between
the Secretariat and the Hussain Sagar was part of the excluded
| and and was lying vacant. It was the [and of the Sarfekhas and
in regard to that |and various persons including predecessors-in-
i nterest of the appellant nade their clainms but all the clains
were rejected by the then Sadarul Maham (M ni ster) of

Sarfekhas and it was directed that the [ and shoul d be under the
control and protection of Babe Hukumat (GAD) and the

Revenue Departnment was specifically directed to supervise the
sanme. That order was appeal ed agai nst before Maziz

Conmi ttee of Sarfekhas (conprising of the Chief Justice and

two Hon' ble Judges of the H gh Court of the then State of
Hyderabad). The Committee confirmed the said order of the

M ni ster and di sm ssed the appeals on Mehr 30, 1357 Fasli

Thus, it is abundantly clear that Survey Nos.9/15 paiki, 9/16,
9/ 17, 9/18, 9/19 were not part of Magta which was reconfirned
in favour of the predecessors-in-interest of the appellant. They
remai ned | and of Sarfekhas (private estate of the Nizam) which
nerged in Diwani, that is State Government, on 5.2.1949
(Ex.A-30). It is noted in Ex.B-20, letter fromTehsil Tal uk,
Hyder abad West, addressed to the Collector, Hyderabad, dated
27.07.1954 that Survey Nos.9/15, 9/16, 9/17, 9/18 and 9/19 of
Maqt a Nai matul | ah Shah are situate in betweenthe Secretariat
and Hussain Sagar Tank. That was al so stated to by the

appel lant in his deposition. Inasmuch as the Maqta renmai ned
under attachnent and in the possession of the Sarfekhas during
the period of Inam Enquiry an attenpt was nade to show that
under Ex.B-11, a letter dated 12.10.1356 Fasli (English
translation Ex.B-12), the Magta was directed to be rel eased in
favour of the Maqtadar. Ex.B-13 a certified copy of the
panchnama dated 02.11.1356 Fasli is filed to show that the |and
bearing Survey Nos.9/2, 9/10, 9/12, 9/15 and 9/16 to 9/20
measuring 54 acres, was inspected and while Survey No.9/17

and 9/18 neasuring 7 acres and 7 guntas al one were retainedin
the CGovernment possession the rest of the Survey nunbers were
put in possession of the |nandar. English translation of
Ex.B-13 is marked as Ex.B-14. Ex.B-15 English translation is

a certified copy of receipt dated 02.11.1356 Fasli which was
filed to show t hat possessi on was taken by the Mgtadar. These
docunents were, however, treated by the Special Court as
spurious. The said docunents are certified copies and they are
in Udu. A careful reading of Exs.B-11 in Urdu and B-12
(English translation) discloses that the recitals:

"Hence the Makhtha nmay be restored in favour of

Syed Shah Mohd. Wji hull ah Hussain Asrari,

Makht hedar of the Makhtha N amat hul | ah Shah

and after rel ease and handi ng over a detail ed

conpl i ance report, should be sent along with the

recei pt"

are out of context with the other recitals therein. Such an
i nportant order directing delivery of possession of |and,
bearing S.Nos. noted above, which was excluded fromregrant
of Magta under Muntakhab, could not have been directed to be
delivered under Ex.B-11. In the ordinary course of event a
deci si on ought to be taken first and then only it would be
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comuni cated. Such a decision should be in the file. No order
was filed in support of Ex.B-11. Further, the subject-nmatter of
the letter dated 12.10.1356 Fasli (Exs.B-11 and B-12) fromthe

Fi rst Tal ukdar, District Atraf-e-Balda, Sarfekhas addressed to
the Tehsil dar, Taluk West shows that the proceeding

commenced on the application for waiving the |and revenue on

the ground that the |Iand was under attachnent and in the
possession of the Governnment. It is strange to note that in reply
to an application to waive the land revenue the possession of

the land was directed to be delivered by the first Talugdar in his
letter Ex.B-11 dated 12.10.1356 Fasli (English translation

Ex. B-12) and purported to have been delivered under Exs.B-13

and B-14 dated 2nd Mehr 1356 (2.11.1356 Fasli) (wongly noted

in the English translation as 2.11.1355 Fasli), while the appea
inregard to the Iand of which the said S.Nos. are a part, was
still pending before the Moaziz Committee. FromEx.A-27 it is
seen that the Mbaziz Comm ttee deci ded the appeal on Mehr

30, 1357 (30.11.1357 Fasli) after sending the said letter (Ex.B-
11). These docunments are not originals. They are certified

copi es and, therefore, it is not possible to make out whether the
portion noted above as out of context, really forned part of the
letter as in the absence of the order including the said S.Nos. in
the regrant directing delivery of possession, gives rise to |ot of
suspicion. W say no nore. For the aforenmentioned reasons,

they do not inspire any confidence to be accepted as correct. In
vi ew of these strong reasons we are not ‘persuaded to di sagree
with the view of the Special Court that they -are spurious
documents. Thus, it is clear that the land in dispute was not
part of Maqta |land.  That | and remi ned as Sarfekhas | and and

on nerger of Sarfekhas in D wani on February 5, 1949, it

became Governnent |and. Even-assuming that it was part of
regranted Inamland, on conming into force of the Inans Act, it
vested in the Governnment. Admttedly, neither the lnandar nor
the appel |l ant obtai ned occupancy certificate in respect of the
and in dispute under |nanms Abolition Act. In support of the
allegations in the petition and the plaint PW1 has categorically
stated that the appellant is a land grabber and he was not cross-
exam ned on that aspect. W have, therefore, no hesitation in
endorsing the finding that the said Mhd. Nooruddin Asrari had

no title to the land in dispute and consequently the appell ant
acquired no title to it.

Havi ng regard to the absence of any material on record,
all the circunstances and the probabilities of the case, it is hard
to believe that at any tinme before or on the date of execution of
Ex. B-39 the |l essor of the appellant who had notitle to or
interest in the land which was directed to be under the
supervision of the GAD, was in possession of the land in
di spute which was |ying vacant.

It is relevant to note that as the decision of the Specia
Court on the question of title to the land in dispute was not
based on the order of the Collector contained in the letter dated
Cct ober 5,1959 (Ex.A-14), the validity of that order is
i nconsequential. W, therefore, do not propose to exam ne that
aspect. W nay note here that the Special Court did not invoke
the presunption under Section 10 of the Act against the
appellant. It is also evident that the title of the first respondent
to the land in dispute was upheld de hors the weakness in the
title of the appellant.

On a careful perusal of the judgnment of the Special Court
on the question of title of the first respondent and that of the
appel l ant and his | essor-Inandar we are satisfied that neither
any relevant material was excluded from consideration nor any
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irrelevant material was relied upon by the Special Court in
recording its finding. There was, therefore, no scope for the

H gh Court to interfere with those findings. |In our view, the

H gh Court committed no error of lawin not interfering with

the findings of the Special Court in regard to the title of the first
respondent and absence of title in the appellant to the land in
di spute [See : Omar Sal ay Mohaned Sait vs. Commi ssioner of

I ncome-tax, Madras [AIR 1959 SC 1238]. On the concl usions
arrived at by us no interference is warranted by this Court in
this appeal filed under Article 136 of the Constitution of India.
[ See : Mehar Singh & Ors. vs. Shiromani CGurudwara

Prabandhak Conmittee [2000 (2) SCC 97].

To conpl ete the discussion on the lawful entitlenent, the
appellant’s claimof title to the land in dispute by prescription
remai ns to be exami ned. The contention of M. Parasaran is that
the appell ant, who has been in possession of the |land since

1954 on the basis of Ext.B-39 (an unregistered agreenent for
perpetual '| ease), perfected his'title by adverse possession as on
the date of ‘'the suit on Novenber 25, 1985.

M. Al taf Ahmad, on the other hand, relied on the conduct
of the appellant to show that he had no requisite animus to
possess the land in dispute adverse to the title and interest of the
first respondent and that the essential requirenents of adverse
possessi on were not satisfied as neither the appellant had the
requi site animus nor he fulfilled the requirenment of possession
of the land in dispute for the statutory period of 30 years; both
the Special Court as well as the H-gh Court concurrently held
that the appellant did not perfect his titleto the land in dispute
by adverse possession and that finding would not be open to
chal l enge in this appeal

The Special Court, on the pleadings of the parties, framed

i ssue No.5, noted above. The onus of proving that issue is on
the appellant who clains title by adverse possession

The question of a person perfecting title by adverse

possession is a mxed question of law and fact. The principle of
law in regard to adverse possession is firnmy established. It is a
wel | -settl ed proposition that mere possession-of the | and,
however long it may be, would not ripe.into possessory title

unl ess the possessor has ’'ani mus possidendi’ to hold the | and
adverse to the title of the true owner. It is true that assertion of
title to the land in dispute by the possessor would, in an
appropriate case, be sufficient indication of the aninmus
possidendi to hold adverse to the title of the true owner. But
such an assertion of title nust be clear and unequi vocal though
it need not be addressed to the real owner. For reckoning the
statutory period to perfect title by prescription both the
possession as well as the ani mus possi dendi nust be shown to

exi st. Wuere, however, at the conmencenent of the possession
there is no aninus possidendi, the period for the purpose of
reckoni ng adverse possession will conmrence fromthe date

when both the actual possession and assertion of title by the
possessor are shown to exist. The |length of possession to
perfect title by adverse possessi on as agai nst the Governnent is
30 years.

The appel | ant (defendant) in his witten statenent

averred that he was claimng title under Mhd. Nooruddin
Asrari who was successor of the original |nandar Sheik

Nai matul | ah Shah. The land in dispute is a part of the nmaqta
 and which was in his possession from Novenber 28, 1954

under an agreenent for perpetual |ease which was confirmed
under the registered | ease deed executed on Decenber 11/12,
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1957. He alleged that he constructed a small structure in 1955
and thereafter, having taken due perm ssion, constructed a

pucca building. He denied that the said |and canme in his
possession in 1958 as alleged in the plaint. He stated that he
had been in possession adverse to the plaintiff-the first
respondent since Novenber 28, 1954 for nore than 30 years

prior to the filing of the suit on Novenber 25, 1985. It is
further averred that his predecessor-in-title being in possession
of the said land for innunmerable years prior to 1954 in their
own right as Inandar, he is entitled to tack on their possession
to perfect his title by adverse possession.

The first respondent-plaintiff, perhaps with a viewto

forecl ose the plea of adverse possession, stated in the plaint
itself that the possession of the appell ant-defendant coul d not
anount to adverse possession for many reasons; the appell ant
rai sed the building with 'the perm ssion of the court while

O S. No. 13 of 1958 filed by Rasheed Shahpurji Chenoy was
pendi ng before the Additional Chief Judge, City Cvil Court,
Hyder abad, after giving an undertaking and in view of the
undert aki ng hi-s possessi on partakes the character of pernmissive
possessi on; he paid Siwaijamaand applied for occupancy
certificate. The first respondent had instituted eviction
proceedi ng by issuing notice agai nst the defendant under
Section 6 of the Land Encroachnent Act.

To appreciate the plea of the first respondent that the
appel | ant’ s possession of the | and in di spute has the character of
perm ssi ve possession so he cannot acquire title by adverse
possession, it will be appropriate to refer to the avernments in the
plaint to understand their true inport, which are as follows :

"The suit lands in the begi nning were open and
vacant tank bed | ands and the defendant raised the
bui I di ng "Jal a Drushyam with the perm ssion of
the Court while O S.No.13 of 1958 was pendi ng
before the Court of the Additional Chief Judge,
City Cvil Court, Hyderabad, and the undertaking
of the defendant given in the shape of a bond,
whi | e seeking permi ssion to construct the said
buil ding, was to the effect that he would not claim
any conpensation fromthe plaintiff for the

buil ding raised on the suit-lands in case the sane
are ultimately declared and held to be the
CGovernment lands............ The possession of the
def endant in view of his undertaking in the above
suit partakes the character of perm ssive
possession and in that view of the matter al so the
def endant cannot cl ai m adver se possessi on agai nst
the plaintiff. (enphasis supplied)”

In the concise statenment filed along with the application dated
March 22, 1992 before the Special Court the first respondent
stated :

"Pending O S.No.13 of 1958 the respondent herein
(the appellant) constructed a building Jala
Drushyam After the dism ssal of the suit. The
CGovernment of A P. initiated eviction proceedings.
The possession of the respondent (the appellant) in
vi ew of his undertaking given in the Trial Court
amounts to perm ssive possession.”

From the above avernents, it is evident that pernission was
granted by the court to the appellant to construct the building
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"Jala Drushyani. Therefore, the said building could be said to
be a construction with pernission of the Court and not

unaut hori sed. But certainly the appellant’s possession of the
land in dispute, if otherwi se adverse to the title of the first
respondent, does not acquire the character of perm ssive
possessi on on the ground the appellant sought perm ssion of the
Court to erect a building thereon. W are, therefore, of the
view that the said avernents cannot cone in the way of the
appellant in acquiring title by adverse possession if other
requi renments of adverse possession are satisfied.

As to the period of the appellant’s possession
M . Par asar an cont ended, that though Ex.B-40 perpetual |ease
agreenment was regi stered on Decenber 12, 1957 yet it would
relate back to the date of Ex.B-39 (28.11.1954) which would be
the date of commencenment of possession. He sought to derive
support from Thakur Ki shan Singh (Dead) vs. Arvind Kumar
[ 1994 (6) SCC 591]. W cannot accept the subm ssion as a
correct propositionof law. In that case the | ease deed was
executed 'on'5.12.1949 but it was registered on 30.3.1950. On
that factual background thi's Court held

"Section 47 of the Registration Act provides that a
regi stered docunent ‘shall” operate fromthe tinme it
woul d have comrenced to operate if no

regi stration thereof had been required or nade and
not fromthe time of its registration: 1t is well
established that a docunent so long it is not
registered is not valid yet once it is registered it
takes effect fromthe date of its execution. (See
Ram Saran Lall vs. Mst. Dom ni Kuer [1962 (2)

SCR 474 and Nanda Bal | abh Gururani vs.

Smt . Magbol Begum [ 1980 (3) SCC 346]. Since,
adnmittedly, the | ease deed was executed on
5.12.1949, the plaintiff after registration of it on
3.4.1950 became owner by operation of |aw on the
date when the deed was executed."

In the instant case Ex.B-39 (unregistered perpetual |ease
agreement dated Novenber 28, 1954) was not registered
subsequently. Ex.B-40 the perpetual |ease deed dated

11.12.1957 is a different document which was regi stered on
12.12.1957. Therefore, Ex.B-40 would relate back to the date

of its execution i.e. 11.12.1957 on its subsequent registration on
12.12.1957 but not on the date of execution of Ex.B-397i.e.
28.11.1954. The Principle laid down in the above case is,
therefore, of no benefit to the appellant.

The Special Court found that the appellant’s possessiaon
could not be ascribed to the date of the agreenent for | ease deed
dated 28.11.1954 (Ex.B-39) or registered | ease deed dated
11.12.1957 (Ex.B-40) which were excluded from consideration
In regard to Ex.B-39 the Special Court held that it was a
tanmper ed docunent; the survey nunbers of the | and | eased
were given in it as Survey Nos.9/15 and 9/ 17 which were
altered to appear as Survey Nos.9/15 to 9/18 and the extent of
the land was not nentioned therein. The Special Court noted
that in the absence of original of Ext.B-40, it was not possible
to say whether Ex.B-40 also suffered fromthe same vice of
subsequent alteration in the survey nunbers, therefore, it
declined to rely on Ex.B-40 also. In view of the criticismof the
Speci al Court we perused the Urdu docunents Ex.B-39 and
Ex. B-40. Survey Nos."9/15 and 9/17" (Ex.B-39) were altered
to appear as "9/15 to 9/18". This is visible to the naked eye.
The alteration was not authenticated so the criticismof the
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Special Court is well-founded. It is also noticed that the
original of Ex.B-40 was not filed in the court and no case is
nmade out to | ead secondary evidence. Further in Exs.B-13 and
B-14 (which are discussed above) it is specifically nentioned
that S.Nos.9/17 and 9/18 which were selected for the offices of
the Secretariat were retained with the Governnent. |[|f that be
so, it renained unexplained as to how the appell ant obtained the
said S.Nos. on | ease fromthe said Nooruddin. This clearly
shows the contradiction in the claimof the appellant which
makes it unacceptable. After excluding the said docunments
fromconsideration the Special Court held that the solitary
statenment of the appellant that his adverse possession
commenced from Novenber 28, 1954, could not be accepted to
hol d that he has been in continuous possession for a period of
30 years as no receipt of payment of rent (nuzul) under the
perpetual |ease agreenent Ex.B-39 was filed to prove that the
appel | ant has been-in possession of the said |land from
Noverber 28, 1954. The Special Court counted the period of
possession of the land in dispute fromthe date the appell ant
obt ai ned ‘perm ssi-on for construction of the house under Ex.B-
42 dated 09.08.1958 and the precedi ng correspondence under
Exs.B-60 to B-62 between March, 1958 and August, 1958.

Pointing out that the suit was filed on Novenber 25, 1985, so
the period of 30 years was not conpleted from 1958, it rejected
the plea of adverse possession

In regard to the aninus of the appellant to possess the
land in dispute adverse to the interest of the first respondent, the
Speci al Court pointed out that the appellant applied for
occupancy certificate to the concerned authority under the
I nans Abolition Act which nullified the aninus of adverse
possession. The Special Court also relied on Ex. A-42 (Ex.B-
43) issued by the State demandi ng siwai jamabandi on My 14,
1960 and paynent of the same under Exs.A-44 and A-45 dated
June 30, 1960 to show that the requisite aninms was |acking.
These docunents were put to the appellant when he was in the
wi t ness box and he adnmitted the same. On the basis of the
above evi dence the Special Court cane to the conclusion that
the appellant failed to prove adverse possession. In'the said
wit petition the High Court did not find any-illegality in the
approach or decision of the Special Court and declined to
interfere with the said finding.

We have al ready noted above the requirenents of
adver se possession.
In Bal krishan Vs. Satyaprakash & Os. (J.T. 2001 (2)
SC 357), this Court held

"The law with regard to perfecting title by

adverse possession is well settled. A person
claimng title by adverse possession has to prove
three "nec" - nec vi, nec clamand nec precario.

In other words, he nust show that his possession is
adequate in continuity in publicity and in extent.
In SSM Karimv. Mt. Bibi Sakina (AIR 1964 SC
1254) speaking for this Court, Hi dayatullah, J. (as
he then was) observed thus :

"Adver se possessi on nust be adequate

in continuity, in publicity and extent and a pl ea
is required at the |least to show when

possessi on becones adverse so that the starting
point of limtation against the party affected
can be found."
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In that case the requirenent of aninus possidendi was not

adverted to as on facts it was shown to be present; the
controversy, however, was about the other ingredient of adverse
possession. It is clear that it must be shown by the person
claimng title by prescription that he has been in possession of
the land for the statutory period which is adequate in continuity
in publicity and in extent with the aninus of holding the | and
adverse to the true owner.

M. Parasaran, however, contended and reiterated in his

witten subm ssions that possession in assertion of one’s own
title was ani nus of adverse possession and that passing an
adverse order against the appellant or the appellant hinself
filing an application to any statutory authorities for occupancy
certificate would not interrupt his adverse possession of the
land in dispute. It was also contended that as a derivative title
hol der he was entitled to tack his possession to that of his
predecessor-in-interest and that in any event the presunption of
the continuity of state of things backwards could al so be drawn
as the appellant’s possession from 1958 was accepted and the
possessi on earlier to 1958 should also be presuned.

Regardi ng the animus of the appellant, admttedly he

clained as a | essee under the Inandar. 1Indeed in his witten
statenent filed i n'Rasheed Shahpurji Chenoy’'suit (O S.No.13

of 1958 on the file of Additional Chief Judge, Cty Cvil Court,
Hyderabad) he clained to be a | essee under the |nandar. He,
however, did not assert title to the l'and in dispute in hinself nor
did he lay any claimon the ground of adverse possession. Even
otherwise there is no.material to show t hat between Novenber

28, 1954 (unregistered perpetual |ease agreenent, assuning it

to be free frominterpol ation and admi ssi bl e as agreenent for

| ease and (Ex.B-40) registered | ease deed dated Decenber 11

1957 (assum ng that the secondary evidence is admissible) and

the date of filing of the witten statement on January 28, 1987
the appellant clainmed title to the l'and in dispute otherw se than
under Ex.B-40 nuch | ess by way of ‘asserting adverse title. It is
only in the witten statenent filed in the present 'suit that he
pl eaded adverse possession for the first time. The possessi on of
the said land fromthe date of Ex.B-39, 1954, till the date of the
filing of the witten statenent in 1987 cannot, therefore, be
treated as adverse because there was no animus possi dendi

during the said period. Before the date of filing the witten
statenment he never clained title to the land in di spute adverse to
the State. On the other hand, he paid siwai janmabandiand
applied for occupation of rights. |Indeed in his deposition as

R W1 in chief exam nation before the Special Court he stated,
"on being satisfied about the nature of the Inam |

entered into an agreenent of perpetual |ease on

28.11.1954 with I nandar as per Ex.B-39............... I

have taken possession fromthe Mgtedar under

Ex. B-39 on 28-11-1954. Since then | amin

occupation uninterruptedly and enjoying the

same. "

We found no assertion of title by adverse possession in his
deposition. Further there is nothing on record to show that his

| essor, Mhd. Nooruddin Asrari, ever claimed the land in

di spute adverse to the State. On these facts there is no scope to
i nvoke the principle of tacking the possession of the Inandar or
presunption of continuity of possession backward.

There can be no doubt that passing of adverse order
agai nst the appellant would not cause any interruption in his
possessi on [ See : Bal kri shan vs. Satyaprakash (supra)]. So also
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filing of application before statutory authority under |nans
Abolition Act for occupancy rights, in our view, causes no
interruption in the continuity of possession of the appellant but
it does abrogate his aninus to hold the Iand in derogation of the
title of the state and breaks the chain of continuity of the

ani nmus.

In the light of the above discussion we hold that the
appel I ant neither proved factum of possession of the land in
di spute for period of 30 years nor succeeded in showi ng that he
had ani nus possidendi for the whole statutory period.
Therefore, we cannot but maintain the confirmng view of the
Hi gh Court that the appellant failed to acquire title to the |and
in dispute by adverse possession. W nmay al so add that the
| essee of a Magtedar (the Inandar) cannot acquire title to the
deni sed | and by adverse possession either as against the State
or the Maqtedar (Inandar) so |long as his possession under the
| ease conti nues.

M . Parasaran has contended that should the point of
adver se possession be found against the appellant, the principle
of lost grant would apply as the appellant has been in
possession of the land in dispute for a considerable |ength of
time under an assertion of title. |In support of his contention he
pl aced reliance on/Monohar Das Mhanta Vs. Charu Chandra
Pal and Os. (A 1.R /1955 S.C. 228).

The principle of lost grant is a presunption which arises
in cases of inmenorial user. It has its origin fromthe |ong
possessi on and exercise of right by user of an easenent with the
acqui escence of the owner that there nust have been originally
a grant to the claimant which had been lost. ~The presunption
of lost grant was extended in favour of possessor of land for a
consi derably | ong peri od when such user is found to be in open
assertion of title, exclusive and uninterrupted. However, when
the use is explainable, the presunption cannot be called in aid.
A constitution Bench of this Court explained the principle in
Monohar Das Mbhanta (supra) thus,

"The circunmstances and conditions under whi cha
presunption of |ost grant could be made are well
settled. Wen a person was found in possession

and enjoynent of land for a considerable period of
time under an assertion of title without chall enge,
Courts in England were inclined to ascribe a |lega
origin to such possession, and when on the facts a
title by prescription could not be sustained, it was
hel d that a presunption could be nmade that the
possession was referable to a grant by the owner
entitled to the land, but that such grant had been
lost. It was a presunption nade for securing

anci ent and conti nued possessi on, which coul d not
ot herwi se be reasonably accounted for. But it was
not a 'presunptio juris et de jure’ . A presunptio
juris et de jure, neans an irrebuttabl e presunption,
is one which the law will not suffer to be rebutted
by any counter-evidence, but establishes as
concl usi ve; whereas a presunption juris tantumis
one which holds good in the absence of evidence

to the contrary, but may be rebutted. [Juris et de

jure - O law and of right] and the Courts were
not found to raise it, if the facts in evidence went
against it.

"It cannot be the duty of a judge to presume
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a grant of the non-existence of which he is

convi nced" observed Farwell, J. in - "Attorney-
General Vs. Sinpson’, 1901-2 Ch.671 at p. 698
( A) . n

[ para 7 page 230]

In that case the possession of the defendant was clained to be
for over 200 years but there was no finding on the |l ength of
possession. On the ground, inter alia, that the | and was part of
Mal | ands (assessed land) within the zanmindari, it was held that
there was no scope for applying presunption of lost grant. In
the case on hand the appellant traces his possession from 1954
under an unregi stered perpetual |ease fromthe erstwhile

| nandar (Maqtedar). Therefore, the presunption of |ost grant
will not be available to the appellant.

Thus, it follows that the appellant has unauthorisedly
cone into possession of the land in dispute of the first
respondent without |awful entitlenent.

Now reverting to the other ingredient of the definition of
the expression 'l and grabbing’ -- intention of the appellant -
enbodied in the phrase "with a viewto" illegally taking
possession of the l'andin dispute or entering into the land for
any of the purposes nentioned in clause (e) of Section 2, the
Speci al Court discussed exhaustively both the docunentary
evi dence on record and the oral evidence of the appellant under
the caption - design of the first appellant in obtaining the
docunents of title and resisting possession -- and concl uded
that he was fully aware of the infirmty of the title of his
vendor for want of confirmation of the grant by the civi
admi ni strator and subsequent nutation proceedings, willingly
suffered siwai jama assessnment, paid the sane and raised
structures when a suit was pending and therefore he was a | and
grabber. The Hi gh Court having noted the discussion of the
Special Court on the said issue and having adverted to the
evi dence, declined to interfere with that finding in the wit
petition.

The requisite intention which is an inportant ingredient
of the land grabber, though not stated specifically, can be
inferred by necessary inplication fromthe avernments in the
petition and the plaint and the deposition of witness |ike any
other fact. If a person cones into occupation of “any
CGovernment | and under the guise of a perpetual |ease executed
by an unaut hori sed person having no title to or interest in the
land it cannot but be with a viewto illegally taking possession
of such land. W make it clear that we are expressing no
opi nion on the point whether those avernents would constitute
"mensrea’ for purposes of offence under the Act.

We have carefully gone through the conci se statenent
acconpanying the application filed by the first respondent
before the Special Court on March 20, 1992 and the plaint in
O S. No. 1497 of 1985 filed by the first respondent in the Court
of the IV Additional Judge, City Cvil Court, Hyderabad. It is
al so averred that the appellant occupied the land in dispute in
the year 1958 and raised building "Jala Drushyani and on
comng to know of it the first respondent took action for his
eviction under Section 6 of the Land Encroachrment Act. It is
al so stated that the claimof the appellant to the land in dispute
is not proper, valid or legal as it never belonged to Nai natul | ah
Shah Maqta and even otherw se the | and ceased to be Inaml and
fromJuly 20, 1955 and had vested in the first respondent and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 28 of

30

none of the heirs of Nainmatullah Shah had cone forward to be

decl ared as occupant under the Inam Abolition Act. The land in
di spute is described by the first respondent as |and grabbed and
a declaration is sought fromthe Special Court that the appellant
is a land grabber.

It may be observed here that though it may be apt yet it is

not necessary for any petitioner who i nvokes the jurisdiction of
the Special Court/Special Tribunal to use in his petition under

Sections 7(1) and 8(1) of the Act, the actual words enployed in

the rel evant provisions of the Act, namely, grabbing of the |and
wi thout any lawful entitlenent and with a viewto or with the

intention of (a) illegally taking possession of such |lands or (b)
enter into or create illegal tenancies, |eases or licences
agreenments or any otherillegal agreenments in respect of such

l ands; or (c) to construct unauthorised structures thereon for

sale or hire; or (d) to give such lands to any person on (i) renta
or (ii) lease and |licence basis for construction, or (iii) use and
occupation of -unauthorised structures, as the case may be.

Prima facie it will satisfy the requirenents of the Act if the
petitioner _alleges that the respondent is a | and grabber or that he
has grabbed the Iand. What is pertinent is that the allegations in
the petition/plaint, in whatever |anguage made, shoul d rmake out

the ingredients of l'and grabbing agai nst' such a person or his

being a | and grabber wi'thin the nmeaning of those expressions

under the Act, as explained above. It i's only when the

al l egations nade in the petition/plaint are proved the activity of
t aki ng possession of ‘the land will fall w thin the meani ng of

| and grabbing that such a possessor can be termed as a "l and
grabber™ within the neani ng of that expression under the Act.

It is generally true that in the absence of necessary
pl eadings in regard to the ingredients of the definition of "land
grabbi ng" no finding can validly be recorded on the basis of the
evi dence even if such evidence is brought on record. M.
Parasaran cited the judgment of this Court in Sri
Venkat aramana Devaru & O's. vs. | The State of Mysore &
Os. (1958 SCR 895 at 906) to support his subnmi ssion that
wi t hout necessary pl eadi ng, the evidence on record cannot be
| ooked into. However, it is a settled position that if the parties
have understood the pleadi ngs of each other correctly, an issue
was al so framed by the Court, the parties led evidence in
support of their respective cases, then the absence of a specific
pl ea woul d make no difference. |n Nedunuri Kaneswaramma
vs. Sanpati Subba Rao [1963 (2) SCR 208], Hidayatullah,J. (as
he then was) speaking for a three-Judge Bench of this Court
observed at page No. 214 thus :

"Though the appel |l ant had not nentioned a

Kar ni kam service inam parties well understood

that the two cases opposed to each other were of
Dharm | a Sarvadunbal a i nam as agai nst a

Kar ni kam service inam The evi dence whi ch has

been led in the case clearly showed that the
respondent attenpted to prove that this was a
Dharmila inamand to refute that this was a
Karni kam service inam No doubt, no issue was
franed, and the one, which was franed, could

have been nore el aborate; but since the parties
went to trial fully knowi ng the rival case and | ed
all the evidence not only in support of their
contentions but in refutation of those of the other
side, it cannot be said that the absence of an issue
was fatal to the case, or that there was that ms-
trial which vitiates proceedi ngs."
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The sane view is expressed by this Court in the follow ng two
cases : Kali Prasad (Dead) by Lrs. & Os. vs. Ms. Bharat
Coking Coal Ltd. & Ors. [1989 Supl. (1) SCC 628] and Sardu
Singh vs. Pritam Singh & Ors. [1999 (3) SCC 522].

Now, in the instant case the appellant has never pleaded
bef ore the Special Court that necessary pleading in regard to the
requi renents of land grabbing is lacking in the case. On the
ot her hand, he understood the averments in the petition read
with the plaint correctly as allegations of |and grabbing as can
be seen fromthe affidavit containing objections to the Gazette
Notification dated April 1, 1992, referred to above, filed on
April 16, 1992 (affidavit was attested on April 10, 1992). He
stated "I deny the petitioner’s allegation of [and grabbing
what soever, made in its petition dated 20.3.1992". He further
stated that the documents filed by himand the first respondent
"nullify the petitioners allegation of |and grabbing, claim of
title over the land and claimof right to get the possession of the
| and and the building..... ". ~ On this pleading the Special Court
franed i ssue No.6 aforenentioned. The parties adduced
evi dence, oral and documentary, on that issue. W have
al ready di scussed docunentary evi dence above. PW1 in his
statenment categorically stated that the appellant was a | and
grabber. What is surprising to note is that there was no cross-
exam nation on that aspect. Wat is nore surprising is that in
hi s deposition he did not even state that he was not a | and
grabber and the land'in dispute was not a grabbed |land. W
have not taken this as his adm ssion but only an aspect in
appreci ati on of oral evidence.

The Special Court is, therefore, correct in discussing the
evi dence on record under the caption “design’ in view of the
pl eadi ng on that aspect, adverted to above and the Hi gh Court
rightly upheld the sane. W have already pointed out that the
activity of grabbing of any |and should not only be w thout any
lawful entitlenment but should also be, inter alia, with a viewto
illegally taking possession of such | ands. These two ingredients
are found agai nst the appellant.

It is nonethel ess submtted by M. Parasaran that the
pl ai nt nmentions that the possession of the appellant partakes the
character of perm ssive possession and this avernent negates
the very concept of land grabbing. It is no doubt true that if the
possession is permssive then it cannot be treated as illegal for
pur poses of clauses (d) and (e) of sub-section (2) of the Act.

We have al ready di scussed above with regard to the all eged
pl ea of perm ssive possession and held that those avernents in
the plaint would not constitute plea of 'perm ssive possession’
In the light of the above discussion, we have no option

but to sustain the view of the High Court in approving the
finding of the Special Court on Issue No.6, that the appellant
falls within the mschief of the definition of the expression
"l and grabber” under the Act.

In the result, we uphold the judgnent and order of the

H gh Court under challenge declining to interfere with the
j udgrment and decree of the Special Court. The appeal is
di sm ssed; the parties shall bear their own costs.

................................................. J.
[ Syed Shah Mohamred Quadri]

[ S. N. Phukan]
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January 29, 2002.




