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When an order for preventive detention i's passed by an officer especially
enpowered to do so by the Central Covernnent or the State Governnent, is
the said officer required to consider the representation submtted by the
det enu?

This is the commpn question that arises for consideration in these appeals
in the context of orders for preventive detention passed by officers

especi ally enpowered by the Central Governnent under the Conservation of
For ei gn Exchange and Prevention of Snuggling Activities Act, 1974 [for
short ' COFEPOSA Act’] and the Prevention of Illicit Traffic in Narcotic
Drugs & Psychotropic Substances Act, 1988 [for short 'PIT NDPS Act’']. There
is divergence in the decisions of (this Court on this question. In Amr Shad
Khan v. L. Hmingliana and Ors., [1991] 4 SCC 39, (decided by a bench of
three Judges), it has been held that where an of ficer of the State
CGovernment or the Central CGovernment has passed any detention order and on
recei pt of a representation he is convinced that the detention needs to be
revoked he can do so. In State of Maharashtra v. Snt Sushila Mfatlal Shah
& Ors., [1988] 4 SCC 490, (decided by a bench two Judges), a different view
has been expressed. It has been held that if an order of detention is nade
by an officer specially empowered by the Central Governnent or a State
Governnment the representation of the detenu is required to be considered
only by the Central Government or the State Governnment and it is not
required to be considered by the officer who had nade the order

The question posed has to be considered in the |light of the provisions
relating to preventive detention contained in Article 22 of the
Constitution as well as the provisions contained in the rel evant statutes.

The Constitution, while permtting Parlianent and the State Legisla-tures
to enact a law providing for preventive detention, prescribes certain
safeguards in Article 22 for the protection of the persons so detai ned. One
such protection is contained in sub- clause (a) of Clause (4) of Article 22
whi ch required that no |l aw providing for preventive detention shal

aut horise the detention of a person for a period | onger than three nonths
unl ess an Advi sory Board consi sting of persons who are, or have been, or
are qualified to be appointed as Judges of a high Court has reported before
the expiration of the said period of three nonths that there is inits
opi ni on sufficient cause for detention. The other safeguard is contained in
clause (5) of Article 22 which provides as under
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"When any person is detained in pursuance of an order nade under any |aw
providing for Preventive Detention, the authority maki ng the order shall

as soon as may be, communicate to such person the grounds on which the
order has been nade and shall afford himthe earliest opportunity of making
a representation against the order".

Thi s provision has the same force and sanctity as any ot her provision
relating to fundamental rights. [See : State of Bonbay v.Atnma Ram Sri dhar
Vai dya, [1951] SCR 167, at p. 186). Article 22(5) inposes a dual obligation
on the authority nmaking the order of preventive detention: (i) to comuni -
cate to the person detained as soon as may be the grounds on which the
order of detention has been nade; and (ii) to afford the person detained
the earliest opportunity of making a representation against the order of
detention. Article 22(5) thus proceeds on the basis that the person
detained has a right to nmake a representati on agai nst the order of
detention and the aforenentioned two obligations are inposed on the
authority making the order of detention with a viewto ensure that right of
the person detained to make a representation is a real right and he is able
to take steps for redress of a wong which he thinks has been committed.
Article 22(5) does not, however, indicate the authority to whomthe
representationis to be made. Since the object and purpose of the
representation that is to be nmade by the person detained is to enable him
to obtain relief at the earliest opportunity, the said representation has
to be made to the authority which can grant such relief, i.e., the

aut hority which can revoke the order of detention and set himat I|iberty.
The authority that has nade the order of detention can also revoke it. This
right is inherent in the power to nmake the order. It is recognised by
Section 21 of the General C auses Act, 1897 though it does not flow from
it. It can, therefore, be said that Article 22(5) postulates that the
person detai ned has a right to make a representation against the order of
detention to the authority making the order. In-addition, such a
representation can be nmade to any other authority who is enpowered by | aw
to revoke the order of detention

The | earned Additional Solicitor CGeneral has urged that the repre-sentation
envi saged by Article 22(5) has to be nmade to the Advisory Board referred to
in Article 22(4) since the only right that has been conferred on the person
detained is to have the matter of his detention considered by the Advisory
Board. The | earned Additional Solicitor General drew sup-port fromthe
words "making a representation against the order"” in Article 22(5) for this
subm ssi on and contended that the use of the word "a" in singular indicates
that only one representation is to be made and that representation has to
be made to the Advisory Board because that is the only authority
contenpl at ed under the Constitution which is required to consider such
representation. We are unable to give such a restricted nmeaning to the
words "making a representation against the order"” in Article 22(5) which is
in the nature of a fundamental right affording protection to the person
detained. As stated earlier, the object underlying the right to make a
representation that is envisaged by Article 22(5) is to enable the person
detained to obtain inmediate relief. If the construction placed by the

| earned Additional Solicitor General is accepted relief may not be
available to the detenu till the natter is considered by the Advisory Board
and that woul d depend upon the tinme taken by the appropriate Govern-ment in
referring the matter to the Advisory Board. Mreover reference is required
to be made to the Advisory Board only in cases where the period of
detention is going to be |longer than three nonths and it is not obligatory
to make a reference to the Advisory Board if the period of detention is

| ess than three nmonths. In such a case the right to nake a representation
under cl ause (5) of Article 22 would be rendered nugatory. A construction
which | eads to such a result nust be eschewed.

W may, in this context, briefly refer to sonme of the decisions of this
Court relating to consideration of the representation of the person
det ai ned under Article 22(5).
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In Abdul Karimand Os. v. State of West Bengal, [1969]3 SCR 479, it was
urged on behalf of the State Governnent that since the Advisory Board had
been constituted to consider the case of the detenues and to report to the
State Covernment whether there was sufficient cause for the detention there
was no obligation on the part of the State Government to consider the
representation. Rejecting the said contention, it was said

"The right of representation under Article 22 is a valuable con-stitutiona
right and is not a nmere formality. It is, therefore, not possible to accept
the argunent of the respondent that the State Governnent is not under a

| egal obligation to consider the repre-sentation of the detenu or that the
representation nust be kept in cold storage in the archives of the

Secretariat till the time or occasion for sending it to the Advisory Board
is reached. If the viewpoint contended for by the respondent is correct,the
constitu-tional right under Article 22(5) would be rendered illusory. Take

for instance a case of detention of a person on account of nistaken
identity. If the order of detention has been made against A and a different
person B is arrested and detai ned by the police authorities because of
simlarity of -nanes or some such cause, it cannot be reasonably said that
the State Governnent should wait for the report of the Advisory Board

bef ore releasing the wong person fromdetention." [p.487]

The decision in Abdul “Karim (supra) was reaffirmed by the Constitu-tion
Bench of this Court in Pankaj Kumar Chakrabarty and Ors. v. State of West
Bengal , [1970] 1 SCR 543, wherein it was observed

"It is true that cl.(5) does not in positive language provide as to whom
the representation'is to be made and by whom when nmade, it is to be

consi dered. But the expression "as soon as nay be" and "the earliest
opportunity" in that clause clearly indicatethat the grounds are to be
served and the opportunity to nake a repre-sentation are provided for to
enabl e the detenu to show that this detention'is unwarranted and since no
ot her authority who should consider such representation is nentioned it can
only be the detain-ing authority to whomit is to be nmade which has to
consider it. Though cl. 5 does not in express terns say so it follows from
its provisions that it is the detaining authority which has to give to the
detenu the earliest opportunity to make a representation and to consider it
when so nade whether its order is wongful or contrary to the |law enable it
to detain him" [p.548]

[ Enphasi s suppl i ed]

Agai n in Jayanarayan Sukul v. State of West Bengal, [1970]3 SCR 225,
deci ded by the Constitution Bench, this Court has held :

"Broadly stated, four principles are to be followed inregard to
representation of detenus. First, the appropriate authority is bound to
gi ve an opportunity to the detenu to make a representati on and to consider
the representation of the detenu as early as possible. Secondly, the

consi deration of the representation of the detenu by the appropriate
authority is entirely independent of any action by the Advisory Board

i ncludi ng the consideration of the repre-sentation of the detenu by the
Advi sory Board. Thirdly, there should not be any delay in the matter of
consideration. It is true that no hard and fast rule can be laid down as to
the measure of time taken by the appropriate authority for consideration
but it has to be renenbered that the Government has to be vigilant in the
governance of the citizens. Acitizen s right raises a correlative duty of
the State. Fourthly, the appropriate Government is to exercise its opinion
and judgment on the representation before the sending the case along with
the detenu’s representation to the Advisory Board. |If the appropriate
CGovernment will release the detenu the Governnment will not send the matter
to the Advisory Board. If however the Government will not rel ease the
detenu the Govern-nment will send the case along with the detenu's
representation to the Advisory Board." [p.232] (Enphasis supplied).

Al these cases related to orders of detention made by the District
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Magi strate under the Preventive Detention Act, 1950 which specifically
provided [in Section 7(1)] that the authority making the order of detention
shall afford to the person detained the earliest opportunity of making a
representati on against the order "to the appropriate Government" and for
that reason there are observations by the court that the representation
shoul d be considered by the "State Government" though the orders of
detention were nade by the District Magistrate under Section 3(2) of the
Preventive Detention Act. Although in these cases the focus was only on the
guesti on whet her the representation should be considered by the State
Covernment or the Advisory Board, and the court was not required to

consi der whether the detaining authority should al so consider the repre-
sentation, yet we find that in Pankaj Kumar Chakrabarty (supra) the court
has said that the "detaining authority" nust consider the representation
when so nade. Simlarly, in Jayanarayan Sukul (supra) the court has used
the expression "appropriate authority" in the first three principles as

di s-tinct fromthe expression "appropriate Governnent" used in the fourth
principle. The expression "detaining authority" would nmean the authority
whi ch has made the order of detention and the authority which has nade an
order for continuance of such detention

In Amir Shad Khan (supra) it has been hel d:

"The right to nmake a representati on against the detention order thus flows
fromthe constituti onal guarantee enshrined in Article 22(5) which casts an
obligation on the authority to ensure that the detenu is afforded an
earliest opportunity to exercise that right, if he so desires. The
necessity of casting a dual obligation on the authority making the
detention order is obviously to acquaint the detenu of what had wei ghed
with the Detaining Authority for exercising the extraordinary powers of
detention without trial con-ferred by Section 3(1) of the act and to give
the detenu an opportunity to point out any error in the exercise of that
power so that the said authority gets an opportunity to undo the harm done
by it, if at all, by correcting the error at the earliest point of tine.
Once it is realised that Article 22(5) confers a right of repre-sentation
the next question is to whomnust the representati on be made. The grounds
of detention clearly informthe detenu that he can nake a representation to
the State Governnent, the Central (Governnent as well as the Advisory Board.
There can be no doubt that the representati on nmust be nade to the authority
whi ch has the power to rescind or revoke the decision, if need be." [p.46]

Article 22(5) must, therefore, be construed to nean that the person

detai ned has a right to make a representation against the order of

det ention which can be nmade not only to the Advisory Board but also to the
detaining authority, i.e., the authority that has made the order of
detention or the order for continuance of such detention, who is conpetent
to give imre-diate relief by revoking the said order as well as to -any

ot her authority which is conpetent under |aw to revoke the order for
detention and thereby give relief to the person detained. The right to nake
a repre-sentation carries within it a corresponding obligation on the
authority maki ng the order of detention to informthe person detained of
his right to nake a representati on agai nst the order of detention to the
authorities who are required to consider such a representation

Havi ng thus defined the nature of the right to make a representation
recogni sed by Article 22(5) we nay now proceed to exam ne the rel evant
provisions in the COFEPOCSA Act and PIT NDPS Act.

Section 3 of the COFEPCSA Act confers the power to nake orders detaining
certain persons and provides as under

"Section 3. Power to nake orders detaining certain persons.-
(1) The Central Governnent or the State Governnent or any officer of the

Central CGovernnment, not bel ow the rank of Joint Secretary to that
CGovernment, specially enpowered for the pur-poses of this section by that
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Government, or any officer of a State Government, not below the rank of a
Secretary to that Govern-nent, specially enpowered for the purposes of this
section by that Governnent may, if satisfied, with respect to any person
(including a foreigner), that, with a viewto preventing himfromacting in
any manner prejudicial to the conservation or augnentati on of foreign
exchange or with a view to preventing himfrom.

(i) smuggl i ng goods, or
(ii) abetting the snuggling of goods, or
(iii) engaging in transporting or concealing or keeping snuggl ed goods, or

(iv) dealing in smuggl ed goods ot herwi se than by engaging in transporting
or conceal ing or keepi ng smuggl ed goods, or

(v) har bouri ng persons engaged in snuggling goods or in abetting the
smuggl i ng of goods,

it is necessary so to do, nake an order directing that such person be
det ai ned.

Provided that no order of detention shall be made on any of the grounds
specified in this sub-section on which an order of detention may be nade

under Section 3 of 'the Prevention of Illicit Traffic in Narcotics Drugs and
Psychotropi ¢ Substances Act, 1988 or under Section 3 of the Jamu and
Kashmr Prevention of Illicit Trafficin Narcotic Drugs and Psychotropic

Subst ances Ordi nance, 1988 (J. & K _O.dinance 1 of 1988).

(2) Wien any order of detentionis made a State Governnent or by an

of ficer enpowered by a State Governnent, the State Govern-nment shall,
within ten days, forward to the Central Governnent a report in respect of
the order.

(3) For the purpose of clause (5) of Article 22 of the Constitution, the
conmuni cation to a person detained in pursuance of a deten-tion order of
the grounds on which the order has been nade shall be nmade as soon as may
be after the detention, but ordinarily not later than five days, and in
exceptional circunstances and for reasons to be recorded in witing, not
later than fifteen days, fromthe date of detention.”

Section 11 of the COFEPOSA Act, providing for revocation of detention
orders, is in the following terns :

"Section 11. Revocation of detention orders.- (1) Wthout prejudice to the
provi sions of Section 21 of the General C auses Act, 1897 (10 of 1897), a
detention order may, at any tine, be revoked or nodified-

(a) notw t hstandi ng that the order has been nmade by an officer of a
State CGovernnent, by that State Governnent or by the Central Governnent;

(b) notw t hst andi ng that the order has been made by an officer of the
Central Government or by a State Covernnent, by the Central Governnent.

(2) The revocation of a detention order shall not bar the making of another
detention order under Section 2 against the sane person."

Section 3 of the PIT NDPS Act is on the sanme lines as Section 3 of COFEPCSA
Act. There is slight difference in sub-section (I)but sub-sec-tions (2) and
(3) are identical. Section 12 of the PIT NDPS Act makes provision for
revocati on of detention orders and is in the sane terns as Section 11 of

t he COFEPCSA Act.

The provisions in COFEPOSA Act and PIT NDPS Act differ fromthose contained
in the National Security Act, 1980 as well as earlier preventive detention
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| aws, nanely, the Preventive Detention Act, 1950, the Miintenance of
Internal Security Act, 1971 in sone respects. Under sub-section (3) of
Section 3 of the National Security Act, power has been conferred on the
District Magistrate as well as the Commi ssioner of Police to make an order
of detention, and sub-section (4) of Section 3 prescribes that the officer
shall forthwith report the fact of nmaking the order to the State Governnent
to which he is subordinate together with the grounds on which the order has
been nade and such other particulars as, in his opinion, have a bearing on
the matter, and that no such order shall remain in force for nore than

twel ve days after the making thereof unless, in the neantine, it has been
approved by the State Governnent. In Section 8(1) of the National Security
Act it is prescribed that the authority making the order shall afford the
person detained the earliest opportunity of nmaking a representation agai nst
the order to the appropriate Government. Simlar provisions were contai ned
in the Preventive Detention Act, 1950 and the Mintenance of Interna
Security Act, 1971. COFEPOSA Act and the PIT NDPS Act do not provide for
approval by the appropriate Government of the orders passed by ths officer
speci al 'y enmpowered to pass such an order under Section 3. The said Acts

al so do not |ay down that the authority making the order shall afford an
opportunity to nake a representation to the appropriate Governnent.

Under Section 3 of the COFEPCSA Act and the PIT NDPS Act an order of
detention can be nade by -

(i) The Central /Governnent; or

(ii) an officer specially enpowered by the Central Governnent; or
(iii) the State CGovernnent; or

(iv) an officer specially enpowered by the State Governnent.

In view of Section 21 of the General C auses Act the authority which has
made the order of detention would be conpetent to revoke the said order
Section 11 of the COFEPOSA Act and Section 12 of the PIT NDPS Act provide
for revocation of such an order by authorities other than the authority
whi ch has made the order, under cllause (a) of sub-section (1) of both these
sections an order nmade by an officer specially enpowered by the State
Governnent can be revoked by the State Government as well as by the Centra
CGovernment and under cl ause (b) of sub-section (1) an order made by an

of ficer specially enpowered by the Central Government or an order nade by
the State Government can be revoked by the Central CGovernnent. This means
that the Central Government has the power to revoke orders nade by -

(i) the State Governnent;
(ii) an officer specially enpowered by the State Governnent; and
(iii) an officer specially enpowered by the Central Governnent.

Simlarly, the State CGovernnment has the power to revoke an order made by an
of ficer specially enmpowered by the State Government. I'n other words an
order made by the officer specially enpowered by the State Government can
be revoked by the State Governnment as well as by the Central CGovernnment, an
order made by the State Governnent can be revoked by the Central Governnment
and an order nmade by the officer specially enmpowered by the Centra
Covernment can be revoked by the Central Government. The confernment of this
power on the Central Govern-nent and the State Government does not,

however, detract fromthe power that is available to the authority that has
made the order of detention to revoke it. The power of revocation that is
conferred on the Central CGovern-ment and the State Government under clauses
(a) and (b) of sub-section (1) of Section 11 of the COFEPCSA Act and
Section 12 of the PIT NDPS Act is in addition to the power of revocation
that is available to the authority that has made the order of detention
This is ensured by the words "wi thout prejudice to the provisions of
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Section 21 of the General C auses Act, 1897 (10 of 97)" in sub-section (1)
of both the provisions.

If the power of revocation is to be treated as the criterion for
ascertaining the authority to whomrepresentati on can be nmade, then the
representati on agai nst an order of detention made by an officer specially
enmpowered by the State Governnent can be nade to the officer who has made
the order as well as to the State Covernment and the Central Government who
are conpetent to revoke the order. Sinmilarly, the repre-sentation agai nst
an order made by the State Governnent can be made to the State CGover nnent
as well as to the Central Government and the representati on agai nst an
order made by an officer specially enpowered by the Central CGovernment can
be made to the officer who has made the order as well as to the Centra
Gover nnent .

The | earned Additional Solicitor general has, however, submitted that the
of ficer specially enpowered under Section 3 of the COFEPOSA Act and PIT
NDPS Act cannot be regarded as the detaining authority and that though the
order of detention is made by the officer specially em powered by the
Central Governnent or by the State Governnent the detaining authority is

t he appropriate CGovernment which has enmpowered the officer to make the
order and, therefore, it is the appropriate Govern-nent al one which can
consi der the representati on and revoke the same and a representati on does
not lie to the officer who has nade the order of detention. According to
the |l earned Additional “Solicitor General the only provision regarding
revocation of detentioon orders is that contained in Section 11 of the
COFEPCSA Act and Section 12 of the PLT NDPS Act and under the said

provi sions the Central Covernment and the State Governnment only have been
enpowered to revoke an order of detention. This contention fails to give
effect to the words "wi thout prejudice to the provisions of Section 21 of
the General O auses Act, 1897 (10 of 1897)" in sub-section (1) of Section
11 of COFEPCSA Act and Section 12 of PIT NDPS Act. 'As pointed out earlier
the use of these words preserves the power of the officer naking the order
under Section 21 of the General C auses Act to revoke the order made by
him It cannot, therefore, be said that the confernent of the power of
revocation on the Central Government and the State CGovernnent under Section
11 has the effect of depriving the officer making the order of detention of
the power to revoke the order nmade by him |If that is so the officer who
has nade the order of detention is conpetent to consider the representation
made by the person detained agai nst the order of detention made by such
of ficer.

W nmay, at this stage, take note of sone of the decisions of this Court
whi ch have a bearing on the question under consideration

In I brahim Bachu Bafan v. State of Gujarat & O's., (supra), thi's Court,
whi |l e construing the provisions of Section 11 of the COFEPCSA Act, has
hel d:

"The words "wi thout prejudice to the provisions of Section 21 of the
General C auses Act 1897" used in Section 11(1) of ‘the Act give expression
to the legislative intention that w thout affecting that right which the
authority making the order enjoys under Section 21 of the General d auses
Act, an order of detention is also available to be revoked or nodified by
authorities nanmes in clauses (a) and (b) of Section 11(1) of the Act. Power
conferred under clauses (a) and (b) of Section 11(1) of the Act could not
be exercised by the nanmed authorities under Section 21 of the Cenera

Cl auses Act as these authorities on whom such power has been conferred
under the Act are different fromthose who made the orders. Therefore,
conferment of such power was necessary as Parlianment rightly found that
Section 21 of the General Cl auses Act was not adequate to neet the
situation. Thus, while not affecting in any manner and expressly preserving
t he power under Section 21 of the General C auses Act of the origina

aut hority making the order, power to revoke or nodify has been conferred on
the named authorities."” (p.28]
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In Amir Shad Khan (supra) the majority view has been thus ex-pressed

"Therefore, where an officer of the State Government or the Centra
CGovernment has passed any detention order and on receipt of a
representation he is convinced that the detention order needs to be revoked
he can do so by virtue of Section 21 of the General C auses Act since
Section 11 of the Act does not entitle himto do so. If the State

Gover nment passes an order of detention and |ater desires to revoke it,
whet her upon receipt of a repre-sentation fromthe detenu or otherw se, it
woul d be entitled to do so under Section 21 of the General C auses Act but
if the Central Governnent desires to revoke an order passed by the State
Government or its officer it can do so only under clause (b) of Section
11(1) of the Act and not under Section 21 of the General C auses Act. This
clarifies why the power under Section 11 is conferred without prejudice to
the provisions of Section 21 of the General O auses Act." [p.49]

In St . Sushila Mfatlal Shah (supra) the order of detention was passed
under Section 3 of the COFEPOSA Act by Shri D.N. Capoor, Oficer on Specia
Duty and Ex-officio Secretary to the Government of Mharashtra, Hone

Depart ment, as the officer specially empowered by the Governnent of

Mahar ashtra under Section 3 of the COFEPCSA Act. it was conmunicated to the
detenu that he had a right to nake a repre-sentation to the State
CGovernment as al so to the CGovernment of India against the order of
detention but it was not comunicated to the detenu that he had a right to
nake a representation to the detaining authority himself. It was contended
that this has resulted in denial of the right to make a representation
under Article 22(5). The said contention was nega-tived by this Court [A P.
Sen and S. Natarajan, JJ]. After referring to the decisions of this Court
in Abdul Karim (supra), Jayanarayan Sukul (supra), Haradhan Saha v. State
of West Bengal, [1975] 3 SCC 198 and John Martin v. State of Wst Bengal
[1975] 3 SCC 836, it was held that "on the plain | anguage of Article 22(5)
the said Article does not provide material for the detenu to contend that
in addition to his right to nake a representation to the State Covernment
and the Central CGovernment, he has a further right under Article 22(5) to
make a representation to D.N Capoor hinself as he had made the order of
detention." (p.498) After taking note of the provisions contained in the
COFEPCSA Act and after observing that unlike in other Preventive Detention
Acts, e.g., National Security Act, Mintenance of Internal Security Act,
Preventive Detention Act, the COFEPOSA Act does not provide for approval by
the CGovernment of an order of detention passed by one of its duly empowered
of ficers, the | earned Judges have expressed the view that "an order passed
by an of ficer acquires 'deened approval’ by the governnment fromthe tine of
its issue and by reason of its the Governnent becomes the detaining
authority and thereby constitutionally obligated to consider the
representati on made by the detenu with utnost expedition.” (p.505) Reliance
has al so been placed on the decisions in Kavita v. State of Mharashtra,
[1981] 3 SCC 558 and Snt. Manma v. State of Maharashtra, [1981] 3 SCC 566.

The | earned Additional Solicitor General has pleaded for acceptance of the
law laid down in Snt. Sushila Mafatlal Shah (supra). W regret out
inability to do so. The decision in Snt. Sushila Mafatlal Shah (supra)
proceeds on two premises: (i) Article 22(5) does not confer a right to make
a representation to the officer specially enpowered to nake the order; and
(ii) under the provisions of the COFEPCSA Act when the order of ‘detention
is made by the officer specially enpowered to do so, the detaining
authority is the appropriate CGovernnent, nanely, the Governnent which has
enpowered the officer to nake the order, since such order acquires 'deened
approval’ by the Governnment fromthe time of its issue.

Wth due respect we find it difficult to agree with both the prem ses.
Construing the provisions cf Article 22(5) we have explained that the right
of the person detained to nmake a representation against the order of

det ention conprehends the right to nmake such a representation to the

aut hority which can grant such relief, i.e., the authority which can revoke
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the order of detention and set himat liberty and since the officer who has
nade the order of detention is conpetent to revoke it, the person detained
has the right to make a representation to the officer who made the order of
detention. The first premi ses that such right does not flow fromArticle
22(5) cannot, therefore, be accepted.

The | earned judges, while relying upon the observations in Abdul Karim
(supra) and the decisions in Jayanarayan Sukui (supra), Haradhan Saha
(supra) and John Martin (supra) have failed to notice that in these cases
the court was considering the matter in the light of the provisions

contai ned Section 7(1) of the Preventive Detention Act, 1950, whereby it
was prescribed that the representation was to be made to the appropriate
Government. The observations regardi ng consideration of the repre-sentation
by the State Governnent in the said decisions have, therefore, to be
construed in the light of the said provision in the Preventive Detention
Act and on that basis it cannot be said that Article 22(5) does not

postul ate that the person detained has no right to nmake a representation to
the authority maki ng the order of detention

The second prem se that the Central Governnent beconmes the detaining
authority since there i s deened approval by the Governnent of the order
made by the officer specially enpowered in that regard fromthe time of its
i ssue, runs counter to the schenme of the COFEPOSA Act and the PIT NDPS Act
which differs fromthat of other preventive detention | aws, nanely, the
Nati onal Security Act, 1980, the Miintenance of Internal Security Act,

1971, and the Preventive Detention Act, 1950,

In the National Security Act there is an express provision [Section 3(4)]
in respect of orders made by the District Magistrate or the Conm s-sioner
of Police under Section 3(3) and the District Magistrate or the
Conmi ssi oner of Police who has made the order is required to forthwith
report the fact to the State Governnent to which he is subordinate. The
said provision further prescribes that no such order shall renmain in force
for nmore than twel ve days after the making thereof, unless, in the mean-
time, it has been approved by the State Government. This would show that it
is the approval of the State Government which gives further life to the
order which would otherwise dieits natural death on the expiry of twelve
days after its naking. It is also the requirement of Section 3(4) that the
report shoul d be acconpani ed by the grounds on which the order has been
made and such other particulars as, in-the opinion of the said officer

have a bearing on the matter which neans that the State Governnment has to
take into consideration the grounds and the said material while giving its
approval to the order of detention. The effect of the approval by the State
CGovernnment is that fromthe date of such approval the detention is

aut horised by the order of the State Governnent approving the order of
detention and the State Governnent is the detaining authority fromthe date
of the order of approval. That appears to be the reason why Section 8(1)
envi sages that the representati on against the order of detention is to be
made to the State Governnent. The COFEPOSA Act and the PI'T NDPS Act do not
require the approval of an order made by the officer specially enmpowered by
the State Governnent or by the Central Govern-nent. The order passed by
such an officer operates on its own force. Al that is required by Section
3(2) of COFEPCSA Act and PIT NDPS Act is that the State Governnment shal
within 10 days forward to the Central CGovernment a report inrespect of an
order that is made by the State Government or an officer specially
enpowered by the State Governnent. An order nmade by the officer specially
enpowered by the State Govern-nent is placed on the sane footing as an
order made by the State CGovernnent because the report has to be forwarded
to the Central CGovernnent in respect of both such orders. No such report is
required to be forwarded to the Central CGovernnent in respect of an order
made by an officer specially enpowered by the Central Governnent.

Requi renent regarding forwarding of the report contained in Section 3(2) of
the COFEPCSA Act and the PIT NDPS Act cannot, therefore, afford the basis
for holding that an order nade by an officer specially enmpowered by the
central CGovernment or the State CGovernnent acquires deemed ap-proval of
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that governnent fromthe date of its issue. Approval, actual or deened,
postul ates application of nind to the action being approved by the
authority given approval. Approval of an order of detention would require
consi deration by the approving authority of the grounds and the supporting
material on the basis of which the officer making the order had arrived at
the requisite satisfaction for the purpose of making the order of

detention. Unlike Section 3(4) of the National Security Act there is no
requirenment in the COFEPCSA Act and the PIT NDPS Act that the officer
specially enpowered for the purpose of making of an order of detention nust
forthwith send to the concerned government the grounds and the supporting
material on the basis of which the order of detention has been nade. Nor is
it prescribed in the said enactnents that after the order of detention has
been nade by the officer specially enpowered for that purpose the concerned
government is required to apply its mnd to the grounds and the supporting
material on the basis of which the order of detention was nmade. The only

ci rcunst ance from which inference about deened approval is sought to be
drawn is that the order is made by the officer specially enmpowered for that
pur pose by the concerned govern-nent. Merely because the order of detention
has been made by the officer who has been specially enpowered for that

pur pose woul'd not, in our opinion, justify the inference that the said
order acquires deenmed approval of the governnent that has so enpowered him
fromthe date of the issue of ‘the order so as to nake the said governnent
the detaining authority. By specially enpowering a particular officer under
Section 3(2) of the COFEPCSA Act and the PIT NDPS Act the Centra

Government or the State Governnent confers an independent power on the said
of ficer to make an order of detention after ‘arriving at his own

sati sfaction about' the activities of the person sought to be detained.
Since the detention of the person detained draws its |egal sanction from
the order passed by such officer, the officer is the detaining authority in
respect of the said person. He continues to be the detaining authority so

|l ong as the order of detention remains operative. He ceases to be the
detaining authority only when the order of detention ceases to operate.
This would be on the expiry of the period of detention as prescribed by | aw
or on the order being revoked by the officer hinmself or by the authority
mentioned in Section 11 of the COFEPCSA Act and Section 12 of the PIT NDPS
Act. There is nothing in the provisions of these enactnments to show that
the role of the officer comes to an end after he has nade the order of
detention and that thereafter he ceases to be the detaining authority and
the concerned government whi ch had enmpowered hi massunes the role of the
detaining authority. We are unable to construe the provisions of the said
enactment as providing for such a limted entrustnent of power on the
officer who is specially empowered to pass the order. An indication to the
contrary is given in Section 11 of the COFEPCSA Act and Section 12 of the
PI T NDPS Act which preserve the power of such officer to revoke the order
that was nade by him This nmeans that the officer does not go out of the

pi cture after he has passed the order of detention. 1t nust, therefore, be
held that the officer specially enmpowered for that purpose continues to be
the detaining authority and is not displaced by the concerned governnent
after he has nmade the order of detention. Therefore, by virtue of his being
the detaining authority he is required to consider the representation of
the person detai ned agai nst the order of detention

In Kavita v. State of Maharashtra, (supra) the order of detention was made
by the Government of Maharashtra and not by an officer specially empowered
by the State Governnent. Similarly in Snt. Masuna (supra) it was held that
the order of detention was not made by P.V. Nayak in his individua
capacity as an officer of the State Governnment but it was made by him as
representing the State Governnment and that it was the State Governnent

whi ch had made the order of detention acting through the instrunentality of
P.V. Nayak, Secretary to Governnent who was authorised to act for and on
behal f of and in the name of the State Government under the Rul es of

Busi ness. The said decisions did not relate to an order made by an officer
specially enpowered for that purpose is required to be considered by such
of ficer.
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It appears that the decision in |brahimBachu Bafan (supra), a decision of
a bench of three-Judges, was not brought to the notice of the |earned
Judges deciding Sm. Sushila Mfatial Shah (supra). For the reasons

af orenmenti oned we are of the view that the decision in Snt. Sushila

Maf atial Shah (supra). In so far as it holds that where an order of
detention made by an officer specially enmpowered for the purpose
representati on against the order of detention is not required to be

consi dered by such officer and it is only to be considered by the
appropriate Government enpowering such officer does not |ay down the
correct |aw.

The | earned Additional Solicitor General has also placed reliance on the
decision in John Martin v. State of Wst Bengal, (supra) wherein the court
was dealing with an order of detention nade under the Mi ntenance of
Internal Security Act, 1971 which contained an express provision in Section
8(1), for the representation to be nade against the detention order to the
appropriate Government. The said decision can, therefore, have no
application to a detention under the COFEPOSA Act and the PI'T NDPS Act

whi ch do not contain such a provision

Having regard to the provisions of Article 22(5) of the Constitution and
the provisions of the COFEPOSA Act and the PIT NDPS Act the question posed
is thus answered : Were the detention order has been made under Section 3
of the COFEPCSA Act ‘and the PIT NDPS Act by an officer specially enmpowered
for that purpose either by the Central Governnent or the State Gover nnment
the person detained has a right to nmake a representation to the said
officer and the said officer is obliged to consider the said representation
and the failure on his part to do so results in denial of the right
conferred on the person detained to nmake a repre-sentation against the
order of detention. This right of the detenue is in addition to his right
to nake the representation to the State Governnent ‘and the Centra
Covernment where the detention order has been nade by an officer specially
aut horised by a State Governnent and to the Central Governnment where the
detention order has been nmade by an officer specially enpowered by the
Central Governnent, and to have the sane duly considered. This right to
make a representation necessarily inplies that the person detained nust be
inforned of his right to make a repre-sentation to the authority that has
nade the order of detention at the time when he is 'served with the grounds
of detention so as to enable himto make such a representation and the
failure to do so results in denial of the right of the person detained to
make a representation.

The appeals may now be taken up for consideration in the light of the
answer given to the question posed for consideration

Crl.A Nos. 764-765 of 1994.

Crl. A Nos. 764-765 of 1994 relate to the detention of I|shwardas Bechardas
Pat el under order dated January 21, 1994 under Section 3 of the COFEPCSA
Act nmade by Shri Mahendra Prasad, Joint Secretary to the Governnent of
India, Mnistry of Finance, Department of Revenue, “as the officer specially
enpowered by the Central Government. The grounds of detention were served
on the detenu on February 5,1994. On February 21, 1994 the detenu made a
representation to the officer who had made the order of detention namely,
Shri Mahendra Prasad, Joint Secretary to the Governnent of India, as well
as to the Advisory Board. On March 22, 1994.the detenu was inforned that
the said representation was considered by the Central Governnent and the
same has been rejected. The officer who nade the order of detention did
not, however, consider the said representation though it was addressed to
hi m and he forwarded the said representation with his recomrendation that
the representation nay be rejected. A wit petition was filed in the Bonbay
H gh Court by the appellant who is the son of the detenu. By order dated
July 20, 1994 a Division Bench of the H gh Court referred the follow ng
three questions to the Full Bench for consideration :




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 12 of

15

(1) Has the specially enpowered officer under the COFEPOSA Act al so an
i ndependent power to revoke the order of detention. In view of Section 11
of the COFEPCSA Act read with Section 1 of the General C auses Act?

(2) Are observations in Amr Shad Khan regardi ng power of revocation of
speci ally enpowered officer under the COFEPCSA Act not binding on this
Court?

(3) Does failure to take i ndependent decision on revocation of order of
detention by the specially enpowered of ficer under the COFEPOSA Act and
merely forwarding the same with reconren-dation to reject, result in non-
conpliance with constitutional safeguard under Article 22(5) of the
Constitution?

By the judgnment of the Full Bench dated August 26, 1994 the question No. 1
was answered in the affirmative and it was had that the specially enmpowered
of fi cer under the COFEPOSA Act has an inde-pendent power to revoke in view
of Section 11 of COFEPOCSA Act read with Section 21 of the General C auses
Act. Question No. 2 was also answered in the affirmative and it was held
that the observations in Am r Shad Khan (supra) regarding the power of
revocati on by such officer under the COFEPOSA Act were binding on the High
Court. Question No. 3 was answered in the negative and it was held that the
failure on the part of the officer making the order of detention to

consi der the representation nade by the detenu was of no consequence
because the representation of the detenu was, in fact, in effect and in
subst ance consi dered by the Finance M ni'ster who was an appropriate
authority for the purpose of consideration of such representation. The
matter was thereafter considered by the D vision Bench of the H gh Court
and by judgnent dated Septenber 16/19, 1994 the wit petition was

di sm ssed. These appeal s have been fil ed against the judgment of the Ful
Bench dat ed August 26, 1994 as well as the judgnent of the Division Bench
dat ed Septenber 16/19, 1994.

Shri Ram Jet hmal ani, the | earned senior counsel appearing for the
appel l ant, has assailed the finding recorded by the Full Bench on question
No. 3 and has submtted that the failure on the part of the officer who
nmade the order of detention to consider the representation of the detenu
results in denial of the right of the detenu to nake a representation
recogni sed by Article 22(5) and the said denial renders the detention of
the detenu illegal and without the authority of law.  In support of his

af oresai d submission Shri Jethnmal ani has placed reliance on the decision in
Sm . Santosh Anand v. Union of India, [1981] 2 SCC 420. 1n that case the
order of detention was nmade by the Chief Secretary, Delhi Administra-tion
acting as the specially enpowered of ficer under Section 3 of the COFEPCSA
Act. A representation was nade by the detenu to the detain-ing authority,
nanely, the Chief Secretary, and the Chief Secretary for-warded the sane to
the Administrator with the endorsenent under his signature to the effect
"the representation may be rejected” and the said representation was
rejected by the Adm nistrator. It was contended that there was non-

consi deration of the representation and rejection by the detaining
authority which resulted in denial of the constitutional safeguard under
Article 22(5) of the Constitution. The said contention was accepted by this
Court and it was observed

"It is thus clear to us that the representation could be said to have been
consi dered by the Chief Secretary at the hi ghest but he did not take the
decision to reject the sane hinself and for that purpose the papers were
submitted to the Adm nistrator who ultimately rejected the sane. There is
no affidavit filed by the Chief Secretary before us stating that he had
rejected the representation. The representati on was, therefore, not
rejected by the detaining authority and as such the constitutiona

saf eguard under Article 22(5), as interpreted by this Court, cannot be said
to have been strictly observed or conplied with." [p.422]

The Full Bench of the Bonbay Hi gh Court has taken note of the decision in
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Sm. Santosh Anand (supra) but has placed reliance on the |ater decisions
of this Court in Sat Pal v. State of Punjab, [1982] 1 SCC 12 and Raj ki shore
Prasad v. State of Bihar, [1982] 3 SCC 10, to hold that the Court must | ook
at the substance of the matter and not act on nmere technicality and that
even though the constitutionally speaking a duty is cast on the detaining
authority to consider the representation yet if in fact and in effect the
appropriate Government has finally considered the representation of the
detenu it cannot be said that there is contravention of Article 22(5).

In Sat Pal v. State of Punjab, (supra) the order of detention was nade by
the State Governnent of Punjab under Section 3 of the COFEPCSA Act and the
det enu had nmade two representations, one was addressed to the Joint
Secretary, Governnent of Punjab and the other was endorsed to the Centra
CGovernment through the Secretary, Mnistry of Finance, Departnent of
Revenue, New Del hi. Both the representations were for-warded by the

Superi ntendent, Central Jail to the Joint Secretary, State Government of
Punj ab with an endorsenent that-one of them be forwarded to the Centra
Covernment. The State Governnent rejected the repre-sentations but there
was a delay on the part of the State Governnent in forwarding the
representation to the Central Governnent and ultimately the Centra
Covernment also rejected the said representation and these was no delay on
the part of the Central CGovernment in considering the representation. This
Court held that there was no denial of making a representation to the
Central Covernment and the delay on the part of the State Governnment in
forwarding the representation to the Central Govern-nent, by itself, was
not sufficient to invalidate the order of detention. Sat Pal (supra) was.
therefore, not a case of non-consideration of the repre-sentation by one of
the authorities who was required to consider the said representation

In Raj ki shore Prasad v. State of Bihar, (supra) the order of detention was
nmade by the District Magistrate under Section 3(2) of the National Security
Act. The detenu nade a representation to the detaining authority (District
Magi strate) but in the neantinme the case of the detenu was referred to the
Advi sory Board and the representation was rejected by the State Governnent
after the matter had been considered by the Advisory Board. The Court,
whi | e uphol ding the contention urged on behal f of the detenu that
constitutionally speaking a duty i's cast on the detaining authority to
consider the representation, has referred to Section 8(1) of the Nationa
Security Act which provides for making of representation against the order
not to the detaining authority but to the appropriate Govern-nment, and has
observed that this was done presumably to provide an effective check by the
appropriate Government on the exercise of power by subordi nate officers
like the District Magistrate or the Commi ssioner of Police. It was held
that if the appropriate Governnment has considered the representation of the
detenu it cannot be said that there is contravention of Article 22(5) or
there is failure to consider the representation by the detaining authority.
The decision in Santosh Anand (supra) was noticed and it was distinguished
on the ground that under the national Security Act there is a specific
provision in Section 8 which requires that the detaining authority shal
afford the earliest opportunity to make a representati on agai nst the order
not to the detaining authority but to the appropriate Governnent.

The decisions in Sat Pal (supra) and Raj ki shore Prasad (supra) on which the
H gh Court has placed reliance do not, therefore, detract fromthe law laid
down in Santosh Anand (supra). Having found that the representation of the
person detai ned was not considered by the officer nmaking the order of
detention the High Court was in error in holding that the said failure on
the part of the detaining authority to consider and decide the
representation is not fatal to the order of detention. W are, therefore,
unabl e to uphold the answer given by the Full Bench to question No. 3 and,
in our view, the said question should be answered in the affirmative. On
that basis it has to be held that since there was a denial of the
constitutional safeguard provided to the detenu under Article 22(5) of the
Constitution on account of the failure on the part of the officer who had
made the order of detention to independently consider the repre-sentation
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submitted by the detenu against his detention and to take a decision on the
sai d representation the further detention of the detenue |shwardas
Bechardas Patel is rendered illegal. The appeals, therefore, deserve to be
al | owed.

Crl.A No. 850 and 915 of 1994

In both the appeals the orders of detention were made under Section 3 of
the PIT NDPS Act by the officer specially enpowered by the Centra
CGovernment to make such an order. In the grounds of detention the detenu
was only informed that he can make a representation to the Centra
Covernment or the Advisory Board. The detenu was not informed that he can
nake a representation to the officer who had nade the order of detention
As a result the detenu could not nmake a representation to the officer who
nmade t he order of detention. The Madras Hi gh Court, by the judgnments under
appea dated Novenber 18, 1994 and January 17, 1994, allowed the wit
petitions filed by the detenus and has set aside the order of detention on
the view that the failure on the part of the detaining authority to

i nformthe detenu that he has a right to nake a representation to the
det ai ning aut hority hinself has resulted in denial of the constitution-a
ri ght guaranteed under Article 22(5) of the Constitution. In view of our
answer to the common questi on-posed the said decisions of the Madras Hi gh
Court setting aside the order of detention of the detenus nust be upheld
and these appeals are liable to be dism ssed.

Crl.A No...... /95 [Arising out of SLP (Crl.) No. 282194]

By order dated July 27, 1993 made under Section 3 of COFEPOSA Act by Shri
Mahendra Prasad, Joint Secretary to the Government of India, an officer who
had been specially enpowered under Section 3(1) of the COFEPCSA Act
Jayantil al Sonthand Shah, the husband of the appellant, was order to be
detained. The wit petition filed by the appellant challeng-ing the said
detention was dism ssed by the Bonbay H gh Court by judg-nment dated Cctober
27, 1993. One of the contentions that has been urged

on behal f of the appellant before this Court was that he had addressed a
joint representation dated Septenber 14, 1993 to /the detai ning
authority, the Central Governnent and the Advisory Board and the sane
was sub-mtted through the Superintendent, Bonbay Central Prison and
that the said representati on was rejected by the Central Governnent and
it was not

[ consi dered and deci ded i ndependently by the detaining authority
hi nmsel f.

These facts are not disputed on behalf of the respondents. Since the
appel l ant had submitted a representation to the detaining authority, nane-
ly, the officer who was specially enpowered to nmake an order of detention
and the said officer did not consider the representation there has been a
deni al of the constitutional safeguard guaranteed under Article 22(5) of
the Constitution. As a result the detention of the appellant has to be held
to be illegal and the said appeal has to be all owed.

At this stage it becones necessary to deal with the subm ssion of the

| earned Additional Solicitor General that sone of the detenues have been
indulging inillicit smuggling of narcotic drugs and psychotropic
substances on a large scale and are involved in other anti-nationa
activities which are very harnful to the nature of the activities of the
det enues the cases do not justify interference with the orders of detention
made agai nst them W are not unm ndful of the harnful consequences of the
activities in which the detenues are alleged to be involved. But while

di schargi ng our constitution-al obligation to enforce the fundanenta
rights of the people, nore espe-cially the right to personal liberty, we
cannot allow ourselves to be influenced by these considerations. It has
been said that history of liberty is the history of procedural safeguards.
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The framers of the Constitution, being aware that preventive detention

i nvol ves a serious encroachnent on the right to personal |iberty, took care
to incorporate, in clauses (4) and (5) of Article 22, certain mininmm

saf equards for the protection of persons sought to be preventively
det ai ned. These safeguards are required to be "jeal ously watched and
enforced by the Court”. Their rigour cannot be nodul ated on the basis of
the nature of the activities of a particular person. W would, in this
context, reiterate what was said earlier by this court while rejecting a
simlar submssion :

"May be that the detenu is a snuggler whose tribe (and how their nunbers

i ncrease!) deserves no synpathy since its activities have paral ysed the

I ndi an econony. But the l'aws of Preventive Deten-tion afford only a nodi cum
of safeguards to persons detained under themand if freedomand |iberty are
to have any neaning in our denocratic set-up, it is essential that at |east
those saf eguards are not denied to the detenues."

[See : Rattan Singh v. State of Punjab, [1981] 4 SCC 481 at p.488] W have,
therefore, no hesitation in rejecting this contention

In the result, Crl.A Nos. 850 and 915 of 1994 are disnissed, Cl. A ) Nos.
764-765 of 1994, Crl.No. 553/95 (arising out of SLP (Crl) No. 282/94) are
al l owed and the detenues, nanely, |shwardas Bechardas Patel [father of the
appellant in Crl.A Nos. 764-765 of 1994] and Jayantilal Sonthand Shah

[ husband of the appellant in Crl.A No. 553 of 1995 (arising out of SLP
(Crl) No. 282/94) are ordered to be set free unless they are required in
connection with any other matter.

A S Appeal s
al | owed /di sm ssed




