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ACT:

Coal Mnes (Nationalisation) Act, 1973: ss. 2(h)(iv),
2(h)(vi), 3, 5 & 6--Land used for carrying on nining opera-
tions adjacent to a coal mne--Wether ‘a mne--Wether
vested in Central CGovernnent-Omers right, title and inter-
est--Wiet her exti nguished.

Practice and Procedure: Wiether parties entitled to
retract fromevidence let in

HEADNOTE

Section 3 of the Bihar Land Reforms Act, 1950 provided
for wvesting an estate or tenure inthe State. Section 2(h)
of the Coal Mnes (Nationalisation) Act, 1973 defines a
"mine, to nmean any excavation where any operation’ for the
purpose of searching for or obtaining ninerals has been or
is being carried on. Sub-clause (iv) thereto includes there-
in all open cast workings and sub-clause (vi) takes in al
| ands, buildings etc., in or adjacent to a mne and used for
the purposes of the mine. Section 3(1) provides for acquisi-
tion of rights of owners in respect of coal mines by the
Central CGovernnent. Section 5(1)enpowers the Central Govern-
ment to direct vesting of the said rights in a Governnent
conpany. Section 6(1) refers properties vested in the Cen-
tral Governnent free from nortgages etc.

The appellants instituted a suit in respect of a  large
expanse of land for declaration of their honestead /right
thereto. The possession in the zami ndari right was- settled
to their ancestor in 1949. They, therefore, claimed' owner-
ship of |easehold |and.

The respondent Governnent-conpany resisted the suit - on
the grounds, firstly, that the disputed | and formed part - of
a colliery which had vested in the Central Governnent and
thereafter in the conpany under the provisions of the Coa
M nes (Nationalisation) Act and secondly, that the interest
clained by the plaintiffs, automatically stood extinguished
with the vesting of the estate of the plaintiffs’ |essor by
reason of the notification issued under s. 3 of the Land
Ref orms Act.

The trial court negatived all the defences anti decreed the
Suit.
284
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Reversing the said decree, the High Court held that the
| ease granted to the plaintiffs was an encunbrance whi ch was
anni hilated with the issuance of the notification under s. 3
of the Land Reforns Act, and that the | ease having thus come
to an end the plaintiffs had no title to be declared. It
further found that the salt |ands were adjacent to a coa
m ne and were being used for the purpose of the said m ne.
Therefore, it held that the suit lands were nore within the
meaning of the Nationalisation Act, and that what vests
under that Act is the mine and not .merely the interest of
the owner of the mne
Di sm ssing the appeal

HELD: 1.1 The evidence on record both for the plaintif-
fappel l ants and the defendant-respondents nmakes it evident
that the | and was being used for the purpose of the mne for
carrying on the mning operations in respect of the part of
the seamlying i medi ately bel.ow the surface. There cannot
be any working mne without the surface being included in
that concept.” If ~the surface does not form part of the
concept of mne, it is not possible to have any excavation
Section 2(h)(iv) of the Coal Mnes  (Nationalisation) Act
i ncl udes open cast working within the definition of ' nmine.
[ 289E- F]

1.2 The suit |land was al so adjacent to a coal mne and
was being used for the purposes of the said mine, nanely,

stacking of the coal and effecting local sale thereof. It
was therefore, a mne as defined under s. 2(h)(vi) of the
Act. [289Q

2. Under s. 3 of the said Act, the right, title and
interest of the owners.in relation to the coal mnes stood
transferred to and vested absolutely in the Central Govern-
ment free fromencunbrances. It was inmmaterial whether the
m ne bel onged to the State or to a private party. The appel -
lant’s title to the said land, if any, thus stood ‘extin-
gui shed. [289H;, 290A]

State of West Bengal v. Union-of India, [1964] 1 SCR
371, referred to

3. The parties went to trial knowing fully well what
they were required to prove. They have adduced evi dence of
their choice in support of the respective clainms. That
evi dence has been considered by both courts below. The
appel l ants cannot now turn round and say that the evidence
should not be | ooked into. This is a well accepted princi-
ple. [290C D]

285

Kunju Kesavan v.MM Philip & Os., [1964] 3 SCR 634,

referred to.

JUDGVENT:

CIVIL APPELLATE JURI SDICTION: Civil Appeal No. 2647 of
1980.

From t he Judgnent and Order dated 24.4.1980 of the Patna
High Court in Oiginal Decree No. 289 of 1979(R)
Shankar Ghosh, S .P. Lal and H K Puri for the Appellant.
L.N. Sinha, RN Sachthey and A Sachthey for the Respond-
ents.
The Judgrment of the Court was delivered by

K. JAGANNATHA SHETTY, J. This appeal by certificate
under Art. 133(1) of the Constitution is froma decision of
the Patna Hi gh Court which reversed the decree in the suit
filed by the appellant for declaration of title and confir-
mati on of possession

In the court of the Subordinate Judge, the First Court
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at Dhanbad, the plaintiff/appellants instituted a suit in
respect of Schedule B of the plaint for a declaration of
their homestead right thereto and for confirnmation of pos-
session or in the alternative recovery of possession. The
suit property consists of 30 bighas, 18 kattar and 11 chha-
taks being part of plot nos. 59 and 70 in village Dhansar
The plaintiff’s claimwas based on a registered indenture of
| ease dated Decenmber 9, 1949 by which it is said that the
possession in the Zami ndari right of Kali Prasad was settled
to Ruplal Aggarwal, father of plaintiff No. 1 and grand-
father of plaintiff Nos. 2 and 3. The plaintiffs’ claimthat
they have beconme the owners of the lease hold | and and are
in possession of the sanme by exercising diverse acts of
possession, nmutating their name and by paynments of stipulat-
ed rents to the State of Bihar, who recognised the said
| ease.

The defendant ~ is a CGovernment conpany called Messrs.
Bharat -~ Coki ng Coal Limted (The Conpany). The Company re-
sisted the suit on three main grounds: firstly, that the
di sputed land forned part of ‘North Bhuggatdih Colliery which
had vested in the Central CGovernment and thereafter in the
conpany under the provisions of the Coal Mnes (Nationalisa-
tion) Act, 1973, secondly, that the interest claimed by the
plaintiffs automatically stood extinguished with the vesting
of the estate of the plaintiffs’ |essor, by reason of the
vesting notification
286
i ssued wunder sec. 3 of the Bihar Land Reforms Act, 1950.
Lastly, that actual | ease of theland was taken much earlier
expressly for the purposes of the mines and that the instru-
ment of 1949 is contaminated with flaw and obtained with a
view to certifying the vesting of the estates in the State
of Bihar and even that on a m sapprehension that ‘the so-
cal | ed honestead | and woul d. not vest.

The trial court negatived all the defences and decreed the
suit.

Upon appeal by the conpany, ‘the Patna H gh Court re-
versed the decree of the trial court and dism ssed'the suit.
There are two main findings recorded by the High Court to
allow the appeal. As to the scope and effect of the provi-
sions of the Bihar Land Reforms Act, 1950 in respect of the
suit property, the H gh Court held:

"For the reasons indicated above, I
am of the viewthat a |lease granted to the
plaintiffs in the instant case was an _encum
brance and it was annihilated with the issu-
ance of the notification under sec. 3 of the
Act. The subm ssion urged on behalf of . the
appel l ants, therefore, in this behalf nust be
accepted. The lease of the plaintiffs having
cone to an end consequent upon the issuance of
notification wunder sec. 3 of the Act, the
plaintiffs have no title to be declared and
the decree of the trial court is liable to be
set aside."

As to the nature of the suit property and
the scope and effect of the Coal Mnes (Na-
tionalisation) Act, 1973, the Hi gh Court on an
apprai sal of the oral and docunentary evidence
| ed by both the parties said:

“I  would, therefore, prefer their
positive evidence (referring to the defend-
ants/respondents evidence) than to the nega-
tive evidence adduced on behalf of the plain-
tiffs. It will, however, be seen that the suit
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lands are adjacent to a coal mine, nanely,
North Bhuggatdih Colliery and were being used
for the purposes of the said nine, nanely,
stacking of coal and effecting local sales
thereof. The conclusion is, therefore, ines-
capable that the suit lands are nore wthin
the neaning of the Nationalisation Act. What
vests under the Nationalisation Act is the
nm ne and not nerely the interest of the owner
of the mne."
287

Havi ng regard to these findings, the H gh Court did not
find it necessary to exanine whether the instrunent of 1949
was a genui ne transacti on.

In this appeal, on'the subnission of counsel for both
sides, two questions arise for our consideration: (i) wheth-
er the suit |ands had vested, free from encunbrance in the.
State consequent upon the issuance of Notification under
sec. 3 of the Bihar Land Reforns Act; and (ii) whether the
suit land is "mnes" withinthe neaning of the Coal M nes
(Nati onalisation) Act, 19737

In our opinion, it i's unnecessary to consider the first
guestion and indeed it is not proper also to consider the
guestion in the absence of the State which is a necessary
party for adjudication of that dispute. The State of Bihar
is not inpleaded as a party to the suit and we, therefore,
refrain from expressing any opinion on-the first question
On the second question, the relevant provisions of the Coa
M nes (Nationalisation) Act, 1973 (The Act) 'may now be
not ed.

"Section 2(h) defines "mnes" to
nmean any excavation where any operation for
the purpose of searching for or obtaining
m neral s has been or is being carried on, and
i ncl udes
XXX XXX XXX XXX XXX
(iv) all open cast worKkings;

XXX XXX XXX XXX XXX

(vi) all lLands, buildings, ‘works,
adits, levels, planes, machinery and equip-
ments, instrunents stores, vehicles, railways,
trammays and sidings in, or adjacent to, a
m ne and used for the purposes of the mine

XXX XXX XXX XXX XXX

(x) all lands, buildingsand equip-
nments bel onging to the owners of the mine, and
in, adjacent to or situated on the surface of,
the mne where the washing of coal obtained
from the mne or manufacture, therefrom of
coke is carried on.

XXX XXX XXX XXX XXX XXX
288
Section 3, so far it is relevant, reads.

"(1) On the appointed day, the
right, title and interest of the owners in
relation to the coal mines specified in the
Schedul e shall stand transferred to, and shal
vest absolutely in, the Central Governnent
free fromall incunbrances .......... "
Section 5(1) reads as under:

"(1) Notwithstanding anything con-
tained in secs. 3 and 4, the Central Covern-
nment may, if it is satisfied that a Governnent
conpany is willing to conply, or has conpli ed,
with such terns and conditions as that Govern-
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nment nmay think fit to inpose, direct, by an
order in witing, that the right, title and
interest of an owner in relation to a coa
mne referred to in sec. 3, shall, instead of
continuing to vest in the Central CGovernnent,
vest in the Governnent Conpany either on the
date of publication of the direction or on
such earlier or later date (not being a date
earlier than the appointed day), as nmay be
specified in the direction.”
Section 6(1) provides as under

"(1) Al property which vests in the
Central Governnent or in a Governnent conpany
under this Chapter shall, by force of such
vesting be freed and discharged from any
trust, obligation, nortgage, charge, lien and
all ~otherincunbrances affecting it and any
attachnment, injunction or decree or order of
any court restricting the use of such property
in-~any manner shall be deened to have been
wi t hdrawn. "

Sections 8 to 10 in chapter Il provide for payment of
conpensation to owners of coal mnes. Provisions under
Chapter IV of the Act deal with claims.to be .made for
conpensation and for disbursing the anbunts payable to the
Owners of coal nines by Conm ssioner of Paynents.

On behal f of the plaintiffs, 11 witnesses were exam ned
including plaintiff  No. 1 hinmself. Mst of ‘the witnesses
have not made any rel evant statenment on the ‘question of
| ocation or user of the suit land.

289
However, Kanhaiya Lal Agarwal, witness No. 6 for the plain-
tiff stated, "The land is full of collieries on all the four
sides." Likewi se Ram Briksha Vi swakarnma, witness No. 8 for
the plaintiffs has stated that the suit land is a fallow
and and no crop is grown on it and there is nothing except
the road in between the suit |land and the North Bhagatdih
Colliery. The 9th witness of the plaintiffs B.K  Mikherjee,
who surveyed the locality and submitted a report stated
"At the time of ny inspection, the
def endants were renobving the over-burdened
surface and then taking out coal and this 1is
call ed open cast working ..... | do not see
the quarry by Southern side of the | eased coa
and but do not renenber whose quarry was
there. There were coal all over the land but
it was after the burden of earth was
renoved ..... The coal was being ,cut at the
depth of 25 fromthe surface. Adjoining the
quarry, the land was not for honestead pur-
poses. "

The wi tnesses for the defendant conpany have specifical -
ly stated that the land in dispute constitutes the ‘upper
| ayer of the coal |ying beneath and above the surface. The
working of the mnes is by open cast working system Wen
the mning operations are carried on in the other parts of
the Seam the land is being used for the various purposes
connected with the mining operations.

In the light of this evidence, the | ocation of the suit
land and the uses to which it is put to are beyond doubt.
The land is being used for carrying on the mning operations
and it is adjacent to a mine. It is used for the purposes of
the mine for carrying on the mning operations in respect of
the part of the Seamlying i nmediately below the surface.
Apparently, there cannot be any working mne wthout the
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surface being included in that concept. If the surface does
not formpart of the concept of mine, it is not possible to
have any excavation. Section 2(h)(iv) includes open cast
working within the definition of "m ne".

Secondly, the suit land is also adjacent to a coal m ne
nanely, North Bhagatdih Colliery and is being used for the
pur poses of the said mne, nanmely, stacking of the coal and
effecting local sale thereof. It is, therefore, a mne as
defined under sec. 2(h)(vi) of the Act.

Under sec. 3 of the Act, the right, title and interest
of the owners in relation to the coal mnes stand trans-
ferred to and shall vest abso-

290

lutely in the Central Governnent free from encunbrances. For
the purpose of acquisitionand vesting, it is immteria
whet her the mine belongs to the State or to the plaintiffs.
In either case, the Act extinguishes the title. A Constitu-
tion Bench of this Court in State of Wst Bengal v. Union of
India, [1964] 1 SCR 371 has held that under Entry 44 of List
3 of the Seventh Schedule to the Constitution, Parlianment is
conpetent to nmake a | aw for acquisition of property owned by
the State.

It was, however, urged for the appellants that there is
no proper pleading or issue for determ nation of the afore-
said question and 'the evidence let in should not be I ooked
into. It istoo late to raise this contention. The parties
went to trial knowing fully well what they were required to
prove. They have adduced evi dence of theft choice in support
of the respective clains. That evidence has been considered
by both courts bel ow. They cannot now turn-round and say
that the evidence should not be | ooked into. This.is a well
accepted principle.

In Kunju Kesavan v. MM Philip & Ohers, [1964] 3 SCR
634, this Court has stated (as sunmarised in the headnote at
p. 637):

"The wparties went to trial, fully
understanding the (central fact whether the
succession as laid down in the Ezhava Act
applied to Bhagavathi Valli or not. The ab-
sence of an issue, therefore, did not lead to
a material sufficient to vitiate the decision.
The plea was hardly needed in view of the fact
that the plaintiff stated in his replication
that the "suit property was obtai ned as nakka-
t hayam property, by Bhagavathi_ Val l'i under the
Ezhava Act". The subject of  exenption from
Part 1V of the Ezhava Act, was properly raised
in the trial court and was rightly considered
by the Hi gh Court."

On the facts and circunstances of the case we  cannot,
therefore, accept the contention urged for the appellant in
this regard.

In the result and for the reasons stated above, the
appeal fails and is dismssed. In the circunstances, howev-
er. we nake no order as
to costs.

P.S. S Appeal di s-
m ssed.
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