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S. N Variava, J.

1. We have had the advantage of going through the Judgment of
the | earned Chief Justice of India, brother Justice Khare, brother
Justice Quadri and sister Justice Ruma Pal. W are unable to
agree with the views expressed by brother Justice Quadri and
sister Justice Ruma Pal. The |earned Chief Justice has
categorized the various questions into the follow ng categories.

1) Is there a fundanental right to set up educationa
institutions and, if so, under which provision

2) Does the judgnent in Unnikrishnan’s case require
reconsi deration?

3) In case of private unaided institutions can there be
CGovernment regulations and if so to what extent?

4) In determ ning the existence of a religious or linguistic
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mnority, inrelation to Article 30, what is to be the unit,
the State or Country as a whole; and

5) To what extent the rights of aided minority institutions to
admi ni ster be regul at ed.

2. Justice Khare has dealt with categories 4 and 5 above. On other
aspects he has agreed with the | earned Chief Justice.

3. We are in agreement with the reasoni ng and concl usions of the

| earned Chief Justice on categories 1 and 4. |In respect of category 2
we agree with the | earned Chief Justice that the cost incurred on
educating a student in an unai ded professional college was nore than
the total fee which is realized on the basis of the fornula fixed in the
schene. This had resultedin revenue shortfalls. As pointed out by
the | earned Chief Justice even though by a subsequent decision (to

Unni Krishnan’s) this Court had permtted sone percentage of seats
within the paynent seats to be allotted to Non-Resident |ndians,

agai nst payment of a higher anount as determ ned by the authorities,
sufficient funds were still not available for the devel opnent of those
educational institutions. As pointed out by the | earned Chief Justice
experi ence has shown that nmost of the "free seats" were occupi ed by
students fromaffluent fanmlies, while students fromless affluent
famlies were required'to pay nmuch nore to secure admi ssion to

"paynent seats". As pointed out by the learned Chief Justice the
reason for this was that students fromaffluent fanilies had had better
school education and the benefit of professional coaching facilities and
were, therefore, able to secure higher nmerit positions in the comon
entrance test, and thereby secured the free seats. The education of
these nore affluent students was in a way bei ng cross-subsidized by

the financially poorer students who, because of their |ower position in
the merit list, could secure only "paynent seats". ' Thus we agree with
the concl usion of the | earned Chief Justice that the schene cannot be
considered to be a reasonable restriction and requires re-

consi deration and that the regul ati ons nmust be m ni num However

we cannot | ose sight of the ground realities in our country. The
majority of our population come fromthe poorer section of our

soci ety. They cannot and will not be able to afford the fees which will
now be fixed pursuant to the judgnent.  There nmust therefore be an
attenpt, not just on the part of the Governnent and the State, but

al so by the educational institutions to ensure that students fromthe
poorer section of society get admi ssion. One nethod would be by

nmaki ng avail abl e schol arships or free seats. |[|f the educationa
institution is willing to provide free seats then the costs of such free
seats could also be partly covered by the fees which are now to be
fixed. There should be no harmin the rich subsidising the poor

4, The | earned Chief Justice has repeatedly enphasised that
capitation fees cannot be charged and that there nust be no
profiteering. W clarify that the concerned authorities will always be
entitled to prevent by enactnent or by regul ations the chargi ng of
exhorbitant fees or capitation fees. There are nmany such enactnents
already in force. W have not gone into the validity or otherw se of
any such enactnment. No argunents regarding the validity of any such
enact ment have been submitted before us. Thus those enactnents

will not be deenmed to have been set aside by this Judgnent. O
course now by virtue of this Judgnent the fee structure, fixed under
any regul ation or enactnent, will have to be reworked so as to enable

educational institutions not only to break even but also to generate
sone surplus for future devel opnent/expansi on and to provide for
free seats.

5. We al so wi sh to enphasis, what has already been stated by the
| earned Chief Justice, that an educational institution nmust grant
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adm ssion on sone identifiable and acceptable nmanner. It is only in
exceptional cases, that the nanagenent nmmy refuse adnission to a
student. However such refusal nust not be whinsical or for

ext raneous reasons meani ng thereby that the refusal nust be based

on some cogent and justifiable reasons.

6. In respect of categories 3 and 5 we wish to point out that this
Court has been constantly taking the view that these aided educationa
institutions (whether majority or minority) should not have unfettered
freedomin the matter of admi nistration and managenent. The State

whi ch gives aid to educational institution including mnority
educational institution can inmpose such conditions as are necessary for
the proper naintenance for the higher standards of education. State

is also under an obligation to protect the interests of the teaching and
non-teaching staff. In many States, there are various statutory
provisions to regul ate the functioning of these educational institutions.
Every educational institution should have basic anenities. If it is a
school , it should have healthy surroundi ngs for proper education; it
shoul d have a playground, a |laboratory, a library and other requisite
facilities that are necessary for a proper functioning of the school. The
teachers who are working in the schools should be governed by proper
service conditions. |In States where the entire pay and al | owances for
the teaching staff and non-teaching staff are paid by the State, the
State has got anple power to regul ate the method of selection and
appoi nt nent of teachers. State can also prescribe qualifications for
the teachers to be appointed in such schools. Simlarly in an aided
schools, State sonetinmes provides aid for some of the teachers only
whil e denying the aid to other teachers. Sonetinmes the State does

not provide aid for the non-teaching staff. The State could, when
granting aid, provides for the age and qualifications for recruitnment of
a teacher, the age of retirenent and even for the manner in which an
enquiry has to be held by the institution. Inother words there could be
regul ati ons which ensure that service conditions for teachers and staff
receiving aid of the State and the teachers or the staff for which no aid
is being provided are the sane. ~Pre-requisite to attract good teachers
is to have good service conditions. ~ To bring about an uniformty in the
service conditions State should be put at liberty to prescribe the sane
wi thout intervening in the process of selection of 'the teachers or their
renoval , dismissal etc. W agree that there need not be either prior
and subsequent approval from any functionaries of the
State/ Uni versity/Board (as the case may be) for disciplinary action,
renoval or dismssal. However principles of natural justice nust be
observed and as already provided, by the | earned Chief Justice all such
action can be scrutinised by the Education Tribunal. The provisions
contained in the various enactnents are not-specially challenged

before us. The constitutional validity of the statutory provisions vis--
vis the rights under Articles 19(1)(g), Article 26, Article 29 and Article
30(1) of the Constitution can be exanm ned only if a specific case is
brought before the Court. Educational Institutions receiving State aid
cannot claimto have conplete autonony in the natter of

admi ni stration. They are bound by various statutory provisions which
are enacted to protect the interests of the education, students and
teachers. Many of the Statutes were enacted | ong back and stood the
test of time. Nobody has ever chall enged the provisions of these

enact ment s. The regul ations made by the State, to a great extent,
depend on the extent of the aid given to institutions including mnority
institutions. In sone States, a |lunmpsum anmount is paid as grant for

mai nt enance of schools. In such cases, the State may not be within

its rights to inpose various restrictions, specially regarding selection
and appoi ntment of teachers. But in some States the entire salary of
the teaching and non-teaching staff are paid, and these enpl oyees

are given pension and other benefits, the State may then have a right
and an obligation to see that the selection and appoi nt nent of

teachers are properly made. Similarly the State could inpose

conditions to the effect that in the matter of appointnents, preference
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shal |l be given to weaker sections of the community, specially

physi cal | y handi capped or dependents of enployees who died in

harness. All such regul ations nay not be said to be bad and/or invalid
and may not even ampunt to infringing the rights of the mnority
conferred under Article 30(1) of the Constitution. Statutory provisions
such as | abour laws and welfare | egislations etc. would be applicable to
mnority educational institutions. As this decision is being rendered by
a | arger bench consisting of eleven judges, we feel that it is not

advi sabl e and we shoul d not be taken to have | aid down extensive
guidelines in respect of nyriads of |egal questions that may arise for
consideration. In our viewin this case the battlelines were not drawn
up in the correct perspective and many of the aggrieved or affected
parties were not before us.

7. As regards category 5, we agree with the conclusions of both the
| earned Chief Justice as well as Justice Khare that Article 29(2) applies
to Article 30. However, we are unable to agree with the fina

reasoning that there nmust be a bal anci ng between Articles 29(2) and
30(1). W, therefore, give our reasons for dis-agreeing with the fina
concl usion that there nust be a bal ancing between Articles 29(2) and

30.

8. We are conscious of 'the fact that the |learned Chief Justice and
Justice Khare have exhaustively dealt with the authorities. However in
our view there is need to enphasise the sane. W are here called

upon to interpret Articles 29(2) and 30.. Subm ssions have been made

that in interpreting these Articles the historical background must be
kept in nmind and that a contextual approach shoul d be taken. W

must, therefore, a) look at the history which led to incorporation of
these Articles. The intention of the framers wll then disclose how the
cont extual approach nust be based; b) apply the well settled

principles of interpretation; and c) keep the doctrine of "Stare Decisis"
in mnd.

9. In the case of Kesavananda Bharati v. State of Kerala [(1973) 4
SCC 225], it has been held that in interpreting the provisions of a
Statute or the Constitution it is the duty of the Court to find out the
legislative intent. It has been held that Constituent Assenbly debates
are not conclusive but that, in a Constitutional matter where the intent
of the franmers of the Constitution is to be ascertained, the Court
shoul d | ook into the proceedi ngs and the rel evant -data, including the
speeches, which throw Iight on ascertaining the intent. ~In considering
the nature and extent of rights conferred on mnorities one nust keep
in mnd the historical background and see how and for what purpose
Article 30 was framed.

10. In the case of R'S. Nayak vs. AR ‘Antulay reported in AR
(1984) SC 684 at page 686, it has been held as follows:

"Reports of the Committee which preceded the enact nent

of a legislation, reports of Joint Parlianent Comittee,

report of a Conm ssion set up for collecting information

| eading to the enactnent are permissible external aid to

construction. |If the basic purpose underlying construction

of legislation is to ascertain the real intention of the

Parliament, why should the aids which Parlianent avail ed

of such as report of a Special Conmittee preceding the

enactment, existing state of Law, the environnent

necessi tating enactnment of |egislation, and the object

sought to be achi eved, be denied to Court whose function

is primarily to give effect to the real intention of the

Parliament in enacting the legislation. Such denial would

deprive the Court of a substantial and illumnating aid to
construction.

The nodern approach has to a consi derabl e extent
eroded the exclusionary rule even in England."
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11. The partition of India caused great anguish, pain, bitterness and
di strust anongst the various conmmunities residing in India. Initially
there was a demand for separate el ectorate and reservation of seats.
However the principle of unity and equality for all prevailed. 1In return
it was agreed that mnorities would be given special protections.

12. The reason why Article 30(1) was enbodied in the Constitution

has been set out by Chief Justice Ray (as he then was) in the case of

St. Xaviers College v. State of Gujarat reported in (1975) 1 SCR 173.

The rel evant portion reads as foll ows:

"The right to establish and adm ni ster educationa

institutions of their choice has been conferred on religious

and linguistic mnorities so that the najority who can

al ways have their rights by having proper |egislation do not

pass a | egislation prohibiting mnorities to establish and

admi ni ster educational institutions of their choice.

XXX XXX XXX
XXX XXX XXX

Every section of the public, the majority as well as
mnority has rights in respect of religion as contenplated
in Articles 25 and 26 and rights in respect of |anguage,
script, culture as/contenplated in Article 29. The whole
obj ect of conferring the right on minorities under Article 30

is to ensure that there will be equality between the
majority and the mnority. |If the minorities do not have
such special protection they will be denied equality.

XXX XXX XXX

XXX XXX XXX

The real reason enbodied in Article 30(1) of the
Constitution is the conscience of the nation that the
mnorities, religious as well as linguistic, are not prohibited
from establishing and adm ni stering educationa
institutions of their choice for the purpose of giving their
children the best general education to nmake them
conpl ete nen and worren of the country. - The minorities
are given this protection under Article 30 in order to
preserve and strengthen the integrity and unity of the
country. The sphere of general secul ar education is
i ntended to devel op the commonness of boys and girls of
our country. This is in the true spirit of-liberty, equality
and fraternity through the medi um of education. |If
religious or linguistic mnorities are not given protection
under Article 30 to establish and adm ni ster educati onal
institutions of their choice, they will feel isolated and
separate. GCeneral secular education will open doors’ of
perception and act as the natural light of mnd for our
countrynen to live in the whole." (enphasi s suppl i ed)

In the same Judgnent, Justice Khanna has held as foll ows:

"Before we deal with the contentions advanced before us

and the scope and anmbit of article 30 of the Constitution, it
may be pertinent to refer to the historical background.

India is the second nost popul ous country of the world.

The people inhabiting this vast |and profess different
religions and speak different |anguages. Despite the
diversity of religion and | anguage, there runs through the
fabric of the nation the golden thread of a basic innate
unity. It is a mosaic of different religions, |anguages and
cultures. Each of them has nmade a mark on the | ndian
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polity and India today represents a synthesis of themall

The closing years of the British rule were narked by

comunal riots and dissentions. There was also a feeling

of distrust and the demand was made by a section of the
Muslins for a separate honeland. This ultimately resulted
in the partition of the country. Those who | ed the fight for
i ndependence in India always laid great stress on

conmunal amty and accord. They wanted the

establishment of a secular State wherein people bel onging

to the different religions should all have a feeling of

equal ity and non-di scrim nation. Demand had al so been

made before the partition by sections of people bel ongi ng

to the mnorities for reservation of seats and separate

el ectorates. In order to bring about integration and fusion
of the different sections of the population, the framers of
the Constitution did away with separate el ectorates and

i ntroduced the systemof joint electorates, so that every
candi date in an el ection should have to | ook for support of
all sections of the citizens. Special safeguards were
guaranteed for the mnorities and they were nade a part

of the fundamental rights with aviewto instil a sense of
confi dence and security in the mnorities. Those provisions
were a kind of a Charter of rights for the mnorities so that
none m ght have the feeling that any section of the

popul ation consisted of first-class citizens and the others of
second-cl ass citizens." (enphasi s suppl i ed)

13. This was the basis on which mnority rights were guaranteed.
The rights were created so that mnorities need have no apprehension
that they would not be able, either in thereligious or in the
educational fields, to do what the politically powerful majority could
do. In matters of education what the politically powerful majority
could do was to establish and admi ni stereducational institutions of
their choice at their own expense. Principles of equality required that
the minorities be given the same rights. The protection/special right
was to ensure that the mnorities could also establish and adm nister
educational institutions of their choice at their own expense. The
denmand for separati smand separate el ectorates was given up as
principles of secularismand equality were considered nore inportant.
The principle of secularismand equality meant that State would not
di scrimnate on grounds of religion, race, caste, |anguage or any of
them Thus once State aid was given and/or taken then, whether
majority or minority, all had to adhere to principles of equality and
secularism There never was any intention or desire to create a
special or privileged class of citizens.
14. Wth this background, it is necessary to see how Articles 29 and
30 canme to be franmed/incorporated in the Constitution. M. Mnsh
was a strong advocate for mnority rights. M. Minshi” sent to the
Advi sory Conmittee a Note with which he forwarded a draft
Constitution. This draft Constitution clearly indicates what rights were
contenplated in fram ng, what is now, Article 30(1). Draft Article VI
read as foll ows:
"The Right to Religious and Cul tural Freedom
(1) Al citizens are equally entitled to freedom of
conscience and to the right freely to profess and practise
religion in a manner conpatible with public order, norality
or health :

Provi ded that the econom c, financial or politica
activities associated with religious worship shall not be
deened to be included in the right to profess or practise
religion.
(2) Al citizens are entitled to cultural freedom to the
use of their nother tongue and the script thereof, and to
adopt, study or use any other |anguage and script of their
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choi ce.

(3) Citizens belonging to national mnorities in a State
whet her based on religion or | anguage have equal rights
with other citizens in formng, controlling and
admi ni stering at their own expense, charitable, religious
and social institutions, schools and other educationa
establishnents with the free use of their |anguage and
practice of their religion. (enphasis supplied)

(4) No person nmay be conpelled to pay taxes the
proceeds of which are specifically appropriated in paynent
of religious requirenents of any comunity of which he is
not a menber.

(5) Rel i gi ous instruction shall not be conpul sory for a
nmenber of a community which does not profess such

religion.

(6) No person under the age of eighteen shall be free to

change his religious persuasion w thout the perm ssion of
hi s parent or guardi an

(7) Conversion fromone religion to another brought
about by ‘coercion, undue influence or the offering of

mat eri al inducement is prohibited and is punishable by the
| aw of the Union.

(8) It shall be the duty of every unit to provide, in the
publ i c educational systemin towns and districts in which a
consi derabl e proportion of citizens of other than the

| anguage of the unit are residents, adequate facilities for
ensuring that in the primary schools the instruction shal
be given to the children of such citizens through the
medi um of their own | anguage.

Nothing in this clause shall be deenmed to prevent the
unit from nmaking the teaching of the national |anguage in
the variant and script of the choice of the pupil obligatory
in the school s.

(9) No | egislation providing State-aid for school s shal
di scri m nate agai nst school s under the managenment of

m norities whether based on religion or |anguage.

Every nonunent of artistic or historic interest or place of
natural interest throughout the Union is guaranteed
imunity fromspoliation, destruction, renoval, disposal or
export except under a |aw of the Union, and shall be
preserved and mai ntai ned according to the |aw or the

Uni on. "

This shows that the intention was to give to the mnorities the right to
form control and adm ni ster, anpbngst others educational institutions,

at their own expense. It is also to be noted that Article (9) is sinilar
to what is now Article 30(2). As the educational institutions were to be
at their own expense, State aid was not made comnpul sory.

15. At this stage it nust be remenbered that the mnorities to whom
rights were being given, were not nmnorities who were socially and/or
econom cal ly backward. There was no fear that econonically, these
religious or linguistic mnorities, would not be able to establish and
adm ni ster educational institution. There was al so no fear that, in
educational institutions established for the benefit of all citizens, the
children of these religious or linguistic mnorities would not be able to
conpete. These rights were being conferred only to ensure that the
majority, who due to their nunbers would be politically powerful, did

not prevent the mnorities fromestablishing and adnministering their

own educational institutions. In so providing, the basic feature of the
Constitution, nanmely, secularismand equality for all citizens, whether
majority or minority was being kept in mnd

16. In this behal f, an extract from Kesavananda's case is very
relevant. It reads as follows:

"It may be recalled that as regards the minorities the

Cabi net M ssion had recognised in their report to the
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British Cabinet on May 6, 1946, only three main
conmunities: general, Mislinms and Si khs. Genera

conmunity included all those who were non-Mislins or
non- Si khs. The M ssion had recommended an Advi sory
Conmittee to be set up by the Constituent Assenbly which
was to frame the rights of citizens, mnorities, tribals and
excluded areas. The Cabinet M ssion statenment had
actually provided for the cession of sovereignty to the

I ndi an peopl e subject only to two natters which were: (1)
willingness to conclude a treaty with Hs Majesty’'s
CGovernment to cover matters arising out of transfer of
power and (2) adequate provisions for the protection of
the minorities . Pursuant to the above and Paras 5 and 6
of the Objectives Resolution the Constituent Assenbly set
up an Advisory Committee on January 24, 1947. The
Conmittee was to consist of representatives of rmnuslins,
the depressed cl asses or the schedul ed castes, the Sikhs,
Christians, Parsi's, Anglo-Indians, tribals and excl uded
areas besides the Hindus. As a historical fact it is safe to
say that ‘at-a neeting held on May 11, 1949, a resolution
for the abolition of all reservations for mnorities other
than the schedul ed castes found whol e-hearted support
froman overwhel ming majority of the nenbers of the

Advi sory Conmittee. ~ So far as the schedul ed castes were
concerned it was felt that their peculiar position would
necessitate special reservation for themfor a period of ten
years. It would not be wong to say that the separate
representation of ninorities which had been the feature of
the previous Constitutions and whi ch had w tnesses so

much of conmmunal tension and strife was given up in

favour of joint electorates in consideration of the
guarantee of fundamental rights and mnorities’ rights
which it was decided to incorporate into the new
Constitution. The (Objectives Resolution'can be taken into
account as a historical fact which moulded its nature and
character. Since the | anguage of the Preanble was taken
fromthe resolution itself the declaration in the Preanble
that India would be a Sovereign Denocratic Republic which
woul d secure to all its citizens justice, liberty and equality
was inplenented in Parts 11l and |V and ot her provisions
of Constitution. These formed not only the essentia
features of the Constitution but al so the fundanenta
conditions upon and the basis on which the various groups
and interests adopted the Constitution as the Preanble
hoped to create one unified integrated comunity.
(enphasi s supplied)"

17. The draft Articles were then forwarded by the Advisory
Conmittee to a Conmttee for fundanental rights. . They were also
forwarded to another Conmittee known as the Conmittee of

Mnorities. These two Committees thereafter revised the draft and the
revi sed draft was then forwarded to the Constituent Assenbly for

di scussion. The relevant portion of the revised draft read as foll ows:

"Rights relating to Religion

13. Al persons are equally entitled to freedom of
consci ence, and the right freely to profess, practise and
propagate religion subject to public order, norality or
health, and to the other provisions of this Part.

Expl anation 1. - The wearing the carrying of kirpans shal
be deened to be included in the profession of the Sikh
religion.

Expl anation 2. - The above rights shall not include any
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economc, financial, political or other secular activities that
nmay be associated with religious practice.

Expl anation 3. - The freedom of religious practice
guaranteed in this clause shall not debar the State from
enacting laws for the purpose of social welfare and reform
and for throwi ng open Hindu religious institutions of a
public character to any class or section of Hindus.

14. Every religious denom nation or a section thereof
shal |l have the right to nanage its own affairs in matters of
religion and, subject to law, to own, acquire and
adm ni ster property, novable and i nmovable, and to
establish and maintain institutions for religious or
charitabl e purposes.

15. No person may be conpelled to pay taxes, the
proceeds of which are specifically appropriated to further
or mmintai'n any particular religion or denom nation

16. No person-attendi ng any school rmaintained or

receiving aid out of public funds shall be conpelled to take
part in the religious-instruction that nay be given in the
school or to attend religious worship held in the school or
in prem ses attached thereto.

17. Conversion fromone religion to another brought
about by coercion or ‘undue influence shall not be
recogni sed by | aw.

Cul tural and Educational Ri ghts

18. (1) Mnorities in every unit shall be protected in
respect of their |anguage, script and culture, and no | aws
or regul ations nmay be enacted that may operate
oppressively or prejudicially in thi's respect.

(2) No minority whether based on religion, comunity
or | anguage shall be discrimnated against in regard to the
admi ssion into State educational institutions, nor shall any
religious instruction be conpul sorily inposed on them

(3)(a). All mnorities whether based on religion
conmunity or | anguage shall be free in any unit to
establ i sh and admini ster educational institutions of their
choi ce.

(b) The State shall not, while providing State aid
to schools, discrimnate agai nst schools under the
managenent of minorities whether based on religion
conmuni ty or |anguage."

Thus under O ause 18(3)(a) mnorities based on religion, conmunity
and | anguage were to be free to establish and adm ni ster educati ona
institutions. The Constituent Assenbly Debates, of 30th August,
1947, indicate that it was understood and clear that the right to
establish and admi nister educational institutions was to be at their own
expense. During the Debate on 30th August, 1947, M. K T.M Ahned
| brahi m Sahi b Bahadur proposed an amendnent in C ause 18(2). The
suggest ed anendnment read as foll ows:

"Provided that this clause does not apply to state

Educational institutions maintained mainly for the benefit

of any particular community or section of the people."

18. Simlarly Ms. Purninma Banerji proposed an anendment to the
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ef fect that under Cl ause 18(2) after the words "State" the words "and
St at e- ai ded" be inserted. To be noted that both M. K T. M Ahmed
and Ms. Purnima Banerji were, by their proposed amendnents,

seeking to enhance rights of mnorities. The discussions which foll ow

these proposed anendnents are very illustrative and informative
These di scussions read as foll ows:

"Ms. Purnima Banerji: Sir, ny amendnent is to clause

18(2). It reads as follows:-

"That after the word "State’', the words 'and State-aided
be inserted."

The purpose of the amendnent is that no mnority,
whet her based on conmunity or religion shall be
di scrimnated against in regard to the adm ssion into
St at e- ai ded and State educational institutions. Mny of
the provinces, e.g., U P, have passed resolutions |aying
down that no educational institution will forbid the entry of
any nenbers of any community nerely on the ground that
they happened to belong to a particular conmunity - even
if that institution is nmaintained by a donor who has
specified that that institution should only cater for

menbers of his particular comunity. |f that institution
seeks State aid, it must allow menbers of ot her
conmunities to enter intoit. 1In the olden days, in the

Angl o- I ndi an schools (it was |aid down that, though those
school were specifically intended for Angl o-Indi ans, 10 per

cent of the seats should be given to Indians. In the |atest
report adopted by this House, it is |laid down at 40 per
cent. | suggest Sir, that if this clause is included w thout

the anendnent in the Fundanental Rights, it will be a step
backward and nany Provi nces who have taken a step

forward will have to retract their steps. W have many
institutions conducted by very philanthropic people, who
have | eft | arge suns of noney at their disposal. Vil e we

wel cone such donations, when a principle has been laid
down that, if any institution receives State aid, it cannot
di scrimnate or refuse admi ssion to nmenbers of other
comunities, then it should be followed. We know, Si'r
that nmany a Province has got provincial feelings. |If this
provision is included as a fundamental right, | suggest that
it will be highly detrinental. The Honourable Mover has
not told us what was the reason why he specifically
excluded State-aided institutions fromthis clause.” |If he
had explained it, probably the House woul d have been
convinced. | hope that all the educationists and other
menbers of this House will support nmy anendnent.

(enphasi s suppli ed)

Even though Ms. Purninma Banerji is seeking to give further
protection to students of minority community, her speech indicates
the principle, accepted by all, that if an institute receives State aid

it cannot discrimnate or refuse adm ssion to nenbers of other
conmunities. The reply of M. Miunshi is as follows:-

M. K M Mnshi: M. President, Sir, the scope of this
clause 18(2) is only restricted to this, that where the State
has got an educational institution of its own, no mnority
shal | be discrimnated against. Now, this does recognise to
some extent the principle that the State cannot own an
institution fromwhich a mnority is excluded. As a matter
of fact, this to sone extent enbodi es the converse
proposition over which discussion took place on clause 16,
namely no nminority shall be excluded from any schoo
mai ntai ned by the State. That being so, it secures the
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pur pose which nenbers di scussed a few m nutes ago.
This is the farthest limt to which | think, a fundanmenta
ri ght can go.

Regar di ng | brahi m Sahi b’ s amendnent, | consider that

it practically destroys the whol e neani ng and content of
this fundanmental right. This mnority right is intended to
prevent nmajority control |egislatures fromfavouring their
own comunity to the exclusion of other communities.

The question therefore is : Is it suggested that the State
should be at liberty to endow schools for mnorities? Then
it will cone to this that the mnority will be a favoured
section of the public. This destroys the very basis of a
fundanental right. | submit that it should be rejected.
(enphasi s suppli ed)

XXX XXX XXX
Then comes M s. Banerji’'s anendnment. It is wider than

the clause itself. As | pointed out, clauses 16 to 18 are
really two different propositions. This is with regard to

comunities. Through the nmedium of a fundanenta

right, not by legislation, not by adm nistrative action this
amendnment seeks to cliose down thousands of institutions

in this country.

| can nention one thing in so far as ny province is
concerned there are several hundreds of Hi ndu School s

and several dozens of Miuslim Schools. Many of themare
run by charities which are exclusively H ndu or Mislim
Still the educational policy of the State during the
Congress regi me has been that as far as possible no

di scrimnation should be pernitted against any pupil by
admi nistrative action in these schools. Wenever a case of
discrimnation is found, the Educational Inspector goes into
it; particularly with regard to Harijans it has been
drastically done in the Province of Bonbay. Nowif you
have a fundanental right like this, a school which has got
a thousand students and receives Rs. 500 by way of grant
from Governnent, becones a State aided School A trust

i ntended for one conmmunity nmintains the School and out

of Rs. 50,000 spent for the School Rs. 500 only cones

from Governnent as grant. But inmediately the Suprene
Court must hold that this right comes into operation as
regards this School . Now this, as | said, can best be done
by legislation in the provinces, through the admnistrative
action of the Government which takes into consideration
susceptibilities and soneti nes nmakes al |l owances for

certain conditions. How can you have a Fundanental | aw
about this? How can you divert crores of rupees of trust
for sone other purpose by a stroke of the pen? The idea
seens to be that by placing these two lines in the
constitution everything in this country has to be changed
wi t hout even consulting the people or w thout even
allowing the legislatures to consider it. | submt that

| ooking into the present conditions it is nuch better that
these things should be done by the normal process of
educating the people rather than by putting in a
Fundanent al Ri ght. This clause is intended to be
restrictive that neither the Federation nor a unit shal
maintain an institution fromwhich mnorities are excl uded.
If we achieve this, this will be a very great advance that
we woul d have made and the House shoul d be content
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with this nmuch advance."”

Thus to be seen that M. Minshi echoed the sentinment so often

expressed by Counsel before us i.e. that by securing a small anount of
aid, the right to adm nister educational institutions cannot be given up
This was i medi ately answered as foll ows:

“"M. Hussain Imam: | will not take nore than two

m nutes of the time of the House. | think there is nothing
wong with the amendment which has been noved by Ms.
Banerji. She neither wants those endowed institutions to
be closed, nor their funds to be diverted to purposes for
whi ch they were not intended. What she does ask is that
the State being a secular State, nust not be a party to
exclusion. It is open to the institutions which want to
restrict admi ssion to particular comunities or particular
cl asses, to refuse State aid and thereby, after they have
refused the State aid, they are free to restrict their

adm ssion of the students to any class they like. The State

will have no say in the matter. Here the word 'recognize

has not been put in. |In clause 16 we put the all enbracing
word 'recognize’'. Therefore all this trouble arose that we
had to refer that to a small Conmittee. |In this clause the
position is very clear. And M. Minshi; as a clever |awer,
has tried to cloud/'this. 1t is open to the institution which
has spent Rs. 40,000 fromits funds not to receive Rs. 500

as grant fromthe State but it will be open to the State to

declare that as a matter of State policy exclusiveness mnust
not be accepted and this would apply equally to the

majority institutions as well as mnority institutions. No
institution receiving State aid should close its door to any
ot her class of persons in India nerely because its donor

has originally so desired to restrict: They are open. to
refuse the State aid and they can have any restriction they
like. (enphasi s suppli ed)

XXX XXX XXX

Pandit Hirday Nath Kunzru : M. President, | support

the anmendment noved by Ms. Banerji. | followed with
great interest M. Minshi’s exposition. His viewwas that if
we accepted the principle that educational institutions
mai ntai ned by the State shall be bound to admit boys of al
conmunities, it would be a great gain and that we should
not mx up this nmatter with other matters howsoever

i mportant they may be. | appreciate his view point.
Nevertheless | think that it is desirable in view of the

i nportance that we have attached to various provisions
accepted by us regardi ng the devel opnent of a feeling of
unity in the country that we should today accept the
principle that a boy shall be at liberty to join any schoo
whet her nmaintained by the State or by any private agency
whi ch receives aid from State funds. No school shoul d be
allowed to refuse to admt a boy on the score of his
religion. This does not nmean, Sir, as M. Minshi seens to
think, that the Headmaster of any school would be under a
conpul sion to adnmit any specified nunber of boys

bel ongi ng to any particular comunity. Take for instance
an Islam a School. If 200 Hi ndu boys offer thenselves for
admi ssion to that School, the Headmaster wi |l be under no
obligation to adnmt all of them But the boys will not be
debarred, from seeking admi ssion to it sinply because

they happen to be Hi ndus. The Headmaster will |ay down
certain principles in order to deternm ne which boys shoul d
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be adm tted.
XXX XXX XXX

Sir, we have decided not to all ow separate

representation in order to create a feeling of oneness

t hroughout the country. W have even disal |l owed

cunul ative voting because, as Sardar Val |l abhbhai Pate
truly stated the other day, its acceptance woul d nmean

i ntroduction by the backdoor of the dangerous principle of
conmunal el ectorates which we threw out of the front

door. So great being the inmportance that we attach to the
devel opnent of a feeling of nationalism is it not desirable
and it is not necessary that our educational institutions
whi ch are maintained orai ded by the State shoul d not

cater exclusively for boys belonging to any particul ar
religion or comunity? If it-is desirable in the case of
adults that a feeling of unity should be created, is it not
much nore desirabl e where i nmature children and boys

are concerned that no principle should be accepted which
woul d al low the dissem nation, directly or indirectly, of
anti-national ideas or feelings?

Sir, since the future welfare of every State depends on
education, it is I /think very inportant that we shoul d today
firmy lay down the principle that a school, even though it
may be a private school, should be open-to the children of
all comunities if it receives aid from Governnent. This

principle will be in accordance wi th the decisions that we
have arrived at on other matters so far. 1ts non-
acceptance will be in conflict with the general view

regardi ng the necessity of unity which we have repeatedly
and enmphatically expressed in this House. (enphasis
suppl i ed)

These di scussions clearly indicate that the nmain enphasis was on unity
and equality. The protection which was being given 'to the mnorities
was nerely to ensure that the politically strong majority did not
prevent the minorities from having educational institutions at their

own expense. It is clear that the franers always intended that the
principles of secularismand equality were to prevail over even
mnorities' rights. If the State aid was taken then there could be no

discrimnation or refusal to admt nenbers of other comunities. On
this basis the anendnents noved by M. K T.M Ahned | brahi m Sahi b
Bahadur and Ms. Purninma Banerji (which sought to create additional
rights in favour of mnorities) were rejected

19. The draft was then sent back to the Cormittee. When it cane
back to the Constituent Assenbly the relevant Articles read as foll ows:

"22. (1) No religious instruction shall be provided by the
State in any educational institution wholly maintained out
of State funds:

Provided that nothing in this clause shall apply to an
educational institution which is adm nistered by the State
but has been established under any endownent or trust

which requires that religious instruction shall be inparted
in such institution.

(2) No person attending any educational institution

recogni sed by the State or receiving aid out of State funds
shall be required to take part in any religious instruction
that may be inparted in such institution or to attend any
religious worship that may be conducted in such institution
or in any prem ses attached thereto unless such person, or
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if such person is a minor, his guardian has given his
consent thereto.

(3) Nothing in this article shall prevent any comunity
or denomi nation from providing religious instruction for
pupils of that comunity or denom nation in an
educational institution outside its working hours.

Cul tural and educational rights

23. (1) Any section of the citizens residing in the
territory of India or any part thereof having a distinct

| anguage, script and culture of its own shall have the right
to conserve the sane.

(2) No minority whether based on religion, comunity

or | anguage shall be discrimnated against in regard to the
adm ssi.on of any person belonging to such mnority into

any educational institution naintained by the State.

(3)(a) Al _mnorities whether based on religion
conmunity or | anguage shall have the right to establish
and adm ni ster educational institutions of their choice.
(b) The State shall ‘not, in granting aid to educationa
institutions, discrimnate agai nst any educati ona
institution on the ground that it is under the managenent
of a mnority, whether based on religion, conmunity or

| anguage.

20. These were discussed in the Constituent Assenbly on 7th and 8th
Decenber, 1948. It nust be noted that there was a practice to
circulate in advance, any proposed anendrent, which a Menber

desired to nove. The proposed anendment was circulated in

advance for sound reasons, nanely that every body el se woul d have
notice of it and be prepared to express views for or against the

pr oposed anendnent . On 7th Decenber, 1948 d ause 22 was being
considered. M. H V. Kamath proposed as foll ows:

"Shri H V. Kamath (C. P. and Berar : Ceneral): M. Vice

President, | nove-

"That in clause (2) of article 22, the words "recogni sed by
the State or" be deleted.”

I nmove this anendnent with a view to obtaining
sone clarification on certain dark corners of these two

articles - articles 22 and 23. | hope that my | earned Friend
Dr. Anbedkar will not, in his reply, merely toe the |line of

| east resistance and say "I oppose this amendment”, but

wi || be good enough to give sone reasons why he opposes

or rejects nmy anendnent, and | hope he will try his best

to throw sone |ight on the obscure corners of thistarticle.
If we scan the various clauses of this article carefully and
turn a sidelong glance at the next articles too, we wll find
that there are some inconsistencies or at |east an

i nconsi stency. Clause (1) of article 22 inposes an

absol ute ban on religious instruction in institutions which
are wholly mai ntained out of State funds. The proviso,
however, excludes such institutions as are administered by
the State which have been established under an

endowrent or trust - that is, under the proviso those
institutions which have been established under an

endowrent or trust and which require, under the

conditions of the trust, that religious instruction nust be
provided in those institutions, about those, when the State
admi ni sters then, there will not be any objection to
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religious instruction. Cause (2) lays down that no person
attending an institution recognised by the State or
receiving aid out of State funds shall be required to take
part in religious instruction. That neans, it would not be
conpul sory. | amafraid | will have to turn to clause 23
sub-clause (3)(a) where it is said that all mnorities,

whet her based on religion, conmunity or |anguage, shal

have the right to establish and adni ni ster educationa
institutions of their choice. Now, is it intended that the
institutions referred to in the subsequent cl ause which
mnorities may establish and conduct and admi ni ster
according to their own choice, is it intended that in these
institutions the mnoritiies would not be allowed to provide
religious instruction? There may be institutions
established by mnorities, which insist on students’
attendance at religious classes in those institutions and
whi ch are ot herw se unobjectionable. There is no point
about State aid, but I cannot certainly understand why the
State shoul d refuse recognition to those institutions
establ i shed by ninorities where they insist on conpul sory
attendance at religious classes.” Such interference by the
State | feel is unjustified and unnecessary. Besides, this
conflicts with the next article to a certain extent. |If
mnorities have the right to establish and adm nister
educational institutions of their own choice, is it contended
by the Honourable Dr. Anbedkar that the State will say

"You can have institutions, but you should not have
religious instructioons in themif you want our recognition’
Really it beats me how you can reconcile these two points
of viewin articles 22 and 23.- The mnority, as | have

al ready said, may establish such a school or its own pupils
and nake religious instruction conpulsory in that school

If you do not recognise that institution, then certainly that
school will not prosper and it will fail at attract pupils.
Mor eover, we have guaranteed certain rights to the
mnorities and, it may be in a Christian school, they my
teach the pupils the Bible and inia Miuslimschool the
Koran. If the minorities, Christians and Muslins, can
adnmi ni ster those institutions according to their choice and
manner, does the House nean to suggest that the State

shal | not recognize such institutions? Sir, to ny mnd, if
you pursue such a course, the prom ses we have nade to

the minorities in our country, the prom ses we have nade

to the ear we shall have broken to the heart. Therefore

do not see any point why, in institutions that are

mai nt ai ned and conducted and adm ni stered by the

mnorities for pupils of their own community the State
shoul d refuse to grant recognition, in case religious
instruction is compul sory. Wen once you have all owed
themto establish schools according to their choice, it is
i nconsi stent that you should refuse recognition to them on
that ground. | hope something will be done to rectify this
i nconsi stency."

Thus it is to be seen that Shri H V. Kamath is referring not just

to

draft Article 22 but also to draft Article 23(3)(a). He is pointing out
that there is an apparent conflict between these two Articles. Draft

Articles 22 and 23(3)(a) are, with mnor changes, what are now
Articles 28(3) and 30(1). Dr. Anbedkar opposed the anendments

proposed by Shri H V. Kamath for various reasons, one of which is as

foll ows:

We have accepted the proposition which is enbodied in
article 21, that public funds raised by taxes shall not be
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utilised for the benefit of any particular community."

21. Shri H V. Kamath then asked for a clarification as foll ows:

"On a point of clarification, what about institutions and
schools run by a community or a mnority for its own
pupils - not a school where all communities are m xed but
a school run by the comunity for its own pupils?"

22. Thus Shri H. V. Kamath is again enphasising that there could be
mnority educational institutions run for their own pupils. The answer
to this, by Dr. Anbedkar, is as foll ows:

The Honourable Dr. B. R Ambedkar: If my Friend
M. Kamath will read the other article he will see that once
an institution, whether maintained by the conmunity or
not, gets.a grant, the conditionis that it shall keep the
school open to all comunities.” that provision he has not
read." (enphasis supplied)

23. To be noted that in the draft Articles there is no clause which
provides that if an institution, whether maintained by the community

or not, gets a grant, it shall keep the school open to all comunities.
The next clause which Dr. Anbedkar referred to, was the proposed
amendnment noved by Pandit Thakur Dass Bhargava. As stated above

this proposed amendnent had al ready been circulated to all. It is
clear that Dr. Anmbedkar had already accepted the proposal of Pandit
Thakur Dass Bharvava.

24. On 8th Decenber, 1948, when Pandit Thakur Dass Bhargava

nmoved his anmendnent, the debate read as foll ows:

"Pandit Thakur Das Bhargava: Sir, | beg to nove.

That for anendnent No. 687 of the List of
amendnments, the follow ng be substituted:-

"That for clause (2) of article 23, the following be
substituted : -

"(2) No citizen shall be denied adm ssion into any
educational institution maintained by the State or receiving
aid out of State funds on grounds only of religion, race,
caste, |anguage or any of them"™

and sub-cl auses (a) and (b) of clause (3) of article 23 be
renunbered as new article 23-A"

Sir, | find there are three points of difference between
this anmendnent and the provisions of the section which/ it
seeks to anmend. The first is to put in the words "no citizen
for the words 'no majority’. Secondly that not only the
institutions which are nmaintained by the State will be
included in it, but also such institutions as are receiving aid
out of state funds. Thirdly, we have, instead of the words
“religion, community or |anguage", the words, "religion
race, caste, |anguage or any of thent.

Now, Sir, it so happens that the words "no mnority"
seek to differentiate the mnority fromthe mgjority,
whereas you woul d be pleased to see that in the Chapter
the words of the heading are "cultural and educationa
rights", so that the mnority rights as such should not find
any place under this section. Nowif we read Clause (2) it
woul d appear as if the mnority had been given certain
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definite rights in this clause, whereas the national interests
require that no mgjority also should be discrimnated
against in this matter. Unfortunately, there is in sone
matters a tendency that the mnorities as such possess

and are given certain special rights which are denied to the
majority. It was the habit of our English masters that they
wanted to create discrimnations of this sort between the
mnority and the majority. Sonmetines the mnority said

that they were discrimnated agai nst and on ot her

occasions the majority felt the same thing. This

amendment brings the majority and the nminority on an

equal status.

In educational matters, | cannot understand, fromthe
national point of view, how any discrimnation can be
justified in favour of a minority or a magjority. Therefore,
what this anendment seeks to do.is that the majority and
the mnority are brought on the sane level. There will be
no di scri m nation between any nmenber of the mnority or
majority in'so far as adm ssion to educational institutions
are concerned. So | should say that this is a charter of the
liberties for the student-world of the nminority and the
majority comrunities equal ly.

The second change which this anendnment seeks to

nake is in regard to the institutions which will be governed
by this provision of |law Previously only the educationa
institutions naintained by the State were included. Thi s

amendment seeks to include such other institutions as are
aided by State funds.  There are-a very | arge number of
such institutions, and in future, by this anendnent the
rights of the minority have been broadened and the rights
of the najority have been secured. So this is a very
heal t hy amendnment and it is a kind-of nation-building
amendment .

Now, Sir, the word "comunity" (is sought to be renoved
fromthis provision because "comunity" has no neani ng:
If it is a fact that the existence of a community is
det erm ned by some common characteristic and al
conmunities are covered by the words religion or
| anguage, then ’"community" as such has no basis. So the
word "community" is neaningless and the words
substituted are "race or caste". So this provisionis so
broadened that on the score of caste, race, | anguage, or
religion no discrimination can be all owed.

My submi ssion is that considering the matter fromall the
standpoints, this anmendnent is one which shoul d be

accepted unani mously by this House." (enphasis
suppl i ed)
25. To be noted that the proposed Article 23(2) is now Article 29(2).

It is being incorporated in Article 23 which al so contained what is now
Article 30(1). Pandit Thakur Dass Bhargava was proposing this
amendnment with the clear intention that it should apply to mnority
educational institutions under, what is now Article 30(1). The whole
purpose is to further principles of secularismand to see that in State
mai nt ai ned and State aided educational institutions there was no

di stinction between najority or mnority comunities. At this stage it
nust be noted that no contrary view was expressed at all. Dr.

Anbedkar then replied as follows:
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"The Honourable Dr. B. R Anmbedkar: Sir, of the

amendnment s whi ch have been nobved to article 23, | can
accept amendment No. 26 to amendment No. 687 by
Pandit Thakur Dass Bhargava. | amal so prepared to

accept amendnent No. 31 to anendment No. 690, also
noved by Pandit Thakur Dass Bhargava.™
26. The anmendnent proposed by Pandit Thakur Dass Bhargava was
unani nously accepted by the Constituent Assenbly. This is how and
why, what is now Article 29(2) was framed and i ncorporated. Cearly
it was to govern all educational institutions including mnority
educational institutions under what is now Article 30(1). The fina
resolution is as foll ows:
"M. Vice-President: The question is:

That for clause (2) of article 23, the follow ng be
substituted : -

"No citizen shall be denied adnmission into any educationa
institution maintained by the State or receiving aid out of
State funds on grounds only of religion, race, caste,
| anguage or any of thent;
and sub-clause (a) and (B) of clause (3) of article 23 be
renunbered as new article 23-A
The notion was adopted."
27. A reading of the Constituent Assenbly debates clearly show t hat
the intention of the franers of the Constitution was that Article 29(2)
was to apply to all educational institutions, including mnority
educational institutiions under Article 30.
28. This being the historical background-and the intention of the
franers, the contextual approach rmust al so be one which gives effect
to the minority rights but which-does not elevate theminto a special or
privileged class of citizens. ~The contextual approach nust therefore
be that mnorities have full rights to establish and adm nister
educational institution at their own costs, but if they choose to take
State aid they nust then abide by the Constitutional mandate of
Article 29(2) and with principles of equality and secul ari sm
29. The sane result follows if well settled principles of interpretation
are appli ed. It is settled law that if the | anguage of the provision
bei ng considered, is plain and unanbi guous the sane nust be given
effect to, irrespective of the consequences that nmay result or arise. It
is also settled law that while interpreting provisions of a Statute, if two
interpretations are possible, one which |eads to no conflict between the
various provisions and another which [eads to a conflict between the
various provisions, then the interpretation which | eads to no-conflict
nust al ways be accept ed. As al ready been seen, the intention of the
franers of the Constitution is very clear. The framers unanbi guously
and unani nously intended that rights given under Article 30(1) could
be fully enjoyed so long as the educational institutions were
establ i shed and admi nistered at their own costs and expense. Once
State aid was taken, then principles of equality and secul arism on
whi ch our Constitution is based, were to prevail and adm ssion could
not be denied to any student on grounds of religion, race, caste,
| anguage or any of them
30. A plain reading of Article 29(2) shows that it applies to "any
educational institution" maintained by the State or receiving aid out of
State funds. The words "any educational institution" takes within its
anbit an educational institution established under Article 30(1). It is
to be renenbered that when Article 29(2) [i.e. Article 23(2)] was
franed it was part of the sanme Article which contained what is now
Article 30(1). Thus it was clearly nmeant to apply to Article 30(1) as
well. Significantly Article 30 nowhere provides that the provisions of
Article 29(2) would not apply to it. Article 30(1) does not exclude the
applicability of the provisions of Article 29 (2) to educationa
institutions established under it. A plain reading of the two Articles
i ndicates that the rights given under Article 30(1) can be fully
exercised so long as no aid is taken fromthe State. It is for this
reason that Article 30 does not make it compul sory for a mnority
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educational institution to take aid or for the State to give it. Al that
Article 30(2) provides is that the State in granting aid to educationa
institutions shall not discrimnate against any educational institution on
the ground that it is under the managenent of a minority. In cases
where the State gives aid to educational institutions the State would

be bound by the Constitutional nandate of Article 29(2) to ensure that

no citizen is denied adnmi ssion into the educational institution on

grounds of religion, race, caste, |anguage or any of them By so
insisting the State would not be discrininating against a mnority

educational institution. It would only be perforning the obligation cast
upon it by the Constitution of India.
31. This interpretation is al so supported by the wording of Article

30(2). Article 30(2) nerely provides that the State shall not

di scrimnate on the ground that it is under the managenent of a
mnority. To be noted that Article 30(2) does not provide that State
shall not in granting aid inpose any condition which would restrict or
abridge the rights guaranteed under Article 30(1). The franers were
awar e that when State aid was taken the principles of equality and
secul ari sm which are the basis of our Constitution, would have to
prevail. " Cearly the framers of the Constitution considered the
principle of equality and secularismto be nore inportant than the

ri ghts under Article 30(1). Thus in Article 30(2) it was advisedly not
provided that rights under Article 30(1) could not be restricted or
abridged whilst grantingaid. A plain reading of Article 30(2) shows
that the franmers of the Constitution envisaged that certain rights
woul d get restricted and/or abridged when a minority educationa
institute chose to receive aid. |t nust also be noted that when
property rights were deleted [by deletion of Article 19(1)(f)] the
franers of the Constitution realised that rights under Article 30(1)
woul d get restricted or abridged unless specifically protected. Thus
Article 30(1A) was introduced. Article 30(1A), unlike Article 30(2),
specifically provides the acquisition of property of a minority
educational institute nust be in a nanner which does not restrict or
abrogate the rights under Article 30(1).  Wen the franers so intended
they have specifically so provided. Significantly even after Judgnents
of this Court (set out hereafter) which laid down that Article 29(2)
applied to Article 30(1), the franmers have not anended Article 30 to
provide to the contrary.

32. Even though a plain reading of Articles 29(2) and Article 30

| eads to no clash between the two Articles, it has been submitted by
counsel on behalf of minorities that the right to-establish and
adm ni ster educational institutions be considered an absolute right and
that by giving aid the State cannot inpose conditions which would
restrict or abrogate and/or abridge, in any nanner, the right under
Article 30(1). It has been subnmitted that the right to adm nister
educational institutions includes the right to adnmt students. It has
been subnmitted that the mnorities, whether based on religion or

| anguage, have a right to admt students of their community. It is
submitted that this right is not taken away or abridged because State
aidis taken. It is submitted that notw t hstandi ng the plain | anguage of
Articles 29(2) and 30 it nust be held that the rights under Article
30(1) prevail over Article 29(2).

33. To accept such an argunent one would have to read into Article
30(2) words to the effect "state cannot in granting aid lay down
conditions which would restrict, abridge or abrogate rights under
Article 30(1)" or to read into Article 30(1) words to the effect

"notwi t hstandi ng the provisions of Article 29(2)". Purposely no such
words are used. A clash is sought to be created between Article 30(1)
and 29(2) when no such clash exists. The interpretati on sought to be

given is on presunption that rights under Article 30(1) are absol ute.

As is set out in greater detail hereafter, every single authority of this
Court, for the past over 50 years, has held that the rights under Article
30(1) are subject to restrictions. Al'l counsel appearing for the
mnority educational institutions conceded that rights under Article
30(1) are subject to general secular laws of the country. |If rights
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under Article 30(1) are subject to other laws of the country it can
hardly be argued that they are not subject to a constitutiona

provi si on.

34. The interpretati on sought to be placed not only creates a cl ash
between Articles 29(2) and 30 but al so between Article 30 and Article
15(1). Article 15(1) prohibits the State from di scrim nati ng agai nst
citizens on grounds only of religion, race, caste, sex, place of birth or
any of them |If the State were to give aid to a nmnority educati onal
institution which only admits students of its community then it would

be di scrimnating agai nst other citizens who cannot get admission to
such institutions. Such an interpretation would also |l ead to cl ash
between Article 30 and Article 28(3). There may be a religious

mnority educational institute set up to teach their own religion. Such
an institute may, if it is unaided, only admt students who are willing
to say their prayers. Yet once aid is taken such an institution cannot
conpel any student to take part in religious instructions unless the
student or his parent consents. If Article 30(1) were to be read in a
manner which permts State aided mnority educational institutions to
admit students as per their choice, then they could refuse to admt
students who do not agree to take part in religious instructions. The
prohi bition prescribed in Article 28(2) could then be rendered
superfluous and/or nugatory. ~Apart fromrendering Article 28(2)
nugatory such an interpretation would set up a very dangerous trend.

Al mnority educational institutions would then refuse to admt
students who do not agree to take part in religious instructions. In al
fairness to all the counsels appearing for mnority educationa
institutions, it nmust be stated that not a single counsel argued that
Article 28(2) would not govern Article 30(1). Al'l counsel fairly
conceded that Article 30(1) would be governed by Article 28(2). One
fails to understand how Article 30(1) can be held to be subject to
Article 28(2) but not subject to Article 29(2).

35. Accepting such an interpretation would also lead to an

anonal ous situation. As is being held all citizens have a fundanenta
right to establish and carry on an-educational institution under Article
19(1)(g). An educational institution can also be established and

mai nt ai ned under Article 26(a). An-educational institution could also
be established under Article 29(1) for purposes of conserving a distinct
| anguage, script or culture. Al'l “such educational institutions would be
governed by Article 29(2). Thus if a religious educational institution is
establ i shed under Article 26(a) it would on receipt of State aid have to
conply with Article 29(2). Simlarly an educational institute
established for conserving a distinct |anguage, script or culture would,
if it receives State aid, have to conply with Article 29(2). Such
institution would al so have been established for benefit of their own
conmunity or | anguage or script or culture.-If such educationa
institutions have to conply with Article 29(2) it woul d be anomal ous to
say that a religion or linguistic educational institution, nerely because
it is set up by a mnority need not conply with Article 29(2). The
anonmal y woul d be greater because an educational institute set up

under Article 26(a) would be for teaching religion and an educati ona
institute set up under Article 29(1) would be for conserving a distinct

| anguage. On the other hand an educational institute set up under
Article 30(1) may be to give general secular education. It would be
anonmal ous to say that an educational institute set up to teach religion
or to conserve a distinct |anguage, script or culture has to conply with
Article 29(2) but an educational institute set up to give general secul ar
education does not have to conply with Article 29(2). It nust again

be renenbered that Article 30 was not franed to create a special or
privileged class of citizens. It was franed only for purposes of
ensuring that the politically powerful majority did not prevent the
mnority fromhaving their educational institutes. We cannot give to
Article 30(1) a neaning which would result in nmaking the mnorities,

whet her religious or linguistic, a special or privileged class of citizens.
We should give to Article 30(1) a neaning which would further the

basi ¢ and overriding principles of our Constitution viz. equality and
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secularism The interpretati on nust not be one which would create a
further divide between citizen and citizen

36. It has al so been submitted that a mnority educational institute
woul d have been established only for the purpose of giving education
to students of that particular religious or linguistic community. It has

been submitted that if Article 29(2) were to apply then the very basis
of establishing such an educational institution would di sappear once
State aid is taken. Wilst considering such a subm ssion one nust

keep in mnd that the desire to establish educational or other
institutions for the benefit of students of their own comunity woul d

be there not only in mnority communities. Such a desire woul d be
there in all citizens and comunities, whether majority or mnority. | f
the mpjority comunities,  whether religious or linguistic, can
establish and admi nister educational institutions for their own
conmunity at their own costs why should the position be different for

m norities. If an educational institute established by a najority
conmunity for menbers of that comunity only, takes States aid, it

woul d then | ose the right to admt only students of its own comrmunity.

It would have to conply with the Constitutional nmandate of Article
29(2). The position is no different for an educational institute
established by a mnority.  The basic feature of our Constitution is
equality and secularism~ It follows that the mnority cannot be a nore
privileged class or section of citizen. At the cost of repetitionit is
agai n enphasi sed that Article 30 does not deal with mnorities who are
econom cally or socially backward. These are not conmunities whose
children are not capable of conpeting on nerit, e.g. a Tamlian in

Tam | conmpetes with others and gets adnission on nmerit. Even when

he/ she shifts to Maharashtra he/she continues to be able to conpete
openly and get admission on merit. ~Merely because a Tam lian shifts

to Maharashtra or some ot her State does not nean that Tamlian

becormes a citizen entitled to special privilegeor rights not available to
other citizens. This was not the purpose or object of Article 30.
Article 30 was franed only to ensure that the Maharashtrians, by

reason of their being politically powerful, do not prevent the Tanilian
from establishing an educational institution at their own cost. Article
30 nerely protects the right of the mnority to establish and

adm ni ster an educational institution, i.e. to have the sane rights as
those enjoyed by majority. Article 30 gives no right to receive State
aid. It is for the institution to decide whether it wants to receive aid.
If it decides to take State aid then Article 30(2) nmerely provides that
the State will not discrimnate against it. Wen State, whilst giving
aid, asks the mnority educational institute to conply with a
constitutional nandate, it can hardly be said that the State is

di scrimnating against that institute. The State is bound to ensure that
all educational institutes, whether mgjority or mnority, conply wth
the constitutional mandate.

37. Anot her aspect to be kept in mnd is that in practical terns,
throw ng open adm ssion to all, does not affect rights under Article
30(1). If the educational institution is for purposes of teaching the

religion or |anguage of the concerned mnority, then even though

adnmi ssion is thrown open to all very few students of other

comunities will take admission in such an educational institution. If
the educational institution is giving general secul ar education, then the
mnority character of that institution does not get affected by having a
majority of students from other conmuniti es. Even t hough t he

majority of students may be from other communities the institution

will still be under the nanagenment of the mnority. Further if the
educational institution is a school, then the nanagenment will, in spite
of Article 29(2), still be able to take a sizable nunmber of students from
their own comunity into the school. Article 29(2) precludes

reservations on grounds of religion, race, caste or |anguage. But it
does not preclude giving of preference, if everything else is equal

Admi ssion into schools generally are by interview. At this stage there
is no conmon entrance test which determines nerit. Undoubtedly

children of the minority comunities, contenplated by Article 30(1),
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woul d be as bright or capable as children of other communities. Thus
whilst admitting at this stage preference can al ways be given to
menbers of their own community so | ong as sone students of other
comunities are also admtted and denial is not on basis of religion
race, caste, |anguage or any of them Thus for adm ssions in schools,
Article 29(2) will pose no difficulty to mnority institutions. However,
Article 29(2) will require, if State aid is taken, that adm ssions into
col l ege, either under graduate or post graduate and adm ssion into

prof essi onal course, be not denied to any citizen on grounds of
religion, race, caste, |anguage or any of them This would nean that
admi ssions rmust be on nmerit fromthe common entrance test

prescribed by the University or State. Here also if two students have
equal merit, preference can be given to a student of their own
conmunity. Also Article 29(2) does not preclude mnority (or even

ot her educational institutions) adnmitting or denying adnission on
grounds other than religion, race, caste, |anguage or any of them

Thus e.g. preferential adm ssion could be given to those students who
are willing to serve the community or work in a particular region, for a
particul ar period of tine after passing out. Al so in such cases narks
not exceeding 15% can be allotted for interviews. This will ensure that
a sufficient nunber of students of their own community are admtted.
More inmportantly there i's no reason to believe that students of these

mnority communities will not be able to conpete on nerit. A sizable
nunber will be available on nerit also.

38. Most inportantly we are interpreting the Constitution. As the

| anguage of Articles 29(2) and 30 is cl ear and unanbi guous the Court
has to give effect to it, irrespective of the consequences. This is al
the nore necessary as the same is in _consonance with the intention of
the framers. Court cannot give an interpretation which creates a

cl ash where none exists: Court cannot add words which the franmers

purposely omtted to use/add.  Courts cannot give an interpretation

not supported by a plain reading, on considerations, such as mnority
educational institutions not being able to-admt their own students.

To be renmenbered that there is no conmpulsion to receive State aid.

As was nentioned during the Constituent Assenbly Debates the

management can refuse to take aid. But if they choose to take State

aid, then even a mnority educational institution nmust abide by the
Constitutional nandate of Article 29(2) just as they have to conply

with the Constitutional nandate of Article 28(2) and conply with

general secular |laws of the country.

39. Thus | ooked at either fromthe historical point of view and/or the
intention of the framers and/or fromthe contextual viewoint and/or
fromprinciples of interpretation it is clear that Article 29(2) fully
applies to Article 30. If a mnority educational institute chooses to
take State aid, it cannot then refuse to admt students on grounds of
religion, race, case, |anguage or any of them

40. Now | et us see whether the principles of "stare decisis" require
us to take a different view. A large nunber of authorities have been
cited and one has to consider these authorities.

41. The first case, which was decided as far back as on 9th April
1951, was the case of The State of Madras v. Srinmathi Chanpakam
Dorairajan. It is reported in (1951) SCR 525. 1In this case the State of
Madras was mai ntai ni ng Engi neering and Medi cal Colleges. |In those
col l eges, for many years before the comrencenent of the

Constitution, the seats used to be filled up in a proportion, set forth in

what was called "the Communal G O.". The allocation of seats was as
foll ows:

"Non- Brahm n (Hi ndus) 6

Backwar d Hi ndus 2

Br ahm ns 2

Harij ans 2
Angl o-1 ndi ans and | ndi an

Chri stians 1

Musl i ns 1"
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After the Constitution was framed a Wit Petition under Article 226
cane to be filed by Srinmathi Chanmpakam Dorairajan and one anot her

in the High Court of Madras. She conplained that this Communal G

O affected her fundamental rights, inter alia, under Article 29(2). On
behal f of the State it was argued that there was no discrimnation and
no infringement of fundamental rights. It was argued that it was the
duty of the State to take care of and pronote educational and

econom c interest of the weaker section of the people. It was argued
that giving preferences and/or reservations did not violate Article
29(2). This argunent was repelled and it was held as foll ows:

"It will be noticed that while clause (1) protects the

| anguage, script or culture of a section of the citizens,

cl ause (2) guarantees the fundamental right of an

i ndividual citizen. The right to get admi ssion into any

educational institution of the kind mentioned in clause (2)

is aright which an individual citizen has as a citizen and

not as a nenber of any comunity or class of citizens.

This right is not to be denied to the citizen on grounds only

of religi'on, race, caste, |anguage or any of them |If a

citizen who seeks adnission into any such educationa

institution has not the requisite acadenic qualifications and

i s deni ed adm ssion on that ground, he certainly cannot be

heard to compl ain of an infraction of his fundanental right

under this article; But, on the other hand, if he has the

academ c qualifications but is refused adnmi ssion only on

ground of religion, race, caste, |anguage or -any of them

then there is a clear breach of his fundanental rights.

XXX XXX XXX
XXX XXX XXX
Take the case of the petitioner Srinivasan.” It is not

di sputed that he secured a much | arger nunber of marks
than the marks secured by nmany of the Non-Brahmn

candi dates and yet the Non-Brahm n candi dates who

secured | ess nunmber of marks will ‘be admitted into six out
of every 14 seats but the petitioner Srinivasan will not be
adnmtted into any of them \What is the reason for thi's
deni al of adm ssion except that he is a Brahmin and not a
Non- Brahmi n. He may have secured hi gher nmarks than

the Angl o-Indian and Indian Christians or Mislim
candi dat es but, neverthel ess, he cannot get any of the
seats reserved for the last nmentioned communities for no
fault of his except that he is a Brahmi n and not a menber

of the aforesaid conmunities. Such deni al of  adnission
cannot but be regarded as made on ground only of his
caste.

It is argued that the petitioners are not denied

adnmi ssion only because they are Brahmins but for a
variety of reasons, e.g., (a) they are Brahmi ns, (b)
Brahm ns have an allotment of only two seats out of 14
and (c) the two seats have already been filled up by nore
neritorious Brahm n candidates. This may be true so far
as these two seats reserved for the Brahmi n are concerned
but this line of argunent can have no force when we cone
to consider the seats reserved for candi dates of other
comunities, for so far as those seats are concerned, the
petitioners are denied adm ssion into any of them not on
any ground other than the sole ground of their being
Brahm ns and not bei ng nenbers of the community for
whom t hese reservati ons have been nade. The
classification in the Coormunal G O proceeds on the basis
of the religion, race and caste. |In our view, the
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classification nade in the Communal G O is opposed to

the Constitution and constitutes a clear violation of the
fundanental rights guaranteed to the citizen under article
29(2). In this view of the matter, we do not find it
necessary to consider the effect of articles 14 or 15 on the
specific articles discussed above."

Thus as far back as in 1951 it has been held that Article 29(2) does
not permt reservation in favour of any caste, community or class of
people. An argunent based on the word "only" in Article 29(2), to the
effect that admitting students of their own conmunity did not anount

to refusing adm ssion on grounds of religion, race, caste, |anguage or
any of themwas rejected. = Undoubtedly, this was a case pertaining to
educational institutions nmaintained by the State. But the
interpretation of Article 29(2) would remain the same even in respect
of "educational institutions aided by the State". In all such institutions
there can be no reservations based on religion, race, caste, |anguage
or any of them ~The term "any educational institution” in Article 29(2)
woul d al so include a mnority educational institution under Article 30.
Thus the interpretation of Article 29(2) would renmain the same even in
respect of a minority educational institution under Article 30(1).

42. I n Chanpakam Dorairajan’s case the reservati ons were not just
for economcally or socially backward conmunities. There were
reservations for Anglo Indians, Indian Christians, Mislins, Brahm ns
and Non-Brahm ns. /After this Court struck down the reservations the
franers of the Constitution anended Article 15 by adding Article 15(4)
whi ch reads as foll ows:

"15(4). Nothing in this article or in clause (2) of article 29

shal | prevent the State from making any special provision

for the advancenent of any socially and educationally

backward cl asses of citizens or for the Schedul ed Castes

and the Schedul ed Tribes."

Thus when the franmers of the Constitution did not want Article 29(2)
to apply they have specifically so provided. Significantly no such
amendment was made in Article 30(1) even though reservations in
favour of minority communities was also held to be violative of Article
29(2).

43. In the case of The State of Bombay v. Bonbay Education Society
and others reported in (1955) 1 SCC 568 an Angl o-1ndi an School

cal | ed Barnes High Court at Deolali, received aid fromthe State of
Bonbay. The State of Bombay issued a circular order on- 6th January,
1954 which enjoined that no primary or secondary school could admt
to a class where English is used as the nedium of instruction, any
pupi| other than the pupil whose nother tongue was English. This was
challenged in a Wit Petition under Article 226 in the H gh Court of
Bonbay. The Petition having been allowed, the State filed an Appea
to this Court. This Court held as follows:

"Assum ng, however, that under the inpugned order

a section of citizens, other than Angl o-Indians and citizens

of non-Asiatic descent, whose | anguage i s English, “nay

al so get admi ssion, even then citizens, whose |anguage is

not English, are certainly debarred by the order from

admi ssion to a School where English is used as a nedi um

of instruction in all the classes. Article 29(2) ex facie puts

no limtation or qualification on the expression "citizen".

Therefore, the construction sought to be put upon clause 5

does not apparently help the | earned Attorney-GCeneral, for

even on that construction the order will contravene the

provisions of article 29(2).

The | earned Attorney-Ceneral then falls back upon

two contentions to avoid the applicability of article 29(2).
In the first place he contends that article 29(2) does not
confer any fundanmental right on all citizens generally but
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guarantees the rights of citizens of mnority groups by
providi ng that they nust not be denied admi ssion to
educational institutions nmaintained by the State or

receiving aid out of State funds on grounds only of

religion, race, caste, |anguage or any of them and he

refers us to the marginal note to the article. This is
certainly a new contention put forward before us for the
first tine. It does not appear to have been specifically
taken in the affidavits in opposition filed in the H gh Court
and there is no indication in the Judgnent under appea

that it was advanced in this formbefore the H gh Court.

Nor was this point specifically made a ground of appeal in
the petition for |eave to appeal to this Court. Apart from
this, the contention appears to us to be devoid of nerit.
Article 29(1) gives protection to any section of the citizens
havi ng a distinct | anguage, script or culture by
guaranteeing their right to conserve the sane. Article

30(1) secures to all mnorities, whether based on religion

or |l anguage, the right to establish and adm nister
educational institutions of their choice. Now suppose the
State maintains an educational institution to help
conserving the distinct 1anguage, script or culture of a
section of the citizens or nakes grants in aid to an
educational institution established by a mnority

conmuni ty based on/religion or |anguage to conserve their

di stinct |anguage, script or culture, who can claimthe
protection of article 29(2) in the matter of -adm ssion into
any such institution? Surely the citizens of the very
section whose | anguage, script or culture is sought to be
conserved by the institution or the citizens who belong to
the very mnority group which has established and is

adm ni stering the institution, do not need any protection
agai nst thensel ves and therefore article 29(2) is not
designed for the protection of this section or this mnority.
Nor do we see any reason to limt article 29(2) to citizens
bel onging to a mnority group other than the section or the
mnorities referred to in article(29(1) or article 30(1), for
the citizens, who do not belong to any mnority group, nay
quite conceivably need this protection just as much as the
citizens of such other mnority groups.. If it is urged that
the citizens of the majority group are anply protected by
article 15 and do not require the protection of article
29(2), then there are several obvious answers to that
argunent. The | anguage of article 29(2) is w de and
unqual i fied and may well cover all citizens whether they
belong to the majority or mnority group. Article 15
protects all citizens against the State whereas the
protection of article 29(2) extends against the State or any
body who denies the right conferred by it. Further article
15 protects all citizens against discrimnation generally but
article 29(2) is a protection against a particul ar “speci es of
wrong nanely denial of admission into educationa
institutions of the specified kind. 1In the next place article
15 is quite general and wide in its terns and applies to al
citizens, whether they belong to the majority or mnority
groups, and gives protection to all the citizens agai nst
discrimnation by the State on certain specific grounds.
Article 29(2) confers a special right on citizens for

admi ssion into educational institutions maintained or aided
by the State. To limt this right only to citizens bel ongi ng
to mnority groups will be to provide a double protection

for such citizens and to hold that the citizens of the
majority group have no special educational rights in the
nature of a right to be adnitted into an educationa
institution for the maintenance of which they make
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contributions by way of taxes. We see no cogent reason

for such discrimnation. The headi ng under which articles
29 and 30 are grouped together - nanely "Cultural and
Educational Rights" - is quite general and does not in

terns contenplate such differentiation. |If the fact that the
institution is maintained or aided out of State funds is the
basis of this guaranteed right then all citizens, irrespective
of whether they belong to the majority or minority groups,
are alike entitled to the protection of this fundanmenta
right. 1In view of all these considerations the marginal note
al one, on which the Attorney-CGeneral relies, cannot be

read as controlling the plain nmeaning of the | anguage in
which article 29(2) has been couched. I ndeed in The

State of Madras v. Srinmathi  Chanpakam Dorairaj an

[ (1951) SCR 525], this Court has already held as follows:

“I't will be noticed that while clause (1) protects the

| anguage, script-or culture of a section of the citizens,

cl ause (2) guarantees the fundanmental right of an

i ndividual citizen. The right to get admi ssion into any
educational institution of the kind mentioned in clause (2)
is a right which an individual citizen has as a citizen and
not as a nmenber of any comunity or class of citizens."

In our judgnent thi's part of the contention of the
| earned Attorney-CGeneral cannot be sustained."
(enphasi s suppli ed)

In this case it was also argued that the word "only" in Article 29(2)
had to be given sone neani ng and that the circul ar order did not deny
citizens adm ssion only on ground of religion, race, caste, |anguage or
any of them It was submitted that the object of the circular order
was to secure advancenent of H ndi which was ultimately to be the
Nati onal |anguage. It was subnitted that thus there was no denia
"only" on the ground of religion, race, caste, |anguage or any of them
It was submitted that the denial was for the purposes of pronoting the
advancenent of the national |anguage and to facilitate inparting of
education through the nedium of the pupils nother tongue. Thi s
argunent was repelled in the following terns:

"Granting that the object of the inpugned order before us

was what is clained for it by the | earned Attorney-General

the question still remains as to how t hat object has been

sought to be achieved. Cbviously that is sought to be

done by denying to all pupils, whose nother tongue is not

Engl i sh, admi ssion into any School where the medium of

instruction is English. Watever the object, the i mediate

ground and direct cause for the denial is that the nother

tongue of the pupil is not English. Adapting the |anguage

of Lord Thankerton, it may be said that the | audabl e object

of the inpugned order does not obviate the prohibition of

article 29(2) because the effect of the order involves an
infringenent of this fundanmental right, and that effect is

br ought about by denyi ng admi ssion only on the ground of

| anguage. The sanme principle is inplicit in the decision of

this Court in The State of Madras v. Srimathi Chanpakam

Dorairajan [(1951) SCR 525]. There also the object of the

i mpugned comunal G O was to advance the interest of

educationally backward cl asses of citizens but, that object
notw t hstandi ng, this Court struck down the order as un-
constitutional because the nodus operandi to achieve that

obj ect was directly based only on one of the forbidden

grounds specified in the article. |In our opinion the

i mpugned order offends agai nst the fundanmental right

guaranteed to all citizens by article 29(2)."
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It may be mentioned, even though not relevant for the purposes of

this judgnent, that in this case it has al so been subnitted that the
rights under Article 30(1) are only for the purposes of conserving

| anguage, script or culture as set out in Article 29(1). This argunent
was al so repelled by this Court.

44. Thus, as far back in 1955, a Constitution Bench of this Court has
held that Article 29(2) is applicable to Article 30. It has been held that
even in a mnority educational institution all citizens of India are
entitled to admission. It has been held that a citizen cannot be denied
admission in a mnority educational institution on ground "only" of
religion, race, caste, |anguage or any of them To be noted that one of
the petitioners was fromthe Gujarati H ndu comunity and she was

seeki ng admi ssion into an Angl o-Indi an School . Her right to be
adm tted was upheld. It has been categorically held that Article 29(2)
applied to an Article 30 educational institute. The framers of the

Constitution did not and have not anended the Constitution to provide
ot herw se.

45. In Re The Kerala Education Bill, 1957 reported in (1959) SCR
995, the President of India nade a Reference under Article 143(1) of
the Constitution of India for obtaining opinion of this Court upon
certain questions relating to the constitutional validity of sonme of the
provi sions of the Keral a Education Bill which had been passed by the
Keral a Legi sl ative Assenbly, but had been reserved by the Governor

for consideration of the President of India. The questions which were
referred to this Court for consideration were as follows:

"(1) Does sub-clause (5) of clause 3 of the Kerala

Education Bill, read with clause 36 thereof, or any of the

provi sions of the said sub-clause, offend article 14 of the
Constitution in any particulars or to any extent?

(2) Do sub-clause (5) of clause 3, sub-clause (3) of clause
8 and clauses 9 to 13 of Kerala Education Bill, or any

provi sion thereof, offend clause (1) of article 30 of the
Constitution in any particulars or to any extent.

(3) Does clause 15 of the Keral a Education Bill, or any
provi sions thereof, offend article 14 of the Constitution in
any particulars or to any extent?

(4) Does clause 33 of the Keral a Education Bill, or any
provi sions thereof, offend article 226 of the Constitutionin
any particulars or to any extent?"

46. Only question No. 2 is relevant for our purpose. Wil st
answering question No. 2 this Court, inter alia, observed as follows:
"Re. Question 2: Articles 29 and 30 are set out in Part [11I

of our Constitution which guarantees our fundanenta

rights. They are grouped together under the sub-head
"Cultural and Educational Rights". The text and the

mar gi nal notes of both the Articles show that their purpose
is to confer those fundanmental rights on certain sections of
the community which constitute minority conmunities.

Under cl. (1) Art. 29 any section of the citizens residing in
the territory of India or any part thereof having a distinct

| anguage, script or culture of its own has the right to
conserve the sane. It is obvious that a mnority

conmunity can effectively conserve its | anguage, script or
culture by and through educational institutions and,
therefore, the right to establish and maintain educationa
institutions of its choice is a necessary concomtant to the
right to conserve its distinctive |anguage, script or culture
and that is what is conferred on all mnorities by Art. 30(1)
whi ch has herei nbefore been quoted in full. This right,
however, is subject to cl. 2 of Art. 29 which provides that
no citizen shall be denied adm ssion into any educationa
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institution maintained by the State or receiving aid out of
State funds on grounds only of religion, race, caste,
| anguage or any of them

XXX XXX XXX
XXX XXX XXX

The second proviso i nposes the condition that at |east 40

per cent of the annual adm ssions nust be nade avail abl e

to the nmenbers of communities other than the Angl o-

I ndian community. Likewi se Art. 29(2) provides, inter alia,
that no citizen shall be denied adm ssion into any
educational institution receiving aid out of State funds on
grounds only of religion, race, caste, |anguage or any of
them These are the only constitutional linmtations to the
ri ght of the Anglo-Indian educational institutions to receive
aid. Learned counsel appearing for two Angl o-1ndian

school s'contends that the State of Kerala is bound to

i mpl enent 'the provisions of Art. 337. 1Indeed it is stated in
the statenment of case filed by the State of Kerala that all
Christian -schools are aided by that State and, therefore,

the Angl o-1ndian school s, being also Christian school s,

have been so far getting fromthe State of Kerala the grant
that they are entitled to under Art. 337. . Their grievance is
that by introducing this Bill the State of Kerala is now
seeking to i npose besides the constitutional limtations
nmentioned in the second proviso to Art. 337 and Art.

29(2), further and nore onerous conditions on this grant

to the Angl o-Indian educational institutions although their

constitutional right to such grant still subsists." (enphasis
suppl i ed)
47. In this case it was argued on behalf of the State that as the

mnority institute received State aid it was bound, by virtue of Article
29(2), to admt students of all comunities and thus did not retain its
mnority character. That Article 29(2) applied to a mnority educationa
institute was not deni ed. The argurment that, it lost its mnority
character because it adm tted students of other comunities, was
repelled in the followi ng terms.

"By admitting a non-menber into it the mnority institution
does not shed its character and cease to be-a mnority
institution. |Indeed the object of conservation of the

di stinct |anguage, script and culture of a minority may be
better served by propagating the sanme anobngst non-

menbers of the particular nminority comunity. In our
opinion, it is not possible to read this condition into Art.
30(1) of the Constitution.™”

Thus even in this case it has been accepted and held that Article 29(2)
applies to minority educational institutions established under Article
30. It has been held that merely because students of ot her

comunities are admitted, the institute does not lose its mnority
character. In this case it was also held that State can prescribe
reasonabl e regulations. In this case regul ati ons which provided for
qualifications of teachers and which provided for State Public Service
Comm ssion to sel ect teachers in aided schools were upheld. Thus

even in this case it is accepted that Article 29(2) woul d govern Article
30(1).

48. In Rev. Sidhajbhai Sabhai v. State of Bombay reported in (1963)

3 SCR 837, the petitioners belonged to the United Church of Northern

I ndi a. They nmi ntai ned educational institutions primarily for the
benefit of the Christian community. Admittedly these institutions did
not receive State aid. Therefore, the question of Article 29(2) and its
applicability to Article 30 did not arise. On the contrary (as is set out
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on page 840 of the Report) it was an admtted position that these
institutions did not deny adm ssions to students bel ongi ng to other

comunities. The CGovernnent of Bonbay issued an order directing
all private training colleges to reserve 60% of the seats for trainee
teachers of the schools nmaintained by the Board. It was held that this

Order violated rights under Article 30. All observations made in this
case are in this context. They cannot be drawn out of context to hold
that even where a minority institute receives aid the Constitutiona

mandate of Article 29(2) would not apply. |In this case also it is held
that the rights under Article 30(1) are subject to reasonable
restrictions and regulations. It was held that restrictions in the

interest of efficiency, discipline, health, sanitation, public order etc.
coul d be i nposed.

49, In Rev. Father W Proost v. State of Bihar reported in (1969) 2
SCR 73, the petitioners maintained St. Xavier’'s Coll ege which was
affiliated to the Patna University. Wth effect from 1st March, 1962
Section 48-A was introduced. Under this Section a University Service
Conmi ssion was established for affiliated colleges. Sub-clause (6) of
Section 48-A provided that appointnents, dismssals, renovals,

term nati'on of service or deduction.in rank of teachers of an affiliated
col | ege shoul d be nmade by the Governing body of the college on the
reconmendati on of the Conmi ssion. Further, sub-clause (11)

provided that all disciplinary actions could be taken only in
consultation with the Conm ssi on. The petitioners chall enged the

virus of the provisionand clainmed that it affected their rights under
Article 30(1) of the Constitution. Wil st the Petition was pending in
this Court; Section 48-B was introduced in the Bihar State Universities
Act, which provided that appointnents, dismssals, renovals,

term nation of service or reduction in rank of teachers or disciplinary
nmeasures could only be taken with the approval of the Conm ssion

and the Syndicate of the University. Thi-s was al so chall enged. Thus
in this case the interplay of Sections 29(2) and 30(1) did not cone
into question at all. In this case it was an adnitted position that the

col  ege was open to non-Catholics al so. One of the argunents raised

on behalf of the State was that since the adni ssions were not reserved
only for students of the Jesuits comunity the college did not qualify
for protection under Article 30(1). This argunent was negatived by
hol di ng that nerely because nenbers of other conmunities were

admitted into the institution did not mean the institution lost its
mnority character. This case thus shows that even if nmenbers of

other community are admitted into the institution-the institution would

still remain a mnority institution which is under the managenent  of
the mnority.
50. In Rev. Bishop S. K Patro v. State of Bihar reported in (1970) 1

SCR 172, an educational institute was started by a Christian with the
hel p of funds received from London M ssionary Society. The question

was whether the institute was not entitled to protection of Article
30(1) nerely because funds were obtained from United Ki ngdom and

the managenment was carried on by some persons who nmay not have

been born in India. This Court held that rights under Article 29 could
only be claimed by Indian citizens, but Article 30 guarantees the rights
of mnority. It was held that the said Article does not refer to
citizenship as the qualification for menbers of the mnnority. ' This case
therefore does not deal with the question of the interplay between
Articles 29(2) and 30(1).

51. In the case of State of Kerala v. Very Rev. Mdther Provincia
reported in (1971) 1 SCR 734, the constitutional validity of Sections
48, 49, 53, 56, 58 and 63 of the Kerala University Act was chall enged

as violating the rights under Section 30(1). |In this case there is no
di scussion regarding the effect of Article 29(2) on Article 30. In this
case also it was held that rights under Article 30(1) are subject to
reasonabl e restrictions.

52. The case of D.A V. College v. Punjab reported in (1971) Supp
SCR 677 does not deal with Article 29(2) and its effect on Article 30.
In this case Punjabi was made the sole nedium of instruction and
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exam nati on under the Punjab University Act. It was held that this
violated the rights under Article 29(1) as well as Article 30(1)

i nasmuch as the right to have an educational institution of a choice

i ncludes the right to have a choice of the nediumof instruction also.
53. In the second case of D.A V. College v. State of Punjab reported
in (1971) Supp. SCR 688 the Dayanand Angl o Vedi c Col | ege Trust was
forned to perpetuate the nenory of the founder of the Arya Samgj.

It ran various institutions in the country. The coll eges nmanaged and
adnmi ni stered by the Trust were, before the Punjab Reorgani sation Act,
affiliated to the Punjab University. After the reorganisation of the State
of Punjab in 1969, the Punjab Legislative passed the Guru Nanak
University (Anritsar) Act (21 of 1969). Colleges in the districts
specified ceased to be affiliated to the Punjab University and were to
be associated with and admitted to the privileges of the new

uni versity. Sub-section (2) of Section 4 of the Act provided that the
University "shall make provision for study and research on the life and
teachi ngs of Guru Nanak and their cultural and religious inpact in the
context  of Indian and World Cvilisation; and sub-section (3) enjoined
the University "to pronpbte studies to provide for research in Punjab

| anguage ‘and literature and to undertake neasures for the

devel opnent of Punj abi | anguage, |iterature and cul ture". By cl ause
2(1)(a) of the Statutes franed under the Act, the colleges were
required to have a regularly constituted governing body consisting of
not nore than 20 persons approved by the Senate including, anong

others, two representatives of the University and the principal of the
Col l ege. Under Cdause (1)(3) if these requirenents were not conplied
with the affiliation was liable to bewithdrawn. By clause 18 the staff
initially appointed were to be approved by the Vice Chancellor and
subsequent changes had to be reported to the University for the Vice-

Chancel l or’ s approval . ~And by Clause 18 non-governnent coll eges
were to conmply with the requirenents |aid down in the ordi nance
governi ng service and conduct of teachers. |t was held that C ause

2(1)(a) interfered with the right of the religious mnority to adm nister
their educational institutions, but that C ause 18 did not suffer from
the sanme vice. It was held that ordi nances prescribing regul ations
governi ng the conditions of service- and conduct of teachers nust be
considered to be one enacted in.the larger interest of the institution to

ensure their efficiency and excell ence. It was simlarly held that sub-
sections (2) and (3) of Section 4 do not offend any of the rights under
Articles 29(1) and 30(1). It nust be observed that, whil st dealing

with the Articles 29 and 30, this Court observed as foll ows:
"It will be observed that Article 29(1) is wider than Article
30(1), in that, while any Section of the citizens including
the minorities, can invoke the rights guaranteed under
Article 29(1), the rights guaranteed under Article 30(1) are
only available to the minorities based on religion or

| anguage. It is not necessary for Article 30(1) that the
mnority should be both a religious mnority as well as a
linguistic mnority. It is sufficient if it is one or the other or

both. A reading of these two Articles together would | ead
us to conclude that a religious or linguistic mnority has a
right to establish and admi nister educational institutions of
its choice for effectively conserving its distinctive language,
script or culture, which right however is subject to the
regul atory power of the State for naintaining and
facilitating the excellence of its standards. This right is
further subject to clause (2) of Article 29 which provides
that no citizen shall be denied adnission into any
educational institution which is nmaintained by the State or
receives aid out of State funds, on grounds only of religion

race, caste, |anguage or any of them™ (enphasi s
suppl i ed)
54. Thus, even in 1971, this Court has held that Article 29(2)

governs Article 30(1). The law laid down in Chanpakam Dorairajan’s
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case, in Bormbay Education Society’'s case and in Kerala Education Bill’'s
case has been reaffirned. Till this date no contrary view has been

taken. Not a single case has held that rights under Article 30(1) would
not be governed by Article 29(2).

55. The authority on which strong reliance has been placed by the
counsel of the mnority is St. Xaviers College’s case (supra). St
Xaviers College was affiliated to the Gujarat University. A resolution
was passed by the Senate of the University that all instruction
teaching and training in courses of studies in respect of which the
University was competent to hold exam nations shall be conducted by

the University and shall be inported by teachers of the University.
Section 5 of the Act provided that no educational institution situated
within the University shall, save with the sanction of the State
Covernment, be associated in any way with or seek admnission to any
privilege of any other University established by |aw. Section 33A(1)(a)
of the Act provided that every College other than a Government

Col l ege or a Coll ege maintai ned by the Government, shall be under the
managenment, of a governi ng body whi ch included anong others, the
Principal 'of the College and a representative of the University

nom nated by the Vice-Chancellor. Section 33A(1)(b)(1) provided that

in the case of recruitment of the Principal, a selection comrittee is
required to be constituted consisting of, anong others, a
representatives of the University nom nated by the Vice-Chancell or

and (ii) in the case of selection of a menber of the teaching staff of
the College a selection conmttee consisting of the Principal and a
representative of the university nominated by the Vice-Chancell or
Sub-section (3) of the Section stated that the provisions of sub-section
(1) of section 33A'shall be deened to be a condition of affiliation of
every college referred to in that sub-section.’ Section 39 provided that
within the University area all post-graduateinstruction, teaching and
training shall be conducted by the University or by such affiliated
College or institution and in such subjects as nmay be prescribed by
statutes. Section 40(1) enacted that the Court of the University nmay
deternmine that all instructions, teaching and training in courses of
studies in respect of which the University is conpetent to hold

exam nations shall be conducted by the University and shall be

i nparted by the teachers of the University. Sub-section (2) of Section
40 stated that the State CGovernment shall issue a notification
declaring that the provisions of Section 41 shall come into force on
such date as may be specified in the notification. Section 41(1) of the
Act stated that all colleges within the University area which are
admitted to the privilege of the university under Section 5(3) and al
colleges within the said area which may hereafter be affiliated to the
Uni versity shall be constituent colleges of the University. Sub- secti on
(4) stated that the relations of the constituent colleges and other
institutions within the University area shall be governed by statutes to
be made in that behal f. Section 51A(a)(b) enacted that no menber / of

the teachi ng other academ c and non-teaching staff of an affiliated
col l ege shall be disnissed or removed or reduced in rank except after

an enquiry in accordance with the procedure prescribed in clause (a)

and the penalty to be inflicted on himis approved by the Vice-
Chancel l or or any other Oficer of the University authorised by the

Vi ce-Chancellor in this behalf. Simlarly clause (b) of sub-section (2)
requi red that such termnation should be approved by the Vice-
Chancel l or or any officer of the University authorised by the Vice-
Chancellor in this behalf. Section 52A(1) enacted that any dispute

bet ween t he governing body and any nenber of the teaching and

other staff shall, on a request of the governing body or of the nenber
concerned be referred to a tribunal of arbitration consisting of one
menber nomi nated by the governing body of the coll ege, one nmenber

nom nated by the menber concerned and an unpire appointed by the

Vi ce- Chancel l or. The Petitioner Society contended that they had a
fundanental right to establish and adm ni ster educational institutions
of their choice and that such a right included the right of affiliation
They therefore chall enged the constitutional validity of the above
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Sections. It is in this context that various observations have been
made. These observati ons cannot be drawn out of context. In this
case it was an admtted position, as set out by Justice Khanna, that
children of all classes and creeds were adnmitted to the coll ege
provided they nmet the qualifying standards. Thus the Col | ege never
clained the right to only admt students of its own conmunity. It
acknow edged the fact that it had to admt students of all classes and
creeds. The mpjority Judgnent, therefore, did not deal with the
qguestion of interplay between Articles 29(2) and 30. Even though it
did not deal with the interplay of Articles 29(2) and 30, it was clear
that reasoning of the mpjority is based on the fact that the College did
not deny admi ssions to the students of other conmunities. This is
clearly indicated by the test which had been laid down by the najority.
This test reads as foll ows:

"Such regul ati on nust satisfy a dual test - the test of

reasonabl eness, and the test that it is regulative of the

educational character of the institution and is conducive to

maki ng the institution an effective vehicle of education for

the mnority comunity or other persons who resort to it."

(enphasi s suppl i ed)

Thus it is held by the majority that the institute is to be made an

ef fective vehicle of education not just for the mnority community but
al so for other persons who resort to do.  This indicates that the
majority made the observations on the understandi ng that adm ssions
were not restricted only to students of mnority community once State
aid was received. ' This aspect is clearly brought out in the Judgnment of
Justice Dwi vedi who, whilst dealing with the various provisions of the
Constitution, held as foll ows:

"A glance at the context and schene of Part Ill of the

Constitution woul d show that the Constitution nmakers did

not intend to confer absolute rights on-a religious or

linguistic minority to establish and adnini-ster educationa
institutions. The associate Art. 29(2) inposes one

restriction on the right in Art.-30(1). No religious or

linguistic mnority establishing and adm nistering an

educational institution which receives aid fromthe State

funds shall deny adnission to any citizen to the institution

on grounds only of religion, race, caste, |anguage or any of

them The right to adnmit a student to an educationa

institution is admttedly conprised inthe right to

adm ni ster it. This right is partly curtailed by Art. 29(2)-

The right of admission is further curtailed by Art.
15(4) which provides an exception to Art. 29(2). Article
15(4) enables the State to make any special provision for
the advancenent of any socially and educationally
backward cl ass of citizens or for the schedul ed caste and
schedul ed tribes in the matter of admission in the
educational institutions nmaintained by the State or
receiving aid fromthe State

Article 28(3) inmposes a third restriction on the right
in Art. 30(1). It provides that no person attendi ng any
educational institution recognised or receiving aid by the
State shall be required to take part in any religious
instruction that may be inmparted in such institution or to
attend any religious worship that may be conducted in
such institution or in any prenises attached thereto unless
such person or, if such person is a mnor, his guardi an has
given his consent thereto. GCbviously, Art. 28(3) prohibits
areligious mnority establishing and adm nistering an
educational institution which receives aid or is recognised
by the State from conpelling any citizen reading in the
institution to receive religious instruction against his
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wi shes or if mnor against the wishes of his guardian. It
cannot be disputed that the right of a religious mnority to
inmpart religious instruction in an educational institution
forns part of the right to adm nister the institution. And
yet Art. 28(3) curtails that right to a certain extent.

To sumup, Arts. 29(2), 15(4) and 28(3) place
certain express limtations on the right in Art. 30(1).
There are also certain inplied limtations on this right.
The right should be read subject to those inplied
[imtations." (enphasi s suppli ed)

Thus even in this authority the principle that Article 29(2) applies to
Article 30(1) has been recognised and upheld. This case also holds
that reasonable restrictions can be placed on the rights under Article
30(1) subject to the test set out herei nabove.

56. In the case of Gandhi Fai zeam Coll ege v. Agra University
reported in (1975) 3 SCR 810 the mnority college was affiliated to the
University of ‘Agra. It applied for pernmission to start teaching in

certain courses of study. The University, as a condition of permtting
the additional subjects, insisted that the Managi ng Conmi ttee nust be
re-constituted in line with Statute 14-A which provided that the
principal of the College and senior-nost staff nenber should be part

of the Managing Commttee. The Petitioners filed a Wit Petition in the
Hi gh Court challenging the inposition of such a condition on the

ground that it was violative of their rights under Article 30(1). The
H gh Court disnissed the Wit Petition. Therefore the Petitioners

cane to this Court. The majority of “Judges upheld the order of the

Hi gh Court, inter alia, on the ground that the right under Article 30(1)
is not the absolute right and that it is a right which can be restricted.
After considering the various-authorities (including sone of those set
out herei nabove) it was held that reasonabl e regul ati ons are desirabl e,
necessary and constitutional, provided they shape but not cut out of

shape the individual personality of the minority. It was held as
foll ows:

“"I'n all these cases admi nistrative autononmy is inperilled
transgressing purely regulatory limts. |In our case

autonony is virtually left intact and refurbishing, not
restructuring, is prescribed. The core of the right i's not
gouged out at all and the regulation is at once reasonable
and cal cul ated to pronote excellence of the institution - a
text book instance of constitutional conditions."

Thus a condition that the Managi ng Committee be reconstituted is
uphel d. To be noted that this directly affects the right of

admi ni stration. Now compul sory the principal and one of the staff
menbers woul d be part of the Managing Committee. ~Yet it has been

held that this is not violative of rights under Article 30(1).

57. In the case of St. Stephen’s College v. University of Delh
reported in (1992) 1 SCC 558, one of the questions was the
applicability of Article 29(2) to Article 30(1). Even in this case it ‘has
been accepted that Article 29(2) applies to Section 30(1). However,
the majority of the Judges, after noting that Article 29(2) applies to
Article 30(1), sought to conprom se and/or strike a balance between
Articles 29(2) and 30(1). They therefore prescribed a ratio of 50%to
be admtted on nerits and 50%to be admitted by the College from

their owmn comunity. All Counsel, whether appearing for the
mnorities or for the States/local authorities attacked this judgnent
and subnmitted that it is not correct. O course Counsel for the
mnorities were claimng a right to admt students of their own
conmunity even to the extent of 100% On the other hand the

submi ssion was that once State aid is taken Article 29(2) applied and
not even a single student could be admtted on basis of religion, race,
caste, language or any of them Thus all counsel attacked the
judgrment as being not correct. |In matters of interpretation, there can
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be no conpromi se. As stated above if the | anguage and meaning are

clear then Courts must give effect to it irrespective of the
consequence. Wth the greatest of respect to the | earned Judges
concerned, once it was held that Article 29(2) applied to Article 30,
there was no question of trying to balance rights or to seek a
conpr om se

58. Justice Kasliwal dissented fromthe majority view It nust be
noted that in St. Stephen’s case, in his mnority judgnent, he has held
that Article 29(2) governs Article 30(1) and that if the mnority
educational institute chooses to take aid it nust conply with the

constitutional mandate of Article 29(2). The Judgrment in St

St ephens case is of recent origin. 1t therefore cannot formthe basis
for applying the principles of "Stare Decisis".

59. Thus, fromany point of viewi.e. historical or contextual or on

principles of pure interpretation or on principles of "stare decisis" the
only interpretation possibleis that the rights under Article 30(1) are
conferred on mnorities to establish and adm ni ster educati ona
institutions of their choice at their own cost. This right is a specia
right which is given by way of protection so that the majority, which is
politically powerful, does not prevent the minorities fromestablishing
their educational institutions. Thi's right was not created because the
mnorities were econonically and socially backward or that their
children would not beable to conmpete on nerit with children of other
conmuni ti es. This right was not conferred in order to create a specia
category of the citizens. What has been granted to themis a right

whi ch was equal to the rights enjoyed by the majority comunity,

nanely, to establish and administer educational institutions of their
choice at their own cost. As the institution was to be established and
mai nt ai ned at their own expense no right to receive aid has been
conferred on the mnority institute. Al that Article 30(2) provides is
that the State while granting aid would not discrimnate nmerely on the
ground that an educational institute was under the nanagenent of a
mnority. Article 30(2) has been so worded as the framers were aware
that once State aid was taken sone aspects of the right of

admini stration would have to be conprom sed and given up. The

mnority educational institute havea choice. They need not take State
aid. But if they choose to take State aid then they have to conply

with constitutional nmandates which are based on principles which are

as inmportant as if not nore inportant than the rights given to the
mnorities. Qur Constitution nmandates that the State cannot

di scrimnate on grounds only of religion, race, caste, |anguage or any
of them CQur Constitution nandates that all citizens are equal and

that no citizen can be deni ed admi ssion into educational institution

mai ntai ned by the State or receiving aid out of State funds on grounds
only of religion, race, caste, |anguage or any of them Thus if State
aid is taken the mnority educational institution nust then not refuse
admi ssion to students of other conmmunities on any of those grounds.

In other words, they cannot then insist that they would admt students
only of their comunity. O course, as stated above, preferences

could al ways be given to students of their own conmunity. But
preference necessarily inplies that all other things are equal, i.e. that
on nmerit the student of their comunity is equal to the nerit of the
student of other comunity. As stated above, in para 37 , in schools
the mnority comunity would have a | arger ampunt of |eeway and so

|l ong as the school admits a sufficient nunber of outsiders Article 29(2)
woul d not be violated if the refusal is not made on the basis of the
religion, race, caste, |anguage or any of them O course, at the
under - graduat e and post-graduate stages nerit would have to be the
criteria. At these stages there are comopn entrance exani nations by
which inter se nmerit can be assessed. But even here, the mnority
educational institute can adnmt students of its own community on

grounds |i ke those set out in para 37 above. They could give sone
preference to students coming fromtheir own schools. There could be
interviews wherein not nore than 15% marks can be all otted.

Students of their conmmunity will be able to conpete on merit also. Al
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these woul d ensure that a sufficient nunber of students of their own
conmunity receive adnmissions. But the minority institute, once it
receives State aid, cannot refuse to abide by the constitutiona

mandate of Article 29(2). It woul d be paradoxical to unsettle settled
| aw at such a | ate stage. It would be paradoxical to hold that the
rights under Article 30(1) are subject to municipal and other |aws, but
that they are not subject to the constitutional nmandate under Article
29(2). It would be paradoxical to held that Article 30(1) is subject to
Article 28(3) but not to Article 29(2). It nust be remenbered that

when Article 29(2) was introduced it was part of the sane Article (viz.
Article 23) which also included what is now Article 30(1). Not only the
Constituent Assenbly Debates but also the fact that they were part of
the same Article shows that Article 29(2) was intended by the franers

of the Constitution to apply even to institutions established under
Article 30(1). Thus Article 29(2) governs educational institutions
establi shed under Article 30(1). The |anguage is clear and

unanbi guous. It is clear that Article 30(1) has full play so long as the
educational institution is established and mai ntai ned and adm ni stered
by the minority at their own costs. Article 30(2) purposely and

significantly does not nmake taking or granting of aid conpul sory. The

m nority educational institution need not take aid. However if it
chooses to take aid then'it can hardly claimthat it would not abide by
the Constitutional mandate of Article 29(2). Once the | anguage is

cl ear and unanbi gi ous full effect must be given to Article 29(2)
irrespective of the consequences This can be the only interpretation

The only interplay between Articles 29(2) and 30(1) is that once State
aid is taken, then students of all comunities nust be adnmitted. |In

ot hers words, no citizen can be refused adm ssion on grounds of

religion, race, caste or creed or any of them 'Reserving seats for
students of one’s own comunity would in effect be refusing

adm ssion on grounds of religion, race, caste or creed. As there is no
conflict the question of balancing rights under Article 30(1) and Article
29(2) of the Constitution does not arise. As stated by the US Suprene
Court in the case of San Antoni o | ndependent School District v.

Denetrio P. Rudriguez (411 US 1), it i's not the province of this Court

to create substantive Constitutional rights in the name of guaranteeing
equal protection.

60. In view of above di scussion we answer the questions as foll ows:

Q 1. What is the nmeaning and content of the expression "mnorities"

in Article 30 of the Constitution of India?

A Li nguistic and religious mnorities are covered by the expression

"mnority" under Article 30 of the Constitution. Since

reorgani zation of the States in India has been on |linguistic lines,
therefore, for the purpose of determning the mnority, the unit
will be the State and not the whole of India. Thus, religious and
linguistic minorities, who have been put at par in Article 30, 'have
to be considered State-w se.

Q 2. VWhat is neant by the expression "religion' inArticle 30(1)? Can
the followers of a sect or denomination of a particular religion
claimprotection under Article 30(1) on the basis that they

constitute a minority in the State, even though the followers of

that religion are in nmajority in that State?

A Thi s question need not be answered by this Bench; it-wll be
dealt with by a regul ar Bench

@B(a) What are the indicia for treating an educational institution as a
mnority educational institution? Wuld an institution be

regarded as a minority educational institution because it was
establ i shed by a person(s) belonging to a religious or linguistic
mnority or its being adm nistered by a person(s) belonging to a
religious or linguistic mnority?

A Thi s question need not be answered by this Bench, it will be
dealt with by a regul ar Bench
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@(b) To what extent can professional education be treated as a
matter coming under minorities rights under Article 307
A Article 30(1) gives religious and linguistic mnorities the right to

establ i sh and admi ni ster educational institutions of their choice.
The use of the words "of their choice" indicates that even

pr of essi onal educational institutions would be covered by Article
30.

Q 4. Whet her the adm ssion of students to nminority educationa
institution, whether aided or unaided, can be regul ated by the
State Governnent or by the University to which the institution is
affiliated?

A Admi ssion of students to unaided mnority educational institutions,
viz., Schools where scope for nerit based selection is practically
nil, cannot be regulated by the State or the University (except for

providing the qualifications and m nimum conditions of eligibility in
the interest of academ c standards).

Ri ght to admit students being an essential facet of right to
adm ni ster educational institutions of their choice, as
contenpl ated under Article 30 of the Constitution, the State
CGovernment or the University nmay not be entitled to interfere with
that right in respect of unaided mnority institutions provided
however that the admi ssion tothe unai ded educational institutions
is on transparent basis and'the nerit is the criteria. The right to
adm ni ster, not being anabsolute one, there could be regulatory
neasures for ensuring educational standards and mai ntaining
excel l ence thereof and it is nore so, in the matter of admi ssions
to undergraduate Col |l eges and professional institutions.

The nonent aid is received or taken by a minority
educational institution it woul d be governed by Article 29(2) and
woul d then not be able to refuseadm ssion on grounds of
religion, race, caste, language or any of them ~In other words it
cannot then give preference to students of its own comunity.
hservance of inter se nerit anongst the applicants nust be
ensur ed. In the case of aided professional institutions, it can
al so be stipul ated that passing of common entrance test held by
the State agency is necessary to seek adm ssion.

@@(a) Whether the mnority' s rights to establish and adni ni ster
educational institutions of their choice will include'the procedure
and met hod of admi ssion and sel ection of students?

A A mnority institution may have its own procedure and method of
adm ssion as well as selection of students, but such procedure

nust be fair and transparent and sel ection of students in

pr of essi onal and hi gher educational colleges shoul d be on the

basis of nmerit. The procedure adopted or sel ection nade shoul d

not tantamount to mal -administration. Even an unai ded

mnority institution, ought not to ignore merit of the students for
adm ssion, while exercising its right to admt students to the

coll eges aforesaid, as in that event, the institutionwll fail to
achi eve excel |l ence.

@&b(b) Whether the minority institutions’ right of adnission of students
and to | ay down procedure and nethod of admi ssion, if any,

woul d be affected in any way by the receipt of State aid?

A Further to what is stated in answer to question No. 4, it nust be
stated that whilst giving aid to profeSS|onaI institutions, it would

be permissible for the authority giving aid to prescribe by-rules

or regul ations, the conditions on the basis of which admi ssion

will be granted to different aided colleges by virtue of merit,

coupled with the reservation policy of the state. The merit may

be determ ned either through a comobn entrance test

conducted by the University or the Governnent followed by

counselling, or on the basis of an entrance test conducted by

i ndi vidual institutions - the nmethod to be followed is for the

uni versity or the government to decide. The authority may al so
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devi se other nmeans to ensure that adm ssion is granted to an

ai ded professional institution on the basis of nmerit. |n the case
of such institutions, it will be pernissible for the governnent or
the university to provide that consideration should be shown to
the weaker sections of the society.

@&@(c) Wiether the statutory provisions which regulate the facets of
adm nistration |ike control over educational agencies, contro
over governing bodies, conditions of affiliation including
recogni tion/w thdrawal thereof, and appointnent of staff,

enpl oyees, teachers and Principals including their service
conditions and regul ation of fees, etc. would interfere with the
right of adm nistration of mnorities?

A So far as the statutory provisions regulating the facets of
adnmi nistration is concerned, \in case of an unaided mnority
educational institution, the regul atory nmeasure of control shoul d
be m nimal and the conditions of recognition as well as
conditions of affiliation to an University or Board have to be
conplied with, but in the matter of day-to-day Managenent, |ike
appoi nt nentof staff, teaching and non-teaching and

admi ni strative control over them the Management shoul d have

the freedom and there shoul d not be any external controlling
agency. However, a rational procedure for selection of teaching
staff and for taking disciplinary action has to be evolved by the
Managenent itself. For redressing the grievances of such

enpl oyees who are subjected to puni shment or termnation from
service, a mechanismw |l have to be evolved-and in our opinion
appropriate tribunals could be constituted, and till then, such
tribunal could be presided over by a Judicial Oficer of the rank
of District Judge. The State or other controlling authorities,
however, can al ways prescribe the m ni mumqualifications,

sal ari es, experience and other conditions bearing on the nmerit of
an individual for being appointed as a teacher of an educationa
institution.

Regul ati ons can be framed governing service conditions for
teaching and other staff for whomaid is provided by the State
without interfering with overall adm nistrative control of
Managenent over the staff, Government/University
representative can be associated with the selection comrttee
and the guidelines for selection can be laid down. In regard to
un-ai ded mnority educational institutions such regul ations,
which will ensure a check over unfair practices and genera
wel fare, of teachers could be franed.

There coul d be appropriate nechanismto ensure that no
capitation fee is charged and profiteering is not restored to.

The extent of regulations will not be the sanme for aided
and un-ai ded institutions.

@(a) Where can minority institution be operationally |ocated? Were
areligious or linguistic mnority in State 'A establishes an
educational institution in the said State, can such-educationa
institution grant preferential adm ssion/reservations and ot her
benefits to menbers of the religious/linguistic group from other
States where they are non-mnorities?

A Thi s question need not be answered by this Bench; it will be
dealt with by a regul ar Bench

Q@(b) Whether it would be correct to say that only the nmenbers of

that mnority residing in State "A will be treated as the menbers
of the mnority vis--vis such institution?
A Thi s question need not be answered by this Bench; it will be

dealt with by a regular Bench

Q7. Wet her the menber of a linguistic non-mnority in one State
can establish a trust/society in another State and claimmnority
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status in that State?
A Thi s question need not be answered by this Bench; it will be
dealt with by a regul ar Bench

Q8 VWet her the ratio laid down by this Court in the St. Stephen’s
case (St. Stephen’s College vs. University of Delhi [(1992) 1 SCC

558] is correct? If no, what order?

A The ratio laid down in St. Stephen's College case is not correct.

Once State aid is taken and Article 29(2) comes into play, then

no question arises of trying to balance Articles 29(2) and 31
Article 29(2) must be given its full effect.

Q9 Whet her the decisions of this Court in Unni Krishnan J.P. vs.
State of A P. [(1993) 1 SCC 645] (except where it holds that
primary education is a fundanental right) and the schene

framed thereunder require reconsideration/nodification and if

yes, what?

A The schenme franed by this Court in Unni Krishnan's case and
the direction to i npose the same, except where it hol ds that

primary education is a fundanental right, is unconstitutional
However, ‘the principle that there should not be capitation fee or
profiteering is correct. Reasonable surplus to neet cost of
expansi on and augnentation of facilities does not, however,

amount to profiteering.

Q 10 whet her the non-minorities have the right to establish and
adm ni ster educational institution under Articles 21 and 29(1)
read with Articles 14 and 15(1), in the same manner and to the
same extent as minority institutions? and

Q11 VWhat is the nmeaning of the expressions "Education" and
"Educational Institutions" in various provisions of the
Constitution? 1s the right to establish and adnminister

educational institutions guaranteed under the Constitution?

A The expression "education" in'the Articles of the Constitution
means and includes education at all |evel's fromthe primary
school level up to the post-graduate level. It includes

prof essi onal education. The expression "educational institutions"
neans institutions that inmpart education, where "education" is
as understood herei nabove.

The right to establish and admini ster educati ona
institutions is guaranteed under the Constitution to all citizens
under Article 19(1)(g) and 26, and to minorities specifically
under Article 30.

Al citizens have a right to establish and adm ni ster
educational institutions under Articles 19(1)(g) and 26, but this
right will be subject to the provisions of Articles 19(6) and 26(a).
However, minority institutions will have a right toadnit students
bel onging to the mnority group, in the manner as di scussed in
this judgment.




