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BANERJEE, J.

| have had the privilege of going through a very lucid

expression of opinion by brother Quadri and while recording nmy
concurrence therewith I wish to add a few paragraphs of ny own.

The issue involved presently though not a concept within the

anbit of doctrine of stare decisis but akin thereto to the effect as to
the scope or finality of the decision of this Court in the norma
course of events. There cannot possibly be any manner of doubt

that the matter once dealt with by this Court attains a state of
finality and no further grievance can be had in regard thereto. The
founding fathers of the Constitution decidedly provided that the
decision of this Court as final, conclusive and binding final and
conclusive inter-parties and binding on all. ~But the makers have

al so conferred a power of review of the Judgnment of this Court and
the perusal of the provisions of Articles 137 and 145 nmkes it
abundantly clear. In the event, however, a party stands aggrieved
by reason of a rejection of review, the question posed as to whether
alitigant thereof to suffer the onslaught for all “times to cone and
in perpetuity when on the face of the Order it appears to be wholly
wi thout jurisdiction or in violation of natural justice a further
factum of there being a bias or gross or nanifest injustice, which
shocks the consci ence of a reasonabl e nman: needl ess to record that
the facts, as noticed above, are not only unwarranted but possibly
in the region of inpossibility or nore appropriately inprobable

M. K. K. Venugopal, the |earned senior counsel appearing in

support of one of the matters before this Bench, has been rather
enphatic in his subm ssions as regards the apprehensi on of bias

and it is his contention that a nmere |ikelihood of bias should
prompt this Court to allow a further consideration of the matter.
Incidentally, be it noted that in all these matters, petitions under
Article 32 of the Constitution have been filed with a prayer for

i ssuance of the Wit of Certiorari. W called for the records in
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sonme of the matters, which stand concl uded by decisions of this
Court and the principal issue thus arises as to the maintainability of
a petition under Article 32 of the Constitution. There is no denia
of the fact that the right exists to nove this Court for enforcenent
of the rights conferred by Part 111 of the Constitution and stands
conferred in terms of Article 32 and the | anguage used therein is of
wi dest possible anplitude but as regards the issuance of wits, the
view seens to be rather well settled in the negative.

About four decades ago, in Naresh Shridhar Mrajkar and

others vs. State of Mharashtra and another (1966) 3 SCR 744, a

ni ne Judge Bench of this Court in no uncertain terms negatived the
availability of wit jurisdiction under Article 32 and with utnopst
clarity and felicity of expression stated:

"We are, therefore, satisfied that so far as the
jurisdiction of this Court to issue wit of certiorari is
concerned, it is inmpossible to accept the argunent of

the petitioners that judicial orders passed by Hi gh
Courts'in /or in relation to proceedi ngs pendi ng before
them are anenable to be corrected by exercise of the
said jurisdiction. W have no doubt that it would be
unreasonable to attenpt to rationalise the assunption of
jurisdiction by this Court under Art. 32 to correct such
judicial orders on the fanciful hypothesis that H gh
Courts nay pass extravagant orders in or in relation to
matters pendi ng before themand that a renedy by way

of a wit of certiorari should, therefore, be sought for
and be deened to be included within the scope of Art.

32. The words used in Art. 32 are no doubt wi de; but
having regard to the consi derations which we have set

out in the course of this judgnent, we are satisfied that
the i npugned order cannot be brought wi thin the scope

of this Court’s jurisdiction to issue a wit of certiorar
under Art. 32; to hold otherw se woul d be repugnant to
the well-recognised limtations wthin which the
jurisdiction to issue wits of certiorari can be exercised
and inconsistent with the uniformtrend of this Court’s
decisions in relation to the said point."

Two decades later, this Court in A R Antulay vs. R S Nayak

and anot her (1988) 2 SCC 602, relying upon the nine Judge Bench
Judgnent, canme to a conclusion that in viewof the decision in

Mraj kar case, it nust be taken as concluded that thejudicia
proceedings in this Court are not subject to the wit jurisdiction
under Article 32 of the Constitution and that is so on account of the
fact that Benches of this Court are not subordinate to |arger
Benches thereof and certiorari is not adm ssible thus for quashing
of the Orders made on the judicial side of the court. In Snt.
Triveniben vs. State of GQujarat (1989) 1 SCC 678, a Constitution
Bench of this Court also in no uncertain terns |aid down that it

will not be open to this Court in exercise of its jurisdiction under
Article 32 to go behind or to exanmine the final verdict reached by a
conpetent Court. To conplete the Iist, however, a very recent
decision of this Court in Ajit Kumar Barat vs. Secretary, Indian

Tea Association and others (2001) 5 SCC 42 one of us (Shivaraj

V. Patil, J) upon consideration of Mrajkar (supra) and Antul ay
(supra) cane to a conclusion that authority of an Order passed by
this Court itself cannot be subjected to wit jurisdiction of this
Court.

On the wake of the aforesaid, there is thus no manner of

doubt that the plea of the availability of wit jurisdiction, as
envi saged under Article 32 of the Constitution, cannot be sustained
and the | aw seens to be well settled on this score and as such we
need not delve into neither dilate any further thereon
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Havi ng regard to the concl usion, as above, does it, however,

nean and inply a closed door even if the Order of this Court

depicts that the sane stands in violation of natural justice adversely
and seriously affecting the rights of the parties or the sane depicts
mani fest injustice rendering the order a nockery of justice can it
be said that the binding nature of an Order of this Court, cannot
thus be ever be corrected even if it causes insurnountable

difficulty and i mense public injury the debate has a very |l arge

and wide ram fication and thus will have to be dealt with in a
manner with care and caution and with proper circunspection as
regards its inpact - the principal basis being the concept of justice
and this is where the principle of ex debito justitiae comes to play.
Can it be said that the justice delivery systemof the country is such
that in spite of noticing a breach of public interest with a
corresponding social ramfication, this Court would nmaintain a
delightful silence with a blind eye and deaf ear to the cry of a
society in general or even that-of a litigant on the ground of finality
of an Order as passed by this Court ? True the finality shall have
to be maintained but is it the principal requirenment, which the | aw
envi sages? Roscoe Pound stated that flexibility is the greatest
virtue of lawand thus its applicability should also be flexible
rather than a rigid insistence on a strict format. Justice of the
situation shall have to be considered with a fair perception of such
a concept rather than with a blinking light attention ought to be
focussed on a | arger social perspective since lawis nmeant for the
society and if flexibility is its virtue, which | aw enjoys, its
corresponding primary duty thus woul d be to change the | ega

hori zon and perspective with the appropriate soci o-economic

change. The | aw nust follow the society rather than abandon the
society and carry on it strict track w thout any deviation or wthout
bei ng hi ndered of the social changes and thus resultantly face a
soci al catastrophe

Lord Denning’s exposition of the doctrine "ex debito

justitiae’ in Als Cathrineholmvs. Norequiprment Trading Ltd.

(1972 (2) Al ER 538) has been stated to be rather restrictive, but
since basically the sane stands out to be on the concept of justice,
speaking for nmyself do not subscribe to such a criticism The

Master of the Rolls stated that if the Judgnent is irregular  that

is, which ought not to have been signed at all~ then the defendant

is entitled ex debito justitiae to have it set aside but in the event it
is otherwi se regul ar, question of setting aside of the Judgnent

would not arise. It is, thereafter, however, arises, the question as to
the true effect of Regular and Irregular Judgnents : Since the issue

i nvol ves a much wi der debate, we refrain ourselves to attribute

nmeani ngs thereto or to dilate on the ranifications of the

term nol ogy having regard to further enunciation of the doctrine by
both the English Courts and the |Indian Suprene Court.

Adverting to the true purport of the nmaxim therefore, it is no
gainsaid that "the sane relates to and arises from the concept of

justice : In the event there appears to be infraction of the concept,
qguestion of there being a turn around and thereby maintaining a
total silence by the aw Courts would not arise. It is on thi's score,

the | earned Attorney Ceneral for |India, appearing as Am cus

Curiae, contended that Suprene Court has the jurisdiction to
exercise this inherent power for the ends of justice or to prevent
abuse of the process of the court. Though we are not inclined to
ascribe an Order of this Court as an abuse of the process of the
Court, but the factum of the availability of inherent power for the
ends of justice cannot in any way be decried. The Constitution of

I ndia assigned a pivotal role on to the Suprenme Court providing
therein the supremacy of law with the rationale being justice is
above all. The exercise of inherent power of this Court also stands
recogni sed by Order XLVI1 Rule 6 of the Supreme Court Rules,

1966, which reads as bel ow
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"6 Nothing in these rules shall be deened to Iimt or
ot herwi se affect the inherent powers of the Court

to nmake such orders as may be necessary for the

ends of justice or to prevent abuse of the process

of the Court."

The observations of this Court in AR Antulay (supra) |ends
concurrence to such an exercise of power by this Court ex debito
justitiae. The Court can exercise its inherent power in the event of
there being an error brought to the notice of this Court.

Mukharji,J (as he then was) in paragraph 40 of the Judgnent in

A.R Antulay (supra) very lucidly and with utnost precision

st at ed:

"The question of validity, however, is inmportant in that
the want of jurisdiction can be established solely by a
superior court and that, in practice, no decision can be

i npeached col laterally by any inferior court. But the
superior ‘court can always correct its own error brought

to its notice either by way of petition or ex debito
justitiae. See Rubinstein' s Jurisdiction and Illegality)."

Incidentally a Seven Judge Bench of this Court in Synthetics

and Chenicals Ltd. 'and others vs. State of U P. and others (1990) 1
SCC 109 relied upon another Judgrment of Lord Denning in Gstine

(I nspector of Taxes) vs. Australian Miutual Provident Society

(1959 (3) Al ER 245 : 1960 AC 459) and the dissent noting by
Justice Jackson in the case of Commonweal th of Massachusetts et

al vs. USA (92 L ed 968), wherein in simlar tone it has been
stated that as soon as one finds a journey in the wong direction
there should always be an attenpt to turn to the right direction
since |aw courts ought to proceed for-all tinmes in the right path
rather than in the wong. Adverting to the issue of inherent power,
the observations of this Court in S. Nagaraj and others vs. State of
Kar nat aka and anot her (1993 Supp. (4) SCC 595) seens to be

rather apposite. This Court in paragraph 19 of the report, upon
relying on the fundanental principles of jurisprudence that justice
is above all, stated as bel ow

"Review literally and even judicially neans re-

exam nati on or re-consideration. Basic philosophy
inherent init is the universal acceptance of human
fallibility. Yet in the realmof |aw the courts and even
the statutes lean strongly in favour of finality of
decision legally and properly nade. Exceptions both
statutorily and judicially have been carved out to
correct accidental m stakes or mscarriage or justice.
Even when there was no statutory provision and no
rules were franmed by the highest court indicating the
circunstances in which it could rectify its order the
courts culled out such power to avoid abuse of process
or miscarriage of justice. 1In Raja Prithwi Chand La
Choudhury v. Sukhraj Rai (AR 1941 FC 1,2 : 1940

FCR 78 : (1941) 1 M.J Supp 45) the Court observed

that even though no rul es had been franed pernitting
the highest Court to reviewits order yet it was available
on the limted and narrow ground devel oped by the
Privy Council and the House of Lords. The Court
approved the principle laid down by the Privy Counci
in Rajunder Narain Rae v. Bijai Govind Singh [(1836) 1
Moo PC 117 : 2 MA 181 : 1 Sar 175] that an order

nmade by the Court was final and could not be altered:

nevertheless, if by msprision in
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enmbodying the |j

udgnments, by errors have

been introduced, these Courts possess, by
Conmon | aw, the same power which the
Courts of record and statute have of rect
the m stakes which have crept in . The

House of Lords

exercises a simlar power

i fying

of

rectifying mstakes made in drawing up its

own judgnents,

and this Court nust posses

the sane authority. The Lords have howev
gone a step further, and have corrected

m st akes introduced through inadvertence in
the details of judgnents; or have supplie
mani f est defects in order to enable the decrees

to be enforced,

or have added expl anatory

S
er

d

matter, or have reconciled i nconsi stencies.

Basis for exercise of the power was stated in the sane
deci si on as under

"I't is inmpossible to doubt that theindul gence
extended in such cases is mainly owing to the

natural desire

prevailing to prevent

i rremedi abl e injustice being done by a Court

of |ast resort,

where by~ sonme acci dent,

wi t hout any bl anme, 'the party has not been
heard and an order has been inadvertently

made as if the

party had been heard."

Rectification of an order thus stens fromthe
fundanental principle that justice is above all. "It is
exercised to renove the error-and not for disturbing
finality. Wen the Constitution was franmed the
substantive power to rectify or recall th
by this Court was specifically provided by Article 137
of the Constitution. Qur Constitution-mkers who had
the practical wisdomto visualise the efficacy of such
provi si on expressly conferred the substantive power 'to

revi ew any judgnent or order

Constitution.

And cl ause (c) of Article

e order passed

by Article 137 of the

145 permitted

this Court to frame rules as to the conditions subject to

whi ch any judgnment or order

may be reviewed. In

exerci se of this power O der XL had been framed
enmpowering this Court to review an order
proceedi ngs on grounds anal ogous to Order XLVII
Rule 1 of the Civil Procedure Code. The

"for any other

sufficient reason’ in the

in civi

expr ession
cl ause has been

gi ven an expanded neani ng and a decree or order

passed under ni sapprehension of true state of

ci rcunst ances has been held to be sufficient ground to
exerci se the power. Apart from Order XL
Supreme Court Rules this Court has the inherent power
to nmake such orders as may be necessary in the interest
of justice or to prevent the abuse of process of Court.
The Court is thus not precluded fromrecalling or
reviewing its own order if it is satisfied that it is
necessary to do so for sake of justice."

Rule 1 of the

In one of its recent pronouncenents [Suprene Court Bar
Uni on of India and another (1998 (4) SCC 409)]

Associ ati on vs.
this Court has

had the occasion to dea

with the i ssue at sone

length relying upon Article 129 read with Article 142 of the

Constitution.

envi saged under Article 142,

The plenary powers of the

Suprene Court, as

stand out to be conplinentary to

those powers to do conplete justice between the parties and it
this score in paragraphs 47 and 48 of the report, this Court

is on
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observed

" 47 The plenary powers of this Court under Article
142 of the Constitution are inherent in the Court and are
conpl ementary to those powers which are specifically
conferred on the Court by various statutes though are

not limted by those statutes. These powers al so exi st

i ndependent of the statutes with a viewto do conpl ete
justice between the parties. These powers are of very

wi de anplitude and are in the nature of supplenmentary
powers. This power exists as a separate and

i ndependent basis of jurisdiction apart fromthe statutes.
It stands upon the foundation and the basis for its
exercise may be put on a different and perhaps even

wi der footing, to prevent injustice in the process of
litigation and to do conplete justice between the
parties. This plenary jurisdiction is, thus, the residua
sour ce ,of power which this Court may draw upon as
necessary whenever it is just and equitable to do so and
in particular to ensure the observance of the due process
of law, to do conplete justice between the parti es,

whil e administering justice according to law. There is

no doubt that it is an indispensable adjunct to all other
powers and is free fromthe restraint of jurisdiction and
operates as a val uabl e weapon in the hands of the Court
to prevent "clogging or obstruction of the stream of
justice". It, however, needs to be renmenbered that the
powers conferred on the Court by Article 142 being
curative in nature cannot be construed as powers which
aut horise the Court to ignore the substantive rights of a
litigant while dealing with a cause pendi ng before it.
Thi s power cannot be used to "supplant" substantive

| aw applicable to the case or case under consi deration

of the Court. Article 142, even with the width of its
anpl i tude, cannot be used to build a new edifice where
none exi sted earlier, by ignoring express statutory

provi sions dealing with a subject ‘and thereby to achieve
sonet hing indirectly which cannot be achieved directly:
Puni shing a contemmer advocate, while dealing with a
contenpt of court case by suspending his |icence to
practice, a power otherw se statutorily available only to
the Bar Council of India, on the ground that the
contemmer is also an advocate, is, therefore, not

perm ssible in exercise of the jurisdiction under Article
142. The construction of Article 142 rust be
functionally informed by the salutary purposes of the

article, viz., to do conplete justice between the parties.

It cannot be otherwi se. As already noticed in a case of
contenpt of court, the contemmer and the court cannot
be said to be litigating parti es.

48. The Suprene Court in exercise of its jurisdiction
under Article 142 has the power to make such order as

is necessary for doing conplete justice "between the
parties in any cause or matter pending before it". The
very nature of the power nust |ead the Court to set
limts for itself within which to exercise those powers
and ordinarily it cannot disregard a statutory provision
governi ng a subject, except perhaps to bal ance the
equities between the conflicting clainms of the litigating
parties by "ironing out the creases" in a cause or matter
before it. Indeed this Court is not a court of restricted
jurisdiction of only dispute-settling. It is well

recogni sed and established that this Court has al ways
been a | aw-maker and its role travels beyond nerely
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di spute-settling. It is a "problemsolver in the nebul ous
areas" (see K Veeraswanm v. Union of India (1991) 3

SCC 655 : 1991 SCC (Cri) 734) but the substantive
statutory provisions dealing with the subject-matter of a
gi ven case cannot be altogether ignored by this Court,
whi | e maki ng an order under Article 142. |Indeed, these
constitutional powers cannot, in any way, be controlled
by any statutory provisions but at the sane tine these
powers are not neant to be exercised when their

exercise may cone directly in conflict with what has

been expressly provided for in a statute dealing
expressly with the subject.”

Incidentally, this Court stands out to be an avenue for

redressal of grievance not only in its revisional jurisdiction as
conferred by the Constitution but as a platformand forum for

every grievance in‘the country and it is on this context M. Shanti
Bhushan, appearing i n-support of the sone of the petitioners,
submitted that the Suprenme Court in its journey for over 50 years
has been ‘abl'e to obtain the confidence of the people of the country,
whenever the same is required be it the atrocities of the police or
a public grievance pertaining to a governnental action involving

mul titudes of problems. It is the Supreme Court, M. Shanti

Bhushan cont ended, where the people feel confident that justice is
above all and would be able to obtain justice inits true formand
sphere and this is beyond all controversies.. |t has been contended
that finality of the proceeding afteran Order of the Suprene Court,
there shoul d be, but 'that does not preclude or said to preclude this
Court fromgoing into the factumof the petition for gross injustice
caused by an Order of the Supreme Court itself under the inherent
power being an authority to correct its errors -any other view
shoul d not and ought not be allowed to be continued. Needless to
record here, however, that review jurisdiction stand foisted upon
this Court in terms of the provisions of ~ the Constitution, as noticed
herei nbefore and it is also well-settled that a second review petition
cannot be said to maintainable. Ref erence maybe made in this
context to a decision of this Court in the case of J.Ranga Swany v.
CGovt. of AP. & Os. (AR 1990 SC 535), wherein this Court in
paragraph 3 stated as bel ow : -

"We are clearly of the opinion that these
applications are not maintainable. The petitioner
who appeared in person, referred to the judgnent

in Antulay’'s case (1988) 2 SCC 602 : (AR 1988

SC 1531). We are, however, of the opinion- that

the principle of that case is not applicable here.
Al the points which the petitioner urged

regarding the constitutionality of the Governnment
orders in question as well as the appointnent of
respondent instead of petitioner to the post in
guesti on had been urged before the Bench, which
heard the civil appeal and wit petitions originally.
The petitioner hinself stated that he was heard by
the Bench at sone | ength. It is, therefore, clear
that the matters were di sposed of after a

consi deration of all the points urged by the
petitioner and the nmere fact that the order does not
di scuss the contentions or give reasons cannot
entitle the petitioner to have what is virtually a
second review "

True, due regard shall have to have as regards opinion of the

Court in Ranga Swamy (supra), but the situation presently centres

round that in the event of there being any manifest injustice would

the doctrine of ex debito justitiae be said to be having a role to play
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in sheer passivity or to rise above the ordinary heights as it

preaches that justice is above all. The second alternative seens to
be in consonance with tinme and present phase of soci o-economc
conditions of the society. Mani fest justice is curable in nature

rather than incurable and this court would lose its sanctity and thus
woul d belie the expectations of the founding fathers that justice is
above all. There is no manner of doubt that procedura

| aw/ procedural justice cannot overreach the concept of justice and

in the event an Order stands out to create nanifest injustice, would
the sane be allowed to remain in silenco so as to affect the parties
perpetually or the concept of justice ought to activate the Court to
find a way out to resolve the erroneous approach to the problem

M. Attorney General, with all the enphasis in his command,

though principally agreed that justice of the situation needs to be

| ooked into and relief be granted if so required but on the sane
breath submtted that the Court ought to be careful enough to trade
on the path, otherwi se the same - will open up Pandora’ s box and

thus, if at all, in rarest of the rare cases the further scrutiny may be
made. While it is true that | aw courts has overburdened itself with
the litigation and delay in disposal of matters in the subcontinent is
not unknown and in the event of any further appraisal of the matter
by this Court, it woul d brook-on further delay resulting in
consequences which are not far to see but that would by itself not
in my view deter thi's Court fromfurther appraisal of the matter in
the event the sane, however, deserve such an additional appraisa

The note of caution sounded by M. Attorney as regards opening

up of pandora’'s box strictly speaking, however, though may be of

very practical in nature but the same apparently does not seemto

go well with the concept of justice as adunbrated in our

constitution. True it is, that practicability of the situation needs a
serious consideration nore so-when this Court could do w thout it

for nore than 50 years, which by no stretch of inmmgination can be
said to be a period not so short. | feel it necessary, however, to add
that it is not that we are not concerned with the consequences of
reopeni ng of the issue but the redeemng feature of our justice
delivery system as is prevalent inthe country, is adherence to
proper and effective adm nistration of justice in stricto. 1In the
event there is any affectation of such an admi nistration of justice
ei ther by way of infraction of natural justice or an order being
passed wholly wi thout jurisdiction or affectation of public

confi dence as regards the doctrine of integrity in the justice
delivery systemtechnicality ought not to out-weigh the course of
justice the sane being the true effect of the doctrine of ex debito
justitiae. The oft quoted statement of |aw of Lord Hewart, CJ in R
v. Susssex Justices, ex p McCarthy (1924 (1) KB 256) that it is of
fundanental inportance that justice should not only be done,

shoul d mani festly and undoubtedly be seemto be done had this
doctrine underlined and adm ni stered therein. In this context, the
deci sion of the House of Lords in Rv. Bow Street. Metropolitan
Stipendiary Magistrate and others, ex parte Pinochet Ugarte (No.2)
seemto be an ipoc naking decision, wherein public confidence on

the judiciary is said to be the basic criteria of the justice delivery
system any act or action even if it a passive one, if erodes or even
likely to erode the ethics of judiciary, matter needs a further | ook
Brot her Quadri has taken very great pains to fornulate the

steps to be taken and the nethodol ogy therefor, in the event of

there being an infraction of the concept of justice, as such further
di l ati on woul d be an unnecessary exercise which | wish to avoid

since | have already recorded ny concurrence therewith excepting,
however, lastly that curative petitions ought to be treated as a rarity
rather than regular and the appreciation of the Court shall have to
be upon proper circunmspection having regard to the three basic
features of our justice delivery systemto wit, the order being in
contravention of the doctrine of natural justice or wthout
jurisdiction or in the event of there is even a likelihood of public
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confidence bei ng shaken by reason of the association or closeness

of a judge with the subject nmatter in dispute. In ny view, it is
now time that procedural justice systemshould give way to the
conceptual justice systemand efforts of the |aw Court ought to be

so directed. CGone are the days where inplenmentation of

draconi an system of law or interpretation thereof were insisted

upon - Flexibility of the aw Courts presently are its greatest virtue
and as such justice oriented approach is the need of the day to
strive and forge ahead in the 21st century. No costs.

N
(Unmesh C. Banerj ee)

April 10, 2002




