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: REVA KHETRAPAL , J.

1. In an epoch when sexual assaults and ravishments are the order
of day, when young men (and even old ones) revel in @ubli
declaration of their promiscuoysirsuits, when notrdy the streets

but schools, colleges and wepkaces are approached by the
vulnerable with trepidatin and even the judge has to be sensitized to
gender issues, the rape of a young girl hardly oleofteens, would

have gone unnoticed as scores of othelations of infants, girls and
women, but for fact that a public outraged at the manner in which the
entrails of the ravished werelled out of her body, leaving her to die,
stripped of all humanignity, completely unattiredn the darkness of

a wintry night, on a thoroughfare, took to the streets in their quest for
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justice. This had the trigger effect of impelling the investigative
agencies into using such tools of investigation as had lainein th
tool-kit hitherto before practically unused, to nail the culprits. Did
they indeed manage to foist the guilt on the guilty is the subject
matter of the presenteath reference arappead. But before deling

any further into this arena, it is deemegpriate to delineate the
stark facts, as nearly as possible, in the order of their @noe:.

2. The victims are the complaindeyewitness(PW-1) and the
prosecutrix who has not lived to recount hernstahough has
chronicled the wiamg daclh dreatf oo ms @ f
before the Courare the four convicts, nameMukesh, Akshay@
Thakur, Pawan @ Kalu, and Vinafesides them is the fifth culprit,
Ram Singh, who allegedly snapped his own life chord, possibly on
account of the rigors @nmatifications of trial and against whom the
proceedings haveonsequently abated. Lastly, there is a Juvenile in
Conflict with Law (JCL) whose case was dealt with before the
appropriate forum and need not detain us. Apart from these key
players, theresi another player of some import who has thrown light
on the incident, he having suffered a robbery onsmme ill-fated

bus on which the alleged offences were committadthe hands of

the very same convicts, just a little before the prosecutrix and the
complainant iltadvisedy boarded the same. He igrosecution
witness Ram Adhar who after being divested of his meager
possessions was unceremoniously thrown out of the bus, the inmates

whereof apparently moved on in pursuit of fresh prey.
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3. Thewarp and weft of the case gfrosecutions as under

() On 16.12.2012 accused Ram Singh, Mukesh, Akgbayhakur,
Pawan @ Kalu, Vinay and the JCL had dinner atjtinggi of
accused Ram Singh. Thereafter, the accused persons conspired
to take bus bearing No. DLCR0149, which was being
habitually driven by Ram Singh as an employee of Yadav
Travels and which was in his custody on the date of the incident,
and pick up passengers who they would rob and also pick up a
woman passenger satiate their sexual appetite

(i) Pusuant to the conspiracthe accused persons picked up Ram
Adhar on 16.12.2012 at about 8:30 PM, robbed him of all his
valuables and beat him before throwing him out of the bus.

(i) The complainant and therosecutrixnad seen a movie at PVR
Select City Mall, Saket and thenaken an auterickshaw till
Munirka Bus Stand. At Munirkd8us Stand, they boarded the
busin which the crime took placdhe accused persons took Rs.
10/- each as fare from both the victims.

(iv) A few minutes after boarding the bus, they sthwtd off the
lights of the bus and thae of the accused persons, namely, Ram
Singh, Akshay Kumar and JCstarted misbehaving with the
complainant asking him why he was with the gifiTu itni raat
ko | adk.i | ekar k a.h aThereupdnoanm r a
altercation took place and théree of the accused persahen
started toslap andbeat up the complaingntvho retaliated.

Thereafter, the two other accusathmely, Vinay and Pawan
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joined in hitting him with two iron rods and tore off all his
clothes.

(v) The accused thertook away all the belongings of both the
victims viz. mobile phones, purse, credit card, debit,cztd

(vi) Accused Ram SingAkshay @Thakurand the JCLthentook
the girl to therearof the bus beat her umnd raped her one by
one. During thigime, accused Pawan @ Kadnd Vinay were
holding thecomplainantand had pinned him dowand Mukesh
was driving the bus.

(vii) Thereafter, accused Ram Singkkshay and the JCL held the
complainant while Pawan @ Kaland Vinay raped the
prosecutrix

(viii) Finally, accused Akshay@ Thakur took over the bus for a
while and during this timeccused Mukeskwho was driving the
buscame and raped the girl.

(ix) Throughout this period, they continued to assault the
complainant with iron rods.

(x) So far as therosecutrixis con@rned, theaccused persons not
only raped her but also bit her all over her body and hit her
repeatedly. Th@ccused persortheninserted rods and hands in
her rectal and vaginal region.

(xi) The accused persons with an intention to kill ghesecutrixand
to ensure that their identities remain concealed forever,
repeatedlyinserted the iron rods and their hands into her
vagina as well as rectum pulling out the internal organsThe

nature of injuries, to say the leastas horrific, and without
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doubt would hae causecher death in the ordinary course of

nature.

(xii) The intention to kill the victims is further clear from the fact that

the crime committedkheaccused persons attempted to throw the
victims from the back door of thbus but finding it to be
jammed threw the victims from the front door of the moving
bus, and thereafter tried to run them over. Tresecutrixwas
saved from the wheels of the bus on account of the fact that the

complainant was able to pull her away in time.

(xiii) The accused persons in ond® ensure that they are not caught

(xiv)

and to further ensure that they leave no trace of the brutal

incident, systematically attempted to destroy all the evidence of

the incident. They first cleaned tlhes with the clothes of both
the victimsandthen washe the bus with water and thereafter
burnt the clothes of the victims.

After destroying the evidence in the aforesaid manner, the

accused persons divided the loot amongst themselves in the

following manner:

a. Accused Mukesh kept om®amsungmobile with him

b. Accused Pawan @ Kalu kept one wrist watch & Rs. 000/

c. Accused Vinay kept adNokiad mobile phone of the
prosecutrix& a pair of6 Hu s h  $haep @aked from the
complainant.

d. Accused Akshay kept two rings, i.e. one silver & one gold

taken from theompainantalongwith two metro cards
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e. The JCL kept a Nokia mobile phone, Rs. 1,208 one
ATM card.

f. Accused Ram Singlisince deceasedept onedebit card
with himself.

(xv) The intention of the accused persons was not only to commit
gang rape on thprosecutrix but to also rob the complainant
and the prosecutrixand then to kill them and destroy all
incriminating evidencso that they could not be tracked down

4.  The prosecution, in order Bubstantiatéts case marshded in

the witnessbox 82 withesses. Seval documents and material objects

wereexhibited in the course of thaal, which shall be adverted to at

the relevant stages

5. For the preent, we straightway embark upon the exercise of

minutely examinng the case of the prosecution to ascertain its

authenticity and with a view to ensure that truth prevails.

Setting into motion of the Criminal Law Machinery

6. The criminal law machinery was set in motion by dRaj
Kumar (PW-72) working with EGIS Infra Management India Pvt.
Ltd., a company engaged in patim NH-8. On the ill fated night,
Raj Kumar was on patrolling duty in the area from Vasant Vihar to
Kherki Daula at NH3. At aout 10:02 PM, while patrollingpn his
motor cycle, along with Sender Singhhe heardshrieksof BBachao

Ba ¢ h &amdhe ldt side of the road when he was proceeding from
the side of Mahipaur to Vasant Vihar. Theoundwas coming from
the service road neamilestone No. 17780opposite Hotel 37. On

stopping the motor cycle, he saw on the left siddoyin naked and
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injured condition, having blood all around, sitting near the bushes
andalsoa girl in naked and ijured condition lying nearbyShe had
some clothes around her netkAt around 10:05 PM, henformed

his Control Room througlhis walkie-talkie aboutboth the victims
andrequested his Controld®m to informthe PCR orll00 number.

He then gave his shirt to the boy to wear. Around the same time, a
Bolero belonging to the said patrolling company also arrived at the
site being driven by one Jeet Singh, who aldormed the EGIS
Control Room on his walkie-talkie. The saidJeet Singh put his
sweater on the girl. The PCR van arrived at the spot after1B)
minutes and the PCR officials brought a bed sheet and after tearing it
into two pieces gave the same to eacli the victims to cover
themselves.

7. PW-72 Raj Kumar having set th&riminal law machinery in
motion, the momentum was maintainedRgm Pal Singh(PW-70),
anotheremployeeof EGIS Infra Management, who was on duty at the
Control Room situated at KN4, Tdl Plaza In his testimony, Ram
Pal Singh(PW-70) deposed that at about 10:07 PM, he received an
information throughwalkie-talkie from ther motor bike patrolling
staff No.2 comprising of Raj Kumar SingPW-72) and Suender
Singh thatone boy and one diwere lying without clothes on the
service road coming from the side of Gurgaon towards Delhi near
ChainageNo0.17780 and that hehould call at number100. He
conve\ed this information tonumber100 throughthe Control Room
N0.9717890175 and also insticted the EGIS staff patrolling on
Bolero, i.e., Jeet Singh to reach at the ab&ta¢ed place After about
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10 minutes, Jeet Singh informed him that he had reached the spot and
this information was also conveyed by him (PAB) at around 10:20

PM atnumberl00.

8.  The testimonyof Raj Kumar (PW-72) is thus corroborated by

the evidence of Ram P&lingh(PW-70). It may be noted that there
has been no serious challenge to the testimony of Ran$iRgh
(PW-70). Insofar as the testimony, of Raj Kumar (PA®) is
concerned, he was subjected to elaboratessexamination, but
notwithstanding, hetood by his testimonyA look now at the rescue

operations.
Rescue of the victims

9. Consequent to the information recadvirom theEGIS Control

Room, the PCR emergency veles reached the spotThe
prosecution has in this regard ma&d the evidence oHead
Constable Ram Chander (PW73). The relevant portion of the
testimony of Head Constable Ram Chander {R3) is extracted

hereundek:

Mt about 10.24PM, | received an information from control
room of PCR that near the foot of Mahipal Pur flyover towards
Dhaula Kuan opposite GMR gate, a boy and a girl in a naked
condition are sitting and the crowd has gathered. Immediately
within 5/6 minutes we reached the spot from Sanjay T-
Point. When we reached at the spot, | found the boy was
sitting and was having a shirt on his person and that the girl was
having some clothes around her neck and had a sweater on her
body and she was lying. Both the boy and girl were bleeding
from different parts of the body. | immediately dispersed the
crowd to some distance and brought a bottle of water and a bed
sheet from hotel 37. |then tore the bed sheet into two parts
and gave one part to the boy and gave another part of the
bed sheet to the girl for covering themselves. | gave some
water to the boy and the girl and then put both of them in PCR
van and rushed to S.J. Hospital. | reached the hospital at about
11PM. | dropped the boy in the casualty and since the girl had
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more injuries so | was asked to take her to the gynae
section/building and got them admitted there. They told their
names on the way to the hospital. On the way to the
hospital, they also told me that they boarded a bus from
Munirka and after some time, the occupants started
misbehaving with them and they had beaten the boy and
took the girl on the rear side of the bus and committed rape
with her and that thereafter they took off the clothes of the
boy and girl and threw them naked on the road.o

10. In the course of the crogxamination of PW/3 Head
Constable Ram Chander, ethwitness was confronted with his
statement in terms of Section 161 Cr.P.C. to bring out certain
contradictions. A erusal of the crosexamination, however, shows

that the contradictions acé a minornature in that they are in respect

of who gave the police officahe bed shegthe size of the bed sheet

etc, and suchcontradictionsarguablyare to be ignored But more

about this at a later stage when it is proposetdinell upon the legal
position relating to contradictions, discrepancies, omissions,
embellishments and the like. Suffice it to natehis stag¢hat in the
instant case the I.0O. has not been askadjuestiors by the defence

as to whether she had put questions to Ram Ch&Rilé-73) about

who gave him the bed sheet, the size of the bed sheet and how long he
tookto reach the spot.

11. Of far greater significance is to naieat the evidence of .g.

Ram Chander (PW3) is heavily relied upon by the prosecutas

res gestaainderSectons 6 to 9 of the Indian Evidence Act, 1872 as

the witness hasin his capacity of PCR Head Constgbtkeposed
about the victimsoOo description of
by the victins to the witness are thus sought to be pressed into service

as spontaneous and immediate and also contemporaneitiughe
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acts which constitute the offencihe prosecution also claims that the
res gestaevidenceof Ram Chander (PW3) clearly corroborates the
version of the complainant P& and the dying declarats of the
prosecutrix but this aspect too needs examinato it is proposed

to examine it later anindisputably, howeveiRam Chander (PW23)

has given a clear and graphic description of rescue and has also
corroborated the time in respecttbérescue of the victims and their
admission to hospital.The defence has not been able to shthlee

evidence othis witness in crosexamination.

Recording of the first statement of the complainant, P\A1 which culminated

in the reqgistration of the First Information Report
12. Sub-Inspector SubhashChand, P.S. Vasant Vihar (PW-74)

after ascertaining that the complainant was fit for recording his

statement proceeded to record the statement of the complainant/eye
witness (PW1) at Safdarjung Hospitalt is proposd to advert to the
first statement of the complainarEx.PW-1/A along with his
subsequent statements Ex.RBO/D-1, Ex.PW-80/D-3 and Ex.PW
1/B at lengthat the relevanjuncture For the present purposes, it
need only be stated that the first statemenhefaccused Ex.PM/A
recorded by S.I. Subhasfhand (PW-74) was treated as the
rukka/tehreer, on the basis of which the First Information Repast
registered. The said rukka/tehreer (Ex-RYX) was sent by S.I.
Subhash(PW-74) through Constable Kirpal Singh (PW-65). On
receipt of the said rukka/tehreer, DD NoAlwhich is Ex. PW
57/C, was recordedby A.S.I. Kapil Sindp (PW-57) and thereaftean
FIR was registered, being FIR No0.42312 at Police Station Vasant
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Vihar at 5:40 AM The said FIRis exhibied as Ex.PW57/D. The
FIR and the original rukka/tehreavith the endorsement of the Duty
Officer Kapil Singh (PW57) as Ex.PW57/E, was handed over the
[.O. S.I. Pratibha Sharm@W-80) for further investigation in the
case.The SHO InspectorAnil Sharma (PW78) corroborates this and
statesthat on 17.12.2012 at about 5:40 AMe entrusted the
investigation to W/S. Pratibha(PW-80), as reflected in DD Entry
No.11-A (Ex.PW57/C) On receipt of the sam&.l. Pratibha(PW-
80) proceeded to the Hospitallong with Constable Kirpal Singh

(PW-65) for investigation.
FIRST SEGMENT OF INVESTIGATION
13. Adverting to theinitial stageof investigation, it is deemed

appropriateto refer firstto the testimop of PW-74 S.I. Subhash
Chand the said witness being a néss of some import in that it was
he who recorded the first statement of the complainant.

14. PW-74S.l. SubhashChand stated in Court thatn the night
intervening 18/17" December, 2012at about 1.15am, he
received DD No.6A (Ex.PW-57/A) at Munirka vihere he was
attending some other call. He proceeded from Munirka to
Mabhipalpur on receipt of the said DD and as he was entering the
main road, he received yet another DD, being DD Nb.7
(Ex.PW57/B), regarding admission of the two injured persons.
On recept of DD No.7A, instead of moving towards Mahipalpur,
he along with Constable Kpal (PW65) proceeded towards S.J.
Hospital where he mePW-59 W/Inspector Raj Kumari, A.T.O.,
PS Vasant Kunj andPW-62 SI Mahesh Bharga, who had
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collected the MLCs of theprosecutrix and the complainant
respectively. The prosecutrix was declared unfit for statement

by the doctor as she was in the ICU and he was told lBW-59
W/Inspector Raj Kumari that she was not in a position to
speak. However, the complainant was dardd fit for statement.
He (PW-74) accordinglyproceeded to record the statement of the
complainant (Ex.P\AL/A), which bears his signatures Boint
0B6 and his endt&AhsatdPmenmt (E&. PWHe
gave therukka to Constable Kpal (PW65) andsent him at
5:10 AM to the Police Station for registration of FIR.
Thereafter, at about:80 AM/6:45 AM, PW-59 W/SI Pratibha
(10) and PW-65 Constable Kipal came to S.J. Hospitavhere

he handed overa white colour bed sheet with which the
complainant hd coveredhimself to PW-80 Sl Pratibha after
handing over a pant and a shirt to the complainfantbeing
worn. The white bed sheet was blosthined. It was converted
into a pulanda and sealed and seized vide seizure memo Ex.PW
74/B, which bears his sigure atPoi nt Th®& 60. SI
Pratibha then collected the exhibits of the prosecuthich
were sealedt the hospitalide memo Ex.PWW59/A and also her
MLC from W/Inspector Raj Kumar{PW-59).

15. The testimony of PW/4 S| Subhash Chand insofar as it
relates to the registration of the FIR is corroboratedPhby-65
Constable Kirpal Singh.

16. PW-78 Inspector Anil Sharma, SHO of Police Station
Vasant Viharfurther corroborated the fact that 047.12.12 at
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about 540 AM, he received information about the rggation

of the case from the Duty OfficfPW-57, ASI Kapil Singh)
PW-78, Inspector Anil Sharma testified that the investigation
was entrusted toW/SI Pratibha Sharma (P\80), who
investigated the case from:4&® AM on 17.12.2012 till
30.12.2012when te investigation was taken ovkey him under
the orders of his senior officers.

17. Itis proposedchow to deal with thdirst statement made by the
complainanfeyewitnessto SI Subhash Chand (RW) at 3:45 AM

on 17.12.2012. The complainant Awninder Pratap(PW1) who
happened to be an enginegrdwas escorting the prosecutrix on the
il -fated night and who could not save her despite his valiance,

narratedo the policehe story of her woas follows:

Al reside at the aforesaideaddress
Network at HCL Company, Sector 11, Noida. And | am

preparing for the IES, Jyoti named girl is my friend who had

come to me on 16.12.2012. We reached Munirka at about 9.00

p.m by Auto (TSR) after watching a
Saket PVR when the show got over at 8.30 p.m. Just then a

white coloured chartered bus came from the IIT side and

stopped at Munirka bus stand and the conductor of the bus
started shout i-bwprka-D®Rak &mo .Mo t and J
boarded the bus from the front gate. Four boys were sitting in

the cabin along with the driver and two boys were sitting at the

back of the cabin, one on the right side and another one was on

the left side. We sat on the second seat at the left side behind

them. The bus had started. No other passenger had boarded

from there. The bus conductor had collected twenty rupees from

me as the fare of both of us. The bus climbed the flyover of the

Malai Mandir and ran past Vasant Village and started climbing

the flyover of the Airport. At the same time, three boys came

from the cabin and asked me in a f
you going with the girl at nighto
One of those boys slapped me and | too slapped him. Then all

the three started fighting with me. | too beat up all three of them.

Just then other two boys also came there. And all of them

started beating and hitting me jointly. | tried to save myself
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between the seats of the bus that those boys pulled out an iron
rod and started hitting me from which | got injured in my head,
hand and legs. When Jyoti tried to save me, two boys pulled her
to the rear side of the bus and those boys snatched from me
two of my mobiles bearing N0s.9540034561 Samsung and
7827917720 Samsung Galaxy S-ll and my purse containing
therein 1000/- Rs. ICICI Debit Card, City Bank Credit Card and
they also took out from my fingers one silver ring and another
golden ring and they also snatched all my clothes-khaki
coloured blazer, grey coloured sweater, black coloured jeans,
black coloured Hush puppies shoes. They thrashed me so
much that | fell unconscious. They also tore off all the clothes of
Jyoti and took turns to rape her in the moving bus at the rear
side of the bus. Jyoti had been shouting and crying very loudly.
Whenever | tried to go towards her, they started beating me and
held me at the front portion of the bus. Those boys asked the
bus driver to drive fast and the driver kept driving the bus fast
on the road. And those boys started throwing me from the rear
gate of the bus. But the rear gate of the bus could not open.
Later on they threw both of us from the moving bus at the road
side of NH-8, Mahipal Pur and moved away. All of those boys
were medium built in the age of 25-30 years. One boy with flat
nose was the youngest of all those boys and had been wearing
pants and shirt. One boy had been wearing red colored
bani yan. They had also snatched away J
N0.9818358144. | had been waving my hand to seek help from
the vehicles passing by the road. Just then a police vehicle
reached there and brought from somewhere two white bed
sheets and gave us because those boys had thrown us stark
naked and in semi-conscious condition. The PCR van had
brought me and Jyoti to Safdarjung Hospital. There were many
injuries and biting marks on the body of Jyoti. | can identify all
those boys, the driver and the bus on confrontation. Strict legal
action may be initiated against all thc

18. On the same day i.e on -12-2012, at about 7.30 a.m, the
Complainant (P\AL) made another statement before the ligasng
Officer, Sl Pratibha SharmdEx.PW 80/D1), which for the
convenience of reference may be referred to as his first
supplementary statementy which he described in vivid detail the
white coloured chartered bus in which the prosecutrix was ddsbne
take her ilifated ride with him. In his said statement, he stated that

the bus had a blue and yellow colour line in the middle on the left side
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(conductords side). Whethatthelseais b o a1
were of red coloured cloth and tleartains were yellow in colour.
There vas athree seatsowo n  t h essideandatwo séatsyow

on the conductod side in the bus The door of the bus was next to
the front wheel and there wadso a cabin in front of the bus. He
(PW-1) could identfy the persons who had committed this crime with
him and his friend and could show the place where the incident took
place by accompanying the police.

19. At around 12noon on the same day, i.e., on 17.12.2012, the
complainant (P\WL) made another statemeot the 1.0, which, for

the sake of convenience, may be referred to as his second
supplementary statemerdnd which is exhibited as Ex.PW 806AD

The translated version of the said document reads as under:

fl corroborate my previous statement and further state
that | reached Munirka with you from S.J. Hospital. On
my pointing out, you (police) prepared the site plan of the
aforesaid place i.e. Munirka Bus Stand. Thereafter, |
reached near the Mahipalpur flyover with you where those
persons had thrown me and my friend out after
committing the crime. On my pointing out, you prepared
the site plan after inspecting the area near Mahipalpur
flyover. The Crime Team also reached there and initiated
the proceedings. You have taken some blood smeared
grass and leaves into possession. There were some
hotels and guest houses on the other side of the road
near that place. You enquired their staff. Some hotels
were equipped with CCTV cameras covering (footage of)
the road. The CCTV footage of one of those, hotel Airport
(?) was shown to me. Seeing the CCTV footage and
identifying the white colored bus on which the word
"Yadav" was printed in the Middle of the bus on the
conductor side and which was not having any wheel cover
on the front left side but having a white color wheel cover
on the rear wheel of the bus, | disclosed that it was the
same kind of the bus from which the accused had thrown
me and my friend out with the intention of killing us after
committing the crime and had fled from there taking the
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bus along. During the crime many injuries had been
caused to me on my head, face, eyes, knees and on my
body. As soon as | entered the bus, | had seen a dark
complexion person, whom his companions were calling as
'Ram Singh'. At that time, three other boys were sitting in
the cabin other than the driver and outside the cabin, one
boy was sitting on the seat for two persons and another
one boy was sitting on the seat for three persons. At that
time, | thought those boys who were sitting outside (the
cabin) were passengers. Those three boys were
addressing themselves with the names of Raju, Pawan
and Vinay when they were talking with each other. The
name of the person, who was driving the bus, was
Mukesh or Ramesh. The boys who had taken the
Prosecutrix towards the rear side of the bus, were being
addressed with the names of Ram Singh and Thakur by
the other boys. They were committing rape with the
Prosecutrix by going towards rear side one-by-one. After
enquiry you have recorded my statement while sitting in
Airport Hotel. | have heard the statement and the same is
correct.

20. Apart from the aforesaid statements made by the complainant,
the complainant also gave his statement under Section 164 Cr.P.C. to
the Metropolitan Magistrated?W-69 Shri Prashant Sharma The

said satements exhibited as Ex.PWL/B and bears the certificate of
the Metropolitan Magistrate regarding its correctness, which is
Ex.PW69/B. The application for recording of the said statement is
Ex.PW69/A and the record of questions put to the compldirgn

the concerned M.M. to satisfy himsel§ to the voluntariness of the
said statement is Ex.PN8B/D. As per the deposition of R&9 Shri
Prashant Sharma, learned M.MNhe recorded the statement of the
complainant verbatim. The English translation leé said statement

of the complainant (Ex.PW¥/B) recorded on 19.12.2012 at around
3:30 PMreads as under:
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fiStatement of Sh. Awninder Pratap Pandey under
Section 164 Cr.P.C

| and my friend (Prosecutrix) had come to Mall Select City Walk
located at Saket on 16.12.2012 (Sunday). We had come
there to watch the movie," Li fe of Pi 0. The ti ming
was 6:40 p.m. We had come out at 8:30 PM after watching the
movie and had reached Munirka Bus Stand by a three wheeler.
As soon as we reached there, we saw a white colored bus
standing there. We had to go to Dwarka and a person from
inside the bus had been calling the passengers of Palam Mor
and those of Dwarka. "Yadav" was inscribed on the bus and
there were also green and yellow colored stripes on the bus.
That was a chartered bus. We had boarded the bus from
Munirka bus stand. | had seen in the bus that the seats were
red colored and its curtains were yellow colored. Just entering
the bus, | had seen a black colored person whom his friends
sitting in the bus itself were calling "Mukesh- Mukesh". We
sat on the two seated seat after entering the bus. | had
seen that at that time 3 boys were sitting in the cabin
besides the driver and outside the cabin one boy was
sitting on a two seated seat and another one was sitting
on a three seated seat. | had thought at that time that the
two boys who were sitting outside the cabin were
passengers. | had stood up and had asked the boy who
was calling (the passengers) what was the fare of
Dwarka, Sector-1 and he had taken Rs.10/- for each of us.
He had informed that the fare of one passenger was ten
rupees. After the fare being collected, the driver started the
bus. Then the bus crossed the flyover of Malai Mandir and
ran past Vasant Village. When the bus started climbing the
flyover of the Airport, the three boys came from the cabin
and reaching to us said, "Where are you roaming
around with the girl at such late
night?" Then they started swearing at me and (the
prosecutrix). Then all the three persons started beating
me. | had also beaten them during the fight. | and (the
prosecutrix) had been shouting at that time in order to
save ourselves. Then the boys who had been sitting
outside the cabin also came out of the cabin and
started beating me. They had hit me with the rod. They
had hit me with the rod even while | was stark naked after
they had stripped me completely. They had snatched all our
articles. In the- meanwhile two of the boys had dragged (the
prosecutrix) to the rear seat of the bus and had taken turns to
gang rape her. Then the two boys who had gang raped (the
prosecutrix) had caught hold of me and the remaining three had
taken turns to gang rape her. During the same time, even
the bus driver had gang raped (the prosecutrix) in turns.
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The articles which those boys had snatched from me
included my one 'Samsung Galaxy S-Duo mobile, another
Samsung make mobile, a purse containing therein Rs.
1000, City Bank Credit Card, ICICI Debit Card, Company
ID Card, Delhi Metro Smart Card besides my black colored
jeans, a silver ring, a golden ring and Hush Puppies
shoes. They had also snatched the Nokia mobile phone
and grey colored purse of (the prosecutrix). Those boys
had snatched even the wrist watches of both of us. During
that fight, the two boys who had dragged (the prosecutrix)
to the rear seat were being addressed by the remaining
boys in the names of Ram Singh and Thakur. | had been
trying very much to go to the rear side and save
(prosecutrix) but the three boys out of them had held me
forcibly there. Whenever those three boys talked amongst
- themselves, they addressed each other in the name of
Raju, Pawan and Vinay. At that time, | had heard those
boys saying, "this girl has died. Throw her out of the
bus". Those boys had hit me further with the rod at that
time. Then both of us were dragged to the rear gate of the
bus but the rear gate was closed. Those boys could not
open the rear gate even after trying too much. Then they
dragged us to the front door of the bus and threw us out of
the bus. During the whole incident the bus driver drove the
bus, fast and the remaining boys had told him to do so. After
being thrown from the bus, | had been a little conscious. After
throwing us from the bus, the bus driver had taken such a
turn that had | not pulled (the prosecutrix), the bus might
have passed over her. All these boys had gang raped (the
prosecutrix) and had hit me and had attempted to kill me.
Therefore, strict legal action may be taken against all these
boys.0

21. PW-74 S.1. Subhash Chand has deposed at length withdrema

the aforesaid and testified thdtea recording of the statement of the
complainant (Ex. PW1/A) and his supplementary statements under
Section 161 of the Code of Criminal Procedure (Ex.-80D-1 and

Ex. PW80/D-3), the Investigating Officer was leéd the spot by the
complainant, who pointed out the boarding pdmthe 1.0, that is,

the Munirka bus stand as well as the spot at Mahipalpur flyover
where he and his companidthe prosecutrix)vere thrown off the

bus. The dumping point had alreabdgen secured by the police
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owing to the fact that the victims were rescued from there. Cfinee
Team had also been called to the spot by the Investigating Officer
which had picked up various debris including blood stained grass,
mulberry leaves etc., wth were seized vide memo Ex. PW74/C. The
Crime Team had also taken photographs of the dumping spot, which
are exhibited as Exbs. PWB/A-1 to PW43/A-9 (negatives) and PW
38/D-1 to PW38/D-9 (positives). The Investigating Officer, SI
Pratibha Sharma (P\80) prepared a rough site plan of the boarding
point as Ex. P\ABO/A and the place where the victims were dumped
as Ex. PWBO0/B at the instance of the complainant.

22. PW-38, Head Constable Sonu Kaushikkook rough notes and
measurements of the dumping smtMahipalpur flyover at the
instance of the Investigating Officeand thereafter of the boarding
point at Munirka bus stand. On the basis of the said rough notes and
measurements, hsubsequentlyprepared scaled site pkmf the
aforesaid place®xhibited as Ex. P\AB8/A andEx. PW-38/B.

23. Adverting to the statements made by the prosecutwixat
might be aptly termed aser first dying declaration is the statement
made by the prosecutrix before the concerned doatorPW-49, Dr.
Rashmi Ahuja, on bag admitted to the hospital, i.e. Safdarjung
Hospital.

24. PW-49. Dr. Rashmi Ahujain her evidence states that on the
night of 16.12.2012 at about 11.15 PM, the prosecutrix was brought
to the casualty by a PCR Constable. As per-#ADr. Rashmi
Ahuja, she ecorded the history of the patient as given by the
prosecutrix in the Casualty/GRR paper in her own handwriting, which
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Is exhibited as Ex.PY9/A and also prepared the MLC, which is
Ex.PW49/B. The relevant portion of her evidence relating to the
recordingof the MLC and the brief medical history of the prosecutrix

is extracted herein below:

fAfter examining the patient | prepared the MLC No.
37758 which is Ex. PW49/B and same is in my hand writing and
bears my signature at point A. This MLC contains the alleged
history as told by the prosecutrix herself and is recorded
verbatim. Same is at point A to A.

As per the alleged history told by the patient it
was the case of gang rape in a moving bus by 4-5
man while she was coming from a movie with her
boy friend. She was slapped on her face, kicked on
her abdomen and bitten over lips, cheek, breast and
vulval region. She remembers intercourse two time and
rectal penetration also. She was also forced to suck their penis
but she refused. All this continued for half an hour and then she
was thrown off from the moving bus with her boy friend.

It was the brief of the history which was told by the
patient. However in Ex. PW-49/A, | recorded the detail history
given by the prosecutrix . Same is as under:

The prosecutrix, 23 years old, brought to GRR with
PCR constable with alleged history of gang rape, as told by
the prosecutrix. According to her she went to watch movie
with her boy friend. She left the movie at about 8.45PM and
was waiting for bus at Munirka bus stand where a bus going
to Bahadurgarh stopped and both climbed the bus at around
9 PM. At around 9.05 to 9.10 PM , around 4-5 men in the bus
started misbehaving with the girl, took her to the rear side of
the bus while her boy friend was taken to front of the bus.
Both were beaten up badly. Her clothes were torn over, she
was beaten up, slapped repeatedly over her face, bitten over
lips, cheek, breast and mons veneris. She was also kicked
over her abdomen again and again. She was raped by a
minimum of two men, she does not remember intercourse
after that. She also had rectal penetration. They also forced
their penis into her mouth and forced her to suck which she
refused and she was beaten up instead. This continued for
half an hour and she was then thrown away from the moving
bus with her boy friend. She was taken up by the PCR Van to
the hospital.

This history is mentioned at point A to A of Ex. PW-49/A.
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At the time of her examination the prosecutrix was
responding to verbal commands. She was having following
external injuries :

I. Bruise over left eye covering whole of the eye.

. Injury mark (abrasion) at right angle of eye.

. Bruise over left nostril involving upper lip.

V. Both lips edematous.

V. Bleeding from upper lip present.

Vi. Bite mark over right cheek.

Vii.  Left angle of mouth injured (small laceration).
Viil.  Bite mark over left cheek.

iX. Right breast bite marks below areola present.
X. Left breast bruise over right lower quadrant,

bite mark in inferior left quadrant.

Per abdomen :
i. Guarding & rigidity present

Local examination :
I. cut mark (sharp) over right labia present.
. A tag of vagina (6cm in length) hanging
outside the introitus.
il. There was profuse bleeding from vagina.

Per vaginal examination :
I A posterior vaginal wall tear of about 7 to 8
cm.

Per rectal examination :
i. Rectal tear of about 4 to 5 cm., communicating
with the vaginal tear.

The patient was prepared for OT and sent for an urgent
X-ray and urgent ultra sound. She was referred to OT for
complete perineal tear repair.

I may mention here that before examination, 20
samples (exhibits) were taken. The details of these exhibits
are mentioned in Ex. PW-49/A from portion B to B. These
samples in sealed condition sealed with the seal of hospital
along with sample seal were handed over to concerned
investigating officer Inspector Raj Kumari.

On 27.12.2012, Sl Pratibha Sharma moved an application
for tendering the opinion regarding the nature of injuries . The
application is Ex. PW-49/C and my opinion is Ex. PW-49/D on
the said application. o
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25. It is pertinent ® note at this juncture thatith regard to the
nature of the injuries suffered by the prosecutrix,-#N\Dr. Rashmi
Ahuja opinedhat theii | nipstiorrecto vaginal areaare dangerous

I N na(ExPWgaD).

26. It may also be noted that RP¥® Dr. Rashmi Ahja in her
further testimony clarified that on 02.01.2013 an application Ex.PW
49/E was moved by Inspector Anil Sharma (second 10) for seeking
clarification as to whether the victinmerself had stated the facts
recorded on the MLC or otherwis@ respons¢o which she gave her
comments at Poi nt49/B.Aperusal ofdha éaido f E
document Ex.PWI9/E shows that the opinion rendered by -BSV

Dr. Rashmi Ahuja was as under:

fifhe assault history & related events were told by the

victim herself to me which | recorded on the MLC N0.37758

dated 16/12/12 at 11.30 pm.
27. From the aforesaid, it clearly emerges that the prosecutrix had
herself narrated the assault history and related events and thus the
MLC (Ex.PW-49/B) may appropriately be termed as thet faging
declaration of the prosecutrix recorded by the medical practitioner
who attended upon her in the first instance.
28. On 21.12.2012, the concerned SDM, Ms. Usha Chaturvedi,
who appeared in the witness box as -BW recorded the second
dying declarationof the prosecutrix (Ex. P\27/A) and forwarded
the same (vide letter Ex. P@7/B) to theA.C.P. The prosecutrix in
the aforesaid dying declaration vividly describes timeident

including the insertion of rods in her private parts and further states

thatthe accused were calling each otheRa m Si ng h, Thak.
DEATH SENTENCE REFERENCE NO.6/2013 Page23 of 340

CRL. APP. NOS.1398/2013, 1399/2013 AND 1414/2013




Mukesh, P a w a fhe eelevédnt portion afythe statement is

extracted herein below:

i Q. I8kO baad kya hua? Kripya vistaar se bataiye.

Ans.09 Paanch minute baad jab bus Malai Mandir ke pul
par chadi toh conductor ne bus ke darwaze bandh kar diye aur
andar ki batiya bujha di aur mere dost ke paas akar galiyan
dene lage aur marne lage. Usko 3-4 logo ne pakad liya aur
mujh ko baki log mujhe bus ke peechey hisey mein le gaye aur
mere kapde faad diye aur bari-2 se rape kiya. Lohey ki rod se
mujhe mere paet par maara aur poore shareer par danto se
kata. Is se pehle mere dost ka saman - mobile phone, purse,
credit card & debit card, ghadi aadi cheen liye. But total chhey
(6) log the jinhoney bari-bari se oral (oral) vaginal (through
vagina) aur pichhey se (anal) balatkar kiya. In logo ne lohe
ki rod ko mere shareer ke andar vaginal/guptang aur guda
(pichhey se) (through rectum) dala aur phir bahar bhi
nikala. Aur mere guptango haath aur lohe ki rod dal kar
mere shareer ke andruni hisson ko bahar nikala aur chot
pahunchayi. Chhey logo ne bari-bari se mere saath kareeb ek
ghante tak balatkar kiya. Chalti huyi bus mein he driver badalta
raha taaki woh bhi balatkar kar sake.

Q.10 Kya rastein mein kahin bus ruki?
Ans.10 Nahi.
Q.11 Aapne puri ghatna key dauran 100 number par

phone karne ki koshish ki ya police picket dekh kar chillaye?

Ans.11 Ghatna shuru hone se pehle ladai-jhagde ke
dauran hi un logon ne hamare phone cheen liye the isliye
phone karne ka mauka hi nahi mila. Main aur mera dost chilla
rahe the lekin shayad bahar kisi ne suna nahi.

Q.12 Is ghatna ke dauran aapne un logo ko aapas baat
cheet karte suna. Kya weh aapas mein naam le rahe they?
Aur kis tarah dikh rahe the?

Ans.12 Purey ghatna kram mein maine suna ki woh log

6pakdo, kapdey fado mar o, pichhey 1| e
de rahe the. Weh Ram Singh, Thakur, Raju, Mukesh,

Pawan, Vinay adi naam le rahe the. Raat ka samay aur

andhera hone ki wajah se sare kale hi dikh rahe the. Bol chaal

ki bhasha aur unke appearance se weh anpad aur driver-

cleaner type prateet ho rahe the.

Q.13 Is purey ghatna kram ke dauran aap hosh mein
thi? Aapko pata lag raha tha ki aapke saath kya ho raha hain?
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Ans.13. Aadhe time hosh tha uske baad behosh ho jaati
thi toh woh log laat aur ghuso se marney lagtey the. Jab mera
dost mujhe bachane ki koshish karta toh who log ussey pakad
kar rok lete the. Usse bhi lohe ki rod se peeta aur sir par bhi
maara issey woh bhi ardh-behoshi ki haalat mein tha.

Q.14 Is sab ke baad kya hua?

Ans.14 Mere dost ke bhi saare kapde utaar liye the aur
hum dono ko maraa hua samajh kar chalti huyi bus se sadak
par faink diya. Hum dono nagn awastha mein sadak ke kinare
pade huye the jise kisi gujarne wale vyakti ne dekh liya aur PCR
ko inform kar diya. o

29. Adverting next to the third dying declaration made by the
victim to PW-30 Shri Pawan Kumar, learned Metropolitan
Magistrate the application for recording of the said statement under
Section 164 Cr.P.C. wamoved by the Investigating Officer on
24.12.2012, which is exhibited as Ex.FB0/A and thereafter, the
learned Magistrate fixed the date for recording of the statement as
25.12.2012 at 9.00 AM at Safdarjung Hospital, vide his endorsement
at PoinflodéBPa -IH. OPW
30. Therelevant part of thelocument Ex.P\ABO/D is reproduced
hereunder for the sake of ready reference:

n25/12/ 2012 at 01.00 p.m.at |1 CU Safdar|]j

Statement of Prosecutrix (Name and Particulars
withheld)

As opined by the attending doctors the Prosecutrix is
not in position to speak but she is otherwise conscious
and oriented and responding by way of gestures, so | am
putting question in such a manner so as to enable to
narrate the incident by way of gesture or writing.

Ques. : When and at what time the incident happened?
I 20/12/2012 2. 13/12/2012 3. 16/12/2012
Ans. :16/12/12 (by writing after taking time)
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Ques.: Have you seen the staff of the bus?
1. Yes 2.No
Ans. : 1 yes by gesture (nodding her head)

Ques.: Have you seen those people at that time?
1. Yes 2.No
Ans.:1

Ques.: By which article they have given beatings? (answer by
writing)
Ans. : By iron rod which was long.

Ques.: What happened of your belongings means mobile etc.?
1. Fell down 2. Snatched by them 3 . Dondét know
Ans. : 2

Ques.: Besides rape where and how did you get the injuries?
(tried to answer by writing)
Ans. : Head, face, back, whole body including genital parts
(by gesture indication)
Ques.: By which names they were addressing to each other?

(tried answer by writing)
Ans. : 1. Ram Singh, Mukesh, Vinay, Akshay, Vipin, Raju.
Ques.: What did they do after rape?

1. Left at home 2. Threw at unknown place

3. Got down at some other bus stop.
Ans: 2.0

31. Mr. AP. Singh and Mr. M.. Sharma, learned counsel for the
Appellants, assailed thdying declarations made by the prosecutrix
before the S.D.M. and the M.Mn a number of grounds to contend
thatneitherof the aforesaid dying declarations could form the basis of
conviction ofthe Appellants. It is proposed to deal witie said
contentions at the relevant time. Suffice it to state at this juncture that
the commonality in their respective contentions was with regard to the
first dying declaration of the prosecutrix, in thatthocounsel

vehemently contended that this was the only statement made by the

DEATH SENTENCE REFERENCE NO.6/2013 Page26 of 340
CRL. APP. NOS.1398/2013, 1399/2013 AND 1414/2013




prosecutrix which could be worthy of any credence and the Appellants
not having been named as the assailants in the said statement made by
the prosecutrix before the concernedtdocthe introduction of their
names in her subsequent statements was nothing but political
manipulation in conspiracy with the authorities concerned. But more

about this later.
SECOND SEGMENT OF INVESTIGATION
32. At the outset, we note th#te presence ohe complainant and

the prosecutrix at Saket till 8:57 PM is proved by the CCTV footage
produced byPW-25 Rajender Singh Bishtin a CD (Ex.PW25/CG1

and PW25/G2) and the photographs (Ex.PX8/B-1 to Ex.PW
25/B-7). The certificate under Section 65B of timelian Evidence
Act, 1872 with respect to theaid footage is proved b?W-26 Shri
Sandeep Singlvide Ex.PW26/A.

33. It is significant that the investigating agerggt their first clue

on 17.12.2012rom the viewing of theCCTV footage at Hotel Delhi

Airport situatel near the dumping spothesaidfootage showed a bus

matching the description given by the complainant :34 M and
again at %3 PM. The said bus had the woddadavdoon one side. Its
exterior was of white colour having yellow and green stipnd its
front tyre on the left side did not have a wheel cap.

34. The complainant (PWL) in his testimonycorroborateghat he

had taken the 1.0. to the place where he and the prosecutrix were
thrown by the accused persons from the moving bus. He futttes s
that the 1.O. then made inquiries from the nearby hotels to obtain
CCTV footageand on seeing the CCTV footagat Hotel Delhi
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Airport, he identified a bus of the same description which he had
boarded with the prosecutrix. He further deposed thagdltbus was
seen in the footage twice.

35. The pen drivecontaining the CCTV footagex.P-67/1) and the

CD (Ex.R67/2) were thereuposeizedby the 1.0.vide seizure memo
Ex.PW67/A from PW-67 Pramod Kumar Jha, the owner of Hotel
Delhi Airport. The same arnelentified by PW-67 Pramod Jha, PW-

74 S.l. Subhash, andPW-76 Gautam Roy from CFSL (PW-76)
during their examination in CourtPW-78, he SHO, InspectorAnil
Sharma has testified that the said CCTV footage seized vide seizure
memo EX.PW67/A was sent tohe CFSL through & Sushil
Sawariya (PW54) on02.01.2013 and this part of the testimony of
PW-78 is corroborated by the testimony of PBA S| Sushil Sawaria
and PW77, the MHC(M) Thereafter, 0r03.01.2013 the report of

the CFSL was received.

36. It is ggnificant that the CCTV footage shovin the pen drive
(PW-67/1) and the CD (PV87/2) were played during the cress
examination oPW-67 Pramod Jh&efore the learned trial couriThe
observations of the learned trial court recorded in the evidence of PW

67 are apposite, which read as follows:
ACourt observation:

At this stage, at the instance of Ld. Defence counsel the pen
drive is used in the laptop and a white colour bus is seen
moving in front of hotel at 9.34PM and 9.53PM. The front wheel
cap of the same bus is also not there. The word YADAYV is
written on the bus. However the registration number of the bus
is not appearing in pen drive.

At this stage the CD Ex. P-67/2 is also run in the court room on
the laptop and it is also shows a white colour bus on which the
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word YADAYV is written, moving in front of the hotel at 9.34PM
and 9.53PM. 0

37. PW-76 Gautam Roy, Sr. Scientific Officer and alsthe Head

of the Department Computer Forensic Divisionn CFSL, CBI
corroborats the fact thaton 02.01.2013 he resived two sealed
parcels sealed with the seal of PS and the seals tallied with the
specimen sealprovided. A blue coloured pen drive was found in
parcelNo.1, which he marked as Exdnd a Moserbear CD in the
second parcel which he marked as Ex.2There was also a
qguestionnaire with the parceis EX.PW-76/A. PW-76 Gautam Roy
testified that he examined both the exhibits by playing them in the
compuer and thbus was seen twice, at 9:34 PM and 9:54 PM. The
bus shown i n the exhi btentositshalyd t he
and front wheel cover was missing and it had a dent on its rear side.
The witness further testified that he photographed all these three by
freezing the pen drive and the Caénd thatthese photographs were
comparedby him with the photogrphs taken bythe photographer
PW-79 P.K. Gottamwhich he had summoned@he witness provedn
recordthe three comparison charts prepared by him in tlgardas
Ex.PW76/B, PW76/C and PW/6/D, and his detailed report as
Ex.PW76/E.

38. It may be noted that &utam Roy (PW/6) clarified that there
was a typographical mistake in his rep(k.PW-76/E), where only

one time is written, i.e21:34 but in his observation and draft report
the bus is seen two times, i.at21:34 and 21:54 and the said timings
are mentioned in thesaid photograph€£x.PW76/B, Ex.PW76/C and
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Ex.PW76/D. The witness proved the said draft report as Ex B

It is alsorelevant to note at this juncture that in the course of €ross
examination of Gautam Roy (RW6), the CCTV footage vgaonce
again played in Coudt the request of the defence coungeile PW-

76 Gautam Roy was in the box and a specific question was put to him
with regard to tampering, the answer to which is extremely
significant. The question and answer are accordire}{tracted

below=-

AQuestion: Il s it correct that pictures
today are not clear as the same are not (sic.) tampered with?

Ans: There is no tampering in the CD or the pen drive. |

need to add that CCTV footage are always not clear. Vol.:

However this footage was clear in my system. Vol.: Even

today the picture is totally clear and we have a video

forensic software which make the pict.

39. PW-79 P.K. Gottam from CFSL, CBIin respect of the
photographs aforesatdstified that on 17.12.2012 and 18.12.2012, he
took photographs of the busearing No.DL1P-C-0149 parked at
Thyagraj Stadium, INA, New Deldfrom different angles as per the
requirements of finger print and biology expertse further testified
that he handedwver the positives of theaid photographdviark B1 in
Ex.PW76/B, photographdMark C1 and C2 in Ex.PW6/C, and
photographMark D1 in Ex.PW76/D to Shri Gautam Roy (PW'6) as
per his requisition. Hedeposedthat there was no possibility of
tampering with tle photographs as the software used for developing
themwas tamper proof.

40. A look now at the CFSL repgrtvhich is marked as Ex.PW
76/E. The opinion given by the CFSL is that there was no
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tampering or editing in both the exhibits (Ex.R67/1 and EX.R
67/2),and that a bus having identical patterns as the one parked

in Thyagraj Stadium is seen in the CCTV footagewhich includes
the word OYadavd nhackisileeden{ | e ind p @ e
absence of wheel cover on the front left side. As alrewdgd,the

said report is proved by its author P8 Gautam Roy, Senio
Scientific Officer and also Head of the Department, Computer
Forensic Division in CFSL, CBland is even otherwis@er se
admissible under Section 299 Cr.P.C.

41. In the course of hearingiye havealso viewed the CCTV
footage which starts at 21:00 howsd ends af2:00 hours. It was
noted by us that the bus is first sighted at 21:34 hours and thereafter
for the second time at 21:53:56 hours. Thus, the CCTV footage
showing the bus moving twicetwvin t he wor d o&éYadav©bd
andwith its left front wheel covermissingis clearly identifiable.Be

that as it may, the seizure of the CCTV footages a prelude to the
subsequent events as this was the vital clue which Uledvihe
sequence ofwents leading to the seizure of the bus and the arrest of
theculprits.

42. Apparently,on the same day, that is, on 17.12.2012, on receipt
of secretinformation, the Investigating Officer, Sl Pratibha Sharma
(PW-80) with SI Subhash (P¥¥4) and Constable Kirp&ingh (PW

65), went to Ravi Dass Camp at R.K. Puravhere they saw a bus
matching the description seen in the CCTV foetadentified by the

complainant, parked near the Gurudwara.
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43. PW-74, S| Subhashestifies that wen they reached near the
bus, one prson got down from it and after seeing them, he started
running. He chased that person and apprehended him with the help of
Constable Kirpal (PW55). Oninquiry, that person disclosed his
name as Ram Singfsince deceasedyo Ravi Dass Camp, Sector 3,
R.K. Puram. After apprehending Ram Sir{gimce deceasedhe and

the Investigating Officer, Sl Pratibha (P80) checked the bus. The
bus had red coloed seat covers and yellow colag curtains. The
description given by the complainant was matchinghwthe
description of the said bus. The seats of the bus were found wet.
Some blood was visible on the corner of the wall touching the ceiling
as well as on the floor of the bus. Hadalso noticed that Ram Singh
(since deceased) was wearing a gramh ldack coloued T-shirt and

its collar was torn. The said-ghirt had blood stains on it. He also
noticed blood stains on Ram Singh
Singh (since deceased)n being askedy S.I. Pratibhaabout the
blood stains in the buss well as on his-§hirt and chappaland also
guathe condition of the bugould not give any satisfactory reply.

44. On further interrogation by S| Pratib{W-80), Ram Singh
(since deceaseddmitted the incident and was arrested vide memo
Ex. PW74/D. [The arrest memo shows the time of his arrest to be
4.15 p.m.on 17.12.201pP His personal search was conducted vide
memo Ex. PW/4/E and the accused made disclosure statement vide
Ex. PW74/F. Ram Singh also got recovered two iron rods from
thetoolbox of the driver 6s and $ealed, wh i
vide memo Ex. PW74/G. From the tool box, he also took out one
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Debit Card of Indian Bank in the name of Asha Devi (#BY, which

was seized by Sl Pratibha vide memo Ex.-P¥¥H. The driving
licence & Ram Singh andthe documents relating to the bus were
seized vide memo Ex. PAMR4/I and the keys of the said bus vide
memo Ex. PWr4/J. The busRegistration No. DELIPG0149 was
seized vide memo Ex. PAR4/K.

45. As per the further deposition of RW, SI Sibhash Chand, the
word oODineshdowas written -a.nThda he b
entry gate of the bus was ahead of the front left wheel. The rear wheel
had a white colowd cap but the front wheel towards entry gate was
without wheel cover Thet-shrt and chappals of Ram Singthich

were bloodstainedwere seized vide memo Ex. RWM/L bearing his
signatures at Point 0AOG. Ram Sir
place where they had burnt the clotlegsthe victims They found
some ashes and parthurnt clothes there, which were put in a paper
bag and then sealed and seized vide memo Ex788. Sl Pratibha
(PW-80) prepared a site plan of the place where the bus was found
parked and where the burnt ashes were found on the side of Venktesh
Roadnear thecaptover of thenala. The said site plan was Ex. PW
74/N. Thereafter, Ram Singh was sent to the Police Station with
Constable Kirpal (P\W65). Constable Suresh (P¥2) was called to

the spot and the bus taken lbyn to the Thyagraj Stadium ataund

5.45 p.m. The CFSL team reached Thyagraj Stadium at around 6.00
p.m. for inspection of the bus andted some exhibits and handed
them over to S| Pratibha (P80), who sealed theaid exhibits
separately vide memo Ex. RWI/P. Seal after use washded over
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to him (PW-74 S| Subhash ChandPW-74, SI Subhash Chand was
subjected to extensive cresgamination but withstood the same and
nothing emerged therefrom to disedit his testimony in any manner.
46. PW-38, H.C. Sonu Kaushikthen prepared skdicof the bus
bearing Registration No. DILP-0149 while it was parked at Thyagraj
Stadium(Ex.PW-38/C), which he states he handed over to the 1.0.,
S.l. Pratibha Sharma

47. The fact that bus bearing Registration No.-DRG0149 was
one of the buses hired byrii Vidya Niketan School, Pushp Vihar,
New Delhi and the driver of the bus at the relevant time was Ram
Singh is sought to bgrovedby the prosecutiothrough the testimony
of PW-16 Rajeer Jakhmola, Manager (Administrationpf the said
school. The witnes testified thabne Dinesh Yadav (PW81) had
provided to the school seven buses including bus bearing No. DL
1PC-0149 for the purpose of ferrying the children of the school.
The driver of this bus was one Ram Singh s/o Mange LalThe
documents relatintgp the busncluding photocopies of the agreement
between the School and the bus contractgpy of the driving licence

of Ram Singhand letter of termination dated 18.12.2012 with Yadav
Travels were furnished by him to the Investigating Officer, Sl
Pratbha videhis letter dated 25.12.2018xhibited asEx. PW-16/A
(colly.).

48. Thus,according to the prosecutiofipm the evidence of PW
16 Rapev Jakhmola, it stands proved that the bus in question was
routinely driven by Ram Singh. The testimony of RY/ Rajeev
Jakhmola is corroborated by the testimony®¥-81, Dinesh Yaday
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who was the owner of the bus in question. -BW Dinesh Yadav
testified on the same lines as P, Ragev Jakhmolaand stated that
accused Ram Singh was the driver of the bus ExiPtie month of
December, 2012 and one Akshay was the helper in the said bus. He
further testified that on 25.12.20h2 had handed over the documents
relating to the bus to the police, which were seized vide Ex3PKW

and R81/1 (colly.). Significanit, PW-81, Dinesh Yadav further
testified:

AThis bus was being parked by accused
his house because this bus was attached with the school

and also with an office as a chartered bus and that the

accused used to pick up the students early in the

morning. o0

49. Significantly also, the learned trial court after recording the

examinatiornin-chief of this witness noted:

AThe identity of the bus is not di spu
defence counsels for the accused persor

50. In his disclosure statement Ex.PY¥/F, Ram Singh admitted to

the commission of the offenadong with certain other persoasd

stated that he could tell about their whereahoita pne sat hi o
talash karke unke thikano sekop a k ad wa s #ilstheacadeu n o

of the prosecutiorthat co-accused Vinay, Pawan and the JCL were
arrested pursuant to the disclosure madeabgused Ram Singh.
Accused Ram Singh further disclosed thahbdused two iron rods

to hit the complainanti Mai ne cabin se do rod
meine ladke kesi par | ohey ki ramdthatlsedadv a ar
taken a debit card from amongst the articles looted from the victims

AMaine bhi aik debit card shoppi ngq
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51. PW-75Asha Devi mother of the prosecutrix identifl¢he said
debit ard as the one belonging to heuring her testimony in Court.
She stated that the said AT®Aardwas of Indian Bank and was issued

in her name which she had given to her daughter, the prosedoitrix
use. This part of her testimony is corroborated PW-4 Ms. Agila,
Manager, Indian Bankvho provel the statement adiccount ofBank
Account No0.42456173%vhich was in the name of Asha Dews
Ex.PW4/A, the requisite certificate und&ection65B of the Indian
Evidence Act, 1872as Ex.PW4/B and the letter of the Chief
Manager, Janak Puri Branch addressetthe |.O. certifying that debit
card N0.50443391423237338 was issued 0r07.04.2010 to Smt.
Asha DeviasEx.PW-4/C.

52. In his disclosure statemenfRam Singh further disclosed that
on the night of 16/17.12042 he had burnt the clothes of the victims
outside the gate of RaWass Mandir, Secte8, R.K. Puramfi | s k e
baad ladkaladki ke kapde jinsbusmain khoon va gandagi saaf kee
thi va purse tatha kuchh cards ko 16, 17.12.2012 kee raat ko hi
Sector3 R.K. Riram Ravidass Mandir ke gate ke bahar road par jala
di ya PRPW7d Sldubhash testifiethat accused Ram Singdtad

led them to theplace where ashes and partly burnt clothes were seized
vide seizure memo Ex.PVF4/M by the 1.O. This part of the
testimory of PW-74 is corroboratedoy the testimonies oftwo
independent witnesses, namely, B3/Brijesh Gupta andPW-14
Jiwat Shah. Both the said witnessdsstified on the same lines and
alsoidentified accused Mukesh and accused Ram Singh present in the

Coutt on that day.Thus, the factum of the burning of the clothes of

DEATH SENTENCE REFERENCE NO.6/2013 Page36 of 340
CRL. APP. NOS.1398/2013, 1399/2013 AND 1414/2013




the victims stands proved through the testimonies oftwo

independent witnesses, namelypW-13 and PW-14,

53. The further case of the prosecution is thatlee following day,

on the pointing ot of accused Ram Singh, the 10, Sl Pratibha Sharma

arrested accused Pawan Kumar @ Katd accused Vinay Sharma
PW-60 Head Constable Mahabir of Police Station Vasant Vihar

was a witness to the idaarrestmade near Ravi Das TempleThe

relevant portiorof his testimony reads as under:

4.

At about 1 PM, accused Ram
accused Vinay and accused Pawan who were standing near a
Municipal Tap and told us about their involvement. I
apprehended accused Pawan and whereas S| Vishal
apprehended accused Vinay. Accused Pawan and Vinay are
present in the court today and correctly identified by the
witness. 10 had prepared the arrest memo of both the accused
which are Ex.PW60/A and Ex.PW60/B respectively. The
personal search of both the accused were conducted vide

memos Ex.PW60/C and Ex.PW60/Dr especti vely. o

PW-60 further testified that accused Pawan Kumar

18.12.2012was interrogatedby the 1.0.in his presence ansiade the

Singh po

on

disclosure statement Ex. R80/G, the admissible portion of which

reads as under:

55.

AApradh ke samay pehne hobusmanpne kaprey
ladke se looti gayi mere hisey mein ayi haath ghadi aur ek
hazar rupey meine apni jhuggi mein chhupa rakhe hain jinko
mein aap ke saath chal kar baramad kary

PW-68 S| Mandeep has deposed regarding the recoveries

made pursuant to the disclosure statement of Pawan. The testimony
of PW-68 in this regard is as under:

DEATH SENTENCE REFERENCE NO.6/2013
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on it, a coco cola colour pant having bloodstains (sic), one
brown colour under wear having bloodstains, and one pair of
Columbus shoes. These items were converted into a parcel
and were sealed with the seal of PS. This parcel was seized
vide Ex. PW-68/F. Thereafter accused Pawan took out one
wrist watch make Sonata and two currency notes of Rs.500
each from under the mattress. The wrist watch was converted
into a parcel and sealed with the seal of PS and then seized
vide memo Ex. PW68/G bears my signature at point A. The seal
after use was given to me. The rough site plan was prepared.
SameisEx.PW-68/ H whi ch bears my sign at poin

56. The wristwatch (Ex. P3), which was seized vide seizure
memo Ex. PW68/G, as testified by SI Mandeep (P®8), was
identified by PW1 (the complainant) in the temstentification
proceedings conducted byPW-30 Shri Pawa Kumar, learned
Metropolitan Magistrate on 25.12.201Ex. PW1/C) PW-1 further
identified the said wristvatch (Ex. P3) which is of make SONATA
(Titan) during his testimony in Coudndthe two currency notes of
denomination Rs.500/each (Ex. P7) remvered from the mattress
from the jhuggi of accused Pawan during his testimony in court.

57. As noted above, the prosecution alleges thatised Vinay was
arrested orthe same daws accused Pawane., 18.12.2012 ail:30
PM onthe pointingout of accused Ra Singh from in front of Ravi
Dass Mandir Road, Sect8f R.K. Puram, New Delhi, vide arrest
memo Ex.PW60/B.

58. H.C. Mahabir (PW60) has testified that accused Vinay was
interrogated in his presen@nd hisdisclosurestatement recorded,
which is EX.PW-60H in which he stated that he could get recovered
the clothesand chappalsvorn by him at the time of the incident and

the looted articles from his jhuggiApparently however, on further
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investigation by the 1.0. on the following day, i.e., on 19.12.20#&2,
changed his stand.

59. S.I. Mandeep (PW58) testified in Court abouthe further
interrogation of accused Vinay on 19.12.2012 and the recove&ads
by the 1.O. in his presenceThe relevant portion of the testimony of

the witnesss as undek:

il n resencep interrogation was made from accused Vinay.
His supplementary disclosure statement Ex. PW-68/A was
recorded which bears my signature at point A. Accused
disclosed that he is wearing the same clothes which he was
wearing at the time of incident i.e. one blue colour jean, one
black colour sport jacket, one t-shirt of full sleeve and one pair
of rubber chappal. These items were converted into a pulanda
and then were sealed with the seal of PS and thereafter it was
seized vide memo Ex. PW-68/B which bears my signature at
point A. Thereafter both the accused led the police party to the
area of Ravi Dass Camp and accused Vinay led the police party
to his jhuggi J-105, Ravi Dass Camp. Accused Vinay produced
one pair of leather shoes make Hush Puppy by saying that
these shoes are of the complainant. This pair of shoes was
sealed in a parcel with the seal of PS and this parcel was
seized vide memo Ex. PW-68/C which bears my signature at
point A. From the same jhuggi, he took out one polythene
from a portion of the jhuggi behind the door and from this
polythene, accused took out one NOKIA mobile phone
Model 3110. The IMEI of this mobile was checked. This
IMEI was tallying with the IMEI number of the prosecutrix.
This mobile phone was seized vide memo Ex. PW-68/D which
bears my sign at point A. The IMEI no. of the phone was noted
down in the seizure memo itself. Investigating officer prepared
the rough site plan of the place of recovery which is Ex. PW-
68/ E bears my signature at point A.O0

60. In hissubsequet testimonyPW-68 S.l. Mandeepdentified the
Hush Puppy shoes of the complainant (EX)Rvhich were seized in
his presence vide seizumemo Ex.PW68/C. The complainan{PW-

1) alsoidentified the pair of Hush Puppy shoes (EX)P®elonging to
him recovered from accused Vinay iRP proceedings conducted by
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the 1.O. by moving an applicatioficx.PW30/G) before ShriPawan
Kumar, learned MM, PWBO. Shri Pawan Kumar (PWBO0) has
proved the said application as well as the TIP proceedings, which are
Ex.PW1/C.

61. On the same day on which accused Pawan and Vinay were
arrested at Delhi, i.e., on 18.12.2012, caused Mukesh was
apprehended from hisnative village in Karoli District, Rajasthan

on 18.12.2012 after accused Ram Singh, brother of accused
Mukesh, disclogd his involvement and possible whereaboutsle

was after his apprehensionat Rajasthan,brought before the
Investigating OfficerS.l. Pratibha at Safdarjung Hospital, wheva
confirmation of the fact that he hadwith himthe c o mp | ai nant
mobile phone and the IMEI number of the said mobile phone
matched the IMEI number of the mobile of the complainant, he

was arrestedvide memo Ex.P\WW8/Bon 18.12.2012 at:80 PM.

62. PW-58 S.I. Arvind Kumar testified thaton apprehensioof
accused Mukeshhe had sezed a Samsung Galaxy Duos mobile
phone from him vide seizure memo EXx.P\B8B/A, which was
identified in Court by the complainant (RYY during his testimony as
the mobile phonéelonging to him The said mobile phoneapart
from beng identified by S.I. Arvind Kumar (PW58) was also
identified byH.C. Mahabir (PW60), who testified that theame was
given by Sl. Arvind Kumar to the 1.O. at Safdarjung Hospitalhis
presence PW-56 Sandeep Dabral Manager of Spice Mobile Hot
Spot Shop at Munirkalsotestified that a Samsung- %62 dual SIM
phone with IMEI No. 354098053454886 was sold in the name of the
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complainant on09.11.2012vide bill EX.PW-56/A. In the cross
examination of tis witness, a copy of the phetwedit card of the
complainant has also beerhdxted as Ex.P\Ab6/D-1.

63. PW-60 H.C. Mahabir has testified that accused Mukesh was
interrogated in his presence where he made certain disclosures,
marked as Ex.PV80/l. The relevant portion of disclosure statement
of accused Mukesh, admissible under Secf27 of the Evidence Act,

is extracted hereinbelow:

AMaine ghatna ke samay pehne kapde mel
kamre mein Saket mein chhipa kar rakhe hue hain ko baramad

kara sakta hun. Mere paas se loot ka mobile, mere kabze se

baramad ho gaya hai . o

64. AccusedMukesh further disclosed that

nJi s road par vaar daat ke samay bus
pehchaan kara sakta hun. Aur vaardaat mein shaamil Akshay

Thakur va (JCL) ko talaash karke unke thikaano se pakadwa

sakta hun. o

65. Pursuant to the aforesaid disclosuredmby accused Mukesh,

the clothes worn by him at the time of the incident were recovered
from the house of Suresh (brother of the accused) from garage No.2,
Anupam Apartment, Saket, at the instance of the accu®&d48

H.C. Giri Raj has delineated the mia@r in which the recovery was
made in his testimonwynd the clothes of the accused seized vide
seizure memo Ex. PW8/B and states that the seal after use was
harded over to him.

66. On 21.12.2012 at 915 PM accused Akshay Kumar was
arrestedfrom village Karnalang, P.S. Tandwa, District Aurangabad,

Bihar, vide arrest memo Ex.P8B/A.
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67. PW-53 S.I. Upender testified in Court in respect of the

apprehension and arrest of accused Akshay Kumar as under:

AfioOn 18.12.2012, | was epeseteeéd .at PS Sake
A team comprising Inspector Ritu Raj, SHO of PS Saket, Sl
Jeet Singh of special staff, ASI Ashok Kumar of Special staff
and myself was constituted. The owner of the bus who had
already been examined, disclosed about the native place of
accused Akshay which was at village Kamaralangh, PS
Tandwa, Distt. Aurangabad, Bihar. Accordingly | along with the
team members named above, departed for Aurangabad, Bihar
and reached there. We reported at PS Tandwa around
11.40AM on 19.12.2012. The area was naxalite prone. So,
bullet proof vehicles and assistance of local police was sought
and the same were provided. We all along with local police
reached village Kamaralangh in the house of accused Akshay
Kumar. A raid was conducted but accused Akshay was not
found present there. Upon local inquiry, it was revealed that
accused may be present at village Gongo, Jharkhand, where
his in laws are residing. As this area was also naxalite prone so
the information from local resident were gathered about his
presence. On 21.12.2012, it was informed to us that accused
Akshay had come to his house at village Kamaralangh.
Immediately we all rushed to the said village. A raid was
conducted. Accused Akshay was found present in his house.
He was apprehended and was interrogated. Accused Akshay
today is present in court and witness has correctly identified the
accused Akshay. Accused Akshay was arrested vide memo
Ex. PW-53/A bearing my signature at point A. The grounds and
information about the arrest of accused was conveyed to his
father vide memo Ex. PW-53/B, the personal search of accused
was conducted vide memo Ex. PW-53/C, both these memo
bear my signature at point A. The disclosure statement of
accused Akshay was recorded by me is Ex. PW-5 3/ D. 0

68. The testimony of PW-61 SI Jeet Sigh corroborates the
testimony ofPW-53 SI Upender and further describes in detail the
events leading to apprehension and arrest of accused A&sdalyis
disclosure statement recorded videx. PWS53/I leading to the
recovery of hislood stained jeanshec o mp |l ai nant 6s si |

blue coloured metro card
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69.

PW-68 S.I. Mandeep hasproval the recovery and seizure of

the said silverring during his testimonythe relevant portion oivhich

reads as under:

70.

AOn 27.12.12, [ agai n fthioocase aith
S| Pratibha. | along with her and Ct. Om Prakash came to
Saket Court and the custody of accused Akshay Thakur present
in court was taken. In my presence, he led the police party to
House No. 1943, Gali No. 3, Rajeev Nagar, Gurgaon. It was the
room of his brother and from this room he took out one silver
colour ring on which alphabet A was engraved and two metro
cards, which he had taken out from a trunk, lying inside the
room. These items were sealed in parcel with the seal of PS
and then seized vide memo Ex. PW-68/M bears my signature at
point A.O0

he

by the I.O. for identification of the articles, which is ExX.PM. The

TIP proceedings were conducted BPYV-9 Shri Lokesh Kumar

Sharma, learned ACMM, South East where the complainant {BW

i nves

On 28.12.2012an application for conducting TIP was moved

identified the silver ring (Ex#3) recovered from accused Akshay.

The TIP proceedings recorded by PNare Ex.PWL/D.

The

application to obtain a copy of the TIP proceedings moved by the I.O.

is proved on record as Ex.PWY/B. The complainant (PYY)

identified the ring (Ex.Pt). The complainantlso identified metro

card Ex.P5 as the one belonging to him and on which he had written

his mobile number and narmendfurther testified that the othanetro

card recovered from accused Akshay belonged to the prosecutrix.

71. PW-53 Sl Upenderfurther testified in Court that accused

Akshay Kumar, consequent to his disclosure, took the police party to

Village Naharpur, District Gurgapwhere he led theno thehouse of

one Tara Chand.
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Abhay stayedn the ground flooras tenant in one roanThe room

was found locked and his brother was not there. The witness further
testified that accused Akshay Kumar took outkbg from under one
brick lying adjacent to the door and operthe door. Hehentook

out one black coloured bag which contdma blue coloured jeans and
stated that he was wearirigje saidjeans during the incident. The
witness has testified that theidgeans had blood stains on RW-61

S| Jeet Singhin his testimony corroborates the above recovery and
also identifies theecovered articles.

72. Further, acused Akhay also got recovered the NOKIA mobile
phone he was using at the time of the incidemmfVillage Naharpur,
Gurgaon. S.I. Upender (P¥8B) has testified in Court that he noted
down that the IMEI number and the SIM card number of the mobile
phone on its seizure memo and seized the phone vide seizure memo
Ex. PW53/H. He identified the blueldck coloured Nokia phone
(Ex. R53/1) during his testimony in CouRW-61 Sl Jeet Singh in his
testimony in Court corroborated the above and also identified the
mobile phone (Ex. 83/1).

TEST IDENTIFICATION PARADES
73. On 18.12.2012,he Investigating Offier S.I.Pratibha Sharma

moved an application requesting conduct of DiPaccused Ram

Singhin the Court ofSh Namrita Aggarwal, learned M., Saket
Courts vide application exhibited as Ex.PW17/A. The TIP
proceedings wererecorded by PW-17 Mr. Sandeep Gag,
Metropolitan Magistrate and he record of TIP proceedings proved

as ExPW-17/B. In the course of his crogxamination, P\AL17
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stated thatRam Singh refused to participate in the TIP
proceedings on the ground that he was shown to the witnesses in
the police station. In this context it deserves to be notddat S.I.
Subhash (PW4) testified that at the time tifie apprehension/arrest,
making of disclosure and consequential recoveries, accused Ram
Singh was kept in muffled face. The witness has spadifitestified

that after conducting the personal search of accused Ram Singh, he
was sent to the police station with Constable Kirpal in muffled face.

74. Inthelight of the doresaidfacts,the prosecution claims thah
adverse inference must be drawn agaiaccused Ram Singh
(deceasedipr his refusal to participate in the TIf view of the fact

that accused Ram Singh is no more, this aspect need not detain us any
further.

75. On 19.12.2012,PW-17 Mr. Sandeep Gargnitiated TIP
proceedings for accused Vinand Pawanbath the accused refused

to participate in the TIPIt would be apposite to refer to the relevant
portion of the testimony dPW-17 Mr. Sandeep Garghich reads as

under:

~s 7z 7 7 £ 1z £ £ oz

fEéééeééééé. accused Pawan Kumar @ Kalu and

accused Vinay, both refused to participate in the TIP

proceedings and stated that they had committed a horrible

crime. |recorded their refusal and gave certificate.0
76. The crossxaminationof PW-17 Sandeep Garg, M.M., on
behalf ofaccused Vinayhows thathe only issue raised iwhether
thelearnedM.M. had enquired at the time of conducting the TIP that
the accused had legal aid in the nature of assistance by a counsel.

This issue to our mind,is wholly irrelevant in the context of ae$t
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Identification Parade and, thereforesed not be dwelt uponin the
crossexaminationof the witnesson behalf of accused Pawan, a
suggestion was madsy counselthat accused Pawan was shoten
the complainant prior to the TIRwhich, however, was strongly
refuted by PW17 Mr. Sandeep Garfy stating thaiaccused Pawan
had not stated that he had been shown to the complainant prior

to his production before the witness.

77. Thus, nsofar as accused Pawand Vinay areconcerned, it is
not evertheir case thathey had been shown to the complainpnbr

to the conduct of Test Identification Parade proceedings.

78. In the light of the above, the prosecution claims Hwxhterse
inferenceis liable to be drawrior the refusalof accused Vinay and

Pawanto participate in TIRvithout giving any reason whatgever,

79. The TIP of accused Mukesh was conducted on 20.12.2012
at Tihar Jail by PW-17 Shri Sandeep Garg where PW
Awninder Pratap Singh identified the accused. During his
testimony in Court, the complainant (P has identified his
si gnat ur e inghe TIFPmadcerdingsowkhorespect to accused
Mukesh (Ex.PWL/E). The application moved by the 1.0. S.I
Pratibha to obtain a copy of the said proceedings is EXLPAW. It
deserves tde noted that there is no serious challenge to the TIP
proceedings ofaccused Mukesh in the cresgsaminationof the
learned Metropolitan Magistra{fW-17) or even the 1.O(PW-80).

80. On the basis of the evidence relating to the TIP of accused

Mukesh, the prosecution claims that the evidence of identification
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of accused Mulesh in the test identification proceedings
corroborates the dock identification by the eye
witness/complainant leaving no scope for the false implication of
accused Mukesh as is sought to be contended by the defence.

81. The TIP of accused Akshay was conductkon 26.12.2012 at
Central Jail No.4, Tihar Jail Complex, where the complainant/eye
witness (PW1) identified accused AkshayThe complainant (PW
1) hascorroboratedhat he had gone to Tihar Jail for TIP of accused
Akshay on 26.12.201andidentified hissignature at poinfAdin the
TIP proceedings of accused Akshayhibitedas Ex.PW1/F.

82. On the basis of the evidence adduced by it as
aforementioned, the prosecution claims that inview of the fact
that accused Akshay voluntarily participated in the TIP, this
evidence against him corroborates the dock identification by the

eye witness/complainant.
THIRD SEGMENT OF INVESTIGATION
83. The case of the prosecution is that in addition the

identification of the accused byraditional methods viz., dock
identification and identification byTIP, the investigating agency
adoptedscientificmethods ér conclusively proving the identity of the
accused personsuch asDNA analysis fingerprint and bite mark
analysis. It is proposed to discuss elaborately each dddileatific
methods adopted by the investigation to nail the culprits in view of
the fact that one of the main issues involved in the present case raised

by the defence is the identification of the accused.

DEATH SENTENCE REFERENCE NO.6/2013 Page47 of 340
CRL. APP. NOS.1398/2013, 1399/2013 AND 1414/2013




84. With regard to the matching of DNA, PwWs Dr. B.K.

Mohapatrain his report after analysis of the DNA profiles generated

from the known samples from the prosecutrix, the complainant, and

each of the accused concludbdt

AAn analysis of

t he above shows

authentic and established the identities of the persons

mentioned above

beyond reasonabl e

t hat

doubt

85. Once the identities of each of the persons was established

through DNA analysis, the DNA profiles generated from the

remaining samples, where the identity of biologioaterial found

thereon needed to be ascertaineere matched with the DNA

profiles of the prosecutrix, the complainant and the accused,

generated earlier from known samplesThis analysis not only

resulted in linking each of the accused with the victims but also the

scere ofthecrime.A table summing up the findings of DNA analysis

as set out in the reports of Dr. B.K. Mohapatra (B%Y in respect of

each of the accused is placed below:

Serial Name of the Findings of DNA Analysis
No. accused
1. Ram Singh I. Rectal swab ftm the

ii. The DNA profile develope(

prosecutrix contained DNA ¢
male origin, which matche
the DNA developed fron
blood sample of accused Rg
Singh.

from the blood stains from th
underwear of accused R&
Singh matched with the DN,
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of the prosecutrix.

The DNA profile developec
from the blood stains found ¢
the T-shirt and slippers ¢
accused Ram Singh match
the DNA profile of the
prosecutrix.

2. Vinay .

The DNA profile developet
from the sample of the blog
of the prosecutrix matched ti
DNA profile develogd from
stains from under garments
Vinay.

The DNA profile developet
from blood stains from jacke
of Vinay matched the DN/
profile developed from th
sample of the blood of th
prosecutrix.

A separate DNA profile
developed from blood stair
from jacketof Vinay matchec
the DNA profile developet
from the sample of the blog
of the complainant.

The DNA profile developet
from the sample of the blog
of the prosecutrix matched ti
DNA profile developed from
the blood stains othe pair of
slippers of Vinay.

3. Pawan i.

The DNA profile developet
from the sweater of Pawsg
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matched the DNA profil¢
developed from the sample
the blood of the prosecutrix.

A separate DNA profile
developed from the sweater
Pawan matched the DN
profile developed from th
sample © the blood of the
complainant.

The DNA profile develope(
from the sample of the blog
of the prosecutrix matched
the DNA profile develope(
from pair of shoes of Pawar

4. Mukesh

The DNA profile developet
from the sample of the blog
of the prosecutrixmached the
DNA profile developed fron
blood stainsof the pants, T
shirt and jacket recovere
from accused Mukesh.

5. Akshay

ii. The first DNA profile

Breast swab from th
prosecutrix contained DNA
of male origin which matche
the DNA of Akshay.

developed fromthe jeans o
Akshay matched the DN/
profile developed from th
sample of the blood of th
prosecutrix.

The second DNA profil¢
developed from the jeans
Akshay matched the DN/
profile developed from th
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sample of the blood of th
complainant.

86. A table simming the DNA analysis of biological samples lifted
from the material objects such as the bus, the iron rods, and the ash

and unburnt pieces of clothes is placed below:

Serial |dentity of the Findings of DNA Analysis

No. victim

1. Complainant The DNA pofile developed
from burnt clothes pieces wi
found to be of male origi
and was consistent with tk

DNA profile of complainant.

ii. The DNA profile develope
from hair and blood stain
pieces of paper recovel
from the bus matched with {
DNA profile of complainant.

iii. The DNA profile develope
from blood stained drig
leaves collected from t
place where both the victir
were thrown matched with t
DNA profile of complainant.

2. Prosecutrix I. The DNA profile developeg

from blood stains from both t

iron rods recovered at t

instance of accused Ram Sit

from bus is of female orig
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87.
stated that all the experiments were conducted as per the guidelines

and methodology documented in the Working Procedure Manuals of

and was consistent with {
DNA profile of prosecutrix.

ii. The DNA profile developeg
from blood stains from curtai
matched with the DNA profi
of prosecutrix.

Iii. The DNA profle
developed from blood stali
from seat covers matched W
the DNA profile of prosecutrix

iv. =~ DNA profile develope
from blood stains from th
bunch of the hair recover
from floor of the bus belo
sixth row seat, blood stai
prepared from the roof ohég
bus near back gate, blood st
prepared from the floor of t
bus near back gate, blood st
taken from side of back sta
of the bus, blood stains tak
from the inner side of the bg
door of the bus matched w
the DNA profile of prosecutriy

In his crossexamination, Dr. B.K. Mohapatra (PWb) clearly

the laboratory, whiclhave beervalidated and recommended fase

in the laboratory. The expert witnegs the course of hicross

examination stated that once a DNA profile is generated, its

accuracy is 100% It may be worthwhile to note at this juncture that
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there is no serious challenge in his cregamination @ the findings

of DNA analysis nor any serious challenge was raised before us by
learned defence counsel in the course of hearing.

88. Another scientific method adopted by the investigating agency
in the instant case to establish the identity of the accuskne iage

old fingerprint technology. It emerges from the record that on
17.12.2012 and 18.12.2012, a team of experts fitoenCFSL had
lifted chance prints from the bus question(Ex.P-1) at Thyagraj
Stadium On 28.12.2012,PW-78 Inspector Anil Sharmaof P.S.
Vasant Vihay the then S.H.O. of Police Station Vasant Vihar,
requestedhe Director, CFSLlfor taking digital palm prints and foot
prints of all the accusedpersons vide hisletter Ex.PWA46/C.
Pursuant to the said request made by-F8AMnspectorAnil Sharma,

the CFSL on 31.12.2012 took the finger/palm prints and foot prints of
the accused persons at Tihar Jail. After comparing the clpaimts
lifted from the bus with the finger prirffgalm prints and foot prints

of all the accused person®W-46 Shri A.D. Shah, Senior
Scientific Officer (Finger Prints), CFSL, CBI submitted his report
Ex.PW46/D.

89. As per the report Ex.P¥I6/D the result of the aforesaid
examination of the Finger Print Division of the CFSL:CBI:New Delhi
was thatthe chance printsof accused Vinay Sharma were found

on the bus in question. The relevant portion of the report is as

under:
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8. RESULT OF EXAMINATION:

l. The chance print marked as Q.1 is identical with left
palmprint specimen of Vinay Sharma S/o Sh.Hari Ram
Sharma marked here as LPS-28 on the slip marked here as
S.28 (Matching ridge characteristics have been found in their
relative positions in the chance palmprint and specimen palm
print. This forms the basis of the opinion that these prints are
identical. Eight of them have been marked with projected red
lines with their detailed description are placed at Annexure-1)

Il. The chance print marked as Q.4 is identical with right
thumb impression of Vinay Sharma S/o Sh.Hari Ram
Sharma marked here as RTS-23 on the slip marked here as
S.23 (Matching ridge characteristics have been found in their
relative positions in the chance print and specimen finger print.
This forms the basis of the opinion that these prints are
identical. Eight of them have been marked with projected red
lines with their detailed description are placed at Annexure-2 ) . 0

90. From the aforesaid, the prosecution claims that the identity

of the Appellant Vinay Sharma as one of the perpetrators of the
crime stands clearly established.

91. Yet another method adoptég the investigation in the instant
case to establish the identity of the accused persons was bite mark
analysis, which is done through comparison of bite marks found on
the body of a victim with the dental models of the suspects. Suffice it
to note thathis method of identification is scientific and widely relied
upon. In the welknown book on Medical Jurisprudence and
Toxicology (Law Practice and Procedure) by Dr. K.S. Nera
Reddy, Third Edition, 2010, Chapter VIII page 268, human bites,
their paterns, the manner in which they should be lifted with a swab,
moistened with sterile water and the manner in which such swabs
need to be handled is delineated along with their usefulness in

identification. The last aspect is dealt with as follews:
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92.

i T h ereyusedul in identification because the alignment of teeth
is peculiar to the individual. Bite marks may be found in
materials left at the place of crime e.g., foodstuffs, such as
cheese, bread, butter, fruit, or in humans involved in assaults,
when either the victim or the accused may show the marks,

usually on the hands, fingers,

f orear ms

After making the aforesaid observations, the author dwells

upon the various methods used for bite mark analysis including the

photographic method, whiamethod was utilized in the instant case.

The photographic method is described as under:

93.

fPhotographic method: The bite mark is fully photographed
with two scales at right angle to one another in the horizontal
plane. Photographs of the teeth are taken by using special
mirrors which allow the inclusion of all the teeth in the upper or
lower jaws in one photograph. The photographs of the teeth are
matched with photographs or tracings of the teeth. Tracings can
be made from positive casts of a bite impression, inking the
cutting edges of the front teeth. These are transferred to
transparent sheets, and superimposed over the photographs,
or a negative photograph of the teeth is superimposed over the
positive photograph of the bite. Exclusion is easier than positive
mat ching. 0

In the present case, a number of bite marks were found on the

body of the prosecutrix andhereforge bite mark analysiswas

undertakerby the investigation to establish the identity of the accused

personsThe result of the analysis, a detailed hereunder, proved

that at least three bite marks were caused by accused Ram Singh,

whereas one bite mark has been identified to have been most

likely caused by accused Akshay.

94.

Reference in this context may be made torédportof PW-71

Dr. Ashith B. Acharya. The said witnessn his report (Ex. PW
71/C)statedthat
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the biting surfaces of one of the accused person's teeth, namely
Ram Singh. Therefore, there is reasonable medical certainty
that the teeth on the dental models of the accused person
named Ram Singh caused the bite marks visible on
Photograph No 4; also the bite marks on Photograph
Nos.1 and 2 show some degree of specificity to this
accused personb6s teeth by virtue of a
concordant points, including some corresponding
unconventional/individual characteristics. Therefore, the teeth
on the dental models of the accused person with the name
Ram Singh probably also caused the bite marks visible on

,,,,,,

X X X X X X X X

The comparison also shows that there is a concordance
in terms of general alignment and angulation of the biting
surfaces of the teeth of the lower jaw on the dental models of
the acused person with the name Akshay and the
corresponding bite marks visible on Photograph No.5. In
particular, the comparison revealed concordance between the
biting surface of the teeth on the lower jaw of the dental models
of the accused person with the name Akshay and the bite mark
visible on Photograph No.5 in relation to the rotated left first
incisor whose mesial surface pointed towards the tongue.
Overall, the bite mark shows some degree of specificity to the
accused per s o irtdesof & rumaberhof doncordant
points, including one corresponding unconventional/individual
characteristic. There is an absence of any unexplainable
discrepancies between the bite mark and the biting surfaces of
t his accused pTearefooen the tedthe @nt the
dental models of the accused person with the name
Akshay probably caused the bite marks visible on
Photograph No.5.0 .

95. It may be noted at this juncture that the prosecution has sought
to establish the chain of custody for the generationaofpdes in
respect of bite marks by examining thleotographePW-66 Asghar
Hussain who testified thaton the instructions othe 1.O. S.I.
Pratibha he had takeriO photographs of different parts of the body
of the prosecutrix at SJ Hospitah 20.12.201between 880 PM and

5.00 PM. which were marked as Ex.PW6/B (Colly.) [10
phot ographs o f] an8 &x.PW66/C @Collye) 410 h
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phot ogr aphs o]f PV8GH also pravadoin @oartheh
certificate provided by him in terms of Section 65B of thedEnce

Act in respect of the photograp{sx. PW66/A).

96. PW-18 S.I. Vishal Choudhary testified to the fact he had
collected the photographs and the dental models from Safdarjung
Hospital on01.01.2013andduly depositedhe samen the malkhana
after he (PW-18) had handed thenover to the SHO Anil Sharma
(PW-78). The same were thereafter entrusted td. ¥ishal
Choudhary (PWL8) on 02.01.2013, which is proved vide RC
N0.183/21/12, which isexhibited as Ex.PW77/V. Sl. Vishal
Choudhary (P\WL8) further poves taking the said forensic material
to SDM Collegeof Dental Sciencen Karnatakaon the same dagnd
returning with the reporxin 09.01.2013The testimony ofhis witness

Is corroborated by th8HO InspectorAnil Sharma(PW-78).

97. In view of the aforesid evidence on record and in view of the
further fact that no serious challenge has been raised by the defence to
this evidencethe prosecution alleges that the identification of bite
marks found on the body of the prosecutrix further prove the
involvement of accused Ram Singh and accused Akshay in the
incident.

98. Another scientific tool resorted to by the prosecution for
inculpating the accused ¢=ll detail analysisof the mobile numbers

of the complainant, the prosecutaxd accuse®Ram Singh, Pawan
ard Vinay to show the presence of the complainant and the
prosecutrix in Saket and their movement towards Munirka. The

analysis further shosvthe movement of the accused persons along
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with the complainant and the prosecutinxthe bus to Munirka and
then toMahipalpurwhereboth the victims were thrown out of the
bus.

9. The Call Det ai | Records (hereir
the mobile number of the prosecutrix (9818358144) are proved by
PW-19 Vishal Gaurav, Nodal Officer, Bharti Airtel vide Ex.PW
19/B, and analysis of the same shows that the prosecutrix had
received a message and a call at 21:09:26, i.e., at 9:09 PM which was
covered by the cell tower corresponding to Cell ID No-22571
which is located at Lado Sarai. The Cell ID chart which corrdabsra

the same was initially proved vide Ex.PW8/D, which however
mistakenly shows the site address location to be Firoz Shah Kotla.
Subsequently, PV¥9 filed an updated Cell ID chart exhibited as
Ex.PW19/E, which shows the site address to be Lado Sa&hes.
witness categorically stated that the site address mentioned in ExX.PW
19/E is exact and correct whereas in Ex-RP®D the said site
location was due to neapdating of the data and because of human
error. The requisite certificate as required undeti&e 6B, Indian
Evidence Act was proved by him as Ex.P\8/C.

100. It may be notedhat PW75, Asha Devi, the mother of the
prosecutrix has provethrough her deposition that the prosecutrix
was in fact using the mobile number in questo this part of ér
testimony has not been seriously challenged

101. As regards he ownership of mobile phone number
9868612958 the samehas been proved by way of customer
application formin the name of Ram Singalong withits related
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documents byPW-24 Rakesh Soni Nodal Qficer, MTNL vide
Ex.PW-24/D (Colly.).

102. The CDR analysis of the call records for #iferesaid mobile
number, exhibited aSx.PW-24/A, shows that a21:16:20 i.e. a9:16

PM the accused Ram Singh (since deceased) received a call in the
area of Hauz Khasvhich was covered by the tower having Cell ID
No0.3091 proved vide Ex.P\®4/C. The said call as per the
prosecutionyas receivedby Ram Singlat the time when thaccused
including Ram Singhnad alreadycommittedthe offence recorded in
FIR No0.414/12, P.S/asant Vihar. The certificate under SectiodsB

in respect of the CDR jgroved vide Ex.P\A24/B.

103. The call detail records proved by the prosecution further reflect
the movement of the bus from Munirka to Mahipal Pur.

104. The ownership of phond0.971192715%s provedby PW-23
Deepak Nodal Officer, Vodafone vide Ex.PABB/A as belonging to
accusedPawanKumar. The analysis of the catletail records vide
Ex.PW23/B shows that he had received a calk&t32:11, i.e., at
9:32 PM which shows movemerdf the busf r om Nav al Of f
Mess to Mehram Nagar being covered by Cell IDsB26@991-
16654591vide Ex.PW-23/D. The certificate under SectioB5B with
respect to the mobile phone numiggven by the witness in his
capacity as Nodal Officer of the service pawmiis Ex.PW23/C.

105. That he aforesaid callwas received by accused Pawan Kumar
on mobile N0.9711927157 is corroborated by testimony ofan
independent witness, namelgW-12 Santosh Kumar whg, in his
testimony,stated that at arour@ PM on 16.12.2012at the instance
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of the mother of the accuséthwan @ Kalu, who is having a shop
adjacent to the shop of his fatheg had made a call from his mobile
phoneNo0.98735409520 her son Pawa@ Kalu

106. It further emerges from the evidence that mobpdaore
No0.7827917720 belomgl to the complainant PW-20 Col. A.K.
Sachdeva Nodal Officer from Reliance Communication Ltd.
appeared in the witness box to prove the customer application form
and other documents relating to the ownership of the said mobile
connetion as Ex.PW20/A (Colly). The witness also proved on
record the call detail records in respect of the samexa3W-20/B
(Colly) which show that aR1:35:40 i.e. a9:35 PM when the mobile
phone belonging to theomplainant was in the possession of the
accused, a call was received on his number which was covered by the
tower at Mahipalpur Extension showing Cell ID No.14%4 The
requisite certificate under Sectiof5B with respect to the said
numberis proved vide Ex.PW20/C.

107. Further,PW-22 Shishir Malhotra, Nodal Officer, Aircelin his
deposition proved that mobile connection N@285947545(which

was being used by accused Vihaas registered in the name Sint.
Champa Devi, thenotherof accused Vinay Sharma, vide customer
application form and docuemts Ex.PW-22/A (Colly). The witness
further proved on recorthe CDRof this phone numbeEx.PW-22/B
which shows that h€Vinay) made a call aR1:55:21, i.e.9:55 PM
which was recorded by the tower at M near IGI Airport,
Mahipalpur having Cell ID N.55043 7 Ex.PW-22/D (wrongly
marked as Ex.P¥22/C which is the certificate under Section 65B of
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the Indian Evidence At The fact that the said number was being
used by the accused at the time of the incident also finds support
from the fact that an application was subsequently filed by the
accusedVinay before the learned trial court for getting the said
phone back, which had been seized from him at the time of his
arrest. Not only this,in the crossexamination of PWW/'8 Insgector

Anil Sharma a suggeash was put to the witness to the effect that the
said mobile phone number was being use@ddgused Vinay and the
witness was shown the footage of a musical programme by accused
Vinay, taken on his aforesaid mobileanag N0.8285947545. The
CDR Ex.PW22/B further shows thafprior to 9:55 PM, i.e., at:58

PM and 8:19PM (19:58:30 and 20:19:37%alls were made by him
which got covered by the tower located at Se8tdRavi Dass Camp
R.K. Puramhaving cell IDN0.135613. The analysighusshows that
after this only one call was made at 9:55 R#&ferred to aboveyhich
shows his presena NH-8, near IGI Airport, Mahipalpuandbelies

his claim of not being present at the spot alongwith with his co
accused.

108. The further analysis of CDR of phonBl0.986861258
belonging to Ram Singh shows that2at04:57 and 22:06:25, i.e., at
10:04 PM and 10:06 PMhe received two calls whiclvere got
recorded by the towsthaving Cell Id Nos.47541 and 47633vhich
further shows the m@mentof the busfrom Vasant Gaon toavds
Munirka. The location of the first call is shown to be at Vasant Gaon
and the second call is shown to have been received at Munirka vide
Ex.PW24/C.
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109. Thelearned Special Public Prosecutor contends thaaltose
electronic analysis of thenobile phames of thevictims and the
accused persons clearly shoWwew the victims and the accused
personsmoved from different directionsand convergedt Munirka

and their movement thereafter from Munirka to Mahipalpunere

after committing the offence both thectims were thrown out of the
bus. The further call analysis of Ram Singlkecording to the
prosecution showthe movement of the accused personshabus

back to the area towards Ravi D&amp wherehey were residing.

The electronicevidence when cesreferenced with the route map
prepared on the pointing out of the accused Mukesh on 24.12.2012 by
the Investigating Officer (Ex.PY80/H), which it is stated is
admissible under Section 27 of the Indian Evidence Act, shows the
movement of the bus fromunirka bus stop to Mahipalpur flyover
twice and when seen in conjunction with the CCTV evidence it puts
the route map beyond any shadow of doubt.

110. The following chart is sought to be pressed into service to
demonstrate that the electronic evidence onorteccompletely
corroborates the route of the bus and location of the accused and

victims:-
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NELECTRONIC EVIDENCE CORROBORATING THE ROUTE,

LOCATION OF ACCUSED AND VICTIMS

Witness Evidence/Phong  Time Cell ID| Location
No.
Rajinder Singh | CCTV Footage,|6:15 P.M.tg NA |Saket Sele
Bisht (PW25) ard Saket 8:57 P.M. City Mall
Sandeep Singh
(PW:26)
Select City Mall,
Saket
Vishal Gaurav, 9818358144 | 9:09 P.M. | 52171 |Lado Sara
Airtel (PW-19) |[Being used byheg (SMS)
Note: Asha Devi| prosecutrix]
(PWL75) proves
that this phone
was being used [
the prosecutrix.
Rakesh Sor 9868612958 | 9:16 P.M. | 3091 |Hauz Khag
Dolphin (PW24) |[Registered in th({(13 seconds
name of accuse
Ram Singh]
Deepak, Vodafo 971127157 9:32 P.M. | 2991 Naval
(PW23) [Registered in th((54 seconds 4591 | Of f i ¢
Note: Santos name of accuse Mess
(PW12) Pawan] Mehram
corroborates thi Nagar
call.
Col. A.Kl 7827917720 | 9:34 P.M. | 11541 Mahipalpur
Sachdeva GSM [Reqgistered in th (2 seconds Extension
Reliance(PW20)| name of the
complainant (P
1l
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Pramod Jha (PW CCTV Footage,| 9:34 P.M. Mabhipalpur
67) Hotel Delhi | and 9:53/54
Airport P.M.
Shishir Malhotra,| 8285947545 | 9:55 P.M. | 55043 |NH-8, Neat
Aircel (PW22) |[Registered in th((58 seconds IGl,
name of Champ Mahipalpur
Devi and was
admittedly being
used by accuse
Vinay]
Rakesh Soni, 9868612958 | 10:04 P.M.|4754%| Vasant
Dolphin (PW24) |[Registered in th((51 seconds 47633| Gaon
name of accuse( and 10:06 Munirka
Ram Singh] |(25 seconds
P.M.

111. Suffice it to note at this junctutéat no flaw or error could be

pointed out by the defence in the aforesaid chart or even the CDR

analysis placed on record. Thascording to the prosecutioimay

safely be presumed that the route chart (Ex&0M) prepared at the

instance of accusedMukesh and the CDR Analysis refered to

hereinabove as

well

as the CCTV footage complement and

supplement each othemand cumulatively taken the aforesaid

electronic evidence substantiates the case of the prosecution

Medical Evidence

112. Itis proposed nexbtdeal with the medical evidence relating to

the prosecutrix who was treated in the first instance by4PVDr.

Rashmi Ahuja on her arrival at Safdarjung Hospital.

The relevant

portion of the testimony of Dr. Rashmi Ahuja (PAS) has already

been reprodwed hereinabove and her opinion vide ExBWD,

DEATH SENTENCE REFERENCE NO.6/2013

CRL. APP. NOS.1398/2013, 1399/2013 AND 1414/2013

Page64 of 340



opining that the injury to the rectaginal area of the victim was
dangerous in nature.

113. The only issue whiclwas raisedin the crossexaminationof
PW-49 Dr. Rashmi Ahuja waas to why the medical historgnd
MLC had the thumb impression of the prosecutrix and not her
signature. The doctor has clearly explained it by stating that the
patient was cold and cfany due to vas@onstriction and was
shiveringand had to be given IV line and warm salin@W-49 Dr.
Rashmi also explagthat aftergiving initial treatment and stablising
her, the patient was shifted to the operation theatre.

114. PW-50 Dr. Raj Kumar Chejara delineatedthe various
surgeries conductealy him on the prosecutrix showing the nature of
injuries and the damage to her internal organs. The first surgery was
performedin the early hours of 17.12.20H2 approximately 4 AM,
which the doctor describes as a damage control surgleeyrecord of

the said surgery is in the OT Note running into twggs exhibited

as Ex.PW50/A, and the noting made by Dr. Raj Kumar Chejara
(PW-50) isEx.PW50/B. As per the notings of the doctor in Ex.PW
50/B, the condition of the small and large bowel was extremely
bad for any definitive repair. As regards the OT red Ex.PW
50/A, he testified

fThese OT notes wer e prepared by Dr .

supervision. As per this record the diagnosis of surgery team
was blunt trauma abdomen with sexual assault with complete
perineal tear with hemoperitoneum & small and large bowel
injuries. The operative findings were as under:

a. Collection of around 500 ml of blood in peritoneal cavity.

b.  stomach pale,
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C. Duodenum contused.

d. Jejunum contused & bruised at whole of the length and
lacerated & transected at many places. First transection
was 5cm away from D J junction. Second was 2 feet from
the D.J., after that there was transection and laceration at
many places. Jejunal loop was of doubtful viability. Distal
ileum was completely detached from the mesentry till ICJ
(ileocaecal junction). It was completely devascularized.

e. Large bowel was also contused bruised and of doubtful
viability. = Descending colon was lacerated vertically
downward in such a manner that it was completely open.

f. Sigmoid colon & rectum was lacerated at many places
linearly, mucosa was detached completely at places, a
portion of it around 10cm was prolapsing through perineal
wound.

g. Liver and spleen was normal.

h. both sides retro peritoneal (posterior wall of the abdomen)
haematoma present.

I Mesentry & omentum was totally contused and bruised.

J- Vaginal tear present, recto vaginal septum was
completely torn.

Gut was totally bruised and contused in such a manner that it
could not be repaired so proximal jejunostomy was made. °

Laparostomy (@b d omen was | eft open) was made. 0

115. According to PW50 Dr. Raj Kumar Chejara, after performing
the operation, theatient was shifted to ICUSince the first surgery
was damage control surgery, she wasen up for a second surgery
on 19.12.2012. In the shisurgery,doctors from thesurgical,
gynaecological and anaesthetic teamese associated. €Hindings

wereas follows-

AAbdomi nal findings:

i. Rectum was longitudinally torn on anterior aspect in
continuation with perineal tear. This tear was continuing upward
involving sigmoid colon, descending colon which was splayed
open. The margin were edematous. There were multiple
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longitudinal tear in the mucosa of recto sigmoid area.
Transverse colon was also torn and gangrenous. Hepatic
flexure, ascending colon & caecum were gangrenous with
multiple perforations at many pleaces. Terminal ileum
approximately one and a half feet loosely hanging in the
abdominal cavity, it was avulsed from its mesentry and was non
viable. Rest of the small bowel was non existent with only
patches of mucosa at places and borders of the mesentry was
contused. The contused mesentry borders initially appeared
(during 1% surgery) as contused small bowel.

. Jejunostomy stoma was gangrenous for approximately
2cm.

iii. Stomach and duodenum was distended but healthy.

Surgical procedure:

1. Resection of gangrenous terminal ileum, caecum

appendix, ascending colon, hepatic flexure and transverse

colon was done.

2. Resection of necrotic jejunal stoma with closure of DJ

flexure in two layers by 3®dvicryl.

3. Diverting |l ater al tube duodenost om
catheter) brought through right flank.

4, Tube gastrostomy was added as another decompressive

measure (28 size portex tube was used). Tube gastrostomy

was brought from previous jejunostomy site.

5. Abdominal drain placed in pelvis.

6. Rectus sheath cl osed piolgne, usi ng no.
interrupted suture.

7. Skin closed by using 1 ®b6nylon.

8. Perineal wound packed with Betadine soaked gauze

piece.

9. Dressing was done. 0

116. PW-50Dr. Raj Kumar Chejara further testified that the clinical
notes Ex.PW50/Cformed part of the summoned medical record and
were in thehand writing of Dr. Pintu, Sr. Resident, who was in his
team and these notes were prepared under his supervision. During
this surgery the notes prepared by the gynaecology team in his
presence were Ex.PABO/D which bear the signature of Dr. Rekha.
According to PW-50, after the surgery the prosecutrix was shifted
back to ICU and remained critical and on 23.12.2012 she Haelr®
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operated (peritoneal lavage and placement of drain under general
anaesthesia). He deposed that the clinical notes prepared on
23.12.2012 (Ex.PWO/E) were in his handwriting and were signed
by him. As per his further deposition, on 26.12.2012cthedition of

the patient was again examined by a team of doctors and it was
decided to shift her abroad for further management. The note
prepared in this regard was proved by him as Ex3@W¥ which he
stated bears his signatures and also bears thetusignaf the four
other doctors, namely, Dr. Sunil Kumar, Dr. Aruna Batra, Dr. P.K.
Verma and one other doctor. On the following day, i.e., on
27.12.2012, an application being Ex.RA®/C was moved by the I.0.

S.I. Pratibha for an opinion regarding theumatof the injuries and he
(PW-50) opined thathe abdominal injuries were sufficient to cause
death in the ordinary course of nature His opinion in this regard
was Ex.PW50/G. After tendering this opinion, he forwarded this
application to HOD (Gynaepf opinion about p&mealinjuries.

117. PW-50 Dr. Raj Kumar Chejara further testified that thereafter,
on 02.01.2013, Inspector Anil Sharma (PW8) moved an application
being Ex.PWA49/F for obtaining opiniorfrom the doctorgegarding

the weapos of offence.On examination of the weapons viz., the iron
rods after the same were unsealed before him and the other doctors,
including Dr. Sunil Kumar, Dr. Arun Batra, Dr. Rashmi Ahuja,
Dr.Sachin Bajaj and Dr.Dheeraj Sharmého were treating the
prosecutrix, the opion of their team was that the injuries on the

body of the prosecutrix could be caused by the weapons examined.

Further, it was opined by themthatt he peri neal I njur
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andthere was @i compl et e tear 'iofpostriori ng |
vaginal wall, recto vaginal septum, anus, anal canal, anterior rectal
wall extending upwards into adjoining large intestine. This injury
could have been caused by thrusting of blunt rod like object forcibly

t hrough vagi nalsoa deftleeir opisioniD.ud i n g
the struggle and withdrawal of rod like structure from abdomen,
intestines, prolapsed/herniated which led to irreparable damage,
loss and severeinjiest o | arge and smal | I Nt e s
118. It is relevant to point out that the rods (Ex4®1 and ExFP-

49/2) were shown t®r. Rashmi Ahuja (PW9), Dr. Chejara (PW

50) and Dr. Sachin Bajaj (PW1), who identified the same during
their examination in Court.

119. It may also be noted that two issues were raised in the-cross
examination of PVABO Dr. Raj Kuma Chejara. The first issue on
which the witness was cregxamined was with regard to the reason
for transporting the prosecutrix to Singapore and the second was that
the cause of death was not the injuries, but the unhygienic conditions
in the hospital. As regards the first issue, Dr. Chejara opined that the
reason for the shift was on account of the need for critical care and
the transplant of organs and since the effort was to provide the best
medical aid to the prosecutrix, so she was sent abroadarAs the
second issue is concerned, the witness categorically denied the
suggestion put to him that the prosecutrix suffered from septiee

due to presence of any bacteria or due to mishandling such as leaving
of foreign body in her body and clearlypdained that the entire basis

of the sufferings of the prosecutrix, which led to her untimely death,
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was on account of the injuries caused, including the ieguo the
rectum and colon and the nature of the weapons used for causing the
said injuries.

120. At this juncture it is relevant to notice the evidence of the
Medical Superintenden§afdarjung HospitalDr. B.D. Athani (PW

64).

121. On 20.12.2012, the 1.0. moved an applicati@iore PW-64
Dr.B.D. Athaniseeki ng the summary uosf t he
(Ex.PW-64/A), which was marked by PW4 to the CMQ In-charge,
Medical Record Department, SJ Hospital vide his endorsement
Ex.PW64/B. After getting the necessary inputs from the medical
team, PW6 4 Dr . B. D. At hani prepared t
medical status. The repatself is Ex.PW64/C, which explains that

on the date on which the said report was given the patient had
suffered damage to the intestines and several life threatening injuries
which have been detailed in the evidence of Dhefara (PW50).
Significantly, Dr. Athani (PW-64) on being crossexamined stated

that 0t he | nher esefticaameawgseseedemlit at the

time of the crimé& He also clarified that Dr. Trehan had visited the
hospital in order to help in transpioig the patient by air ambulance.

He further clarifiel that the decision to shift the patient to Mount
Elizabeth Hospital was on account of the organ transplant facility
available there. PW-64 Dr. Athanifurtherstatel that Dr. P.K. Verma
(PW-52) had acompanied the patient to Singapore.

122. PW-52Dr. P.K. Verma, who was iacharge of the ICUin the
course of his testimongxplairedthat henadaccompanied the patient
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to Singapore andh the course of crossxamination statethat not
even ondntestiral transplant had taken place in India farand for
that purpose and for managing her critical condition,pifesecutrix
had to be shifted to Singaporeln further crossexamination, he
clearly stated thathe purpose of shifting was to give her advahce
critical care andat a later stagergan transplantHe repeatedly statle
that intestinal transplant Banot taken place in any of the hospitals in
India.

123. As regards the death of the prosecutrix at Singapgdie,34,

Dr. Paul Chui, Forensic Pathologist, Helal Sciences Authority,
Singapore deposed that the certified cause of death as given in his
report wassepsis with multrorgan failure following multiple
injuries. The post mortem report was exhibited as ExBAM and
scanned copy thereof as Ex.F34/B. The witness in his cross
examination stated that he found that thesepticeamia was due to
the injuries sustained by herand explained that hisxamination is
detailed at pages 11 and 12thé postmortenreport Ex.PW-34/B.

He also deposethat the prosectik was admitted to Mount Elizabeth
Hospitalon 27.12.2012 at about 8:30 to 9:05 AM and tvaated by
the team headed by Dr. Dennis Nyam. He categorically denied the
suggestion that thgatient was brought dead to Singapore.

124. A histopathological reportvas also tendered along with the
postmortem report by Dr. Anjula ThomaMedical Director and
Consultant Pathologist, Parkway Laboratory Services Limited,
SingaporgPW-35) and her report is Ex.PAB5/A.
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125. After the postmortemhe body of the prosecutrixasreturned

to India by an Air India special flight on 30.12.2012. The relevant
airway bills and manifest by which the same were handed over to the
police are provedon record by PW-63, Shri Satish Kumar,
AsgstantManager, Air India as Ex.PW3/A to EX.PW63/C and that

the consignee was the father of the victim who had signed the airway
bill EX.PW-63/A. He further prove on recordthe no objection
certificate of the Government of Indjahe travel document®f the
prosecutrixand permission to export hesftn (Ex.PW-63/D Colly.).

126. An attemptwas madeby the defencén the crossexamination

to suggesto PW-63 Shri Satish Kumahat the coffin did not contain

the body of the prosecutrixSuffice it to state that the mothef the
prosecutrix,PW-75 Ashadei in her testimonyclearly states that the
coffin with the dead body of her daughter was handed over to her.
FurthermorePW-78 Inspector Anil Sharma also praven recordhe
various documents including the death report, copy of passport of the
prosecutx, embalming certificate and letter of permission to
transport the coffin(Ex.PW63/D-1, Ex.PW-63/D-2, EX.PW-78/A
andEx.PW-78/B). As per him, all these documentsre seized vide
seizure memdex.PW-78/C, which bears his signatures. He further
stated hat he returned to IGI Airport in the same flight in which the
coffin containing the dead body of the prosecutrix was transported.
127. From a cumulative reading of the evidence on record, including
the evidence of Indian doctors as well as the Singaporerdodt
emerges that the prosecution has proved its case that certain organs of

the prosecutrix had becongangrenous and had to be surgically
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removedand analysis of the medical evidence woudtso clearly
show beyond any reasonable douthiat the injures sustained by the
prosecutrixwere extremely severe and would cause death in the
ordinary course of naturend thatdeath ensued on account of her
injuries and not due to any other cause, as alleged, such as unhygienic
conditions in the hospital.

128. It is alsorelevant to note at this junctutkat the evidence of
the postmortem doctors Ba been recaled through video
conferencing, for which purpose the service of summons has been
effected through thBILAT process (Mutual Legal Assistance Treaty)
and the ote verbaleconfirming the same has been placed on record.
This has been donm terms of the guidelines laid down by the
Honobl e SuprSameef Malmashtra v.i Pnaful Desali,
(2003) 4 SCC 60andtheproviso to Section 275(1) Cr.P.C.

129. Advertingnext to theinjuries suffered by the complainantgt
complainant was treated IB3W-51 Dr. Sachin Bajaj and his MLC is
Ex.PW51/A, which shows wounds over the scalp, left upper leg and
right knee. PW51 further proves that dd2.01.2013, Inspector Anil
Sharma (PW78) moved an application (Ex.R®B4/B) for obtaining

an opinion regarding the weapon of offencéhe doctor(PW-51) in

his opinion (Ex.PW51/C), has stated that the injuries on theybof

the complainant could be caused by the said wesapiooffenceviz.,

iron rods.

130. As regards the medical examination of the accused, suffice it to
note that the sexual potency test of accused Ram Singtomaside
Ex.PW-2/DA which need not detain us as Ram Singh has slieck
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The sexual potency test atcugd Mukesh and collection of samples
was done byPW-3 Dr. Chetan Kumar, who hasprovel on record
his report Ex.P\AB/A; that ofVinay Sharmawvas done by'W-6 Dr.
Kulbhushan Prasad who hasprovedhis reportas Ex.PW-6/A; that

of Akshay Thakurwas doneby PW-7 Dr. Shashank Pooniya who
has proved his report &<.PW7/A; and that of accused Pawan was
done by PW-10 Dr. Mohit Gupta, who has proved his report as
Ex.PW10/A. The aforesaid medical reports clearly prove that all the
accused wereapable of performg sexual intercourseThis apart,
PW-7 Dr. Shashank Pooniya praven his report EX.PW/A injuries

on accused Akshay Thakwhich are suggestive of a struggle his
report EX.PW7/B that the injuriepresent on the body of accused
Pawan Kumawvere about 2-3 days oldandin his report Ex.PW//C
that the injuries present on the body of accuséday Sharmawvere
suggestive of a possible struggle

131. On the basis of the aforesaidvidence on record, the
prosecution contends that the evidence on recamwborates the fact
that the prosecutrix was forcibly subjected to violent sexual agsault
all the accused personwho were capable of performing sexual

intercourse.

Statements of the accused and Defence Evidence

132. Before adverting to the evidence otthefence, a look first at
the stand adopted by the accused persons in their respective
statements recorded under Section 313 of the Code of Criminal

Procedure.
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133. Accused Mukesh in his statement recorded under Section 313
Cr.P.C. has corroborated the casé¢haf prosecution in the following
material particulars:

(i) In answer to Question No.3, accused Mukesh admitted that he
was driving the bus and that he stopped the bus when the
complainant showed his hand to stop it. He further stated that
it was the 3x2 sier (seater) bus. One of the boys was sitting
on the back side of the driver on the row of threstswhereas
four boys were sitting in the d

(i)  In answer to Question No.4, he stated that accused Pawan and
accused Vinay were sittinghahe back side of the drivér seat
whereas accused Akshay was sitt
his brother Ram Singh (since deceased) was asking for
passengers.

(i) In answer to Question No.5, he admitted as correct that the
windows of the bus Ex:B werehaving black film on it. He
also admitted that his brother Ram Singh used to drive the bus
daily and on that day since he was drunk heavily so he had
gone to Munirka to bring him to his house and hence he was
driving the bus on that day.

(iv) In answer to Qustion No0.8, he admitted that a quarrel took
place between the complainant and the other accused persons.

(v) In answer to Question No.10, he stated that the other accused
persons put off the lightinside the bus at the flyover of Malai
Mandir and thereafterendid not know what they had done with
the prosecutrix or the complainant.
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(Vi)

(vii)

(viii)

(ix)

(x)

In answer to Question No.11, he stated that at about 12:30 AM
he found torn clothes and other material inside the bus.
Accused Akshay and the JCL had washed the bus which he had
paked in front of Ravi Dass Mandir, Sector 3, Ravi Dass
Camp, R.K. Puram, New Delhi.

In answer to Question No.17, he stated that the prosecutrix and
the complainant were thrown out by stopping the bus at the
spot near Mahipalpur flyovethough added thatehdid not
know who had thrown them out of the bus as the light inside
the bus was put off.

In answer to Question Nos.42 and 43 and on being asked as to
whether he was taking water in cans inside the bus for the
purpose of washing the bus from inside, haieel that he was
only standing outside the bus.

In answer to Question Nos.55 and 56, he admitted that he was
carrying his mobile phone N0.9540967311 on that night and it
was on this phone that accused Ram Singh had called him to
Munirka and he had gonedte with his nephew.

In answer to Question No.67, he again admitted that he was
driving the bus when it was boarded by the prosecutrix and her
friend from Munirka while his brother Ram Singh and the JCL,
(name withheld) were calling for passengers by sayi
APal am/ Ddaga.r kaHMof urt her admit
of the bus Ex.FL had black film; that Ram Singh used to drive
the bus daily and on that day since he was drunk heavily he had

gone to Munirka and was driving the bus and that the other
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boys alog with Ram Singh had already taken the bus from
R.K. Puram.

(xi) In answer to Question N0s.68 and 69, he again admitted that he
was driving the bus at that time.

(xii) In answer to Question No0.149, he admitted that he had pointed
out the place from where the victirhad boarded the bus Ex.P
1 and the place where both were thrown out of the moving bus
though stated that he had shown the said places to Inspector
Ram Sahai and S.I. Gajender (PB8) and not to S.l. Pratibha
Sharma (P\AB0).

(xiii) In answer to Question No0.200, k&ated that he had taken only
one round while driving the bus ExIP He had taken the bus
from Munirka to Dwarka and took a-turn underneath a
flyover at Palam and then drove the bus at8lBEind then they
went to Mahipalpur and from Mahipalpur he drahe bus to
Munirka and then to R.K. Puram. To be noted that he does not
say that the bus did not take two rounds.

(xiv) In answer to Question No.211, he admitted that-82AShri
Ram Adhar had boarded the bus E&.Bn 16.12.2012 prior to
the boarding of the ®UEx.R1 by the complainant and the
victim and in answer to Question No.213, he admitted that he
was driving the bus at that time. He stated that&2Moarded
the bus from Sabzi Mandi at Sectoro# R.K. Puramon the
main road, but stated that he did kobw PW82 was beaten
by any ofthecmaccused as he was i n th

driving the bus. His caccused however brought P82 to the
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front door of the bus Ex:B, saying that PW82 should get

down since he had no money to pay the bus fare.
134. Accused Pawan in his statement under Section 313 Cr.P.C. in
response to Question No.3 and Question No.4 categorically stated
that he was not in the bus ExiPat the time of the incident. In
answer to Question No0.58 pertaining to his mobile phone bearing
N0.9711927157, he admitted that the said mobile phone belonged to
him, but stated that on 16.12.2012 he had taken liquor while he was in
his jhuggi, and that in the late evening, while he was waiting outside
his jhuggi, he met accused Vinay who was going tousical party
and he also accompanied him to the said musical party. There he
again t ook | i quor . Because of
Aconvul siono and | ay down on a
there. In answer to Question No.61 to the eftbat the call detail
records (Ex.PWW23/B) of mobile N0.9711927157, registered in his
name, reflect that on 16.12.2012 at 9:32 PM, he had received a call
which shows the movement of the bus from the Naval Officers Mess
to Mehram Nagar, being covered by CéD No0s.12602991
16654591, he reiterated that the said mobile phone belonged to him
and repeated the story narrated by him in answer to Question No.58
with regard to the manner in which he had lost the said mobile phone.
The very same story was again eedtted by him with embellishments

in answer to Question No.219. He stated:

fin the evening when | came out of my jhuggi | saw the quarrel
between accused Vinay and accused Ram Singh since
deceased. | returned to my jhuggi since | had taken liquor. After
sometime | again came out of my jhuggi and | saw accused
Vinay with his mother, sister and a neighbour, going to a

DEATH SENTENCE REFERENCE NO.6/2013 Page78 of 340
CRL. APP. NOS.1398/2013, 1399/2013 AND 1414/2013




musical party. | accompanied them. In the musical party | took
more liquor and got intoxicated. | lay down on a bench and my
mobile phone was lost.0

135. It may be noted at this juncture thex his supplementary
statement recorded on 16.08.2013 under Section 313 Cr.P.C., accused
Pawan took a complete somersault from the stand taken by s in
aforesaidstatement recorded under Section 313 Cr.Rs is evident
from the answer given by him to Question N0.9. In direct
contradiction to what he had earlier stated, he statechéhdid not

know if he had accompanied accused Vinay to the DDA District
Park on that evening. On the next day, his mothé&ld him that his
father had lifted him from the said park in the night.

136. A look now at the statement of accused Vinay Sharma
recorded under Section 313 Cr.Pi@.which he introduced his
plea of alibi that he was not presentbus Ex.P1 as he had gone

to attend a musical party at a park in Green Park and made a bid
to explain the struggle marks detected on his person by6HW.
Kulbhushan Prasad during his medical examinatiddn being
asked vide Question No0.32 about his medical examination
pursuant o his arrest, the accused introduced a case of fight with
accused Ram Singh on 16.12.2042,about 8:30 P.M.as Ram
Singh had misbehaved with his sister. He further stated that both
accused Mukesh and Ram Singh had threatened to implicate him
in a falsecase. It may be noted that this is in direct contradiction
to his answer to Question No.7 wherein he stated that he did not
know accused Thakur or accused Mukesh. Further, as per him,
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after the fight he had gone to attend a party. On being
questioned wh regard to his mobile phone vide connection
N0.8285947545 in the name of Champa Devi (his mother),
resident of 3105, Ravi Dass Camp (Question No.57), he gave the

following significant answetk:

AThough the phone no. 8285947545 bel on

its sim was lost prior to 16-12-2012. My friend had concealed

my phone and when he returned it, it was not having sim card

and the memory card. 0
137. On being queried about the call detail records of the aforesaid
mobile phone (Ex.P¥23/B), which showed that oh6.12.2012 at
9:55 PM, he had made a call which was recorded by the tower-at NH
8 near IGI Airport, Mahipal Pur having Cell ID N0.55043, he stated
that he did not know anything about the call as his SIM had been lost.
He had not filed any complaint buadh telephoned the customer care
to deactivate the SIM card. It may be noted at this juncture that he
neither chose to summon any witness from the customer care nor
summoned the records to show that he had asked for deactivation of
the SIM card. Subsequdy) in answer to Question No. 217, he took
a completesomersault on his statement that the SIM Card lasis

prior to 16.12.2012 as undekr:

.217: It is in evidence against you Vinay that at the time
of your arrest a Nokia black colour mobile phone bearing IMEI
No. 35413805830824/8 was recovered from your personal
search, seized vide memo Ex.PW60/D, which you later got
released on superdari. What do you have to say?

Ans: It is correct that the said phone belongs to me
but on 16-12-2012 at about 9:30 PM while | was in the party,
one Vipin, a friend of accused Ram Singh, had taken my
phone for making a call and left the party. Later on 17-12-
2012, he returned my above phone on charging Rs.200/-
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from me but without sim card. The recording of the party,
prior to 9:30 PM, was in the said mobile phone, which |
wanted to show to S| Pratibha Sharma and SI Mandeep but
they did not look into it. It was not recovered in my
personal search. The police had recovered this mobile
phone from my house. 0

138. Finally, in answeto Question No.221, he gave his version with

regard to the events which took place on 16.12.2012 as under:

i Q. 2 2 1Do you have anything else to say?

Ans: On 16-12-2012 | was working in the Sab-fitness
Gym at Srifort Complex, Khel Gaon Marg, New Delhi. | left
the said gym at about 2:30 PM. At about 4:30/5 PM my
friend told me that Ram Singh had teased my sister when
she was going to purchase milk from the market. | along
with my brother then went to find out Ram Singh but he did
not meet us as he was not in the camp. Again at about
8/8:30 PM we again went to meet him and we found Ram
Singh near his bus Ex.P1 near the Gurudwara of our Camp.
He was drunk at that time and he started abusing us.
Thereafter, we had a scuffle and we exchanged fist blows
and blood started oozing out from my face. Even my clothes
were torn. One of his friends, who was with Ram Singh, had
also beaten me. Thereafter | returned to my jhuggi as |
became afraid because one of the brothers of accused Ram
Singh was also involved in a similar matter of rape and
there being a criminal record of his brother. | then left for a
musical party in a park at Green Park, New Delhi. | met
Pawan and that my friend Ram Babu had prepared a
video in that function. My sister and mother had also
accompanied to the said park. My other friends were also
enjoying the said party. At about 11/11:30 PM | returned to
my jhuggi and informed my parents about the scuffle | had
with accused Ram Singh. | am innocent and | have not
committed any crime. | have not done anything. | have
been involved in this case because of the enmity with
accused Ram Singh and his brother. o

139. Adverting to the statement of accused Akshay Kumar Singh
@ Thakur, hegoo introduces his plea of alibi in his statement under
Section 313 Cr.P.C.ybstating in answer to Question No.2 that he
had left Delhi on 15.12.2012. Again, in answer to Question No.70,

he states that hi's name 1| S not AT
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and he was not in Delhi on 16.12.2012, having left Delhi for his
vilage on 1512.2012 from New Delhi Railway Station, in
Mahabodhi Express. Itis his case that he was arrested from Tandwa
in Bihar. In answer to Question No0.122, he states so. The said

question and answer being apposite are reproduced hereunder:

fQ.122: It is in evidence against you that on 21.12.2012 it
was informed that you accused Askhay had come to your house
at village Kamaralangh. A raid was conducted and you were
found present in your house. Your were apprehended,
interrogated and arrested vide arrest memo Ex.PW-53/A. The
information about your arrest was conveyed to your father vide
memo Ex.PW-53/B ; your personal search was conducted vide
memo Ex.PW-53/C and your disclosure Ex.PW53/D was also
recorded. What do you have to say?

Ans: On 21-12-2012 | had come to my house from
the house of my Bua as the police had apprehended my father
and he was made to sit in the police station Tandwa. | reached
P.5 Tandwa at about 8:30 PM of 21-12-2012, where | was
apprehended by the police. The timings of 9:15 PM of 21-12-

2012, of my arrest, as shown in the ar

140. Significantly, in his statement under Section 313 Cr.P.C.,
accused Akshay @ Thakur does not dispute that he was working as a
helper in bus Ex2 owned by Shri Dinesh Yadav. On being

guestiond about the same, he concedes:

it i s correct t hat I was wor king
bus Ex.P1. | joined Ram Singh, since deceased as helper on 3-

11-2012 but | left the company of Ram Singh on 15-12-2012 at

about 10:30 AM and | left for my village at 11:30 am and | went

to New Delhi Railway Station and | left Delhi in the train at

about 2:30 PM. O

141. As regards his medical examination and his refusal to join the

test identification parade, he states in response to Question N0.199:

il do not r e menethcally exanfined aswa s
was beaten up very badly by Delhi Police team and |
was not in senses at that time. | never opted for
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joining the TIP but | was shown to the complainant in
the police station on the day of my arrival in Delhi,
before the holding of the TIP and that the police had
already taken my photographs and those were also
shown to the complainant before th

142. Thus, o behalf of three of the accused persons, namely,
accused Akshay Kumar Singh @ Thakur, Pawan Gupta @ Kalu and
Vinay Sharmathe plea of alibi has been pressed into service.

143. In the course of defence evidence, Pawan @ Kalu adduced the
testimonies of DWL to DW-4 andto counter the rebuttal evidence
adduced by the prosecution to which we shall presently advert also
produced in th witnessbox DW-16. Accused Vinay Sharma in his
defence examined DW to DW10 andto counter the rebuttal
evidence examinedDW-17. Accused Akshay @ Thakur examined
DW-11 to DW15to prove his plea of alibi

144. Needless to state that the defence plealibf taken by the
aforesaid accused persons has been strongly rebutted on behalf of the
prosecution as sham. Mr. Dayan Krishnan, learned Special Public
Prosecutor has sought to establish the falsity of the plea through
rebuttal evidence adduced by him &yamining PW83 Shri Angad
Singh, Deputy Director, HorticultureD{vision No.4), DDA, PW84
Father George Manimala, St. Thomas Church and88VBrother
R.P. Samuel, Secretary, Ebenezer Assemblythermore, it is urged

by him that the settled legal pasit is that once he is able to prove
the falsity of the plea of alibi set up by the defence, the very fact that
the defence sought to raise a false plea of alibi will go against the

accused persons.
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145. As noticed above,a@used Vinay Sharma and accused Pawan
Gupta @ Kalu have stated that they had attended a musical event in
the evening of 16.12.2012 and for the aforesaid purpose had entered
the DDA District Park, Hauz Khas at around 8:30 PM/9 PM and left
late in the night at about 11 PM with their parents @alatives, who

were also in the District Park attending the event organized by a
church; hence there was no possibility that they could have gone on a
robbing and raping spree in bus EXPr could have committed the
alleged offences.

146. Accused Akshay Kumasingh @ Thakur has taken a different
plea of alibi. As per the said accused, he left Delhi for his native
village viz, Village Karmalangh, District Aurangabad, Bihar on
15.12.2012 and hence he could not have been in the busl EBnP
16.12.2012 at theme of the commission of the alleged offences.

147. Learned defence counsel passionately argued that the
testimonies oDW-1 to DW-10 proved beyond any iota of doubt
the plea of alibi of accused Vinay Sharma and Pawan @ Kalu.
The clinching evidence was the ed footage of the musical
programme recorded by DWO Ram Babu, a friend and
neighbour of accused Vinay Sharma. The aforesaid evidence
established the presence of withesses at the Hauz Khas District
Park in the musical progamme in which accused Vinay gday
the tabla. Thalefencewitness who recorded the video clipping
DW-10 Ram Babu had aldmeen examined by the defenc&he

musical programme had been organized by the Small Christian
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Unit of the Church (SCC), the objective being to take
Christianity beynd the boundaries of the Christian community.

148. Needless to state Mr. Dayan Krishnan, learned Special Public
Prosecutor relied upon the rebuttal evidence adduced by the
prosecution, that is to say, the evidence of Deputy Director,
Horticulture (PW83), Fatler George Manimala of St. Thomas
Church (PW84) and Brother R.P. Samuel, Secretary of Ebenezer
Assembly (PW85) to contend that there was irrefutable evidence on
record to show that musical programmes and other such functions
were not permitted to be heldy the authorities concerned in the
District Park, Hauz Khas, the park being situate in a forest area
protected by the provisions of the Forest Act. This apart, the Parish
Priests of both the churches in the vicinity of the park had testified
that no suchmusical programmes were ever organized by their
churches in the said park. P84 Father George Manimala further
testified that the precincts of St. Thomas Church were large enough to
house 3,000 to 4,000 persons and there was, therefore, no necessity
for the said church to organize any musical programme outside of the
church. PWB85 Brother R.P. Samuel stated that the church to which
he belonged was a protestant church which in any case did not
organize musical programmes.

149. As already indicated above, slgmentary statements of the
accused persons under Section 313 Cr.P.C. were recorded, after the
prosecution had adduced the aforesaid rebuttal evidence, in the course
of which accused Vinay and accused Pawan @ Kalu chose to lead

further evidence by examimy DW-16 and DW17. Suffice it to state
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that there is not a whisper in the testimonies of-D&§Vand DW17

with regard to documents Ex.RPBW#/A, Ex.PW84/B, Ex.PW85/A

and Ex.PW85/B, which conclusively show that no public functions
were allowed to be helavithin the precincts of the District Park,
Hauz Khas, which was a protected area within the meaning of the
Forest Act; and in any event tiRarish Priest of the churches in the
vicinity in their testimoniesategorically stated on oath that no such
function was held by their respective church in the District Park on

the evening of 16.12.201But more abouthe pleas oélibi later on

Contentions ofdefence counsel and our findings thereon

150. At the threshold, gplea was raised by Mr. A.P. Singh on
behalf of the convict Vinay Sharma that Vinay Sharma was a
juvenile on the date of the incidentBefore examining this plea,
we note that no such plea weassed at the time arguments were
addressed before the learned Sessions Jyztgsumably for the
reason tht the issue already stood settled and decided by the
order dated 10.01.2013 passed thye Metropolitan Magistrate
(South), whereby the learned M.M. took on record the Age
Verification Reportof the accusedVinay Sharma,based on the
certified copies of tB admissionregister of the first attended
school and the admission form of the first class of M.C. Primary
Co-Ed. School, Secte8, R.K. Puram, New Delhiin addition to

the statements of the parents of the accused wherein they ha
confirmedthe age of tleir wards. It may be noted that the learned
M.M. in her order has clearly recorded the fact that the parents of
Vinay Sharma and Pawan Kumardheonfirmedthe age of their

DEATH SENTENCE REFERENCE NO.6/2013 Page86 of 340
CRL. APP. NOS.1398/2013, 1399/2013 AND 1414/2013




respectivewards as set out in th®eport which includd the
written statement ofhie parents of both the accused persons.
Learned M.M. further noted that the counsel for accused
Vinay Sharma and PawanKumar along with the said accused

had not raised any objection to theAge Verification Report

filed by the 1.0. and theaccuseddid not dispute their age to be
above 18 years at the time athe commission ofthe offence.

151. From the record it further emerges that the isaas once
again raised before the learned Sessions Cowrhich passed a
detailed order dated 24.01.2013 rejecting they@ramade by
accused Vinay in an application filed on his behalf under Section
7-A of the Juvenile Justice Act for his further medical
examination. The Court in the said order noted that all the
documents showed the date of birth of the accused to be
01.031994 which made him 18 years andnore than 9 months

old at the time of the incident. Since the genuineness of the
documents was not disputed by the accused and what the accused
stated was that his parents may have given his wrong date of birth
in schoo| and furthermoresince the Investigating Officer had
recorded the statemendf Smt. SarojSharma Principal of M.C.
Primary CoEd. School, SecteB, R.K. Puram, New Delhi andf

Shri Hari Ram Sharma, father of accused Vinay Shammerein
they had categrically stated that the date of birth of Vinay
Sharmawas 01.03.1994, the learned Sessions Court held that the
qguestion of obtainingnedicalopinion with regard to the bone age

of the accused did not arise. For arriving at the aforesaid
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conclusions, thdéearned Sessions Court relied upon the judgment
of the Honobl e St Wavae wse StateocoliUttar 1 n
Pradesh and Another, (2011) 13 SCC 75the relevant extract

whereof reads as under:

fiThe documents furnished above clearly show that the date of
birth of the appellant had been noted as 18-6-1989. Rule 12 of
the Rules categorically envisages that the medical opinion from
the Medical Board should be sought only when the
matriculation certificate or school certificate or any birth
certificate issued by a corporation or by any panchayat or
municipality is not available. We are of the view that though the
Board has correctly accepted the entry relating to the date of
birth in the marksheet and school certificate, the Additional
Sessions Judge and the High Court committed a grave error in
determining the age of the appellant ignoring the date of birth
mentioned in those documents which is illegal, erroneous and
contrary to the Rules. 0

It was further observed that :

,:9,9,9,9,0,0,0,0,0,0,0,0.0.0.0.0.9.9.0,0,0,0,0,0,0,0.0.0.0.0.0.0.9.0.0.000.0.0.4

AfWe are also satisfied that Rule 12 o
brought in pursuance of the Act describes four categories of
evidence which have been provided in which preference has
been given to school certificate over t

152. The learned Sessions Court was also guided by the
observations made by the Supreme CourtAshwani Kumar
Saxena vs. State of M.P(2012) 9 SCC 750 wherein the
Supreme Courin the context othe procedure to be followed for
enquiring into the claim of juvelity under Section 7A of the
Juvenile Justice Care and Protection ,A2000read with Rule 12

of the 2007 Rules held as under:

f29. The procedure laid down for inquiring into the specific
matters under the Code naturally cannot be applied in inquiring
into other matters like the claim of juvenility under Section 7A
read with Rule 12 of the 2007 Rules. o
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30. Consequently, the procedure to be followed under the J.J.
Act in conducting an inquiry is the procedure laid down in that
statute itself i.e. Rule 12 of the 2007 Rules.

31. We also remind all Courts/Juvenile Justice Board and the
Committees functioning under the Act that a duty is cast on
them to seek evidence by obtaining the certificate etc.
mentioned in Rules 12 (3) (a) (i) to (iii)). The courts in such
situations act as a parens patriae because they have a kind of
guardianship over minors who from their legal disability stand
in need of protection.

32Z2A"Age determination inquiryo contempl ¢
of the Act read with Rule 12 of the 2007 Rules enables the
court to seek evidence and in that process, the court can
obtain the matriculation or equivalent certificates, if available.
Only in the absence of any matriculation or equivalent
certificates, the court needs to obtain the date of birth
certificate from the school first attended other than a play
school. Only in the absence of matriculation or equivalent
certificate or the date of birth certificate from the school first
attended, the court needs to obtain the birth certificate given by
a corporation or a municipal authority or a panchayat (not an
affidavit but certificates or documents). The question of
obtaining medical opinion from a duly constituted Medical
Board arises only if the above mentioned documents are
unavailable. In case exact assessment of the age cannot be
done, then the court, for reasons to be recorded, may, if
considered necessary, give the benefit to the child or juvenile
by considering his or her age on lower side within the margin of
one year.

33. Once the court, following the above mentioned procedures,
passes an order; that order shall be the conclusive proof of the
age as regards such child or juvenile in conflict with law. It has
been made clear in sub-rule (5) or Rule 12 that no further
inquiry shall be conducted by the court or the Board after
examining and obtaining the certificate or any other
documentary proof after referring to sub-rule (3) of the Rule 12.
Further, Section 49 of the J.J. Act also draws a presumption of
the age of the juvenility on its determination.

3 4. &hére may be situations where the entry made in the
matriculation or equivalent certificates, date of birth certificate
from the school first attended and even the birth certificate
given by a corporation or a municipal authority or a panchayat
may not be correct. But court, Juvenile Justice Board or a
committee functioning under the J.J. Act is not expected to
conduct such a roving enquiry and to go behind those
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certificates to examine the correctness of those
documents, kept during the normal course of business. Only in
cases where those documents or certificates are found to be
fabricated or manipulated, the court, the Juvenile Justice Board
or the committee need to go for medical report for age
determination. o

153. In the light of the abo®, we do not find any flaw in the
reasoning of the learned M.M. as reflected in her order dated
10.01.2013 or in the order of the learned Sessions Court dated
24.01.2013. Even otherwise, both the aforesaid orders remain
unchallenged on record and the ptEguvenility raised on behalf

of accused Vinay Sharma, therefore, appears to us to be a last
ditch effort made on his behalf to seek refuge under the Juvenile
Justice Act in order to escape the criminal consequences of the
offences committed by him.

154. Mr. A.P. Singh on behalf of accused Akshay Kunmaxt
contended that the trial court did not summon crucial defence
witnessesand in particular mentioned Raju Pasw@nwatchman

of Village and PO Tandwagnd Abhay Kumaflbrother of Akshay
Kumar) as the signitant defence witnesses who were not
summoned. He further contended that crucial material pertaining
to the plea of alibi raised by accused Akshay Kumar, such as
CCTV footage of theNew Delhi Railway Stationon 15.12.12 and

in particular of Platform No.9rom where Mahabodhi Express
departed on the said datend the ticket details afeservation of
seats of Mahabodhi Express on 15.12.2012 in the nambiody
Kumar Singh were not summonedrom DRT of New Delhi

Railway Station to prove the departure of tAppellant on the
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said date. We find from the record that the aforesaid contention
of Mr. A.P. Singh is specioys$o say the least. The learned trial
court in its detailed order dated 18.07.2013 bkhoratelydealt

with the issue of defence witnessewldahe material aforesaid.

155. Insofar as Raju Paswan, watchman \dllage and Post
Office Tandwa is concerned, the said withess was held to be not
essential as the place of arrest of accused Akshay Kumar was not
in dispute and as a matter of fact subsedyeatcused Akshay
Kumar himself stated in his statement recorded under Section 313
Cr.P.C. (in answer to Question No.122) that on 21.12.2012, he
reached P.S. Tandwa and was arre$tech there Insofar aghe
ticket details of Abhay Kumamare concernedas noted by the
learned trial court in its order dated 18.07.20113e said ticket
details werenot summoned by the trial court for the reason that it
was not even the case of accused Akshay Kumar that he travelled
on a ticket in his own namand the casas set forth by him was
that he had traalled on thereservedticket of his brother Abhay
Kumar. As regards theCCTV footage of 15.12.2012 of New
Delhi Railway Station, as noted by the trial court in its ordiztied
19.7.2013, the CCTV footagethough sinmoned by the learned
trial court could not be produced as the same had not been
preserved by the concerned control roand a certificate to this
effect was placed otherecordof the trial court by the Id. Spl. PP
156. Faced with the aforesaid situationyM\.P. Singh attempted

to argue that the prosecution had failed to produce Dr. Naresh

Trehan as a witness and this rendered doubtful the medical report
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Ex.PW-64/DA regarding the reasons for shifting the prosecutrix to
Singapore for medical treatment.

157. We find from a perusal of the order dated 18.07.2013
(supra) that the learned trial court in its said order specifically
noted the fact that Dr. Naresh Trehan need not be summoned since
the purpose of his visito Singaporehad already been proved on
record bythe statement of Dr. P.K. Verma (RB2). This apart, it

Is relevant to note that P\@4 Dr. B.D. Athani categorically stated
In his crossexamination that the only role played by Dr. Naresh
Trehan was in respect of the provision af ambulancefor the
transportation of the prosecutrix to SingaporeThe relevant

extract of the crosexaminationof the said withess as undek:

AThe final d d ¢the sictim rabroad was &ken
after the visit of Dr Trehan. VOL:'The decision was already
taken by the team of the treating doctors and since the
involvement of Dr. Trehan was required because of the
facility of Air Ambulance, which they could arrange.
After consulting Dr. Trehan, the entire medical team
treating the prosecutrix took a final decision to shift the
patient abroad and then all the doctors informed me about
this decision. o

158. Mr. A.P. Singh next submitted that the use of rods as
weapors of offence was not mentioned in the MLC of the
prosecutrix (Ex.PWA9/B) and furthermore the weapousedare
notevenment i oned i n the compAandnant 0
this fact is completely destructive of the fabric of the prosecution
version

159. As already noted by us, the prosecutrix after being assaulted

with lethal weapos/iron rodsand gangraped was throw out of
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the moving busn a cold winter nighof 16.12.2012and in such a
condition she has given a descriptiaf the incidentas much as
she couldkeeping in mind her extremedyritical condition before

her first treating doctor, namely, Dr. Rashthuja (PW49). Itis
apposite that PWA9 Dr Ahuja, in her crossexamination when
guestioned as to why the MLC did not bear the signatures of the
prosecutrix but a thumb impression was affixed thergawe the
following graphic description of the physicalondition of the

prosecutrixat the relevant tinte

fWwhen | had first seen the prosecutrix, she was cold and
clammy i.e. whitish (due to vasoconstriction). | gave her IV
line and warm saline. The purpose was to stabilize her
pulse and BP. The pulse was weak and even her blood

,,,,,,,,,,

pressure was low. ééeéééeeéeéeé. Since the
prosecutrix was shivering and was cold so instead of taking her
signature we asked the prosecutrix to give her thumb
i mpression for consent. 0

160. In such circumstances our view,when she wasuffering

from extreme trauma and her physical condition was extremely
critical, it would be unreasonable to expect the prosecutrix to
narrate intricatedetails of the incidento the treating doctor

Insofar as the complainant is concerned, the cordenthat the

weapors used aren ot mentioned in the <con
again wholly irrelevant. In any event, in the first statement
recorded of the complainafPW-1) by S.I. Subhash (PW4) at

about 3:45 AMon 17.12.2012 (P\WL/A), on the basis of which

the First Information Report was registeretthere is a clear

mention of the use afon rods as weapa@of offenceand thus by
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no stretch it can be said that iron rods were subsequently
introduced in the prosetion version of the incident

161. At the risk ofrepetition, it deserves to be notddat he rods
Ex.P-49/1 and Ex.R49/2 were recovered at the instance of
accused Ram Singh (since deceased).-8\&I Pratibha Sharma,
the Investigating Officer of this case has deposed that accused
Ram Singh had led heo the bus (Ex.HA) and had taken out two

Il ron rods from the shelf of t he
having blood stains. The said rods were sealed with the seal of
P.S. and after being deposited with the malkhana were sent for
forensic examination.PW-45 Dr. B.K. Mohapatra, who prepared
the DNA report testified to the fact that the DNA profile
developed from the blood stains from both the iron rods was
found consistent with the DNA profile of the prosecutrix. These
rods were also mentioned in theo dying declarations of the
prosecutrixrecorded by the S.D.M. (P\®7/A) and the M.M.
(PW-30/A) respectively Further, the concerned doctors of SJ
Hospital opined that the recteginal injury of the prosecutrix
could be caused by the rods Ex4B/1 andEx.P-49/2 vide their
medical opinion Ex.PWA9/G. Hence, the user of rods in the
crime stands established to the hilt. The contention that the
victims do not refer to the use of iron rods in their MiLtBus
pales into insignificance. The subsequenttestents of the
victims establishes the user of the rods E4¥1 and Ex.P49/2,
which also stands corroborated by the medical and scientific

evidence on record.
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162. With reference to thdirst statement of the complainant
(Ex.PW£1/A) on the basis of which FSt Information Report was
recorded, Mr. A.P. Singh submitted that as per this statement
made by the complainant there were four plus two persons in the
bus, in addition to the driveand this is clearly contradictory to
the case of the prosecutionWe find that this contention igx
facie wrong as a reading of the document clearly shows that after
t he wladtthe nGmericalh is mentioned in brackets. This is
also clear from the fact thabe words used are Dr i ver ke
char | a d k e, mdmang hhereby that there were four
boys in all, including the driver. Further,subsequently in the
same document (Ex.PM/A), the complainant states that when
the buswasascending the flyover to the Airport, three boys came
from the cabin and asked him fno u | | awhegrel aregy®u N
going with the girlatnighin and t hey starihed
foul language One of those boys apped him and he (the
complainant) too slppedhim. Then all the three started beating
him. Just then, the other two boyis@came there. All of them
started beating and hitting him jointly. This portion of the
statement of the complainant clearly shows that apart from the
driver there were five other boys present in the bus as per the

compl ainant 6s v er Wil/d.n Evennothetvase,u me n t

the compl ai nant 614A) redorddd eambeun 345 ( E x .

AM on 17.12.2012 has to be read in conjunction with his

statements made immediately thereafter on the same day, i.e., at

7:30 AM and at 12:00 Noon (Ex.PA80/D-1 and Ex.RV-80/D-3),
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all of which were recorded in close proximity with each othkr.

his second supplementary statement Ex:8WD-3, the
complainant clearly stated that in the cabin of the bus in addition
to the driver, three boys were seated and outside tha oale boy

was seated on the side of the bus having two seats and one boy
was seated on the side of the bus having three seats, thatlis, in a
6 boys. This statement was recorded aBQ®.M.on 17.12.2012

and Ram Singh, who was the first of the accugmdsons to be
arrested, was arrestedl 4:15 PM orthe same day

163. Mr. A.P. Singh next contended that the eviderdethe
prosecutionis replete with innumerable glaring contradictions,
inconsistencies, idcrepancies, deficiencies, drawbacks and
infirmities, which are not minodiscrepanciesn the fringe. The
depositions of the prosecution witnessesre neither cogent nor
coherent and do not inspire confidence. Still the learned trial
court has relied upon their statements. The reliability of the
witnesses, who have made improvements and have been
confronted with their previous statements, has not been adjudged
by the trial court keeping in mind the basic principles of
appreciation of evidence applicable to a criminal trial.

164. Reliance was placed by M6inghin this context upon the
judgments ofMaharaj Singh vs. State of U.P. (19928 ACC 506
Padigi Narasimha vs. State, 1996 Criminal Law Journal (AP) 2997
and Zamir Ahmed vs. State, 1996 Criminal Law Journal (Delhi)
2354
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165. In Ma har aj c&e(sugrd),Ghe Allahabad High Court
held that by virtue of the explanation to Section (26Zr.P.C., an
omission to state a fact or circumstance in the statement referred to in
subsection (1) may amount to contradiction if the same appears to be
significant andotherwise relevant having regard to the context in
which such omission occurs and whether any omission amounts to a
contradiction in the particular context shall be a question of fact.

166. In Padigi Narasimha (supra)oo, reference was made to the
proviso toSection 162(1) and the explanatiadded to the Section
and it was held that it was clear therefrom that both the omission and
contradiction have to be proved either by the prosecution or by the
accused, as the case may be, depending upon the circumgtances

each case. The Court, however, entered the following caveat:

f22. When the accused or the defence did not take any interest
in establishing such contradictions or omissions in accordance
with law, he is not entitled to take such contentions in this Court
that there has been improvement in the case of the
prosecuton,due t o omi ssions or contradiction

167. In Zamir Ahmed(supra), a Division Bench of this Court made
the following observations which we note are of no avail to the

Appellants in the insint case:

A(14) The second question which arises
instant case is as to whether the contradictions pointed out by
the learned counsel for the appellant are so material as to set at
naught the entire case of the prosecution? Our reply to the
above query is an emphatuttocragkn o 6 . It wol
to find out a case which is bereft of embellishment,
exaggeration, contradictions and inconsistencies. The said
things are natural. Such contradictions and inconsistencies are
bound to creep in with the passage of time. If the withesses are
not tutored they would come out with a natural and
spontaneous version on their own. The two persons on being
asked to reproduce a particular incident which they have
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witnessed with their own eyes would be unable to do so in like
manner. Each one of them will narrate the same in his own
words, according to his own perception and in proportion to his
intelligence power of observation.

(15) The above view which we are taking finds support from the
opinion of the Hon'ble Supreme Court. It was opined in Boya
Ganganna v. State of Andhra Pradesh, AIR 1976 SC 1541 :

(1976 Cri LJ 1158) e . . . . AMi nor contradictions

appear when ignorant and illiterate women are giving evidence.
Even in case of trained and educated persons, memory
sometimes plays false and this would be much more so in case
of ignorant and rustic women. It must also be remembered that
the evidence given by a witness would very much depend upon
his power of observation and it is possible that some aspects of
an incident may be observed by one withess while they may not
be witnessed by another though both are present at the scene
of offence. 0O

168. Mr. DayanKrishnan,learned Special Public Prosecuton, the

other hand, relied uponthe ggdne nt s of t he
in Jaswant Singh vs. State ddaryana, (2000) 4 SCC 484Subodh
Nath vs. State of Tripura, (2013) 4 SCC 122d Pudhu Raja vs.
State, (2012) 11 SCC 196In Jaswant Singh (supra)the Supreme

Court while opining that # omissions were not contradictions in the

Honobl

said case made the following pertinent observatio(&8CC, page

501)

DEATH SENTENCE REFERENCE NO.6/2013

i 4 7Section 161(2) of the Code requires the person making
the statements fto answer truly all questions relating to such
case, put to him by such officer....a It would, therefore, depend
on the questions put by the police officer. It is true that a certain
statement may now be used under Section 162 to contradict
such witness in the manner provided by Section 145 of the
Indian Evidence Act, 1872. Previously, the law was as
enunciated in Tahsildar Singh v. State of Uttar Pradesh [AIR
1959 SC 1012] as:

i ( omissions, unless by necessary implication be

deemed to be part of the statement, cannot be used to

contradict the statement made in the witness-box; 0

CRL. APP. NOS.1398/2013, 1399/2013 AND 1414/2013

Page98 of 340

e



DEATH SENTENCE REFERENCE NO.6/2013

48. Now the explanation to Section 162 provides that an

omission to state a fact in the statement may amount to a

contradiction. However, the explanation makes it clear that the

omission must be a significant one and fotherwise relevanto

having regard to the context in which such omission occurs and
whether any omission amounts to a contradiction in the
particular context shall be a question of fact.

49. Reading Section 161(2) of the Criminal Procedure Code
with the explanation to Section 162, an omission in order to be
significant must depend upon whether the specific question, the
answer to which is omitted, was asked of the witness. In this
case the Investigating Officer, PW 13 was not asked whether he
had put questions to Gurdeep Kaur asking for details of the
injuries inflicted or of the persons who had caused the injuries.0

i &. Once we find that the eye witness account of PW 13 is
corroborated by material particulars and is reliable, we cannot
discard his evidence only on the ground that there are some
discrepancies in the evidence of PW 1, PW 2, PW 13 and PW
19. As has been held by this Court in State of Rajasthan v.
Kalki (1981) 2 SCC 752, in the deposition of witnesses there
are always normal discrepancies due to normal errors of
observation, loss of memory, mental disposition of the
witnesses and the like. Unless, therefore, the discrepancies are
ifmateri al di screpancieso so
about the credibility of the witnesses, the Court will not discard
the evidence of the witnessesé ... 0

following pertinent observations(SCC, page 202)

fil8. While appreciating the evidence, the court has to take
into consideration whether the contradictions/ omissions were of
such magnitude so as to materially affect the trial. Minor
contradictions, inconsistencies, embellishments or
improvements in relation to trivial matters, which do not affect
the core of the case of the prosecution, must not be made a

CRL. APP. NOS.1398/2013, 1399/2013 AND 1414/2013

discrepancies when it is corroborated in enal particulars.
Answering the question in the negativiee Supreme Court opined:
(SCC, page 128 to 129)

as

170. In Pudhu Raja (supra),the Supreme Courimade the
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169. In the caseSubodh Nath (suprap question arose whether an

o

eyewitness testimony can be discarded only on the basis of some
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ground for rejection of evidence in its entirety. The trial court,
after going through the entire evidence available, must form an
opinion about the credibility of the witnesses, and the appellate
court in the normal course of action, would not be justified in
reviewing the same again, without providing justifiable reasons
for the same. [Vide State vs. Saravanan, (2008) 17 SCC 587]

19. Where the omission(s) amount to a contradiction, creating
a serious doubt regarding the truthfulness of a witness, and the
other witness also makes material improvements before the
court, in order to make the evidence acceptable, it would not be
safe to rely upon such evidenceé ... 0

171. In a recent judgment rendered by the Supreme ColEssa

@ Anjum Abdul Razak Memon vs. Thetate & Maharashtra, JT

2013 (6)SC1L the HonoOble Supreme Court
aspect ofimprovementsgdiscrepancies and contradictions which do

not touch the core of the prosecution casdallews:- (JT, page 160

to 162)

f276. It is contended on behalf of the appellant that evidence of
the aforesaid eye witnesses is unreliable, untrustworthy and
without any basis in order to reach to the conclusion of any guilt
to justify the detention of the appellant any further in custody. It
is further submitted that substantial improvements have been
made by these witnesses during their evidence. We are unable
to accept the same. All the eye-withesses to the said incident
have consistently deposed that the appellant came out of the
van whi ch came t oonyFat dviahint. Mieey 6 s Col
identified the appellant before the Court during dock
proceedings as well as in the test identification parade. They
further identified the Maruti Van bearing number MP-D-13-385
as the vehicle in which the appellant along with other co-
accused came to the scene of the crime. The contradictions
pointed out by the counsel on behalf of the appellant are minor
contradictions and does not go to the root of the matter. With
regard to the same, the following observations of this Court in
State of Uttar Pradesh v. Krishna Master, [JT 2010 (8) SC
240 : (2010) 12 SCC 324] are relevant.

fil5. Before appreciating evidence of the withesses
examined in the case, it would be instructive to refer to
the criteria for appreciation of oral evidence. While
appreciating the evidence of a witness, the approach
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must be whether the evidence of the witness read as a
whole appears to have a ring of truth. Once that
impression is found, it is undoubtedly necessary for the
court to scrutinise the evidence more particularly
keeping in view the deficiencies, drawbacks and
infirmities pointed out in the evidence as a whole and
evaluate them to find out whether it is against the
general tenor of the evidence and whether the earlier
evaluation of the evidence is shaken as to render it
unworthy of belief. Minor discrepancies on trivial
matters not touching the core of the case,
hypertechnical approach by taking sentences torn out
of context here or there from the evidence, attaching
importance to some technical error committed by the
investigating officer not going to the root of the matter
would not ordinarily permit rejection of the evidence as
a whole.

16. If the court before whom the witness gives
evidence had the opportunity to form the opinion about
the general tenor of the evidence given by the witness,
the appellate court which had not this benefit will have
to attach due weight to the appreciation of evidence by
the trial court and unless the reasons are weighty and
formidable, it would not be proper for the appellate
court to reject the evidence on the ground of variations
or infirmities in the matter of trivial details. Minor
omissions in the police statements are never
considered to be fatal. The statements given by the
witnesses before the police are meant to be brief
statements and could not take place of evidence in the
court. Small/Trivial omissions would not justify a finding
by court that the witnesses concerned are liars. The
prosecution evidence may suffer from inconsistencies
here and discrepancies there, but that is a shortcoming
from which no criminal case is free. The main thing to
be seen is whether those inconsistencies go to the root
of the matter or pertain to insignificant aspects thereof.
In the former case, the defence may be justified in
seeking advantage of incongruities obtaining in the
evidence. In the latter, however, no such benefit may
be available to it.

17. In the deposition of witnesses, there are always
normal discrepancies, howsoever honest and truthful
they may be. These discrepancies are due to normal
errors of observation, normal errors of memory due to
lapse of time, due to mental disposition, shock and
horror at the time of occurrence and threat to the life. It
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is not unoften that improvements in earlier version are
made at the trial in order to give a boost to the
prosecution case, albeit foolishly. Therefore, it is the
duty of the court to separate falsehood from the truth.
In sifting the evidence, the court has to attempt to
separate the chaff from the grains in every case and
this attempt cannot be abandoned on the ground that
the case is baffling unless the evidence is really so
confusing or conflicting that the process cannot
reasonably be carried out. In the light of these
principles, this Court will have to determine whether
the evidence of eyewitnesses examined in this case
proves the prosecution case. o0

277. In State of H.P. v. Lekh Raj, [JT 1999 (9) SC 43 : (2000)
1 SCC 247, it was observed:

7. I n support of the impugned judg
counsel appearing for the respondents vainly
attempted to point out some discrepancies in the
statement of the prosecutrix and other witnesses for
discrediting the prosecution version. Discrepancy has
to be distinguished from contradiction. Whereas
contradiction in the statement of the witness is fatal for
the case, minor discrepancy or variance in evidence
will not make the prosecution's case doubtful. The
normal course of the human conduct would be that
while narrating a particular incident there may occur
minor discrepancies, such discrepancies in law may
render credential to the depositions. Parrot-like
statements are disfavoured by the courts. In order to
ascertain as to whether the discrepancy pointed out
was minor or not or the same amounted to
contradiction, regard is required to be had to the
circumstances of the case by keeping in view the
social status of the withesses and environment in
which such witness was making the statement. This
Court in Ousu Varghese v. State of Kerala held that
minor variations in the accounts of the witnesses are
often the hallmark of the truth of their testimony. In
Jagdish v. State of M.P. this Court held that when the
discrepancies were comparatively of a minor character
and did not go to the root of the prosecution story, they
need not be given undue importance. Mere congruity
or consistency is not the sole test of truth in the
depositions. This Court again in State of Rajasthan v.
Kalki held that in the depositions of witnesses there
are always normal discrepancies, however, honest and
truthful they may be. Such discrepancies are due to
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normal errors of observation, normal errors of memory
due to lapse of time, due to mental disposition such as
shock and horror at the time of occurrence, and the
like. Material discrepancies are those which are not
normal and not expected of a hormal person.

8. Referring to and relying upon the earlier
judgments of this Court in State of U.P. v. M.K.
Anthony, Tahsildar Singh v. State of U.P.,
Appabhai v. State of Gujarat and Rammi v. State of
M.P.,this Court in a recent case Leela Ram v. State of
Haryana held:

iThere are bound to be some disc
between the narrations of different witnesses
when they speak on details, and unless the
contradictions are of a material dimension, the
same should not be used to jettison the
evidence in its entirety. Incidentally,
corroboration of evidence with mathematical
niceties cannot be expected in criminal cases.
Minor embellishment, there may be, but
variations by reason therefor should not render
the evidence of eyewitnesses unbelievable.
Trivial discrepancies ought not to obliterate an
otherwise acceptable evidence....

The court shall have to bear in mind that
different witnesses react differently under
different situations: whereas some become
speechless, some start wailing while some
others run away from the scene and yet there
are some who may come forward with courage,
conviction and belief that the wrong should be
remedied. As a matter of fact it depends upon
individuals and individuals. There cannot be
any set pattern or uniform rule of human
reaction and to discard a piece of evidence on
the ground of his reaction not falling within a set
pattern is unproductive and a pedantic
exercise. o

278. In Waman v. State of Maharashtra, (2011) 7 SCC 295),
it was observed:

fi 3 & is clear that not all the contradictions have to be
thrown out from consideration but only those which go
to the root of the matter are to be avoided or ignored.
In the case on hand, as observed earlier, merely on the
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basis of minor contradictions about the use and nature
of weapons and injuries, their statements cannot be
ignored in toto. o

To sum up, there are bound to be some discrepancies
between the narrations of different witnesses and unless the
contradictions are of a material dimension, the same should not
be used to disbelieve the evidence in its entirety. In view of the
above, we are of the view that the contradictions pointed out by
the counsel on behalf of the appellant are minor contradictions
and does not render the evidence unbelievable.o

172. In State of U.P. v. Nareshnd Others (2011) 4 SCC 324he
Supreme Court after considering a large number of its earlier
judgments held(SCC, page 334)

f30. In all criminal cases, normal discrepancies are bound to
occur in the depositions of withesses due to normal errors of
observation, namely, errors of memory due to lapse of time or
due to mental disposition such as shock and horror at the time
of occurrence. Where the omissions amount to a contradiction,
creating a serious doubt about the truthfulness of the witness
and other witnesses also make material improvement while
deposing in the court, such evidence cannot be safe to rely
upon. However, minor contradictions, inconsistencies,
embellishments or improvements on trivial matters which do not
affect the core of the prosecution case, should not be made a
ground on which the evidence can be rejected in its entirety.
The court has to form its opinion about the credibility of the
witness and record a finding as to whether his deposition
inspires confidence.

i 9 . Exaggerations per se do not render the
evidence brittle. But it can be one of the factors to
test credibility of the prosecution version, when the
entire evidence is put in a crucible for being tested
on the touchstone of credibility.0

Therefore, mere marginal variations in the statements of a
witness cannot be dubbed as improvements as the same may
be elaborations of the statement made by the witness earlier.
The omissions which amount to contradictions in material
particulars i.e. go to the root of the case/materially affect the
trial or core of the prosecution's case, render the testimony of
the witness liable to be discredited. [Vide State vs. Saravanan,
Arumugam vs. State, Mahendra Pratap Singh vs. State of
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U.P. and Sunil Kumar Sambhudayal Gupta (Dr.) vs. State of
Maharashtra].o

173. Thus, the law is well settledthat in case there are minor
contradictions in the depositions of the witnesses the same are bound
to be ignored. In cad@oweverthe contradictions are so material that
the same gootthe root of the case, materially affect the trial or core
of the prosecution case, the court has to form its opinion about the
credibility of the witnesses and find out as to whether their
depositions inspire confidencdn the instant case, learned eete
counsel has failed to demonstrate from the evidence of the ey
witness/complainant and the evidence of other prosecution witnesses
such discrepancies, omissions, improvements and the like as would
enable us to reject their testimonies after testiegstime on the anvil

of the law laid down by the Apex Court.

174. Mr. A.P. Singhnextcontended that the whole of the case of
the prosecution deserved to be discarded as no public watmess
were joined in the investigation by the investigating agency either
at the time of the arrest of the accused persons or at the time of the
recoveries effected from them. Insofar as the absence of public
witnesses at the time of arrest is concerned, it may be noted that
the only requirement in law at the time of arrest istfar arresting
officer to comply with the provisions of Section 41B of the Code
of Criminal Procedure. In the present cas&ffice it to note that

the provisions of Section 41B have been complied with in that at
the time of the arrest of Ram Singh and Msk vide arrest

memos Ex.PWr74/D and Ex.PW58/B respectively, the relatives
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informed were Suresh (brother) and Raju (brother). At the time of
arrest of accused Pawan vide arrest memo ExG@YR, the
relatives informed were Hira LalGupta (father) and Raju
(neighbour). Arrest memo (Ex.PM0/B) in respect of accused
Vinay shows that Hari Rar8harma(father) and Raju (neighbour)
were informed while arrest memo Ex.PY¥8/A of accused Akshay
shows that Saryu Singh (father) was informed.

175. In contextof the contention with regard to nofjoining of
public witnesses at the time of recovery, reference may usefully
be made to the judgment of the Supreme Couftate (Govt. of

NCT of Delhi) vs. Sunil, (2001) 1 SCC 652n the said case, two
sex meniacdibidinously ravaged a femalehild of four like wild
beasts and finished her offfhe recovery oblood stainednickers of

the deceased on the basis of the statement made by the accused before
the policewas evidenced by the seizure memo prepared by the
Investigaing Officer which was sought to be assailed by the defence
on the ground of absence of independent wiessshen the
Investigating Officer recorded the statement of the accused. The
Supreme Court brushing aside the said argument held that the
circumstane relating to the recovery of the blood stained knkér

the ravisled child was a formidableneand the mere absence of an
independent witness when the Investigating Officer recorded the
statement of the accused and the knickers were recovered pucsuant
the said statement was not a sufficient ground to discard the evidence
under Section 27 of the Evidence Act. The relevant extract of the
judgment reads as undefSCC, pag®&61)

DEATH SENTENCE REFERENCE NO.6/2013 Pagel06o0f 340
CRL. APP. NOS.1398/2013, 1399/2013 AND 1414/2013




DEATH SENTENCE REFERENCE NO.6/2013

fil9. In this context we may point out that there is no
requirement either under Section 27 of the Evidence Act or
under Section 161 of the Code of Criminal Procedure, to
obtain signhature of independent withesses on the record in
which statement of an accused is written. The legal
obligation to call independent and respectable inhabitants
of the locality to attend and witness the exercise made by
the police is cast on the police officer when searches are
made under Chapter VII of the Code. Section 100(5) of the
Code requires that such search shall be made in their presence
and a list of all things seized in the course of such search and of
the places in which they are respectively found, shall be
prepared by such officer or

find out a thing or document about which the searching officer
has no prior idea as to where the thing or document is kept. He
prowls for it either on reasonable suspicion or on some
guesswork that it could possibly be ferreted out in such
prowling. It is a stark reality that during searches the team
which conducts the search would have to meddle with lots of
other articles and documents also and in such process many
such articles or documents are likely to be displaced or even
strewn helter-skelter. The legislative idea in insisting on such
searches to be made in the presence of two independent
inhabitants of the locality is to ensure the safety of all such
articles meddled with and to protect the rights of the persons
entitled thereto. But recovery of an object pursuant to the
information supplied by an accused in custody is different
from the searching endeavour envisaged in Chapter VIl of
the Code. This Court has indicated the difference between the
two processes in the Transport Commr., A.P., Hyderabad v. S.
Sardar Ali [(1983) 4 SCC 245 : 1983 SCC (Cri) 827 : AIR 1983
SC 1225] . Following observations of Chinnappa Reddy, J. can
be used to support the said legal proposition: (SCC p. 254, para
8)

AfSection 100 of the Cri mi
which reference was made by the counsel deals
with searches and not seizures. In the very nature
of things when property is seized and not
recovered during a search, it is not possible to
comply with the provisions of sub-sections (4) and
(5) of Section 100 of the Criminal Procedure Code.
In the case of a seizure under the Motor Vehicles
Act, there is no provision for preparing a list of the
things seized in the course of the seizure for the
obvious reason that all those things are seized not
separately but as part of the vehicle itsel f . 0

CRL. APP. NOS.1398/2013, 1399/2013 AND 1414/2013

ot her p
witnesseso. | t mu st be remembered t

nal

Pagel07of 340

Proced



20. Hence it is a fallacious impression that when recovery
is effected pursuant to any statement made by the accused
the document prepared by the investigating officer
contemporaneous with such recovery must necessarily be
attested by the independent witnesses. Of course, if any
such statement leads to recovery of any article it is open to the
investigating officer to take the signature of any person present
at that time, on the document prepared for such recovery. But if
no witness was present or if no person had agreed to affix his
signature on the document, it is difficult to lay down, as a
proposition of law, that the document so prepared by the police
officer must be treated as tainted and the recovery evidence
unreliable. The court has to consider the evidence of the
investigating officer who deposed to the fact of recovery based
on the statement elicited from the accused on its own worth.

21. We feel that it is an archaic notion that actions of the police
officer should be approached with initial distrust. We are aware
that such a notion was lavishly entertained during the British
period and policemen also knew about it. Its hangover persisted
during post-independent years but it is time now to start placing
at least initial trust on the actions and the documents made by
the police. At any rate, the court cannot start with the
presumption that the police records are untrustworthy. As a

proposition of law the presumption should be the other way
around.o

176. In Dr. Sunil Clifford Daniel vs. State of Bnjab, (2012) 11
SCC 205 the Supreme Court relying upon its earlier judgmenhén
case ofSunil (supra)reiterated the law laid down by it in the said
judgment. In the said case, the Appellastused had made a
disclosure statement, on the basis ofickha @mnchnama was
prepared and recovernapchnamas were also made. The evidence
on record revealed that the same were duly signetivoypolice
officials, and one independenanrh witness, who was admittedly
not examined. Therefore, a question arasgarding theeffect of
non-examination of the saidgach witness, and also the sanctity

of the evidence, in respect of recovery made only by two police
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officials. Referring to the law laid down ithe case of Sunil
(supra), the Supreme Court opined thdite norexamination of

the panch witness would not render the discovery incredible. It
was observed that no question having been put to the Investigating
Officer in his crossexamination, as to why the prosecution had
withheld the said witness and the |.@eing the only competent
person to answer the quethe nonexamination of the saidgach
witness was inconsequential and sanctity of evidence in respect of
recovery made only by two police officials was not affected
thereby.

177. In Ashok Kumar Chaudhary ad Othersvs. State of Bihay
(2008) 12 SCC 17dealing with the contention of the Appellants that
the incident having taken place at a public place in the evening,
prosecution ought to have examined some independent witnesses and
having failed to do so, ¢éhevidence of theelatedwitness should be
discarded, the Supreme Court observed4KaCC, Page 176)

A7 . XXXXXKXXXXXXIIXEXXXXIIXXKXIEXHXKXXIXXHXXIXXKXXIXIXXXKXKX .
Though it is true that the incident having taken place near the
market around 6 p.m. on 17-7-1988, the prosecution should
have attempted to secure public withesses who had witnessed
the incident, but at the same time one cannot lose sight of the
ground realities that the members of the public are generally
insensitive and reluctant to come forward to report and depose
about the crime even though it is committed in their presence.
In our opinion, even otherwise it will be erroneous to lay down
as a rule of universal application that non-examination of a
public witness by itself gives rise to an adverse inference
against the prosecution or that the testimony of a relative of the
victim, which is otherwise creditworthy, cannot be relied upon
unl ess corroborated by public witnesses

178. In Pramod Kumar vs. State (Government of NCT of Delhi),
(2013) 6 SCC 588the Supreme Courbnce again repelled the
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submission that the whole case of fltesecution should be thrown
overboard because of nexamination of independent withesand
reliance on the official witnesses cannot be acceptédyas held
(SCC, Page 8-

f13. This Court, after referring to State of U.P. v. Anil Singh

[1988 Supp SCC 686 : 1989 SCC (Cri) 48] , State (Govt. of

NCT of Delhi) v. Sunil [(2001) 1 SCC 652 : 2001 SCC (Cri)

248] and Ramjee Rai v. State of Bihar [(2006) 13 SCC 229 :

(2007) 2 SCC (Cri) 626] has laid down recently in Kashmiri Lal

v. State of Haryana [(2013) 6 SCC 595 : 2013 AIR SCW 3102]

that there is no absolute command of law that the police officers

cannot be cited as witnesses and their testimony should always

be treated with suspicion. Ordinarily, the public at large show

their disinclination to come forward to become witnesses. If the

testimony of the police officer is found to be reliable and
trustworthy, the court can definitely &

179. Next, it was strongly comended by Mr. A.P. Singh that a
shadow of doubt was cast on the prosecution version with regard to
the seizure of the buss the secret information received by the I.0.
with regard to the location of the bus has not been disclosed by the
prosecution thouch the case of the prosecution is that the Wwas
seized pursuant to secret information received by the Investigating
Officer from Ravi Dass Camp, Sectdr R.K. Puram. Suffice it to
note in this regard that Indian Evidence Act, 1872 provides that no
police officer shall be compelled to disclose secret information
received by him/her. (See Sections 124 and 125 Evidence Act, 1872).
180. Mr. A.P. Singh then contended that the story of the
investigating agency that ash was recovered by the investigators from
nearthe place where the bus was seized and the said recovery led to
the seizure of the ash and the partly burnt clothes, was an entirely

concocted one. We are afraid the aforesaid contention of the learned
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defence counsel is contrary to the record in thatseizure memo
(Ex.PW-74M) clearly shows the recovery of partly burnt clothes
(kaprey ke tookrgy Further, in the CFSL report the relevant parcel
Exhibit 13 is described to contain partly burnt cloth pieces along with
ash. Thus, the seizure memo ExHFWM and the CFSL report
(Ex.PW-76/E) completely negate this contention of the defease
well.
181. In the context of refusal of the accus&ppellant Vinay to
participate in TIP, Mr. Singh relied upon the following judgments in
support of his contention thag¢fusal of the Appellant Vinay Sharma
to participate in the Test Identification Parade was not sufficient to
inculpate hime
() Mohd. Abdul Hafeez vs. State of Andhra Pradesh,
(1983) 1 SCC 143.
(i) State vs. Magqsood Ahmed @ Ashraf Abbu Mujahid
ILR (2010)1 Del 614 : (2009) 163 DLT 39
(i) Hukam Singh vs. State (NCT of Delhi), 2011 (3)
Crimes 278 (Del.).
(iv) Prahlad Singh vs. State of Madhya Pradesh, (1997) 8

SCC 515.

(v) Stateof Madras vs. Hussaini, 1987 (1) Crimes (MP)
4112.

(vi) Sadhoo alias Sadhurma vs. State of M.P., 1997 Crl. L.J.
2809.

182. A careful perusal of the law laid down in the aforesaid

judgments shows that what in effect has been held by the Courts from
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time to time is that identification of the accused during Test
Identification Proceedings a relevant evidendending assurance to

a Court of an accused being correctly identified by a witness and
refusal to participate in the same without any justifiable cause is an
incriminating piece of evidence, but a conviction in a criminal trial
canrot be sustained merely on an accused refusing to participate in
the Test Identification Proceedings even on an unjustifiable ground.
Nor can conviction be sustained where the accused is identified in
Court after a long delay in cases where no Test ldestibn Parade

has been held and there is nothing to connect the accused with the
crime. Test ldentification Proceedings are also rendered meaningless
where the accused is shown to the witness prior to the conduct of the

Test Identification Proceedings.

183. We pause here to note the legal position in respect of
identification by way 6 TIP and dock identification as enunciated by
the Supreme Court in the case [D&na Yadav v. State of Bihar
(2002) 7 SCC 29%whereafter an elaborate discussion on the subject,
the Supreme Court summed up its conclusions as urf{@eC, page
315

fi38. In view of the law analysed above, we conclude thus

(a) If an accused is well known to the prosecution withesses

//////////////

(b) In cases where according to the prosecution the accused is
known to the prosecution witnesses from before, but the said
fact is denied by him.

////////////////////////

eeeeeeeeeeeee . eeeceeeeeecece

(c) Evidence of identification of an accused in court by a witness
is substantive evidence whereas that of identification in test
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identification parade is, though a primary evidence but not
substantive one, and the same can be used only to corroborate
identification of the accused by a witness in court.

(d) Identification parades are held during the course of
investigation ordinarily at the instance of investigating agencies
and should be held with reasonable dispatch for the purpose of
enabling the witnesses to identify either the properties which
are the subject-matter of alleged offence or the accused
persons involved in the offence so as to provide it with materials
to assure itself if the investigation is proceeding on right lines
and the persons whom it suspects to have committed the
offence were the real culprits.

(e) Failure to hold test identification parade does not make the
evidence of identification in court inadmissible, rather the same
is very much admissible in law, but ordinarily identification of an
accused by a witness for the first time in court should not form
the basis of conviction, the same being from its very nature
inherently of a weak character unless it is corroborated by his
previous identification in the test identification parade or any
other evidence. The previous identification in the test
identification parade is a check valve to the evidence of
identification in court of an accused by a witness and the same
is a rule of prudence and not law.

(f) In exceptional circumstances only, as discussed above,
evidence of identification for the first time in court, without the
same being corroborated by previous identification in the test
identification parade or any other evidence, can form the basis
of conviction

(g) Ordinarily, if an accused is not named in the first information
report, his identification by witnesses in court, should not be
relied upon, especially when they did not disclose hame of the
accused before the police, but to this general rule there may be
exceptions as enumerated above. 0

184. In a recent judgment renderedSheo Shankar Singlvs. State

of Jharkhand, (2011) 3 SCC 654their Lordships ave lucidly
reviewed the legal position with regard to identification as under
(SCC, Pagé71)):-

46 . It is fairly wel!/l settled that [
the court by the witness constitutes the substantive evidence in
a case although any such identification for the first time at the
trial may more often than not appear to be evidence of a weak
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character. That being so a test identification parade is
conducted with a view to strengthening the trustworthiness of
the evidence. Such a TIP then provides corroboration to the
witness in the court who claims to identify the accused persons
otherwise unknown to him. Test identification parades,
therefore, remain in the realm of inves

47. The Code of Criminal Procedure does not oblige the
investigating agency to necessarily hold a test identification
parade nor is there any provision under which the accused may
claim a right to the holding of a test identification parade. The
failure of the investigating agency to hold a test identification
parade does not, in that view, have the effect of weakening the
evidence of identification in the court. As to what should be the
weight attached to such an identification is a matter which the
court will determine in the peculiar facts and circumstances of
each case. In appropriate cases the court may accept the
evidence of identification in the court even without insisting on
corroboration.

48. The decisions of this Court on the subject are legion. It is,
therefore, unnecessary to refer to all such decisions. We remain
content with a reference to the following observations made by
this Court in Malkhansingh v. State of M.P. [(2003) 5 SCC 746 :
2003 SCC (Cri) 1247] : (SCC pp. 751-52, para 7)

fi7. It is trite to say that the substantive evidence is the
evidence of identification in court. Apart from the clear
provisions of Section 9 of the Evidence Act, the position in
law is well settled by a catena of decisions of this Court.
The facts, which establish the identity of the accused
persons, are relevant under Section 9 of the Evidence
Act. As a general rule, the substantive evidence of a
witness is the statement made in court. The evidence of
mere identification of the accused person at the trial for
the first time is from its very nature inherently of a weak
character. The purpose of a prior test identification,
therefore, is to test and strengthen the trustworthiness of
that evidence. It is accordingly considered a safe rule of
prudence to generally look for corroboration of the sworn
testimony of witnesses in court as to the identity of the
accused who are strangers to them, in the form of earlier
identification proceedings. This rule of prudence,
however, is subject to exceptions, when, for example, the
court is impressed by a particular witness on whose
testimony it can safely rely, without such or other
corroboration. The identification parades belong to the
stage of investigation, and there is no provision in the
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Code of Criminal Procedure which obliges the
investigating agency to hold, or confers a right upon the
accused to claim a test identification parade. They do not
constitute substantive evidence and these parades are
essentially governed by Section 162 of the Code of
Criminal Procedure. Failure to hold a test identification
parade would not make inadmissible the evidence of
identification in court. The weight to be attached to such
identification should be a matter for the courts of fact. In
appropriate cases it may accept the evidence of
identification even without insisting on corroboration. [See
Kanta Prashad v. Delhi Admn., AIR 1958 SC 350,
Vaikuntam Chandrappa v. State of A.P., AIR 1960 SC
1340, Budhsen v. State of U.P., (1970) 2 SCC 128 and
Rameshwar Singh v. State of J and K., (1971) 2 SCC
715).

49. We may also refer to the decision of this Court in Pramod
Mandal v. State of Bihar [(2004) 13 SCC 150 : 2005 SCC (Cri)
75] where this Court observed: (SCC p. 158, para 20)

f20. It is neither possible nor prudent to lay down any
invariable rule as to the period within which a test
identification parade must be held, or the number of
witnesses who must correctly identify the accused, to
sustain his conviction. These matters must be left to the
courts of fact to decide in the facts and circumstances of
each case. If a rule is laid down prescribing a period
within which the test identification parade must be held, it
would only benefit the professional criminals in whose
cases the arrests are delayed as the police have no clear
clue about their identity, they being persons unknown to
the victims. They, therefore, have only to avoid their arrest
for the prescribed period to avoid conviction. Similarly,
there may be offences which by their very nature may be
witnessed by a single witness, such as rape. The offender
may be unknown to the victim and the case depends
solely on the identification by the victim, who is otherwise
found to be truthful and reliable. What justification can be
pleaded to contend that such cases must necessarily
result in acquittal because of there being only one
identifying witness? Prudence therefore demands that
these matters must be left to the wisdom of the courts of
fact which must consider all aspects of the matter in the
light of the evidence on record before pronouncing upon
the acceptability or rejection of

50. The decision of this Court in Malkhansingh case [(2003) 5
SCC 746 : 2003 SCC (Cri) 1247] and Ageel Ahmad v. State of
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U.P. [(2008) 16 SCC 372 : (2010) 4 SCC (Cri) 11] adopt a
similar |line of reasoning. o

185. The aforesaidspect haalsobeen perspicaciousbealt with in

Manu Sharma v. State (NCT of Delhif2010) 6 SCC lwherein the
Honobl e Mr. Justice Sathashivam (
writing the judgment, after noting that the reason given by accused
Manu Sharma for his refusal to participateTilP, being that he had

been shown to the witnesses, was fapied:(SCC, pag®3)

Al n t he absence of any defence, ref us
ground is totally unjustified and an adverse inference
ought to be drawn in this regard. o

186. The Courtfurtheroberved as under(SCC, page 99)

n258. The |l earned Solicitor Gener al S
otherwise, an adverse inference ought to be drawn

against the appellants for their refusal to join the TIP. This

view has found favour time and again by this Court. It is

pertinent to note that it is dock identification which is

substantive piece of evidence. Therefore even where no

TIP is conducted no prejudice can be caused to the case

of the prosecution.

259. In Mullagiri Vajram v. State of A.P it was held that
though the accused was seen by the witness in custody,
any infirmity in TIP will not affect the outcome of the case,
since the depositions of the witnesses in court were
reliable and could sustain a conviction. The photo
identification and TIP are only aides in the investigation
and does not form substantive evidence. The substantive
evidence is the evidence in the court

187. In view of the aforesaid, we conclude this aspect of the case by
noting that insofar asccused Ram Singh, accused Vinay and accused
Pawanare concerned, the said accused persefused to participate
in TIP and this circumstance can by no medmge anyadverse

bearing on the case of the prosecutio@f necessity,an adverse
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inference is required to be drawn against them for their efusal

without justifiable causeto participate in the TIP.

188. On the aspect of recovery of blood stained clothes and the

weapon of offence being the iron rods, Mr. Singh placed reliance

upon the judgment of this Court iRaj Kumar @ Raju vs. State,

(2010)169 DLT 517 (DB)to contend that the said recoveries were in

thenatureofi weak evidenceo. We

the judgmentn the said caseertaining to recoveries(DLT, page

520)

DEATH SENTENCE REFERENCE NO.6/2013

nl5. As regards the r ecoJdeposy
slips from the appellant and the co-accused it would be of
importance to note that the diary Ex.P-9 was admittedly
recovered from the pocket of the deceased and there is a
possibility that the said counterfoils may have been recovered
from the diary and later on planted. Way back in the year 1943,
in the decision AIR 1943 Null 5, Shera vs. Emperor the Court
had cautioned of such kind of ordinary articles being planted.

16. As regards the recovery of the hammer Ex.P-3 and the
leather bag Ex.P-4 from near the scene of the crime, it assumes
importance that when the dead body was detected in the
evening of 29.7.2004 not only the investigating officer but even
the crime team had accessed the place and we find it strange
that nobody could detect the said hammer or the leather bag
nearby.

17. Now, as the case set up by the prosecution, the appellant
runs a tea stall and probably acts as a postal agent, thus his
being possessed with Rs.4,500/- is not a fact wherefrom eye-
brows had to be raised; it be noted that with reference to the
number on the currency notes nobody has been able to link the
same to the deceased.

18. The recoveries of blood-stained clothes at the instance of
the appellant have to be viewed in light of various decisions of
the Supreme Court where such kind of recoveries have been
held to be very weak evidence.

19. In the decision reported as AIR 1963 SC 1113 Prabhu vs.
State of U.P. recovery of a blood-stained shirt and a dhoti as
also an axe on which human blood was detected was held to be
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extremely weak evidence. Similarly, in the decision reported as
(1977) 4 SCC 600(1) : AIR 1977 SC 1753 Narsinbhai Haribhai
Prajapati etc. vs. Chhatrasinh & Ors. the recovery of a blood-
stained shirt and a dhoti as also the weapon of offence a
dhariya were held to be weak evidence. In the decision reported
as 1993 Supp.(1) SCC 208 = AIR 1994 SC 110 Surjit Singh &
Anr. vs. State of Punjab the recovery of a watch stated to be
that of deceased and a dagger stained with blood of the same
group as that of the deceased were held to be weak evidence.
As late as in the decision reported as JT 2008 (1) SC 191 Mani
vs. State of Tamil Nadu recoveries of blood stained clothes and
weapon of offence stained with blood were held to be weak
recoveries.

20. We may only add that the part of the disclosure statement of
the accused that the clothes which he was wearing at the time
when he committed the crime got stained with blood of the
deceased and his getting the clothes recovered attracts Section
27 of the Evidence Act limited to the extent that the accused got
recovered blood stained clothes. Independent evidence has to
be led to prove that the said clothes were being worn by the

accused at the time when the crime was committed and said
fact cannot be proved throughhi s di scl osure statement.

189. We are constrained to observe that the above case turns on its
own peculiar facts in that as observed in the judgment itself two
issues arose. Firstly, whether the recoveries inspired confidence and
secondly the effect thereolt was a case of circumstantial evidence

in which the star witness was the brother of the deceased, who
deposed that the deceased had left the house at a particular time to
visit the Appellant and he had to purchase some tickets from the
Appellant, whoknew the ceaccused Abhimanyu. Subsequenthg

dead body of the deceased was reported lying at a spot adjoining the
railway track. Appellant Raj Kumar @ Raju and-amxrused
Abhimanyu were apprehended the next morning. The prosecution
alleged that therecoveriesaforesaidhad been effected from the

accused persons. It was in these circumstances where therm was
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other evidence to connect the accused with the ctivaethe Court

held that independent evidence was required to be led to prove that
the blood stained clothes were worn by the accused at the time when
the crime was committed and the said fact cannot be proved through
his disclosure statement.

190. In contradistinction to the above casee note thatin the
present casthe recovered clothes hakeen independently proved to

be the clothes worn by the accused at the relevant time through DNA
analysis, and recovered articles have been duly identifietest
identification proceedingby the complainant which ke not been
challenged before the leeed trial court. It is a settled position of law
that the portion of a statement made by accused which relates to a
specific discovery in consequence of the information received from
the accused may be provedStatdhe H
(NCT of Delhi) v. Navjot Sandhu(2005) 11 SCC 60t this regard

held as under(SCC, page 699)

Al119. We have noticed above that the
police officer and a confession made by any person while he or
she is in police custody cannot be proved against that person
accused of an offence. Of course, a confession made in the
immediate presence of a Magistrate can be proved against him.
So also Section 162 CrPC bars the reception of any statements
made to a police officer in the course of an investigation as
evidence against the accused person at any enquiry or trial
except to the extent that such statements can be made use of
by the accused to contradict the withesses. Such confessions
are excluded for the reason that there is a grave risk of their
statements being involuntary and false. Section 27, which
unusually starts with a proviso, lifts the ban against the
admissibility of the confession/statement made to the police to a
limited extent by allowing proof of information of a specified
nature furnished by the accused in police custody. In that sense
Section 27 is considered to be an exception to the rules
embodied in Sections 25 and 26 (vide Udai Bhan v. State of
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U.P. [1962 Supp (2) SCR 830 : AIR 1962 SC 1116 : (1962) 2
Cri LJ 251]) .0

191. The Supreme QGat furtheranalysed the prerequisites to prove

such a portion of the disclosure as ung8CC, page 700)

n121. The first requi site condition
support of the prosecution case is that the investigating police
officer should depose that he discovered a fact in consequence
of the information received from an accused person in police
custody. Thus, there must be a discovery of fact not within the
knowledge of police officer as a consequence of information
received. Of course, it is axiomatic that the information or
disclosure should be free from any element of compulsion. The
next component of Section 27 relates to the nature and extent
of information that can be proved. It is only so much of the
information as relates distinctly to the fact thereby
discovered that can be proved and nothing more. It is explicitly
clarified in the section that there is no taboo against receiving
such information in evidence merely because it amounts to a
confession. At the same time, the last clause makes it clear that
it is not the confessional part that is admissible but it is only
such information or part of it, which relates distinctly to the fact
discovered by means of the information furnished. Thus, the
information conveyed in the statement to the police ought to be
dissected if necessary so as to admit only the information of the
nature mentioned in the section. The rationale behind this
provision is that, if a fact is actually discovered in consequence
of the information supplied, it affords some guarantee that the
information is true and can therefore be safely allowed to be
admitted in evidence as an incriminating factor against the

7

accused. é o

192. It is pertinent to note that the Supreme Court inédforesaid
judgment observed that discovery un&ection 27 of the Evidence
Act encompasses different kinds of discoveries, including but not
limited to: (a) Knowledge of the place of discove() Knowledge of

the actual deposit of the article and Kiowledge about the article
itself. 1t was alsaobserved thah order to become a disclosure under

Section 27, pointing out by the accused is not necessary.
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193. Navjot Sandhu (supra)has also reterated the test in
Pulukuri Kottaya v. Emperor AIR 1947 Privy Council 6that the
discovery of the fact canhde equated to the object produced or
found. It is more than that. The discovery of the fact arises by reason
of the factthat the information given by the accused exhibited the
knowledge or the mental awareness of the informant as to its
existence at agticular place. It is often described as confirmation by
subsequent event.

194. In Ismail v. Emperor, AIR 1946 Sind 43®avis C. J. went so

far as to say that where as a result of information given by the
accused another @axcused is found by the police, thiatement by

the accused to the police as to the whereabouts of thectsed is
admissible under Section 27 as evidence against the accused. To

quote:

firhe finding of Karimdino by the police as a fact as the result of
l smail s conf es akesotlme stdtéenert ofvysenaile d m
as to the whereabouts of Karimdino admissible under S. 27,
Evidence Act, as evidence against Ismail and cannot altogether

,,,,,,,

be i gnoredééeéeéeé I n t he resul t, t
convictions and sentences passed upon Ismail and Karimdino
are confirmed and their appeals dismiss

195. Applying the aforesaid law to the instant case, Ram [Bing
disclosure, which was first in point of time and which mentioned the
names of all the accused persamsd gave the whereabouts of
accused Pawan andinay Sharmacould well be regarded to be
admissible under Section 27 Evidence Act. This has been noted by us

keeping in mind Section 10 of the Evidence Act, though we are
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conscious of the fact that the case against Ram Shaghsince
abated.
196. Mr. Singhalso relied upon the following judgments in support
of his contention thah confession made by a -@wcused cannot be
the sole basis for conviction; it can only be used in suppfoother
evidence
() Sidharth & Othersvs. State of Bihar, 2005 (4) Cries 135
(SC)=(2005) 12 SCC 545.
(i) Bijoy Kumar Mohapatraand othersvs. The State, (1982)
Criminal Law Journal (Orissa) 2162
(i) Haricharan Kurmi vs. State of Bihar, AIR 1964 SC 1184
= (1964) 2 Criminal Law Journal344.
(iv) Madaiah vs. State by Yehaer Police 1992 Criminal Law
Journal (Kant) 502
(v) Lal Khan vs. Emperor, AIR 1948 Lahore 43 = 1949
Criminal Law Journal 977.
(vi) Mottai Thevar Vs. State AIR 1952 Madras 586 = 1952
Criminal Law Journal 1210= 1951 MWN (Crl) 274
197. We are not inclined tawell upon these judgments for the
reason thathe Id. Spl. PP conced#sereis no confessioras suchn
the present casndthe judgmertgin this respect arehereforepf no
relevance.
198. On the aspect of appreciation of evidence, Mr. Singh relied
upon te judgments ialbir Singh and othersvs. State of Punjab,
AIR 1987 SC 1328 = (1987) 3 SCC 360; Poolakkal Kunchu vs.
State, 1986 (2) Crimes (Kemgl 225 State vs. Musa, 1991 (3)
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Criminal Law Journal (Orissa) 2168; Palanisamy Gounder vs.
State, 1993 (3Crimes (Madras) 107; State of Rajasthan vs. Chathu

Ram, (1998) Criminal Law Journal (Rajasthan) 1528;Udh Nath

Pandey vs. State of tthr Pradesh AIR 1981 SC 911 = (1981) 2

SCC 166and Shyamraj vs. State, 1995 Criminal Law Journal

(Calcutta) 3363.

199. In Dalbir Singh (supra), it was held that no haranhd fast rule

could be laid downon the question o&ppreciation of evidencelt

was observed:

200.

Ailt is after all a question of

on the facts as they stand in that particular case . 0

In Poolakkal Kunchu (supra) aDivision Bench of the Kerala

fact

High Court observed thah appreciating the evidence the Court will

have to be definitely guided by human probabilitiesen though
exceptions ould be made in cases where clinching eviuee

deviating from human probabilities is availablé. was laid dowr

(Crimes, page 229)

DEATH SENTENCE REFERENCE NO.6/2013

Al n appreciating the evidence
finding guilt bearing in mind the cardinal rule of criminal
prudence that even at the risk of many possible victims
escaping one innocent man should not be sent to the gallows.
A case may create sensation or arouse public concern. A
general feeling among the public that in all probability a man
might have committed a heinous crime may give room for public
dissatisfaction when the case ends in acquittal. But such
considerations cannot influence the court in deciding the guilt
which could only be on the basis of acceptable legal evidence
based on legal testimony. A moral conviction that in all
probability the accused might have murdered his wife by third
degree methods cannot be allowed to influence the judicial

,,,,,,,,,,,,,
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201. In State vs. Musdsupra), it was reiterated that in the absence
of evidence benefit of doubt lies in &vour of the appellant in the

following manner: (Crl.L.J., page 169)

no. I n a prosecution of an accused for
376, IPC totality of circumstances are to be considered
distinguishing grain from the chaff. If the remaining materials
which are grain lead to an inference that accused committed the
offence, he is to be convicted. While assessing evidence it is to
be remembered that our criminal jurisprudence puts the onus
on the prosecution to prove beyond reasonable doubt that
accused has committed the offence since several accused
persons may be acquitted but one innocent person should not
be convicted. Apart from punishment imposed, in our society
conviction attaches indelible stigma and a person is looked
down upon. Even arrest on account of allegations though not
punishment has some retarding effect on the person so far as
his place in society. Hence, onerous duty is cast on the
Presiding Officer of the court to be scrutinising (sic.) for
convicting an accused. More heinous the offence, graver is the
stigma. o

202. In the cases oPalanisamy Gounder vs. Statend State of
Rajasthan vs. Chathu Ranfsupra), what was laid down was that
while appreciating the evidence of a witness, who pasdially
spoken truth and partiallgpokenuntruth, Couts are to be oguard.

In Chathu Ram(supra), it wasfurtherobserved:

it i's well established that t he maxi:r
omnibus" does not apply in our country. The evidence of a
witness cannot be discarded on the ground that some portion of
the statement of that witness is false. It is the duty of the Court
to find out which portion of the statement of the witness is true
and which portion of the statement of t

203. In Dudh Nath Pandey vs. State of URupra)t he Honobl
Supreme Courheld that ifwithesses on whose evidence lifie of an
accused hangs in the balance, do not choose to reveal the whole truth,

the Court, while dealing with the question of sentence, has to step in
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interstitially and take into account all reasble possibilities, having
regard to the normal and natural course of human affdirsvas
furtherheld that(SCC, Page 173)

fDefence witnesses are entitled to equal treatment with those of
the prosecution. And, Courts ought to overcome their traditional,
instinctive disbelief in defence witnesses. Quite often, they tell
|l ies but so do the prosecution witnesse

204. In Shyamraj vs. State(supra), Calcutta High Court relying
upon Dudh Nath Pandey(supra)reiterated that the Court while
considering the pilmability of the defeneversion ought to overcome
their traditional instinctive disbelief in defence witnesses and that the
defence witnesses were entitled to equal treatment with those of the
prosecution.

205. Insofar as the law with regard to appreciationewidence is
concerned, we are of the view that the rules that a Court would apply
while appreciatinghe evidenceof the prosecution as well asf the
defence, are well settled and need no adumberation. Certainly, no
hard and fast rule can be laid dowrtlwiegard to the appreciation of
evidence and most certainly the Court hasanioen duty to sift the

grain from the chaff, the truth from the falsehpadd in doing so the
Court must beguided by human probabilitiesto make exceptions
only in cases wherthere is clinching evidence deviating from human
probabilities. There is also no manner of dothatt the prosecution
must prove its case beyond any reasonable doubt tlaaidthe
witnesses of the defenceust be treated at par with the witnesses of

the prosecution. Thus far, there is no difficulty, biuts at the same
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time undesirable that defect here and improbability there wasiay

the evidence of a witness who is otherwise credible.

206. Mr. Singh also sought to urge that the accused are entitled to
reap the benefit of doubt and for the aforesaid purpose pressed into
service the decisions i®urendra Rai vs. State of Bihar, 2013
Criminal Law Journal 1847 (PatnajandJayanta Kalaiand Others

vs. State of Tripura, 2013 Criminal Law Journal 1864 uwahat).

We do not find the aforesaid decisions to be of any avail to the
defence. In the firstase there were major contradictions in the
evidence of the informant who was the victim of the crenel the
Courtaccordingly came to the conclusion that haderce could not

be relied upon safely without corroboration. In the latter case also,
the evidence did ndiring home the guilt ofour of the fiveaccused
apart from the fact that two out of the three witnesses who had
identified the accused in the Teklentification Parade did not
identify three ofthe accused in the dock and the dock identificatiion

the fourth accusewas made by the third witness after three years,
who also stated that he had visited the jail several times to see the
miscreants. Such identification, it was held, could not be made the
basis of returning the finding of conviction qua the four accused
persons.

207. Mr. A.P. Singhnextsought tourgethat the plea of alibi taken

by the AppellantAkshay Kumarstood fully established throughe
testimonies of DWL1 to DW-15 and in this context relied upon the
judgment of the Supreme Court renderedsghish Batham vs. State

of MP, (2002) 7 SCC 317 In the said case, the accused took a plea
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that on the date of the incident he was not preaetite place of the
occurrence and had instead gone to another city along with his sister.
For the aforesaid purpose, he examihedbister as a defence witness
with whom he had travelled and a tenant in the house where he had
lived. The prosecution,mothe other hand, withheld vital evidence
with regard to the taking of finger prints and foot prints, risult of

lie detector testio whichthe Appellantwas subjectedhe materials to
evidencethe actual journeyof the Appellant with his sier in its
possessiorand the materials gathereshd conclusions of the CID
investigation in the very caselaiming privilege for its production.
The Court below, however, chose to summarily reject the defence of
the Appellantfaulting him for not examining the itevay officials,
ignoring the fact thathough a police official of the rank of an
Inspector had collectetthe materials relating to his reservation and
travel he was not examined by the prosecution. In such
circumstances, the Supreme Court opindtht dfferent and
contradictory standastbf appreciation of evidence had been adopted
to the detriment of the accused resulting in grave miscarreue

that in the absence of any clinching material broughtecord by the
prosecution to show that the Apeit did not, as a matter of fact,
travel as per the reservations made by him along with his sister, it was
not permissible for the Courts below merely to disbelieve the defence
witnesses for no valid reason and to surmise raogistifiably that

the Appellant was clever enough to prepare the material for the
defence of alibi, which, according to them, remained unsubstantiated.

It was observed:
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fi 8 . Realities or truth apart, the fundamental and basic
presumption in the administration of criminal law and justice
delivery system is the innocence of the alleged accused and till
the charges are proved beyond reasonable doubt on the basis
of clear, cogent, credible or unimpeachable evidence, the
question of indicting or punishing an accused does not arise,
merely carried away by heinous nature of the crime or the
gruesome manner in which it was found to have been
committed. Mere suspicion, however, strong or probable it may
be is no effective substitute for the legal proof required to
substantiate the charge of commission of a crime and graver
the charge is greater should be the standard of proof required.
Courts dealing with criminal cases at least should constantly

remember that there is a long ment al di
trued and Amust b € and galdendruleaonlyl t hi s bas
hel ps to maintain the vital di stinctiot

Asure conclusionso to be arrived at o]
dispassionate judicial scrutiny based upon a complete and
comprehensive appreciation of all features of the case as well
as quality and credibility of the evide

208. The aforesaid dicta was laid down by the Supreme Court in the
peculiar facts of the casalVe do not see how the aforesaid decision
comes to the rescue tiie Appellant Akshay Kwmar, for, the said
decisionwas rendered by the Supreme Court having regard to the fact
that the Courts below had rejected ttefence evidence without any
justifiable cause andhad completely ignoredhe fact that the
prosecution had suppressed matenadlence in its possession to the
detriment of the accused.

209. We hasten taadd that the case tiie appellanAkshay Kumar

is on an altogethedifferent footing. He, no douphas taken the plea
that he was not in Dellat the time of the commission ofetloffence

but was in his native village at Karmaldn@Aurangabad), buhis
case is thahe travelled on the reserved ticket of his brother Abhay
Kumar Singh with his sisten-law (wife of Abhay Kumar Singh)

whereas in the case @éfshish Batham (supra)relied upon by Mr.
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Singh, the Appellant had travelled on a ticket reserved in his own
name with his sister. Significantly also, there is no credible evidence
to establish that Abhay Kumar Singh did not travel on the ticket
reserved in his name or the cimstances in which he was preeht
from doing so.

210. We also note that it was incumbent upon the defence to have
proved the pleaf alibi with absolute certainty so as to exclude the
possibility of the presence of the accused at the place of occurrence.
Time and again, it has been reiterated by the Courts that strict proof is
required for establishing the plea of alibi. It is also well settled that if
the plea of alibi taken by the accused is rejected as being without any
substance, the Court is entitledd@maw adverse inference against the
accused.

211. Significantly alsg with regard to the plea of alibi of the
Appellant Vinay Sharmé&arned defence counsehsinot able to pin

point the church which organized thmsusicalprogramme. All that

was urged by coun®l was that a Small Scale Christian Unit had
organized the programme. Not a single member of the said Small
Scale Christian Unit was examin¢al state that he beloed to the
sameSmall Scale Christian Unit which had organized the programme
and in fact tle record does not show who were the organizers of the
programme. The defence instead has chosen to examine the close
relatives and friends of the accused persons to establish the plea of
alibi. It is settled law that the evidence of related and inteteste
witnesses has to be scrutinized with care and caatngh on thus

scrutinizing the same we find material contradictions in the evidence
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of the defence witnesses who profess to have attended the musical
programme in which the Appellant Vinay Sharma claimasplayed
theot abl aod

212. In Binay Kumar Singh Vs. State of Bihar (1997) 3CC 283

the Supreme Courtlescribed the plea of alibi as a rule of evidence
and lucidly discussed the law with regard to the said plea as under:

(SCC, Page 293)

i 2 2We must bear in mind that an alibi is not an exception
(special or general) envisaged in the Indian Penal Code or any
other law. It is only a rule of evidence recognised in Section 11
of the Evidence Act that facts which are inconsistent with the
fact in issue are relevant. lllustration (a) given under the
provision is worth reproducing in this context:

AThe question is whether A committed
on a certain date; the fact that on that date, A was at
Lahore is relevant. o

23. The Latin word whereo mermdast iatl seor d
used for convenience when an accused takes recourse to a
defence line that when the occurrence took place he was so far
away from the place of occurrence that it is extremely
improbable that he would have participated in the crime. It is a
basic law that in a criminal case, in which the accused is
alleged to have inflicted physical injury to another person, the
burden is on the prosecution to prove that the accused was
present at the scene and has participated in the crime. The
burden would not be lessened by the mere fact that the
accused has adopted the defence of alibi. The plea of the
accused in such cases need be considered only when the
burden has been discharged by the prosecution satisfactorily.
But once the prosecution succeeds in discharging the burden it
is incumbent on the accused, who adopts the plea of alibi, to
prove it with absolute certainty so as to exclude the possibility of
his presence at the place of occurrence. When the presence of
the accused at the scene of occurrence has been established
satisfactorily by the prosecution through reliable evidence,
normally the court would be slow to believe any counter-
evidence to the effect that he was elsewhere when the
occurrence happened. But if the evidence adduced by the
accused is of such a quality and of such a standard that the
court may entertain some reasonable doubt regarding his
presence at the scene when the occurrence took place, the
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accused would, no doubt, be entitled to the benefit of that
reasonable doubt. For that purpose, it would be a sound
proposition to be laid down that, in such circumstances,
the burden on the accused is rather heavy. It follows,
therefore, that strict proof is required for establishing the
plea of alibi. This Court has observed so on earlier
occasions (vide Dudh Nath Pandey v. State of U.P. [(1981) 2
SCC 166 : 1981 SCC (Cri) 379] ; State of Maharashtra v.
Narsingrao Gangaram Pimple [(1984) 1 SCC 446 : 1984 SCC
(Cri) 109 : AIR 1984 SC 63].0

213. The Supreme Court in the caselJdénder KumarVs. State of
Haryana, (2012) 6 SCC 204vhile rejecting the plea of alibi taken by

the Appellants as being without any substanoeluding the
documentary evidence produced by them to substantiate the said plea
held that where the testimonies of natwéhesses to the occurrence
(husband and brother of the deceased) were found to be trustworthy,
the plea of alibi faded into insignificance. In para 71, it was held

that- (SCC, Page 226)

firl. Once PW 10 and PW 11 are believed and their statements
are found to be trustworthy, as rightly dealt with by the courts
below, then the plea of abili raised by the accused loses its
significance. The burden of establishing the plea of alibi lay
upon the appellants and the appellants have failed to bring on
record any such evidence which would, even by reasonable
probability, establish their plea of alibi. The plea of alibi in fact
is required to be proved with certainty so as to completely
exclude the possibility of the presence of the accused at
the place of occurrence and in the house which was the
home of their relatives. (Ref. Sk. Sattar v. State of
Maharashtra[ ( 2010) 8 SCC 430 : (2010) 3 sSscCcC

214. In Sahabuddin v. State of Assan(012)12 SCALE 241] the

plea of alibi taken by the Appellants and soughibe proved through
defence witnesses was rejected by the trial court and the High Court
as nothing but a falsehood. The Supreme Court on reconsideration of

the evidence held that where the Court disbelieves the plea of alibi,
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the Court is entitled to dw adverse inference against the accused and
this fact would support the case of the prosecution. To put it
differently, it would be an additional circumstance in favour of the
prosecution and against the accused. It was obse(&&RLE, page
250

fi 2 0Once, the Court disbelieves the plea of alibi and the

accused does not give any explanation in his statement

under Section 313 CrPC, the Court is entitled to draw

adverse inference against the accused. ¢
215. Even in cases of circumstantial evidence it has letd that a
false alibi set up by the accused would be a link in the chain of
circumstances on which a conviction could b@sed Thus,in the
case ofBabudas Vs. State of M.P. (2003) 9 SCC, 8t Court held
(SCC, Page 91)

M. ééééé.éé.é We agree with the learned counsel

for the respondent State that in a case of circumstantial

evidence, a false alibi set up by the accused would be a link in

the chain of circumstances as held by this Court in the case of

Mani Kumar Thapa but then it cannot be the sole link or the sole
circumstance based on which a convictioc

216. Tested on the anvil of thaforesaid law laid down by the
Supreme Court, we do not find any substance in the plea of alibi
sought to be pressed into service by accused Vinayaandsed
Pawan @ Kalu. We are also not impressed with the video
clipping which forms the mainstay of this defence as we are of the
considered opinion that the video clip in the instant case does not
satisfy the conditions prescribed for admissibility ofdeo
recorded/tape recorded events. The law in this regard is too well

settled for us to dilate at any great length on it. We would,
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however, be failing in ar duty if we do not note the conditions
stipulated by the Supreme Cotior the admissibility of Ectronic
evidence. A three Judge Bench of the Supreme CouRam
Singh and Others vsCol. Ram Singh, 1985 (Suppl) Supreme
Court Cases 61Mdealing with this aspect held as undgiSCC,
page 623)

fi 3 Ahus, so far as this Court is concerned the conditions for
admissibility of a tape-recorded statement may be stated as
follows:

(1) The voice of the speaker must be duly identified by the
maker of the record or by others who recognise his voice. In
other words, it manifestly follows as a logical corollary that the
first condition for the admissibility of such a statement is to
identify the voice of the speaker. Where the voice has been
denied by the maker it will require very strict proof to determine
whether or not it was really the voice of the speaker.

(2) The accuracy of the tape-recorded statement has to be
proved by the maker of the record by satisfactory evidence &
direct or circumstantial.

(3) Every possibility of tampering with or erasure of a part of
a tape-recorded statement must be ruled out otherwise it may
render the said statement out of context and, therefore,
inadmissible.

(4) The statement must be relevant according to the rules of
Evidence Act.

(5) The recorded cassette must be carefully sealed and kept
in safe or official custody.

(6) The voice of the speaker should be clearly audible and
not | ost or distorted by other sounds ¢

{See: Yusufalli Esmail Nagree Vs. State of Maharashtra,
(1967) 3 SCR 720; N.Sri Rama Reddy Vs. V.V. Giri, (1970) 2
SCC 340; R.M. Malkani Vs. State of Maharashtra, (1973) 1
SCC 471; 1973 SCC (Cri) 399; Ziyauddin Burhanuddin
Bukhari Vs. Brijmohan Ramdass Mehra, (1976) 2 SCC 17; R.
Vs. Magsud Ali, (1965) 2 All ER 464; R. Vs. Robson, (1972) 2
All ER 699, relied on}

217. In Ram Si nghds , theaSupremg Caoudurtlzel)

noted the American Jurisprudence on the subject as under:
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fi 3 9n American Jurisprudence 2d (Vol. 29) the learned Author
on a conspectus of the authorities referred to in the foot-note in
regard to the admissibility of tape-recorded statements at p. 494
observes thus:

The cases are in general agreement as to what
constitutes a proper foundation for the admission of a
sound recording, and indicate a reasonably strict
adherence to the rules prescribed for testing the
admissibility of recordings, which have been outlined as
follows:

(1) a showing that the recording device was capable of
taking testimony;

(2) a showing that the operator of the device was
competent;

(3) establishment of the authenticity and correctness of
the recording;

(4) a showing that changes, additions, or deletions have
not been made;

(5) a showing of the manner of the preservation of the
recording;

(6) identification of the speakers; and

(7) a showing that the testimony elicited was voluntarily
made without any kind of inducement.

... However, the recording may be rejected if it is so
inaudible and indistinct that the jury must speculate
as to what was said.o

(emphasis supplied)

218. In Tukaram S. Dighole Vs. Manikrao Shivaji Kokat (2010)

4 SCC 329,the Supreme Court discussed the admissibility of
electronic evidence/tape records referring to earlier decisions on the
subject as follows (SCC, Page 338)

i 2 4In Yusufalli Esmail Nagree v. State of Maharashtra [AIR
1968 SC 147 : 1968 Cri LJ 103 : (1967) 3 SCR 720] this Court
observed that since the tape-records are prone to tampering,
the time, place and accuracy of the recording must be proved
by a competent witness. It is necessary that such evidence
must be received with caution. The court must be satisfied,
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beyond reasonable doubt that the record has not been
tampered with.

25. In R. v. Magsud Ali [(1966) 1 QB 688 : (1965) 3 WLR 229 :
(1965) 2 All ER 464 (CCA)] it was said (QB p. 701 D-E) that it
would be

Awrong t o &wofevidénoe advaneages to be
gained by new techniques and new devices, provided the
accuracy of the recording can be proved and the voices

recorded [are] properly identifiedé.
always be regarded with some caution and assessed in
thel i ght of all the circumstances of

26. In Ziyauddin Burhanuddin Bukhari [(1976) 2 SCC 17],
relying on R. v. Maqgsud Ali [(1966) 1 QB 688 : (1965) 3 WLR
229 : (1965) 2 All ER 464 (CCA)], a Bench of three Judges of
this Court held that the tape-records of speeches were
admissible in evidence on satisfying the following conditions:
(SCC p. 26, para 19)

fig) The voice of the person alleged to be speaking
must be duly identified by the maker of the record or
by others who know it.

(b) Accuracy of what was actually recorded had to
be proved by the maker of the record and
satisfactory evidence, direct or circumstantial, had
to be there so as to rule out possibilities of
tampering with the record.

(c) The subject-matter recorded had to be shown to
be relevant according to rules of relevancy found in
the Evidence Act. 0

Similar conditions for admissibility of a tape-recorded statement
were reiterated inRam Singh v. Col. Ram Singh [1985 Supp
SCC 611] and recently in R.K. Anand v.Delhi High Court [(2009)
8 SCC 106 : (2010) 2 SCC (Cri) 563] .

27. Tested on the touchstone of the tests and safeguards
enumerated above, we are of the opinion that in the instant
case the appellant has miserably failed to prove the authenticity
of the cassette as well as the accuracy of the speeches
purportedly made by the respondent. Admittedly, the appellant
did not lead any evidence to prove that the cassette produced
on record was a true reproduction of the original speeches by
the respondent or his agent. On a careful consideration of the
evidence and circumstances of the case, we are convinced that
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the appellant has failed to prove his case that the respondent
was guilty of indulging in corrupt practices.o

219. We have taken care to note the aforesaid conditions laid
down by the Supreme Court for the reason that therents
evidence on record suggestive of the fact thatdbweditions for

the admissibility of thevideo clipas | ai d down by
Supreme Court in the case Rhm Singh (suprawere proved by

the defence. Thidbeing so, the necessary corollary is that the
video clip must be held to be inadmissible in evidencéhe
inadmissibility of this exhibit notwithstanding, we took pains to view
the video clip produced before us and found the same to be inaudible,
indistinct and visually unclear.

220. Unfortunately, therefore the plea of alibitaken by accused
Vinay Sharma in his statement under Section 313 Cr.P.C. and sought
to be corroborated by leading defence evidence cannot bear scrutiny.
As delineated above, the proseon has proved the call detail
records Ex.P\A23/B of the mobile phone ofccused Vinay Sharma,
having SIM No0.8285947545, which was admittedly in the name of
his mother, Smt. Champa Devi, but in the possession of accused
Vinay Sharma in the evening of 18.2012. Allegedly, this phone
was snatched by one Vipin at the music party and returned to Vinay
Sharma in the morning of 17.12.2012. The call detail records
(Ex.PW23/B) show otherwise. As per the call detail records, the
accused had been making calls one particular numbewiz,
8601274533 from 15.12.2012 till 20:19:37 A.M. on 17.12.2012. The
authenticity of the CDR is proved under SectionB5f the Indian
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Evidence Act, 1872. The question which arises is if the accused was
not having a SIM cardhihis phone N08285947545, then how could

he call from this SIM on 15.12.2012, then on 16.12.2012 and in the
morning of 17.12.2012 till about 8:23:42 PM.

221. Then again, as regards the location of the accused on the fateful
day, as noted above, his moljileone registered a call for 58 seconds

at 9:55:21 and the location of the said call was found near IGI
Airport, i.e., road covered by the Route Map ExBWH, where the

bus Ex.P1 was moving on that night. This altogether belies the story
of the accusethat his mobile phone had been snatched from him at
the party by one Vipin at 9:30 PM. What sounds the death knell of
the story concocted by the accused that he had no memory card and
SIM card in his mobile phone, is the video clip produced in evidence
by him. If, as per him, he had no memory card in his mobile phone,
then the question of making a video clip from his mobile phone by his
friend DW-10 Shri Ram Babu cannot arise. Of equal significance is
the fact that the personal search memo Ex60/ND ofaccused Vinay
Sharma does not show that the said mobile phone, when seized, had
any memory card in it. What befuddles the mind is how this memory
card was produced later on by the accused, i.e after the accused had
taken his mobile phone on superdari frita malkhana. The learned

trial Judge in this context has rightly noted that this rather shows that
the memory card was inserted in the said phone only after the phone
was taken on superdari. Finally, it appears to us to be a strange

coincidence that bbtaccused Vinay and accused Pawan merrily went

to a party where one | ost hi s mo
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snatched by a friend. Ironically, that friend (Vipin) has not appeared

in the witness box to testify to the fact that it was he who had

snatchedhe mobile of Vinay Sharma on the fateful night and to save

him from the clutches of law. All this leads us to presume that the

mobile phones of both the aforesaid accused persons were
lost/snatched to suit their convenience and to save them from
implication in the present case.

222. As regards the veracity of the three dying declarations made

by the prosecutrix, Mr. A.P. Singh contended as follews:

(i) The prosecutrix washedicallyunfit at the time of recording of
all her three dying declarations, which am®thing but
manipulated statements to serve political exigencreated
by the incident This is evident from the fact that the first
dying declaration viz.the MLC Ex. PW 49/B does not bear
the signature of the prosecutrix and contains only her thumb
impression.

(i) Alternatively, he brief history given by the prosecutrix at the
time of her medical examination is the only worthwhile
statementmadeby the prosecutrix. In the later stages, her
statemerg became tutored either by the family memisesall
the family members and relaés of the complainantvere
professional criminal lawyers or by the police officialSo,
her subsequent dying declarations (Ex-RWA and Ex.PW
30/D-1) be looked at with suspicion as the same may be the

result of tutoring.
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(iii) At the time of recording of the brief history of the assault in
the MLC, the prosecutrix was alert and her vitals were stable
and she could speak the truth, but after medication, she was
under the effect of medicines and till then her near and dear
ones andhe police officials had tutored her so that a suitable
prosecution story could be worked out against the accused
persons.

(iv) The prosecutrix had failed to disclose the names of any of the
accused persons in the brief history given by her to the doctor
in MLC Ex.PW-49/A and also failed to give other details of
the incident. As a matter of fact, in her statement gteen
PW-49 Dr. Rashmi Ahujathe prosecutrixstatedthere were
around 45 men in the busthat she remembgintercourse
two times and reet penetration also. From e¢haforesaid
statement of the prosecutrix to P49 Dr. Rashmi Ahujait is
clear that there werenly two men who raped the prosecutrix
though there were 46 men in the bus when the couple
boarded the bus.

(V) The second dying declaian of the prosecutrix Ex. PYR7/A
was not authentic as it was recorded after 9 days of the
incident. [It may be noted that the second dying declaration
was recorded on 21.12.2012, i.e., after 5 days whereas it was
Ex.PW-30/D-1 which was recorded on 25.2012, i.e., after 9
days].

(vi) The dying declaration of the prosecutrix recorded by-ZPIV
Smt. Usha Chaturvedi, SDM.e., ExX.PW27/A cannot be
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relied upon. The prosecutrix throughout her treatment was on
ventilation. When this query was put to PA¥, she snply
replied that the prosecutrix was on oxygen. This was clearly
indicative of the fact that the prosecutrix was having breathing
problems and in such a situation could not have given a
lengthy statement running into four pages wherein she
narrateceachand everyminor detail.

(vii) PW-27 Smt. Usha Chaturvedi, SDM at the time of recording
of the dying declaration had not asked the prosecutrix about
her fitness and whether she was giving her statement
willingly.  PW-27 deposed before the Court that the
prosectrix was comfortable, happy and willing to record her
statement. It is inconceivable that a patient who is on
ventilator due to breathing problems and pain due to
multiple organ failure, can be comfortable and happy. In fact,
PW-27 in the course of mecrossexaminationadmitted that
she had not stateat the start of the proceedings recorded by
her (Ex.PW27/A) that she had put questions regarding
voluntariness of the prosecutrix to give her statement.

(viii) The second dying declaration was recorded airnki@nce of
the Delhi Police and a complaint in this context had been
made by the SDM, Smt. Usha Chaturvedi to the Chief
Minister, Delhi, which had been forwarded by the Chief
Minister to the Home Minister. This clearly indicates that the
Delhi Police hd forced PW27 to recordhe statement of the
prosecutrix and submit her repor(Ex.PW27/A) in the
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(ix)

(x)

(xi)

mannerDelhi Policewanted and PW27 did the sameafter

which she went on leave.

The dying declaration Ex.P\&7/A is a worthless document.

No such dyig declaration was recorded on 21.12.2012. In
fact, the secalled dying declaration recorded by FPA¥ was
already recorded on paper and the date of the previous day
was mentioned when the document was prepéngdateron

the said datevas corrected byasneone and mentioned as
21.122012 and PW27 simply called ifia human erroo.

The statementecorded on 21.12.2012 was recorded in the

presence of PW (the complainant)and in fact was the
statemengiven by PW1 and not by the prosecutrix because
the posecutrix never regained consciousness after her

admission in hospital.

The learned trial Judge failed to appreciate that the prosecutrix

was continuously on morphine ever since the prosecutrix was
admitted in the hospital and her treatment was stariece s
the injuries mentioned in the MLC and the postmortem report
can generate severe pain, and without the administration of
morphine a patient cannot bear such pain. -$2ADr. P.K.
Verma cannot be believed when he states that injection
morphine was giveat 6:00 PM on 20.12.2012 and its effect
would have lasted only for 3 to 4 hours. The prosecutrix
being a paranedical student, PV82 Dr. P.K. Verma was at
pains to hide the fact that she was not fit for making the

statement.
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(xii)

(xiii)

(xiv)

(xv)

It defies logic that whenthe dying declarationof the
prosecutrixhad been recorded by the SDM on 21.12.2012,
where was the necessity to hurriedly record another dying
declaration on 25.12.2012.

The alleged third dying declaration recorded on 25.12.2012
ought to have been videagrhed.

There is nothing on record to suggest that the learned
Metropolitan Magistrate (PW-30) had directed the
Investigating Officer of the case, who had been called for
identification of the prosecutrix, to vacatbe roan and
close the door of the ICU.

At the time of the recording of her statement Ex-BWD-

1, which was recorded by P80 Shri Pawan Kumaon
25.12.2012, the prosecutrix was unfit for statement both
physically and mentally. The condition of the prosecutrix
was extremely serious on 25.2R12 as is evident from
document Ex.DW64/DA wherein it is stated:

AConsidering t he further
patient 6s & Decenhiber,i20lA nightn 2 5
due to cardiac arrest, which was promptly
resuscitated, a team of doctors, which included,

Dr. Sandeep Bansal, HOD, Cardiology and Dr. S.
Raghavan, HOD Neurology opined that patient be
shifted abroad for further

Further,the document Exhibit P\ABO/B shows that at
12:35 PM on the relevant day, i.e., 25.12.2012, Dr. P.K.
Verma opinedhat patient hagéndotracheal tube in place (that
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Is, in larynx and trachea) and was on ventilater and hence
could not speak At 12:40 PM on the same day, there is an
endorsement made on the said document (ExGBYB) by
PW-28 Dr. Rajesh Rastogi to thdfext that the patient is
conscious, cooperative, meaningfully = communicative
oriented, responding througitonverbal gestureshe isfit to

give statement Learned defence counsel vociferously
contended that it is inconceivable that the prosecutrix who
was on life support system at 12:35 P.M., within five minutes,
l.e., at 12:40 PM was opined to be conscious, cooperative and
fit to give statement. Such change in the medical condition
within a short span of five minutes only was to say the least
unprecednted in medical history.The question before the
Court is whether it is possiblerfa patient put on ventilation

to be conscious, oriented, meaningfully communicative
through verbal gestures, and how did 2%/ Dr. Rajesh
Rastogi put questions to the pezutrix to know that she is fit

to answer through verbal gestures correctly? The fithess
given by PW28 Dr. Rajesh Rastogi is, therefore, not worthy
of credence Hence, the dying declaration recorded by-BW

Sh. Pawan Kumar, learned Metropolitan Magit is of no

value and is inadmissible in evidence (ExBW/D-1).

(xvi) None of the statements given by the prosecutrix can be
treated as dying declarations of the prosecutrix as she
expired on 29.12.2012 and before her death, no statement
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of the prosecutrixwas recorded at Mount Elizabeth
Hospital, Singapore.

(xvii) None of the statements given by the prosecutrix can be treated
as dying declarations since the prosecutrix was never
administered oath and hence her dying declarations are not
admissible in evidenceEven otherwise, the said statements/
dying declarations are not in the form prescribed by the Delhi
High Court Rules as set out in Chapter XlII, which envisage
recording of the dying declaration by the Judicial Magistrate
and that too such recording is régad to be done at once.

(xviii) In any event, the third dying declaration made by gestures
cannot be relied upon as a dying declaration by signs, gestures
or nods is to be recorded by an expert. In the instant case, the
dying declaration was recorded by thertesl Metropolitan
Magistrate, who had no certificate of training to record such
type of declaration by gestures, signs or nods.

223. It is proposed to deal with the aforesaid contentions

pointwise:

(i)  With regard to the contention of the defence that the fynsigd
declaration viz, MLC Ex.PW49/B does not bear the
signature of the prosecutrix and contains only her thumb
impression, it is apposite that P¥® Dr. Rashmi Ahuja in her
crossexamination when questioned in this regard, gave a
cogent explanation fothe same and we see no justifiable

ground to discard the said explanation, which appears to us to
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be worthy of credence. In her cressamination, P\A49 Dir.

Rashmi Ahuja states:

fwhen | had first seen the prosecutrix , she
was cold and clammy i.e. whitish (due to
vasoconstriction). | gave her IV line and
warm salineé é é .Since the prosecutrix was
shivering and was cold so instead of taking
her signature we asked the prosecutrix to
give her thumb impression for consent.o

PW-49 Dr. Rashmi Ahuja further proveix.PW49/E,
which is a statement given by her on 02.01.2013, on an
application filed by the policseeking clarification whether
the facts stated in the MLC were stated by the victim herself,
The doctor clearly states in her respons@, atr t i onod 6 A6
of ExXPW-49/E, that the assault history and related events
were told by the victim hersel¥Ve see no reason not to give
credence to the statement of PM¥ Dr.Rashmi Ahuja who
maintained in her response that it was the prosecutrix who had
given answersecorded in the Casualty Sheet (Ex29/A).

As stated hereinabovehi$ document has been specifically
referred to andcorroborated by the evidence tife SHO,
InspectorAnil Sharma (PW78).

(i) and (iii) Contentions (ii) and (iii) are being dealt with
together for the reason that both these contentions seek to cast
a cloud of suspicion on dying declarations Ex-RWA and
Ex.PW30/D-1 by tainting them aditutoredd. There is
however nothing forthcoming on recotd suggest that the

prosecutrix was tuted as is sought to be made out. Itis even
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otherwise hard to believe that the near and dear ones of the
prosecutrix and the police officialedtutored her so that the
accused persons could be inculpated and the real culprits let
loose.

(iv) As regards contention No.(iv) the fact that the
prosecutrix did not name her assailants in the MLC nor could
immediately recall how many times she was raped and by
how many men and on a rough estimate stated that they were
4 or 5 in number appears to us to be okmgmificance for the
reason that she was under great trauma and suffering from
vasoconstriction on account of the loss of blood. A bare look
at the MLC Ex.PWA9/B bespeaks her perilous state. Her
extremely critical condition has also been affirmed by-8#3W
Dr. Rashmi Ahuja in the MLC as well as in the witness box.
She states that the prosecutrix on account of the loss of blood
was shivering and was cold and clammy, unable even to affix
her signatures on the MLC. She had sufferpdraneal tear, a
tag of vagina 6 cm in length was harging outside the
introitus, there was profuse bleeding from vag@ad in the
posterior vaginal walthere was a tear adbout 7 to 8 c
rectal tear of about 4 to 5 smommunicating with the vaginal
tearwas also visible o local examination.The patient was
referred to theOT for complete perineal repair. It also
emerges from the recottat during the same night i.ie. the
night intervening 18 and 17 December, 2012ejunostomy
was performed by PV8O Dr. Raj Kumar Gejara (Surgeon).

DEATH SENTENCE REFERENCE NO.6/2013 Pagel46of 340
CRL. APP. NOS.1398/2013, 1399/2013 AND 1414/2013




(V)

(Vi)

In such a condition, to expect the prosecutrix to give details of
the incident defies logic and appears to us to be highly
irrational.

As regards the contention of the defence that the
second dying declaration of the prosecutrix BBY-27/A
was not authentic as it was recorded after 5 days of the
incident (wrongly mentioned as 9 days), the medical record
of the prosecutrixshows that the prosecutrix remained unfit
for recording of her statement on "l7December, 18
December, 19 December and 20 December, 2012. It was
only on 2% December, 2012 at about 6 p.m. that she was
declared fit for recording of her statement. In her said
statement recorded by the SDM, she has given the names of
her six assailants and has specified thacexole played by
each of them and the barbaric manner in which they defiled
her body.

As regards the fitness of the prosecutrix at the time of the
recording of her dying declaration EXx.REV/A, the
sequence of events leading upto the recording & th
statement of the prosecutrix on 21.12.2012 is as follows:

On 21.12.2012, the 1.O. SI Pratibha Sharma moved an
application (Ex.PW27/DB) before the Medical
Superintendent, Safdarjung HospieAvV-64 Dr. B.D. Athani,
seeking recording of statement of thetwvn by the Sub
Divisional Magistrate. PW-64 Dr. B.D. Athani, Medical
Superintendent, Safdarjung Hospitaharked the said
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application to Dr. P.K. Verma, Incharge, ICfdy doing the

needful and his endorsemdno t hi s ef fect appe
on Ex.PW27/DB. PW-52 Dr. P.K. Verma, who received the
application of the Investigating Officer Ex.R®7/DB with

the endorsement of P84 Dr. B.D. Athani declared the
prosecutrix fit to give her statement. Dr. P.K. Verma (B2y

in his evidence states as follaws

AféThe said application was addresse
Superintendent, S.J. Hospital. It was marked to me by

the M.S. S.J. Hospital for doing the needful. Accordingly,

| examined the prosecutrix and found her to be fit,

conscious, oriented and meaningfully communicative

for making statement. Accordingly, | made an
endorsement regarding her fitness at
application Ex. PW-27/D-B. It bears my signature at

point B.O

Nothing has emerged from the crossxamination of
PW-52 Dr. P.K. Verma taliscredit his aforesaid statement
in any manner. He categorically denied the suggestion put
to him that the prosecutrix was throughout unfit for

recording of her statement by stating:

fi 1id¢ 100% wrong to suggest that throughout her
treatment from 16.12.2012, the prosecutrix was
under drowsiness, having difficulty in breathing or
was having slow or laboured breathing, till the time
she wastakentoSi ngapore. 0

On a specific query put to PAB2 Dr. P.K. Verma as
to whether the prosecutrix was on life pgpt systemon
21.12.2012 when applicatoin Ex.R®/DB for recording

her statement was placed before him, he gave the following

reply:-
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i The -gachka tube was removed at about 1:30
PM to 2 PM, as she did not require it further at that
time. She was only getting oxygen through mask. No
ventilator was being used at that time. We were
giving I.V. fluids, medication and parentral nutrition
to the prosecutrix through the int

From the aforesaid evidence on record, it clearly
emerges thathe prosecutrix who was on oxygen was in a
position to make the statement Ex.RAN/A.

(vii) With regard to contention No.(vii), there is on record
the evidence of P¥27 Smt. Usha Chaturvedi, SDM the
effect that before recording the dying declarationtlod
prosecutrix, she had ascertained her voluntariness to make
the statement and also the fact that she was medically fit.
She thereafter recorded her statement ExZPAMA. Her

deposition to this effect is as under:

i On reaching thinguirddofeomi t a |
ACP Vasant Vihar as to if the patient has

been fit for statement or not. He told me that

the patient has been declared fit for
statement.

After being satisfied, | recorded the
statement of prosecutrix. Same running into
4 page in 2 sheets are Ex. PW-27/A which
bears my signature at points A. The
prosecutrix appended her signature on all the
pages in my presence and on the last page
she also wrote the date and time. | identify her
signature at points B on statement Ex. PW-
27/ A. 0

In the course of hecrossexamination, shdurther

stated as under:

it is wrong to suggest t hat t he
ventilator or was under extreme pain and she was
not able to speak at that time. It is wrong to suggest
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that the prosecutrix was not capable of breathing
properly. VOL: When she was speaking with me, it
can not be said that she was not able to breathe.
While talking she used to remove her oxygen mask
at times.
eéééééeceeecééceecéééece.

It is wrong to suggest that the prosecutrix was
incapable of giving long answers to my questions or
that | made additions in her answers at the instance
of police.

It is true that | had not stated in the start of my
proceedings Ex.PW27/A that | had put questions
regarding voluntariness or pressure upon the
prosecutrix, if any, but after recording the statement |
had put a note at the end wherein she had stated that
she is giving the statement without any pressure and
in complete senses. It is wrong to suggest that she
had not stated to me that she is giving her statement
without any pressure or in complete senses as
mentioned in ExXPW27/A.
eeeeeéééééeéeééeéeeceeeeeceececce.

It is wrong to suggest that prosecutrix was in
severe pain, vomiting, coughing, having breathing
problem or was on ventilator at that time.
eééééeceececééééeceeeeéééece

The prosecutrix before signing had read her
statement Ex. PW-27/A herself. Even | read over the
said statement to her and then only she signed after
the bed was raised from her back portion.o

We may usefully note thatsmilar contention raised by
the defencen the case oGoverdhan Raoji Ghyare Vs. State
of Maharashtra 1993 Supp (4) SCC 3l6wvas rejected
outright by the Supreme Court. In the said case the dying
declaration was recorded by the Taluka Magistrate after
obtaining a certificate from the doctor tithe deceased was
in a fit state of mind to make the statement. A distinction was,
however, sought to be made out by the learned Sessions Judge
dealing with the said case thatf i t stataed of

dconsci ous svera moe theoshme rhing d &h
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(viii)

Supreme Court, while declaring that such a distinction as was
sought to be made out by the learned Sessions Court was too
hypertechnical in the facts and circumstances of the case,

observed:

nThe | earned Magi strate put t he
deceased and then recorded the statement. It will be

wholly unjustified to hold that simply because the

Magistrate did not put a direct question to the deceased

as to whether she was in a fit state of mind to make the

statement, the dying declaration was required to be

di scarded. o

As regards contention No.(viiithat the statement
recorded by the SDM had been recorded at the behest of the
Delhi Police and in the manner suggested by the Delhi Police,
containing the facts to suit them, and that the SDM ®FW
Usha Chaturvedi) had filed a complaint against the Delhi
Police because of this reasdhis is strongly refuted by the
SDM (PW-27) herself. She categorically statedher cross
examinationthat the Delhi Police did not ever ask her to
record the statemenf the prosecutrix in a particular manner,
and that she had recorded the statement of the prosecutrix on
her own after asking questions from her and by noting down
her answers. She volunteered to state that no police officer or
the Investigating Officerwas with her at the time of the
recording of the statement of the prosecutrix. Rather, she had
bolted the door of the cabin within the ICU at the time of the
recording of the statement.

The further contention of the defence that the report filed

by the SIM against the Delhi Police in the aforesaid context
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was sent by the Chief Minister of Delhi to the Home Minister
was also strongly refuted by R®7 Usha Chaturvedi. She
clarified in her crosgxamination that the report which she
had made wasgua some isges raised in relation to
coordination/administration problem and she had submitted
her said report to her seniors. She had not filed any report
against the Delhi Police to the Chief Minister of Delhi. As
regards the voluntary nature of the statement tioé

prosecutrix, she stated:

AAfter recording the statement I
end wherein she had stated that she is giving the

statement without any pressure and in complete

senses. It is wrong to suggest that she had not stated

to me that she is giving her statement without any

pressure or in complete senses as mentioned in
ExPW27/ A. 0

(ix)  As regards the contention of the defence that ExZPAMA
was a worthless document as no such dying declaration
was recorded on 21.12.2012 and the-called dyirg
declaration recorded by P\&7 was in fact recorded on the
previous day as evidenced from the overwriting of the date
on the said document, we see no reasoisbelieve the
statement made by PA&7 (the SDM) that the statement
was recorded on 21.12.20%hd that the overwriting on
the date was a human error. We reproduce hereunder the

relevant part of her crossxamination:

fit is correct that in EX.PW27/B there is an over writing on
the date under my signature. VOL.: It was a human error.
The statement was recorded on 21-12-2012, so for all
purpose this date will be 21-12-2012. 0
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(xi)

In the context of contention No.(x), suffice it to note that
as regards the presence of Avét the time of recording of
her statement, PY¥Z7 Smt. Usha Chaturvedi, the SDM
categorically denied the suggestion put to her that the
complainant was tutoring the prosecutrix or that she had
recorded the statement of the prosecutrix at the instance of
the complainant PWL. She in fact stated that she had not
met the complainant alla We see no reason to disbelieve
the SDM nor any reason could be pointed out by the
defence.

Adverting to the contention No.(xi) that the prosecutrix was
being administered injection morphine at the time of the
recording of her second dying declkawa and this rendered
her unfit for making any statement, P3¥ Dr. P.K. Verma

has more than satisfactorily explained this aspect of the matter
in his crossexamination. He specifically states that injection
morphine was not given to the patient on 212012, i.e. on

the day on which her statement was recorded. He further
states that the dose of morphine was last given at 6 P.M. on
20.12.2012 (i.e the previous day) and explains that the effect
of morphine lasts only for-8 hours. The ICU recovery dtta

for the aforesaid dates (Ex.RB2/D-A) which affirms this
statement made by the doctor, was relied upon by him in this
regard. The following extract from the cressamination of

PW-52 Dr. P.K. Verma is relevant in the context of the

DEATH SENTENCE REFERENCE NO.6/2013 Pagel53of 340

CRL. APP. NOS.1398/2013, 1399/2013 AND 1414/2013




prosecutrix not bag under the influence of morphine at the

time of recording of her statement:

iThe | nj . mor phine -Wa2012g@ridven SOS on
that on 20-12-2012 the dose of Inj Morphine was
reduced from 3 mg to 1 mg every six hourly and that
only two doses i.e at 10 am and 4 PM were given. |
had put cross on Injection Morphine 3 mg to re-write it
as 0.5 mg but looking at the condition | even put a
cross on 0.5 mg and increased the dose to 1 mg, as
shown in the ICU Recovery Chart dated 20-12-2012. |
may say that the ICU Recovery Chart is prepared at 6
AM on the same day by the Staff Nurse on the night duty
taking into consideration the medication given to the
patient a day before. Then the doctor who comes on duty,
checks the patient and if he intends to decrease or
increase any medication he may do so by changing the
said medication by cutting in the chart prepared at 6 AM
by the staff nurse and that is why though the dosage of Inj
Morphine was shown to be 3 mg by the staff nurse but
when | examined the patient | reduced it firstly to 0.5 mg
but then decided to give 1 mg, as st

In his subsequent crogxamination, P\Ab2 Dr. P.K.
Verma on a specific question put to him in this regard stated
that he had most certainly examined the patigiter the
reeipt of the application Ex.PVZ7/D-B and made
endorsement on the said application regarding her fitness. He
further stated that he had examined the patient fed510
minutes before giving his endorsement regarding her fitness.
An analysis of Dr. P.K. Vena 6 s s tthasdemolshes the
theory of the defence that on account of &ddeninistration of
injection morphine the prosecutrix was not in a position to
makestatement. In fact, the doctordwearly proved that the
last dse of morphine wasadminigderedat 6.00 PM. on the

previous day and as per the record the statement before the
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SDM (PW-27) was recorded after 7.00MP on the following

day, i.e., on21.12.2012. An anal ysis of Dr .
statemenftfurther shows that the patient wdi$ to record her
statement before the learned SDM. The doctor is also

categorical in this respect when he states as under:

filt i s 100% wrong t o suggest that
treatment from 16.12.2012, the prosecutrix was under

drowsiness, having difficulty in breathing or having slow

or laboured breathing, till the time she was taken to

Singapore. o0

It would be apposite at this juncture to note that the
defence went to the extent of suggesting to the witness (PW
52 Dr. P.K. Verma) that SJ Hospital did not have libence
to give morphine injections to the patient. This too was
rebutted by PWB2 in his evidence dated 26.04.2013 by
submitting that he had brought the licence for administration
of morphine injections as given to the patients in Safdarjung
Hospital, ad he produced a copy of the same before the
learned Trial Court.

(xii) In the context of contention Noi{x that there waso
necessity to record anothedying declaration on
25.12.2012, suffice it to note that the statement recorded
on 25.12.2012 was thetatement of the prosecutrix under
Section 164 Cr.P.C.which was recorded by the learned
Metropolitan Magistrate under the mandate of law. In any

event, there is no material variation or contradiction
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(xiii)

(xiv)

between the statement recorded by the SDM and the
Metropolitan Magistrate.

As regards the contentionof the defence that the third
dying declaration recorded on 25.12.2012 ought to have
been videographed, suffice it to note that the mere fact that
the recording of the statement by the Metropolitan
Magistratewas not videographed cannot be interpreted to
mean that the said statement was not an authentic one. In
any event, the provision for videography was inserted by
the Criminal Law (Amendment) Act, 2013 (Act No.13 of
2013) with effect from 03.02.203 in the proviso tahe
newly added Susection 5(A) of Section 164 and
hithertobefore, i.e., on 21.12.2012 when the statement of
the prosecutrix was recorded the provision for videography
was not mandated by the legislature.

With regard to the coention of the defence that there is
nothing on record to suggest that the learned Metropolitan
Magistrate had directed the Investigating Officer of the
case to vacate the room at the time of the recording of the
statement of the prosecutrix, we find frohmetrecord that
PW-30 Shri Pawan Kumar, Metropolitan Magistraite his
deposition has made a categorical assertion that after
making preliminary enquiriesvhich are at pointQ to Q1

in ExX.PW30/C, he directedhe I.O. to leave the ICU. He
and the proseutrix remained alone in the ICU though due

to certain precautions he allowed Dr. Ranju Gandhi
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(Anaegdhetist) to remain so as to monitor the medical
equipment. He further deposdfiat his noting in this
regard is at point R to R1 in Ex.PW®O/C.

(xv)  With regard tocontention(xv) which relateto the medical
fitness of the prosecutrix at the time of the recording of her
statement Ex.PWB0/D-1, though this contentioappears to
us to be at first blush attractive, on closer scrutiny of the
evidence on recordve are constrained to observe that
beguilingly simple though this argument is it lacks substance.
PW-52 Dr. P.K. Verma has given a complete answer to the
aforesaid argument by the following cogent and lucid
explanation given by him on this aspect in lHarminationin-

chief:

fi | had examined the prosl@cutrix at
2012. Thereafter, the prosecutrix was also examined by

Dr. Rajesh Rastogi at 12:40 P.M. who had also

concurred my opinion. Both Dr Rastogi, myself and

other members of the team examined the prosecutrix

together. Although our opinions were written at

di fferent times. 0

The following extract from the cross<amination of

PW-52 Dr. P.K. Verma is also appostte:

nlt i s correct -28/MAalthad not E x . P W
endorsed that the prosecutrix was conscious,

cooperative, meaningfully communicative, oriented and

(fit) to make statement through non verbal gesture. As a

team we all doctors examined the prosecutrix

together and then thereafter we made our
endorsement(s) on the application Ex. PW-30/B at

different times i.e. firstly | wrote my endorsement and

then Dr. Rastogi had given his endorsement.o

On a specific query put to him:
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i Q : How t he prosecutriXx became
statement at 12.40PM when she was not fit to make
statement at 12.35PM ?0

He answered:
i A. : [ had never said t hat she we
statement at 12.35P.M., rather | had said that he was
on ventilator and hence cannot speak. In fact we all

doctors examined in the same time, though the
endorsement was made by us one after the another.

The Ld. MM had inquired from me, if the
prosecutrix was fit enough to make statement, |
replied that we are examining the prosecutrix
and would let him know. Thereafter we made the
necessary endorsement on application Ex. PW-3 0/ B. 0

The aforesaidexplanation given by PV82 Dr. P.K.

Verma who was at the relevant time the incharge of the ICU
in Safdarjung Hospital shows that the contention of the
defence counsel, which at first appeared invincible, is wholly
specious in nature.Further,it is evident from document
Ex.PW-64/DA that it was in the intervening night of 25
and 28" December, 2012 that the condition of the
prosecutrix became extremely critical

(xvi) With regard to contention No.(xvikguffice it to state that
no statement of the psecutrix was recorded at Mount
Elizabeth Hospital, Singapore for the reason that the
prosecutrix was wholly unfito make any statement at that
point of time.

(xvii) The aforesaid contention being legal in najatehe outset,
it is essential to deal Wi the scope of Section 32(1) of the

Indian Evidence Act, 1872, which reads as under:
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fi32. Cases in which stat ement of r
person who is dead or cannot be found, etc., is

relevant.- Statements, written or verbal, of relevant facts

made by a person who is dead, or who cannot be found,

or who has become incapable of giving evidence, or

whose attendance cannot be procured without an amount

of delay or expense which under the circumstances of the

case, appears to the Court unreasonable, are themselves

relevant facts in the following cases:

(1) When it relates to cause of death - When the statement

is made by the person as to the cause of his death or as to

any of the circumstances of the transaction which

resulted in his death, in cases in which the cause of that

personds death comes into question.
relevant whether the person who made them was or was

not at the time when they were made under expectation of

death and whatever may be the nature of the proceeding
inwhichthecauseof hi s death comes into que:

The highli ght edrcumpstamcessokthe t hat
transaction which resulted in his deatld has been subject
matter of a number of judgments of the Privy Council and the
Hono6bl e Supr Bvendudg€ Benchdf the Pivy
Council gave the defining judgment on the issuePakala
Narayana Swami v. King Emperor 1939 AIR PC 4Lord
Atkin speaking for the Benchlucidated the point as follows,
(AIR, Page 50:

AThe first guestion with which their
to deal is whether the statement of the widow that on

20" March the deceased had told her that he was

going to Berhampur as the accused's wife had written

and told him to go and receive payment of his dues

was admissible under S. 32(1) of the Indian Evidence

Act, 1877. That section provides:

fiStatements written or verbal of relevant
facts made by a person who is
deadéééare themselves relevant f a
the following cases (1) when the statement is
made by the person as to the cause of his
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death or as to any of the circumstances of
the transaction which resulted in his death, in
cases in which the cause of that person's
death comes into question.

Such statements are relevant whether the
person who made them was or was not at
the time when they were made under
expectation of death and whatever may be
the nature of the proceeding in which the
cause of his death comes into question.

A variety of questions has been mooted in
the Indian Courts as to the effect of this
section. It has been suggested that the
statement must be made after the
transaction has taken place, that the person
making it must be at any rate near death,
that the fAcircumstanceso can only
acts done when and where the death was
caused. Their Lordships are of opinion that
the natural meaning of the words used does
not convey any of these limitations. The
statement may be made before the cause
of death has arisen, or before the
deceased has any reason to anticipate
being killed. The circumstances must be
circumstances of the transaction: general
expressions indicating fear or suspicion
whether of a particular individual or
otherwise and not directly related to the
occasion of the death will not be admissible.
But statements made by the deceased that
he was proceeding to the spot where he was
in fact killed, or as to his reasons for so
proceeding, or that he was going to meet a
particular person, or that he had been invited
by such person to meet him would each of
them be circumstances of the transaction,
and would be so whether the person was
unknown, or was not the person accused.
Such a statement might indeed be
exculpatory of the person accused.
ACi rcumstances of t he transactio
phrase no doubt that conveys some
limitations. It is not as broad as the

anal ogous wuse iln efvdidremwcret ant i a
which includes evidence of all relevant facts.

It is on the other hand narrower
gestaeo. Circumstances mu st have

proximate relation to the actual occurrence:
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though as for instance in a case of prolonged
poisoning they may be related to dates at a
considerable distance from the date of the
actual fatal dose. 0

The above view has been consistently followed and
reiterated by the Hondobl e Supre
judgment inAmar Singh v. State of Rajasthan (2010) 9 SCC

64 (SCC, Page 69jt has been held as under:

f18. Clause (1) of Section 32 of the Evidence Act

provides that statements made by a person as to the

cause of his death, or as to any of the circumstances of

the transaction which resulted in his death, in cases in

which the cause of that person's death comes into

guestion, are themselves relevant facts. In the present

case, the cause of death of the deceased was a

guestion to be decided and the statements made by

the deceased before PW 4 and PW 5 that the appellant

used to taunt the deceased in connection with the

demand of a scooter or Rs. 25,000 within a couple of

months before the death of the deceased are

statements as to Athe circumstances
whi ch resulted i n her deat ho withir
Section 32(1) of the Evidence Act.

19. In Pakala Narayana Swamiv. King Emperor
[(1938-39) 66 IA 66 : AIR 1939 PC 47] Lord Atkin held
that circumstances of the transaction which resulted in
the death of the declarant will be admissible if such
circumstances have some proximate relation to the
actual occurrence. The test laid down by Lord Atkin
has been quoted in the judgment of Fazal Ali, J. in
Sharad Birdhichand Sardav. State of
Maharashtra [(1984) 4 SCC 116 : 1984 SCC (Cri)
487] and His Lordship has held that Section 32 of the
Evidence Act is an exception to the rule of hearsay
evidence and in view of the peculiar conditions in the
Indian society has widened the sphere to avoid
injustice. His Lordship has held that where the main
evidence consists of statements and letters written by
the deceased which are directly connected with or
related to her death and which reveal a tell-tale story,
the said statements would clearly fall within the four
corners of Section 32 and, therefore, admissible and
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the distance of time alone in such cases would not
make the statements irrelevant. o

On the aforesaid touchstone, we have no hesitation in
concluding the statements made by the victim/prosecutrix to
PW-49 Dr. Rashmi Ahuja, PY¥27 Smt Usha Chaturvedi, SDM
and PW30 Sh. Pawan Kumar, MM are all dying declarations.

As regards the neadministration of oath to the victim in
the present case, the question which arises for consideration is
as to whether the SDM or the M.M. was required to administer
oath while recordinga dying declaration? We think not. No
requirement of oath is mandated in a dying declaration nor
there is any statutory format for the same. In this context,
reference may usefully be made to the judgment of the
Constitution Bench irLaxman (Supra), the relevant portion
whereofis reproduced beloWSCC, Page 113)

fi 3The juristic theory regarding acceptability of a
dying declaration is that such declaration is made
in extremity, when the party is at the point of death
and when every hope of this world is gone, when
every motive to falsehood is silenced, and the man
is induced by the most powerful consideration to
speak only the truth. Notwithstanding the same,
great caution must be exercised in considering the
weight to be given to this species of evidence on
account of the existence of many circumstances
which may affect their truth. The situation in which
a man is on the deathbed is so solemn and serene,
is the reason in law to accept the veracity of his
statement. It is for this reason the requirements of
oath and cross-examination are dispensed with.
Since the accused has no power of cross-
examination, the courts insist that the dying
declaration should be of such a nature as to
inspire full confidence of the court in its
truthfulness and correctness. The court, however,
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has always to be on guard to see that the
statement of the deceased was not as a result of
either tutoring or prompting or a product of
imagination. The court also must further decide
that the deceased was in a fit state of mind and had
the opportunity to observe and identify the
assailant. Normally, therefore, the court in order to
satisfy whether the deceased was in a fit mental
condition to make the dying declaration looks up
to the medical opinion. But where the
eyewitnesses state that the deceased was in a fit
and conscious state to make the declaration, the
medical opinion will not prevail, nor can it be said
that since there is no certification of the doctor as
to the fitness of the mind of the declarant, the
dying declaration is not acceptable. A dying
declaration can be oral or in writing and any
adequate method of communication whether by
words or by signs or otherwise will suffice
provided the indication is positive and definite. In
most cases, however, such statements are made
orally before death ensues and is reduced to
writing by someone like a Magistrate or a doctor or
a police officer. When it is recorded, no oath is
necessary nor_is the presence of a Magistrate
absolutely necessary, although to assure
authenticity it is usual to call a Magistrate, if
available for recording the statement of a man
about to die. There is no requirement of law that a
dying declaration must necessarily be made to a
Magistrate and when such statement is recorded
by a Magistrate there is no specified statutory form
for such recording. Consequently, what evidential
value or weight has to be attached to such
statement necessarily depends on the facts and
circumstances of each particular case. What is
essentially required is that the person who records
a dying declaration must be satisfied that the
deceased was in a fit state of mind. Where it is
proved by the testimony of the Magistrate that the
declarant was fit to make the statement even
without examination by the doctor the declaration
can be acted upon provided the court ultimately
holds the same to be voluntary and truthful. A
certification by the doctor is essentially a rule of
caution and therefore the voluntary and truthful
nature of the declaration can be established
ot her wi se. 0
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In view of the aforesaid law enunciated by the
Constitution Bench in the case dfaxman v. State of
Maharashtra (Supra)which has been reiterated $hudhakar
v. State of M.P. (2012) 7 SCC 5@&dM. Sarvana v. State of
Karnataka (2012) 7 SCC 634 is clear that isses of oath and
crossexamination are dispensed with while recording a dying
declaration. It is specifically highlighted iraxman v. State of
Maharashtra (Supra)that no oath is necessary and there is no
statutory format for the recording of a dying daeakion by a
Magistrate or a doctor or a police officer. As regards a dying
declaration recorded by a Magistrate, be it noted that the Code
of Criminal Procedure does not require any format for such a
dying declaration and, in fact, there is no requiremeh
compliance either under Section 164 Cr.P.C. or under the
Punjab Police Rules. Learned defence counsel have questioned
the complexity of the Punjab Police Rules and adherence
thereto. It is, however, wedlettled that the Punjab Police
Rules are onlya guide for police officers in the State and
nothing more. Reference in this context may be made with
advantage tothe judgment of Supreme Court Baramijit
Singh v. State of Punjab (2007) 13 SCC 530he relevant
extract of the said judgment is as un(e€C, Page 537):

fil8. The Punjab Police Rules do not in any manner
override the provisions of the Code of Criminal Procedure.
The said Rules are meant for the guidance of the police
officers in the State and supplement the provisions of the
Code of Criminal Procedure but do not supplant them. In
our considered opinion the truth and veracity of contents
of FIR cannot in all cases be tested with a reference to
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the entries made in the police station daily diary which is
maintained under the Punjab Police Rules. This avoidable
controversy need not detain us any further since it is well
settled that even a defect, if any, found in investigation,
however serious has no direct bearing on the competence
or the procedure relating to the cognizance or the trial. A
defect or procedural irregularity, if any, in investigation
itself cannot vitiate and nullify the trial based on such
erroneous investigation. o

(xviii) In the context of recording dying declaration by gestures, the
settled legal position is that a dyingctiration by gestures can
be recorded and the same possesses evidentiary value. It was
so held in the case dMeesala Ramakrishan Vs. State of A.P.
(1994) 4 SCC 182 In the said case, the Supreme Court
categorically helda dying declaration recorded byestures to
be admissible. In paras 20 and 21, it was held as under: (SCC,
Page 188)

A20. On the basis of what has been
hold that dying declaration recorded on the basis of

nods and gestures is not only admissible but

possesses evidentiary value, the extent of which shall

depend upon who recorded the statement, what is his

educational attainment, what gestures and nods were

made, what were the questions asked 8 whether they

were simple or complicated 8 and how effective or

understandable the nods and gestures were.

21. In the present case, the questions being simple
and short, the recorder being a Magistrate, the certifier
of mental conscious state of the deceased being a
doctor, nods being effective and meaningful, we are
satisfied that full reliance could have been placed on
the statement of the deceased as recorded by PW 11
to find the appellant guilty wunder

The dying declaration in question in the instant case
having been recorded by a Magistrate, the aforesaid law laid
down in Meesala Ramakrishan Vs. State of A.P. (Supra)
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applies on all fours to the present case. While approving of the
law laid down inMeesala Ramakrishan Vs. State of A.P.
(Supra), the Supreme Court in case baxman v. State of

Maharashtra (Supra)heldas under:

AA dying decl aration can be oral or
any adequate method of communication whether
by words or by signs or otherwise will suffice
provided the indication is positive

In the case oB. Shashikala v. State of A.P. (28D 13
SCC 249 it was again observed that if the concerned
Magistrate was in @osition to observe gestures of the person
giving a dying declaration, it could compensate for the fact that
he was not fluent in the native tongue of the deceased. The
Court héd as under (SCC, Page 253):

fi 1 Bhe evidence of PW 8 is absolutely clear and
unambiguous as regards the manner in which he
recorded the statement of the deceased with the help
of PW 4. It is also evident that he also has knowledge
of Hindi although he may not be able to read and write
or speak in the said language. His evidence also
shows that he has taken all precautions and care while
recording the statement. Furthermore, he had the
opportunity of recording the statement of the deceased
upon noticing her gesture. The court in a situation of
this nature is also entitled to take into consideration the
circumstances which were prevailing at the time of
recording the statement of the decea

In Nallapati Sivaiah v. SukDivisional Officer, Guntur,
Andhra Pradesh (2007) 15 SCC 46%he Supreme Court
reiterated the position with regard to the use of gestures in a
dying declaration as under (SCC, Page 475):

i 2 Bhe court has to consider each case in the
circumstances of the case. What value should be given
to a dying declaration is left to court, which on
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assessment of the circumstances and the evidence
and materials on record, will come to a conclusion
about the truth or otherwise of the version, be it written,
oral, verbal or by sign or by gestures.o

It was further stated as under:

f26. It is also a settled principle of law that dying
declaration is a substantive evidence and an order of
conviction can be safely recorded on the basis of dying
declaration provided the court is fully satisfied that the
dying declaration made by the deceased was voluntary
and reliable and the author recorded the dying
declaration as stated by the deceased. This Court laid
down the principle that for relying upon the dying
declaration the court must be conscious that the dying
declaration was voluntary and further it was recorded
correctly and above all the maker was in a fit
conditiond mentally and physicallyd to make such
statement.0

224. Reference was next madey Mr. A.P. Singh, in the context

of multiple dying declarations, othe decisions of the Supreme
Court rendered inMohanlal Gangaram Gehani vs. State of
Maharashtra, (1982) 1 SCC 700, Kamla vs. State of Punjab, (1993)
1 SCC land Kundula Bala Subrdamanyam and Anr. vs. State of
Andhra Pradesh, (1993) 2 SCC 684 he aforesial decisions, in our
view, turn on their own peculiar facts and are of no assistance to Mr.
Singhdés clients.

225. In the case oMohanlal Gangaram Gehani (supra)which
was a case under Section 326 IPC simpliciter, the doctor concerned
had made a note of thejuries received by the complainant in the
note sheet of the hospital register and also mentioned the fact that the
injured had named his assailant as one Tiny or Tony. The evidence

showed that Tiny or Tony was undoubtedly a known person who was
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living in a locality near the place of occurrence and was not a
fictitious red herring as was sought to be made by the prosecution.
Subsequently, the injured alleged that the name of the Appellant was
disclosed to him by his friend Saleem who was present atpibte s
The Court was faced with the piquant situation of having to
disbelieve either the doctdand the hospital regisdeor the injured.

In such circumstances, it was held that the reason given by the High
Court for distrusting the evidence of the dactwas wholly
unsustainable and the statement of the injured to the doctor being the
first statement in point of time ought to have been preferred to any
subsequent statement that the injured may have made. Furthermore,
the disclosure made by Saleem (whaswiow dead) being the source

of information of the injured would be of doubtful admissibility as it
was not covered by Section 32 of the Evidence Act. Further, since
the injured did not know the Appellant before the occurrence and no
Test IdentificationParade was held and he was also shown by the
police before he identified the Appellant in Court, his evidence with
regard to identification was absolutely valueless. We are unable to
decipher from this judgment, what Mr. Singh would have us believe
that he law with regard to multiple dying declarations is that the first
statement made by the injured to the doctor must in all cases be
accepted as gospel truth to the exclusion of all subsequent statements
made by the deceased.

226. In the case oKamla (supra) the deceased gave four dying
declarations not one of which was made before a judicial officer.

Three of the dying declarations were recorded by the doctors and one
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by the police Sulinspector. There were glaring inconsistencies
between the four dying dewhtions as to who exactly poured
kerosene orthe victim and had set her on fire or whether slmad
caught fire accidentlyas stated by her in one of the four dying
declarations. The trial court and the High Court discarded the other
statements and retleupon the statement wherein she implicated only
her mothefin-law. The Supreme Court opined that a dying
declaration should satisfy all the necessary tests and one such
Important test is that if there are more than one dying declaration they
should be cosistent particularly in material particulars. It was held
that under the circumstances, the dying declarations being
inconsistent, it would be highly unsafe to pick out one statement and
base the conviction of the Appellant on the sole basis of such a
statement. The aforesaid decision also does not come to the aid of the
Appellants as in the instant case there are no such material
inconsistencies between the three dying declarations of the deceased,
two of which have been recorded highly responsible fficers such

as the SDM and the Metropolitan Magistrate.

227. In Kundula Bala Subrdaamanyam (supra)relied upon by Mr.

A.P. Singh, two dying declarations were made by the deceased, the
first dying declaration before a neighbour and the second dying
declarationto her brother. Both the dying declarations were oral. In
view of the close relationship of the witnesses to whom they were
made, they were carefully scrutinized and after such scrutiny both the
dying declarations were held to be consistent with eackr @hd to

have been voluntarily made by the deceased in the natural course of
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events. They were opined to have a ring of truth about them. The
Supreme Court held that the prosecution had successfully established
a very crucial piece of circumstantial dgnce in the case that the
deceased had voluntarily made the dying declarations implicating
both the Appellants and disclosing the manner in which she had been

put on fire shortly before her death. It was held as under:

il f t here ar e modectarations éhen thercaurt dy i ng
has also to scrutinise all the dying declarations to find out if
each one of these passes the test of being trustworthy. The
Court must further find out whether the different dying
declarations are consistent with each other in material
particulars before accepting and relying upon the same. Having
read the evidence of PWs 1-3 with great care and attention, we
are of the view that their testimony is based on intrinsic truth.
Both the dying declarations are consistent with each other in all
material facts and particulars. That the deceased was in a
proper mental condition to make the dying declarations, or that
they were voluntary has neither been doubted by the defence in
the course of cross-examination of the witnesses nor even in
the course of arguments, both in the High Court and before us.
Both the dying declarations have passed the test of
creditworthiness and they suffer from no infirmity whatsoever.
We have therefore no hesitation to hold that the prosecution
has successfully established a very crucial piece of
circumstantial evidence in the case that the deceased had
voluntarily made the dying declarations implicating both the
appellants and disclosing the manner in which she had been
put on fire shortly before her death. This circumstance,
therefore, has been established by the prosecution beyond
every reasonabl e doubt by clear and coc

228. We are wholly unable to glean from the aforesaid judgment

any dicta which can be of assistance to the defence.

229. Adverting to tke contentions of Mr. M.L. Sharmat ghe
threshold, Mr. Sharma on behalf of the Appellants Mukesh and
Pawan Kumar Guptasubmitted that Section 167(2) of the Code of
Criminal Procedure envisages that
Oaccused p evhosndheré is walfaundedsnformation or
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accusationrequiring an investigation in the manner envisaged under
Section 2(h) of the CodeHe contended thatithe instant case, the
Appellants had been arrested without the collection of evidence
relating b the commission of the offence. The search of the places of
seizure of things considered necessary for the investigation was also
not carried out. For his aforesaid submissions, Mr. Sharma relied
upon the judgment of the Supreme Court renderddirectorate of
Enforcement v. Deepak Mahajan and Anr., (1994) 3 SCC 440.

230. Reliance wasalso placed on th aforesaid case by Mr. M.L.
Sharmaf or expl aining the word O&6inve:
para 108 of the judgment wherein it is laid dowalying upn the

case oH.S. Rishbud vs. State of DelmjIR 1955 SC 196that under

the Codeinvestigation consists generally of the following stegs:
Proceeding to the spot, (ii)Ascertainment of the facts and
circumstances of the case, (iDjscovery and aest of the suspected
offender, (iv)Collection of evidence relating to the commission of the
offence which may consist of (a) the examination of various persons
(including the accusgdand the reduction of their statements into
writing, if the officer thnks fit, (b) the search of places of seizure of
things considered necessary for the investigation and to be produced
at the trial, and (vlFormation of opinion as to whether on the material
collected there is a case to place the accused before a Magistrat
trial and if so taking the necessary steps for the same by the filing of a
charge sheet under Section 1R8.Sharma contended that in the
instant case charggheet had been filed without the collection of

evidence relating to the offence and befdhe completion of
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investigation. To illustrate the aforesaid contention, Mr. Sharma
stated that though the chargesheet in the instant case was filed on
3.1.2013, the same was filed without waiting for the CFSL report
regarding fingerprint examination.

231. We do not find any force in the aforesaid argument of Mr.
Sharma. A bare glance at the report pertaining to fingerprint
examination (Ex.PW46D) shows that thesaid report is dated
3.1.2013and that the report is mentioned at Serial No.50 of the list of
documents enclosed with the chargesheet, meaning thereby that the
CFSL report in respect of fingerprint was filed alongwith the
chargesheet on 3.1.2013. This is also reflected in the order dated
3.1.2013 which shows that the chargesheet was filed on 3.1.2013
before the Duty M.M. at 5:30 PM. Further, thear exhaustivést of
documents enclosed with the chargesheet israf$ective of the fact

that the chargesheet was prepared and faé@r collection of
sufficient evidence against the accused persons.

232. Mr. Sharma next contended that the trial proceedings were
vitiated qua the Appellants Mukesh and Pawan Gupta on account of
breach of their fundamental right as guaranteed under Articles 21 and
22 of the Constitution of Indiaf fair trial. He submitted thathe
impugned judgment dated 10.9.2013 has been procured by the
prosecution under torture of the accused persons. Reference was
made by him in this regard to the affidavit of one Bhagwan Singh, a
retired Indian soldier lodged in Tihar Jail in January, 20480

professed to have witnessed the custodial torture inflicted upon the
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Appellant Mukesh. The said affidavd stated to have been filed in
W.P.(Crl.) No0.516/13 as AnnexurelP?

233. Mr. Sharma also contended that the trial court had caused
serious misaaiage of justice to the Appellants by its failure to record
the true and correct facémd theevidence pertaining thereto. In this
context, reference was made by him to the order of the learned
Additional Sessions Judge dated"¥ril, 2013

234. Assailing the aforesaid order, Mr. Sharma contended that the
learned trial court gravely erred in passing the aforesaid order closing
the crossexamination of P\VAB9 and PW65 on the ground of alleged
failure of the counsel to crogxamine the said PWs and furtlesred

in appointing amamicus curiaeto represent the Appellant Mukesh.
He referred to the orders passed by a Full Bench of this Court in
FAO(OS) No.364/11Weizmann Ltd. v. M.S. Shoes East Ltd. and
Othersto urge that on April 9, 2013, April 11, 2013 aAgril 18,
2013, he was engaged in the aforesaid matter before the Full Bench of
the High Court and submitted that on™April, 2013 the Full Bench
while fixing the hearing on BApril, 2013 had issuedasti copy of

the order to him (M.L. Sharma) toldiit before the trial court to
exempt him from appearance in the trial court on 18.4.2013.

235. Mr. Sharma next contended that when any person is arrested,
he is deprived of his liberfyand the procedure laid down in Clause
(1) of Article 22 of the Constitudin must then be followed, and he
must be allowedhe right to be defended bya counsel of his
choice Article 22(1) reads:
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ANo person who is arrested shal/l be det
being informed, as soon as may be, of the grounds for such
arrest nor shall he be denied the right to consult, and to be
defended by, a | egal practitioner of hi

236. In the instant case, Mr. Sharma contended that the aforesaid
constitutional right afforded to the Appellants to consult a legal
practitioner of their koice had been infringed and as such the trial
itself quathe Appellants stood vitiated. The learned trial court had no
right to appoint Mr. Rajiv Jain, Advocate asnicus curiaefor the
Appellant Mukesh against the wishes of the Appellant himself. The
said amicus curiaehad crossexamined the following prosecution

witnesses against the wish of the Appellants:

Srl.No. | For Whom Number ofl Name Date
PW 2013
1. Mukesh PW-50 Dr.Raj Kumar| 22.4.13
Chejara
Mukesh PW-52 Dr.P.K.Verma| 22.4.13
3. Mukesh PW-54 Sl Sushil} 20.4.13
Sawariya
4. Mukesh PW-56 Shri Sandee| 22.4.13
Dabral
5. Mukesh PW-58 Sl Arvind 20.4.13
6. Mukesh PW-61 Sl Jeet Singh | 20.4.13
7. Mukesh PW-64 Dr.B.D.Athani| 23.4.13
8. Mukesh PW-80 WSI Pratibhg 8.7.13
Sharma, 10
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9. Mukesh PW-83 AngadSingh | 14.8.13

10. Pawan Kumar| Part final

argument

237. Referring to the decision of the Constitution Bench of the
Supreme Court inState of Madhya Pradesh v. Shobfaan and
Others 1966 (Suppl) SCR 239Mr. Sharma contended that the
Constitution Bench hadlearly delineated the constitutional right
conferred by Article 22(1) on a person arrested to be defended by a
legal practitioner of his choice as well as one who, though not
arrested, runs the risk of loss of personal liberty as a result of a trial.
He submitted that the Appellant Mukesh had filed an affidavit before
the Sessions Court dated 3.4.2013 [filed in W.P.(Crl.) 516/13] to
contend that the Appellant was under torture compelled to put his
thumb impression on the vakalatnama in favour of Mr. V.Ka’d,
Advocate. Reference was also made by the counsel to five
vakalatnamas in his favour filed at pages 67, 68, 69, 70 and 71 of the
additional grounds of appeal. It was contended by him that he (M.L.
Sharma) was the counsel of the choice of the Apmisilabut the
Appellants had been deprived of his services in clear violation of the
constitutional mandate contained in Article 22(1) of the Constitution.
It was also sought to be contended that though he (M.L. Sharma) had
filed a transfer petition in th8upreme Court for transfer of the trial
from Delhi to another Statbut when the transfer petition was listed
before the Hon 6oh P38 Jarbany 20&3mMe V.KCo ur t
Anand, Advocate made a statement that he did not want to get the
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case transfeed from Delhi. On 28 January, 2013, the Appellant
Mukeshhadsigned fresh vakalatnama in his favour and in favour of
N. Raja Raman. However, the same could not be shown by him
(M.L. Sharma) to the Supreme Court on account of the dire threats
extended @ the Appellant and his family and as such the transfer
petition was dismissed by the Supreme Court on 29.1.2013. In
March, 2013, the Appellant Mukesh again appointed him, i.e., M.L.
Sharma, Advocate as his counsel, but on 18.4.2013 at the behest of
the posecution the learned Sessions Judge appointed another
Advocate asamicus curiaeagainst the wishes of the Appellant. On
20" April, 2013, the police again torturete Appellant Mukesh and
procured his signatures up@nfresh vakalathaman favour of Mr.

V.K. Anand, Advocate and the latter was imposed upon the
Appellant Mukesh as hisounselin the trial proceedings against his
wishes. It was further contended that under police torture and
conspiracy hatched in the course of trial, Mr. V.K. Anand, Adve
succeeded in procuring the statement of the Appellant Mukesh under
Section 313 Cr.P.C. wherein he admitted that he was driving the bus
Ex.P-1 at the relevant time.

238. Reliance was also placed by Mr. M.L. Sharma, Advocate on
the decision of a thredudgebench of the Supreme Court Mohd.
Hussain @ Julfikar Ali vs. State (Govt. of NCT of Dellm@ported in
(2012) 9 SCC 4080 contendthat the mattemwas required to be
remanded for ade novo trial so that justice is secured to the
Appellants. On the stregth of this judgment,tiwas contended that
Section 303 of the Criminal Procedure Code confers a right upon any
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person accused of an offence before a criminal court to be defended
by a pleader of his choice. This right is conferred by the legislature
conequent to the constitutional mandate contained in Article 22(1) of
the Constitution read with Article 28 of the Constitutionwhich
articulates the policy of free legal aid to be provided by the State.
Section 304 of the Code further mandates legatattie accused at
Stat® xpense in a trial before the Court of Session where the
accused is not represented by a pleader and where it appears to the
Court that the accused hast sofficient means to engage a pleader.
The Appellants having been denidde process of law and the trial
held against them being contrary to the procedure prescribed under
the provisions of the Code, the-traal of the Appellants in the
circumstances is indispensable.

239. Mr. M.L. Sharmaalsoheavily relied upon the judgment dfet
Hondbl e Supr eme MGhuAmal Amie Kadab v.e d
State of Maharashtra (2012) 9 SCC 1o contend that the State is
under a constitutional obligation to provide free legal services to an
indigent accused such as the Appellant not only at tdge sof trial

but also at the stage when he is first produced before the Magistrate as
also when he is remanded from time to time, provided the accused
person does not object to the provision of State lawyer. Specific
reliance was placed by Mr. Sharma the following observations
made inKhatri (2) v. State of Bihar,(1981) 1 SCC 62quoted in
paragraph 470 and 472 of the judgmenMiohd. Aimal Amir Kasab
(supra) The said paragraphs read as und&CC, page 185)
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f70. In para 6 of the judgment, this Court further said: [Khatri
(2) case [(1981) 1 SCC 627 : 1981 SCC (Cri) 228], SCC p. 632,
para 6]

f6. But even this right to free legal services would be
illusory for an indigent accused unless the Magistrate or
the Sessions Judge before whom he is produced informs
him of such right. € The Magistrat
Judge before whom the accused appears must be held to
be under an obligation to inform the accused that if he is
unable to engage the services of a lawyer on account of
poverty or indigence, he is entitled to obtain free legal
services at the cost of the State.
direct the Magistrates and Sessions Judges in the country
to inform every accused who appears before them and
who is not represented by a lawyer on account of his
poverty or indigence that he is entitled to free legal
services at the cost of the State. Unless he is not willing to
take advantage of the free legal services provided by the
State, he must be provided legal representation at the
cost of the State.o
(emphasis added)

471. x X X X X X X

472. As noted in Khatri (2) [(1981) 1 SCC 627 : 1981 SCC
(Cri) 228] as far back as in 1981, a person arrested needs a
lawyer at the stage of his first production before the Magistrate,
to resist remand to police or jail custody and to apply for bail.
He would need a lawyer when the charge-sheet is submitted
and the Magistrate applies his mind to the charge-sheet with a
view to determine the future course of proceedings. He would
need a lawyer at the stage of framing of charges against him
and he woul d, of cour s e, need a | awyer

240. It was next contended by Mr. M.L. Sharma on behalf of the
Appellants that denial of liberty to the Appellants to cresamine

the Investigating Officer through a counsal their own choice
tantamounted to denying opportunity to the defence to test the
veracity of the prosecution case and its witnesses. In this context, he
referred to the judgment of a Division Bench of the Patna High Court
in Hazari Choubeyand Ors.v. State of Bihar 1988 Crl. Law
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Journal 1390 (Patna). In the said case, while setting aside the
conviction of the Appellants and acquitting the Appellants of the
charges levelled against them under Sections 395 of the Indian Penal
Code, the Patna High Coumeld that since neaxamination of the
Investigating Officer had denied to the defence opportunity to test the
veracity of the prosecution case and the veracity of the evidence of
the prosecution witnesses, their conviction for the offence under
Section 35 of the Indian Penal Code by the learned Sessions Judge
was not sustainable. Real after a lapse of 8 years would amount to
miscarriage of justice a@he right to speedy and public tgalvas
enshrined in Article 21 of the Constitution.
241. On a conspdas of the above, we find thstr. M.L. Sharma
has raisedthe following issues in respect of theght to legal
defence insofar as the aforesaid two accusadm he represents
are concerned
A. Whether his clients were entitled to be defended by a
counsel 6 their choice and whether in fact were defended
by a counsel of their choice?
B. Whether theamicus curiaeappointed by the learned trial
court had crosgxamined any of th@rosecution witnesses
on behalf of the saidaccused persons and the legality
thereof?
C. Legal position with respect to Section 309 Cr.P.C.
242. In order to satisfy ourselves that the accused persons in the
present case were defended by counsel of their choice and also

had recourse to legal aid at all stages of the trial, we have
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carefully examied the trial court recoravith the assistance of

Mr. Dayan Krishnan, learned Special Public Prosecutor. The

record chronologically reveals the following:

(1)

(2)

(3)

The charge sheet was filed @3.01.2013before the
Duty M.M., Saket Sh.S.M. Groveat 5:30 PM

On 06.01.2013 accused PawanKumar, Vinay
Sharma, Ram Singh and Mukesh were produced
beforethe Duty M.M./Saket Jyoti Kler. Ms. Anurag
Rita, learned counsel from legal aid was presédirtie
learned M.M. has noted in the proceedings that all
the accused persos were informed that they can
seek legal aidfrom the State if they have not yet
engaged any counselAccused Ram Singh and Mukesh
submitted that they lganot yet engaged a counsel and
may be provided legal aidAccordingly, Ms. Anurag
Rita was provideds legal aid counsé&b them. Accused
Pawan Kumar @ Kalu and accused Vinay Sharma
refused to take services of legal aid counsel and
submitted that By want to become witnesses on behalf
of the State(Vide order dated 06.01.20).3

On 07.01.2013 all the accused persons were produced
before thelearned ACMM, where they were again
informed by the Court that they have a right of legal
assistance and they have a right to be defenddedgay
counsel of their choiceAccused persons sought time to

arrange forcounsel In any eventMs. Anurag Rita was
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present fortheir legal assistancelhe matter was then
listed for 10.01.2013 in odal to give them time to
arrange counsel for themselve$Vide order dated
07.01.2013

(4) On 1001.2013 all the accused persons ngeproduced
from judicial custody and private counsefor each
accused of their choice were present in @murt as
reflected by the order sheeils. Anurag RitaLAC was
also present in th€ourt to watch the interest of the
accused persong/ide arderdated 1001.2013

(5) 0On1401.2013 all the accused persons were present and
represented by private counsel of their choice and
applications were filedon behalf of all the accused
persons by their respective counsel for the supply of
deficient copies.Mr. M.L. Sharma was presean behalf
of accusedMukesh. {ide order dated 141.2013)

(6) On 17.01.2013 a fresh vakalatnama was filed by Mr.
M.L. Sharma on behalf of accused Muke$he matter
was committed to the Sessions Coui¥ide arder dated
1701.2013)

(7) On 2101.2013 the matter came upefore theSessions
Court. Mr. M.L. Sharma appeared on behalfamicused
Mukesh and the matter was listed for arguments on
charge for 2411.2013. Vide arder dated 201.2013)

(8 On23.01.2013 the Hondoble Sudpr e me
orders in Transfer Petition (Criminal No.D-2322 of
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2013) wherein the learned Sessions Judge was
directed, inter alia, to give a report on the
following:
A ( d Yo determine from accused Mukesh as
to his choice of Advocate;(e) whether accused
Mukesh wouldlike to continue with Shri M.
Rajaaman as his Advocaten-Record in his
Transfer Petition; (f) to find out if he haany
complaint with regard to the manner in which he
has been treated iIin custod
(9) On 2401.2013 in compliancewith the ordes of the
Ho bl® Supreme Court dated P23.2013, all the
accused persons were produced before the learned
Sessions Judge his chamber to ascertawhether they
were represented by coungssl their choice. Accused
Mukesh wasalso produced in the chamber to ascertain
his choice of counsel.He stated that earlier he had
appointed Shri Manohar Lal Sharma, Advocate vide
vakalatnamas dated 08.01.2013 and09.01.2013 but
now would like to change his counsel and has
appointed Mr. V.K. Anand, Advocate as his counsel
before the court. The vakalatnama of Mr. V.K. Anand,
Advocate was filed by him. Shri Manohar Lal Sharma,
Advocate was accordingly discharged by the learned
Sessions Judge.The accused Mukesh informed the

learned Sessions Judge that he did not intend to avall
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the services of Shri N. Rajaaman, Advocateon-
Record in the Transfer Petition pending before the
Hondoble Supreme Court and
Shri V.K. Anand, Advocate to be his counsel even in
the Supreme Court and to engage some other
Advocateon-Record The learned Sessions Judgalso
inquired from accused Mukesh if he has any
complaint regarding the manner in which he has been
treated in custody but he replied that he has no
complaint in this regard. The learned Sessions Judge
noted that questions taccused Mukesh had been put in
Hindi language to make him understand as to why he
should answer them. The statement of accused Mukesh
was also separately recorded in this regardmdy be
relevant to point out that in respect of accused Pawan
Gupta, Mr SadaShiv Gupta, Advocateand Mr. Vivek
Sharma, Advocatappearedo defend him in the trial
and he executed vakalatnama dated 08.01.2013 in their
favour. Mr. SadaShiv Gupta Advocate continued to
appear for accused Pawdmoughout the trial and even
before the High Cour{Vide arder dated 241.2013)

(10) On 5™ February, 2013 the date on which copies of
the supplementary charge sheet and CD ahgllan
were filed and handed over to learned counsel for all
the accused persons, an application was filed f

recording of the evidence by way of audimeo
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electronic means on behalf of accused Ram Singh and
accused Mukesh in the interest of fair trial. While
disposing of the said application, the learned Sessions

Court specifically noted:

i The c¢r uxgunoehts is thag theaapplication
needs to be allowed for the fair trial of the
accused. | do not understand as to why the
learned defence counsel is so apprehensive that
the accused may not get fair trial. All accused
are represented by the counsels of their
choi ceééoé.

(11) On 14.03.2013 fresh vakalatnama was filed by Shri
Ram Kumar, Advocate on behalf of accused Pawan
Gupta.

(12) On 20.03.2013 a fresh vakaltnama was filed by Mr.
M.L. Sharma Advocateon behalf of accused Mukesh
and accused Akshay Kum@hakurwhich was taken on
record (Vide arder dated 203.2013)

(13) On 2103.2013 the crossxamination ofPW-56 Shri
Sandeep Dabral was deferred at the request of Mr. M.L
Sharma. The crossxamination ofPW-57 ASI Kapil
Singh, PW-58 SI Arvind Kumar, PW-59 Inspector Raj
Kumari andPW-60 H.C. Mahabir wasalso deferred at
the request of the accused persaiVdde order dated
2103.2013)

(14) On 2203.2013 the crossexamination of PW-62 SI

Mahesh Bhargava was deferred on behalf of accused
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Mukesh and Akshay bydvocate Shri M.L. Sharma.
(Vide arder dated 223.2013)

(15) On2303.2013 a request was made Br. M.L. Sharma,
Advocatethat he be allowed to have meetings with the
accused persons in the jaivhich requestvas allowed
subject to the rulesV{de order dated 283.2013)

(16) On 2503.2013 PW-62 S.I. Mahesh Bhargava was
tendered for crosesxamination but Mr. M.L. Sharma
Advocate submitted that he would only creegamine
the witness after his application und@hapter 23
Cr.P.C was heard and decidedccordingly, the matter
was listedon 2603.2013 for arguments.V{de ader
dated 253.2013)

(17) On 2603.2013 the learned Sessions Judge heard
arguments on the application on behalftlé accused
Mukesh on the issue that hearing should take place on
alternate days amoraher reliefs. The matter was time
directed to begout up for 2803.2013. Vide order dated
2603.2013)

(18) On 2803.2013, theaforesaid applicatiormoved by Mr.
M.L. Sharma, Advocatevas dismissed. However, at
12:30 PM, when the trial begamMr. M.L. Sharmawas
not presentand the mtter was posted for 2 PM. At 2
PM, again hewas not presentand it is noted by the
learned Sessions Judge that the MMTof P.S. Vasant
Vihar informed the Court that he dheeceived a message
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on his phone from Shri M.L. Sharnthat he was not
well. The learned Sessions Judge further noted that none
of his associates, i.e., Ms. Suman, Advoc&lri J.P.
Mishra, Advocate and Shri Jitender Vidyarthi, Advocate
who hal also signed the vakalathama filed on 19.03.2013
were present. Further, Mr. A.P. Singh, Advocate on
behalf of accused Vinay informed the Court that Mr.
M.L. Sharma was present in Patiala House Court in case
FIR No.414/12 It was furthernoted by the court that
though the countvas empowered by tHeurth proviso to
sub-section(2) of Section 309 IPC talispense with the
crossexamination of the witnesses present in the Court
in view of the unexplained absence of tweinsel, but in

the interest of justice one more opportunity was given to
Mr. M.L. Sharmaand crossexamination of PW-64 Dr.

B.D. Athani andPW-65 ConstableKirpal was deferred

to 01.04.2013The Court also directed that the accused
persons be brought ©Gourt at 11 AM everyday.Mide
order dated 283.2013)

(19) On 01.04.2013, whereas the other counsel cross
examined the witnessgwsresent in the CourtMr. M.L.
Sharma did not crossxamine the witnegs stating that
he was not able to do salue to his ilthealth He also
moved anapplication seeking adjournment of the matter
on the ground that he intends téefa revision petition

against the order dated 28.2013 which was dismissed
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and the matter was posted @3.04.2013 for the cross
examination of PWA8, PW62, PW-63 on behalf of
accused Mukesh and accused Akshay. The other
counsels had completed theirossexamination with
respect to these witnesses. (Order daie@4.2013)

(20) On 02.04.2013 Mr. M.L. Sharma made several excuses
for not conducting the crossxamination inter alia,
being that he is not able to take instructions from his
clients to crosexamine the witnesses, as is evident from
a bare perusal of the said order shéldie learned trial
court observedthat from 20.03.2013 ever since M.L
Sharma has filed his vakalatama he has not cross
examined a single witnessThe matter was also listed
on 21.03.2013, 22.03.2013, 23.03.2013, 25.03.2013,
26.03.2013, 28.03.2013 and 01.04.2013, on all of which
days the accused persons were present in Court and
were available to the learned counsel to seek
instructions. Thereafter, part crossxamination was
done. Vide orderdated02.04.2013)

(21) On 04.04.2013 Mr. A.P. Singh Advocate who was
initially representing accused Akshay and had been
replaced by Mr. M.L. Sharmfiled a fresh vakalatnama
on behalf of accused Akshay Thakuwide ader dated
04.04.2013)

(22) On 05.04.2013 Mr. M.L. Sharmamakes submission to
the Court which is recorded in the order that he would
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not be available 006.04.2013 and th&residingOfficer
should alsp therefore take leave. {ide order dated
05.04.2013)

(23) On08.04.2013 only one winess was crossxamined by
Mr. M.L. Sharma as hstated that hbad not prepared to
crossexaminethe other witnesspresent in the Court
(Vide arder dated8.04.2013)

(24) On09.04.2013,PW-60was crossexamined on behalf of
the other accused persons khis crossexamination on
behalf of accused Mukesh wadegferredas his counsel
was not available(Vide order dated9.04.2013)

(25) On 1004.2013 the matter was listed for 12:3@M for
Mr. M.L. Sharma Advocateto crossexamine PW-55
and PW-65 but he did not appeaThe matter was then
posted for ZPM. Mr. M.L. Sharma then crossxaminel
PW-55 but thereafter state that he has a matter on
11.04.2013 before the High Court and he cannot appear.
The Court then passean order that Mr. M.L Sharma
can crossexamine tle witness from 12:30 to 1:32M on
1104.2013 to accommodateim on his request. \(ide
order dated 104.2013)

(26) On 1104.2013,Mr. M.L. Sharma, Advocate failed to
appearat 12:30PM and on the matter beposted for2
PM, he again failed to appeafThe learned trial court,
however, adjourned the matter to 12.04.20{\3ide
order dated 104.2013)
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(27) On 16.04.2013 Mr. M.L. Sharma was again absent and
the learned trial court passed a detailed order expressing
its anguish but deferred the crossxamination ofthe
witnesses present in the Court to 17.04.20¥Rig order
dated 16.04.2013)

(28) On 17.04.2013alsg counsel for accused Mukesh, Mr.
M.L. Sharma was absent and claimed throhiyhVivek
Sharma Advocatethat he was held up in the Supreme
Court in the trangr petition of the present casd he
matter was then adjournday the learned trial coutb
18" April, 2013 after discharging the witnesses present
in the Court and granting last opportunity to Mr. M.L.
Sharma, Advocate to cresxaminePW-59 W/Inspecto
Raj Kumari, who, it was noted, was appearing before the
Court on a daily basigVide order dated 1104.2013)

(29) On 1804.2013 Mr. M.L. Sharma was again absent.
The Court then passed a detailed order keeping in mind
the provisions of &ction 309 Cr.P.CGand appointing an
amicusin order to assist theCourt in complying with
its obligationsunder Section309 Cr.P.C.

It is relevant to note that the Court did not
discharge Mr. M.L. Sharma. The said oder being
apposite is reproduced hereunder:

fL8-4-2013 (12:45 PM)
Shri M.L Sharma, Ld. Counsel for accused

Mukesh has appeared and has filed an application
seeking adjournment saying that he is busy in the
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Hon'ble High Court of Delhi. He has been requested
to appear at 2 PM.
Sd/-
(Yogesh Khanna)
ASJ(Special Fast Track Court),
Saket Courts, New Delhi
18-04-2013

Matter called at 2 PM.

PW 59 Inspector Raj Kumari and PW65 Ct. Kripal
are present for their cross examination on behalf of
accused Mukesh but neither Shri M.L Sharma, Ld.
Counsel for accused Mukesh nor his associate is present.

In the order dated 28-3-2013, | had
specifically quoted the 4" proviso of sub-section 2
of section 309 Cr.P.C which empowers the court to
dispense with the cross examination of the witnesses
in the absence of the counsel, but on that day, despite
the absence of Shri M.L Sharma, Advocate, one more
opportunity, in the interest of justice, was granted to
him to cross examine the witnesses. Even on 16-4-
2013, witness PW59 W/Inspector Raj Kumari and
PW65 Ct. Kripal were present for their cross
examination, but Shri M.L Sharma, Advocate did not
appear. The fact that he has been seeking
adjournments has been elaborately mentioned in my
order dated 16-4-2013. Yet again he did not appear on
17-4-2013 nor sent any of his associate(s) to inform
about him. Today also, instead of cross examining
PW59 and PW65, he had appeared at 12:45 PM,
despite the matter being already listed at 2 PM and
had filed an application for adjournment and thereafter
left the court, despite being asked to appear at 2 PM.

It is 2 PM. Witnesses PW59 Inspector Raj Kumari
and PW65 Ct. Kripal are present for their cross
examination.

The application filed by Shri M.L Sharma,
Advocate seeking adjournment on the plea that he is
busy in another court, can not be allowed in view of
Clause-b of 4th proviso of subsection 2 of section
309 Cr.P.0 which says the engagement of the
pleader of a party in another court, shall not be a
ground for adjournment. Further Clause -c of the
said proviso to sub section 2 of section 309 Cr.P.0
says that where a witness is present in the court
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but a party or his pleader is not present or if present
not inclined to cross examine the witnesses, the court
may, if it thinks fit, record the statement of the
witnesses and pass such orders as it thinks fit
dispensing with the examination in chief or cross
examination of the witnesses, as the case may be.

Opportunities have since been granted to Shri
M.L Sharma, Ld. Counsel for accused Mukesh for
cross examining these two witnesses, appearing
practically, everyday since examined in chief so no
further adjournment can be granted to Shri M.L
Sharma, Advocate to cross examine the present
witnesses.

| have also perused the deposition of PW59
Inspector Raj Kumari, who on 16-12-2009 on
information, had visited Safdarjung Hospital, New
Delhi and had collected the MLC and exhibits of the
prosecutrix and then handed it over to the
Investigating Officer. She has already been
extensively cross examined by the Id counsels for
other three accused person.

Likewise PW65 Ct. Kripal had taken the Rukka to
the police station and had got the FIR registered, has also
been cross examined by the Id counsels for the other
accused person.

So, considering the nature of the evidence
given by these two witnesses, being general and also
considering the fact that these witnesses have already
been extensively cross examined by the Id counsels for
other accused person and also taking in view the fact that
Shri M.L Sharma, Advocate is not present to cross
examine these withesses on behalf of accused Mukesh,
the witnesses cannot be asked to come again. Thus,
considering the above facts | think it fit to dispense with
further cross examination of PW59 and PW65. Hence,
their cross examination on behalf of accused Mukesh
stands closed.

| had inquired from accused Mukesh yesterday if he
intends to have any other lawyer from Delhi Legal
Services Authority (DLSA) but he replied in negative.

Looking at the fact that Shri M.L Sharma,
Advocate is not appearing regularly and that since the
trial is being conducted on day to day basis, | feel it
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appropriate to appoint an Amicus Curiae to assist the
court in future, in case such situation arises.

Hence, | deem it fit to appoint Shri Rajeev Jain,
Advocate, Saket Court Complex, New Delhi, as an
Amicus Curiae to assist the court in future. He has
appeared today. The copy of the charge sheet and all
connected documents, including the evidence so

recorded till date, be handed over to Ld. Amicus Curiae to
assist the court, during the course of

,,,,,,,,,,,,,,,

Matter is adjourned and now shall be taken up on
20-4-2013 at 10:30 AM. Dasti.0

(30) On 2004.2013 the matter was fixed for 10:30 AM, but
counselMr. M.L. Sharma, Advocatdid not appear at all
and in exercise of theowvers conferred upon the Court
under section 309 Cr.P.Qhe learned trial couwith the
assistance ofShri Rajiv Jain, Advocate appointed as
amicus curiae proceeded with the court examination of
witnes®s At this stage accused Mukesh filed an
application bearing his signatures and thumb impression
statingthat he intends to chandps counsel and wishes
to engage ShrRajiv Jain Advocateas his counselThe
courtthereuporenquiredas towhetheraccusedviukesh
was doing so voluntariland o beingsatisfied, PWo1
Jeet Singh, PB4 Susil Sawariya and PV68 SI
Arvind were crosexamined on behalf of accused
Mukesh and the Court discharged Mr. M.L Sharma.
(Vide order dated 204.2013)

(31) On 2304.2013 Mr. V.K. Anand Advocate filed
vakalathama on belf of accused Mukeshin his
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presence and henceforth accused Mukesh was
represented by Shri V.K. Anand, Advocate before the
learned trial court as well as initially before the High
Court (Vide arder dated 284.2013)
243. The abovementioned chronological segence of events
makes it amply clear that the accused were represented by
counsel of their choice at every stage including accused
Mukesh.
244. The judgment in the case &tate of MP vs. Shobh&am
(supra)relied upon byMr. Sharmathushas no relevare tothe facts
of the present casegnasmuch as the recoxdearly bespeaks of the
fact thatthe accused were represented by counsel of their choice
throughout Even otherwise, we find th&hobhaRam s rendered in
the context oMP Panchayats Aavhich barredlegal representation,
and this fact is explained by the learned Chief Justice in the very
beginningof the judgmenby statingthat this will have no relevance
to the Code in as much as tiéode in anycaseprovides for legal
representatiorio an accusedguson As regards the reliance placed
upon the judgment ithe Kasab case (suprapnd theemphasis laid
by the counsefor the defence onthe observations made lihe
Supreme Courto claim that the Supreme Couras laiddown very
strict guidelinesn respect ofcriminal trials we find thatfirstly, there
has been no aberration of any kind in the presentaadesecondly,
Mr.Sharma has not been able to point out to us or show any prejudice
caused to the accusadthe course of the trial. In such cimatances

and where the record bespeaks of the thorough manner in which the
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prosecution witne€s hae been examined, we have no hesitation in
holding that the defence had effective and adequate legal
representation at every stage of the trial and in any @nt no
prejudice is shown to have been caused to the accused persons
despite the habitual nemttendance of the counsel engaged by the
accused themselves from time to time.

245. As noted hereinabove, Mr. M.L. Sharma, learned counsel for
accused Mukesh and Pawmn the additional grounds of appeal filed

by him has made a submission relying on a table thatmhieus
curiae had crossexamined various witnesses on behalf of accused
Mukesh and accused Pawan when he was not the counsel of their
choice. The submissn of Mr. Dayan Krishnan, learned Special
Public Prosecutor is that this is contrary to the record, inasmuch as
the examination of the witnesses was done by the Court in terms of
Section 309 Cr.P.Calbeit with the assistance of the amicus as is
evident fom each of these depositions. Reference in particular was
made by the learned SPP to order dated 20.04.2013 to urge that when
after being absent for a number of days, as indicated therein, Mr.
M.L. Sharma continued to remain absent, the Court in exestite
powers under Section 309 Cr.P.C., with the assistance of the amicus
proceeded with the court examination of the withesses. Mr. Krishnan
was at great pains to point out that on theyv&ame day, i.e., on
20.04.2013 accused Mukesh moved an apptinateeking Rajiv Jain

as his Advocate. The contention of Mr. Sharma that the examination

of witnesses on behalf of accused Mukesh by Mr. Rajiv Jain on
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22.04.2013 and 23.04.2013 was not conducted by counsel of his
choice, therefore, has no substance.

246. In respect of accused Pawan, the learned Special Public
Prosecutor submitted that the proceedings of the learned trial court
dated 08.07.2013 clearly record the reasons why court examination of
the 1.O. (PW80 S.I. Pratibha Sharma) was conducted. The order
daied 08.07.2013 also clearly shows that the Court had conducted the
court examination of PY80 with the assistance of the amicus
exercising powers under Section 309 Cr.P.C. Likewise, regarding
PW-83 Angad Singh, the proceedings of the learned trial cotetida
14.08.2013 clearly record the reasons why court examination of the
said witnesswvas conducted. On the said date, i.e., on 14.08.2013
also, the Court conducted the court examination with the assistance of
the amicus exercising powers under Section G0®.C. Regarding

the fact that part arguments on behalf of accused Pawan were
addressed by the amicus on 31.08.2013, learned Special Public
Prosecutor submitted that the record shows that full opportunity was
nevertheless given to Mr. Vivek Sharma, lesatfitounsel for accused
Pawan to argue the case dfl @eptember, 2013, which is reflected in
the order sheet of the said date and hence the contention of Mr. M.L.
Sharma that part arguments on behalf of accused Pawan were
addressed by the amicus is meatass.

247. In the context of the table filed by Mr. M.L. Sharma, learned
counsel for accused Mukesh and Pawan to contend that at the behest

of the State the learned trial court imposed Shri Rajiv Jaamasus
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curiae upon the Appellant Mukesh against his wishee find from
the record that the factual position is as follows:

PW-54 S.1. Sushil, PWE8 S.I. Arvind and P61
S.l. Jeet Singh were examined by the Court under
Section 309 Cr.P.C. with the assistance of the amicus
on 20" April, 2013 on behalf of aesed Mukesh. On
22" April, 2013 on behalf of accused Mukesh, B/
Dr. Raj Kumar Chejara, PW2 Dr. P.K. Verma and
PW-56 Shri Sandeep Dabral were examined by the
legal aid counsel appointed on the asking of accused
Mukesh. On 23.04.2013, R®4 Dr. B.D.Athani was
crossexamined by the same legal aid counsel
appointed at the behest of accused Mukesh. On behalf
of accused Pawan, P80 S.I. Pratibha Sharma was
examined on '8July, 2013 by the Court in exercise of
the powers conferred upon it under Sec808 Cr.P.C.
Likewise, on 14.08.2013, P\83 Angad Singh was
examined on behalf of accused Mukesh and Pawan by
the Court in exercise of its powers under Section 309
Cr.P.C. As regards part arguments addressed by the
amicus on behalf of accused Pawan, @ above, on
account of the ncavailability of Mr. Vivek Sharma,
Advocate on 3% August theamicus curiagnitiated the
arguments. However, on"2September, 2013, the
matter was fully argued on behalf of accused Pawan by

his counsel Shri Vivek Sharmadvocate and thus the
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partial address made by ttemicus curiacon 3T

August, 2013 was rendered meaningless.
248. It is now proposed to examine the legality of the cross
examination of certain witnesses adverted to hereinbefore by the
Court in exercise ots$ powers under Section 309 Cr.P.C.
249. In State of U.P. vs. ShambhNath Singh, (2001) 4 SCC 667
the Supreme Court has laid down clear guidelines to trial court to
ensure strict implementation to Section 309 Cr.P.C. as foHows:
(SCC, page 673)

fili2. Thus, the legal position is that once examination of

witnesses started, the court has to continue the trial from day to

day until all witnesses in attendance have been examined

(except those whom the party has given up). The court has to

record reasons for deviating from the said course. Even that is

forbidden when witnesses are present in court, as the
requirement then is that the court has to examine them. Only if

there are Aspeci al reasonso, which r ea

in the order for adjournment, that alone can confer jurisdiction
on the court to adjourn the case without examination of
witnesses who are present in court.

13. Now, we are distressed to note that it is almost a common
practice and regular occurrence that trial courts flout the said
command with impunity. Even when witnesses are present,
cases are adjourned on far less serious reasons or even on
flippant grounds. Adjournments are granted even in such
situations on the mere asking for it. Quite often such
adjournments are granted to suit the convenience of the
advocate concerned. We make it clear that the legislature
has frowned at granting adjournments on that ground. At

any rate inconvenience of an advocate
reasono for bypassing the mandate of
Code.

14. If any court finds that the day-to-day examination of
witnesses mandated by the legislature cannot be complied with
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due to the non-cooperation of the accused or his counsel the
court can adopt any of the measures indicated in the sub-
section i.e. remanding the accused to custody or imposing cost
on the party who wants such adjournments (the cost must be
commensurate with the loss suffered by the withesses,
including the expenses to attend the court). Another option is,
when the accused is absent and the witness is present to be
examined, the court can cancel his balil, if he is on bail (unless
an application is made on his behalf seeking permission for his
counsel to proceed to examine the witnesses present even in
his absence provided the accused gives an undertaking in
writing that he would not dispute his identity as the particular
accused in the case).

,,,,,,,,,,,,,,,,,,,,,

eeeeeeeeeeeeeeeeeeeee.

18. It is no justification to glide on any alibi by blaming the
infrastructure for skirting the legislative mandates embalmed in
Section 309 of the Code. A judicious judicial officer who is
committed to his work could manage with the existing
infrastructure for complying with such legislative mandates. The
precept in the old homily that a lazy workman always blames
his tools, is the only answer to those indolent judicial officers
who find fault with the defects in the system and the
imperfections of the existing infrastructure for their tardiness in
coping with such directions. 0

250. Recently, n Akil vs. State(NCT of Delhi), (2013) 7 SCCL25,

the Hondoble Supreme Court noting
witnessessiz., PW-20 was examineth-chief on 18.09.2000 and was
crossexamined after two months, i.e., on 18.11.208dlely at the

Il nstance of t he Appel | andttidatsthec o u n s
counsel was engagedsomeother matter in the High Courued the
impropriety of such delay used by the Appellant to induce 2o

resile from his stand and change his testimony, exonerating the
Appellant and the fact that the adjournntgmanted by the trial court

at the relevant point of time disclosed that the Court was oblivious of
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the specific stipulation contained in Section 309 Cr.P.C. In paragraph

43 of its judgment, the Supreme Court obserngRICC, page 149)

251.

3. It is unfortunate that in spite of the specific directions
issued by this Court and reminded once again in Shambhu
Nath [State of U.P. v. Shambhu Nath Singh, (2001) 4 SCC
667 : 2001 SCC (Cri) 798] such recalcitrant approach was
being made by the trial court unmindful of the adverse
serious consequences flowing therefrom affecting the
society at large. Therefore, even while disposing of this appeal
by confirming the conviction and sentence imposed on the
appellant by the learned trial Judge, as confirmed by the
impugned judgment of the High Court, we direct the Registry
to forward a copy of this decision to all the High Courts to
specifically follow the instructions issued by this Court in
the decision in Raj Deo Sharma [(1998) 7 SCC 507 : 1998
SCC (Cri) 1692 : 1998 Cri LJ 4596] and reiterated in Shambhu
Nath [State of U.P. v. Shambhu Nath Singh, (2001) 4 SCC
667 : 2001 SCC (Cri) 798] by issuing appropriate circular, if
already not issued. If such circular has already been issued,
as directed, ensure that such directions are scrupulously
followed by the trial courts without providing scope for any
deviation in following the procedure prescribed in the matter of
a trial of sessions cases as well as other cases as provided
under Section 309 CrPC. In this respect, the High Courts will
also be well advised to use their machinery in the respective

State Judicial Academy to achieve t

In Lt. Col. S.J. Chaudhary v. State

(Delhi

Administration), AIR 1984 SC 618 (1984) 1 SCC 722t was held

that-

it i s pediemtsthat the strial before the Court of Session
should proceed and be dealt with continuously from its
inception to its finish. Not only will it result in expedition, it will
also result in the elimination of manoeuvre and mischief. It will
be in the interest of both the prosecution and the defence that
the trial proceeds from day-to-day. It is necessary to realise that
the trial commences, except for a very pressing reason which
makes an adjournment inevitable, it must proceed de die in

Once

diem until the trial is concluded. O

252. In Mohd. Khalid v. State of West Bengal (2002) 7 SCC 334

the SupremeCourt held that when a witness is available and his
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examinationin-chief is over, unless compellingasonsare there, the

trial Court should not adjourn the matter on the mere asking. While
deciding the said case, the court placed great emphasis on the
provisions of SectioB09Code of Ciminal Procedure and reliance

on its earlier judgmergin Shambhu Nath Singh(Supra) andN.G.
Dastane v. Shrikant S. Shivde (2001) 6 SCC 1389n the Shambhu

Nath Singh case, te Court deprecated the practice of the courts
adjourning the cases without emmation of withesses when they are

in attendanceln N.G. Dastanecase(Supra), it was observed by the
Court that he trial court should realize that withessareresponsible
citizens who have other work to attendo for eking out a livelihood,

and they cannot be told to come again and again just to suit the
convenience of the advocate concerriedvas further observed that
seeking adjournments for postponing the examination of withgsses
who are present in Court even without making other arrangement for
examining such witnessemmounts to dereliction chn advocat e
duty to the Court as that would cause mingrassment and hardship

to the witnesses. Tactics of filibuster, if adopted by an advosate
also a professional misconduct.

253. In view of the aforsaid enunciation of the law, this Court has
no hesitation in holding that given the habitual absence of Mr. M.L.
Sharma, learned counsel for the accused Mukesh, as delineated
above, and his refusal to cressamine the witnesses despite repeated
adjournmets granted to him for the aforesaid purpose, the learned
trial court was left with no option except to exercise the powers

vested in it under Section 309 Cr.P.C. lItis relevant to point out that
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the judgment of the Supreme CourtAkil (supra) was passg on
06.12.2012 which was circulated to all the High Courts to ensure
strict compliance by the trial courts of the instructions issued by the
Supreme Court irBhambhuNath Singh (supra) without providing
scope for any deviation as provided under Sectich GOP.C. The
learned trial Judge in the circumstances had two options:

(a) To remain oblivious of the aforesaid judgments of the
Supreme Court and the directions of the High Court and
to sweep them aside, and

(b) To follow the mandate of the law by examininiget
witnesses himself as laid down in Section 309 Cr.P.C.

254. We, therefore, cannot fault the learned trial Judge in
adopting the latter course. The inevitable corollary is that we
reject the contention of Mr. M.L. Sharma, Advocate that the
learned Sessionsudge had no authority in law to examine the
witnesses with the assistance of the amicus as was done by him in
the instant case in respect of the witnesses enumerated above.
The course of action followed by the learned trial court, we find,
was strictly inaccordance with Section 309 Cr.P.C. and was the
only correct approach given the circumstances of the case.

255. Mr. Sharma next contended thanonadherence to the
provisos to suisection (1) of Section 154 fatal to the case of

the prosecutionn that the satement of the prosecutrix should
have been videographed and recorded by a lady offieée deem

it appropriate to refer to sukection (1) of Section 154 and the
provisos ther®, which read as under:
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fil54. Information in cognizable cases i (1) Every information
relating to the commission of a cognizable offence, if given
orally to an officer in charge of a police station, shall be reduced
to writing by him or under his direction, and be read over to the
informant; and every such information, whether given in writing
or reduced to writing as aforesaid, shall be signed by the person
giving it, and the substance thereof shall be entered in a book to
be kept by such officer in such form as the State Government
may prescribe in this behalf.

Provided that if the information is given by the woman
against whom an offence under section 326A, section
326B, section 354, section 354A, section 354B, section
354C, section 354D, section 376, section 376A, section
376B, section 376C, section 376D, section 376E or
section 509 of the Indian Penal Code (45 of 1860) is
alleged to have been committed or attempted, then such
information shall be recorded, by a woman police officer
or any woman officer:

Provided further that i

(a)in the event that the person against whom an
offence under section 354, section 354A, section
354B, section 354C, section 354D, Section 376,
Section 376A, Section 376B, Section 376C,
Section 376D, Section 376E or Section 509 of
the Indian Penal Code is alleged to have been
committed or attempted, is temporarily or
permanently mentally or physically disabled, then
such information shall be recorded by a police
officer, at the residence of the person seeking to
report such offence or at a convenient place of
such person's choice, in the presence of an
interpreter or a special educator, as the case
may be;

(b) the recording of such information may be
videographed;

(C) the police officer shall get the statement of the
person recorded by a Judicial Magistrate under
Clause (a) of sub-section (5A) of section 164 as
soon as possible.o

256. At the outset, we note that both the provisos to-seittion

(1) were inserted in the Code of Criminal Procedure by the
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Criminal Law (Amendment) Act, 2013 (Act No.13 of 2013) with
effect from 03.02.2013 and theharge sheein the instant case
was filed on 03.01.2013. Therefore, the provisos to Section 154
Cr.P.C. have no application to the present cadeat said, we find
that the investigating agency in the instant case has suiadiyan
complied with both the aforesaid provisas thatthe statement of

the prosecutrix was reduced into writing in the first instance by
Dr. Rashmi Ahuja (PWA9) and thereafter by the SDM Usha
Chaturvedi(PW-27) and since this could not have been date
the residence of the prosecutrikwas done at SJ Hospitallrue,

the recording of such information was not videographed, but this
was not the mandate prior to the amendment which came into
effect from 3% February, 2013. The fact that the statemmthe
prosecutrix was subsequently recorded by a Judicial Magistrate
under Claused) of subsection (5A) of Section 16fas provided

by Clause ¢) of the second proviso to stgection (1) of Section
154] is, to our mind, sufficiemteassurance tthis Court about the
authenticity and veracity of the prosecution case. The mere fact
that the recording of the statement was not effected by a woman
police officer is meaningless when the recording was done by a
woman doctor and a woman Shvisional Magistrdae and
subsequently by a Judicial Magistrate under Sect@hdr.P.C.

257. Mr. Sharma further contended that the statement of the
prosecutrix recorded in the MLC ought to have formed the basis
of the F.I.R. as this was the first information of the incideht

this context, he relied upon the judgment of the Constitution
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Bench inLalita Kumari vs. Govt. of UP and Ors, 2013 (13)
SCALE 559 and the judgments iithulia Kali vs. State of Tamil
Nadu, (1972) 3 SCC 398ndCBI vs. Tapan Kumar Singh(2003)
6 SCC 175

258. We find from the record thathe first statement of the
complainanteyewitness (Ex.PW-1/A) was recorded in the
morning of 17.12.201dy PW-74 S.l. Subhash Chandho gave
the rukka to Ct. Kripal and sent him at 5:10 AM to police station
on the bais of which FIR was registered.The rukka Ex.PW-
74/A clearly mentions about the MLC of the prosecutrixand
the facts narrated by the prosecutrix herself of the assault and
rape to the treating doctor, PW-49 Dr. Rashmi Ahuja. The

endorsementmthe rukka (Ex.®V-74/A) reads as under:

fiTo
The Duty Officer
P.S. Vasant Vihar

Sir,

It is officially submitted that today on receipt of DD No.6-
A, |, the SI alongwith Ct. Kirpal no.3926/SD reached S.J.
Hospital for the purpose of investigation where S.I. Mahesh and
Inspector Raj Kumari ATO/Vasant Kunj (North) were present.
One Jyoti d/o Badri Nath Singh aged 23 years r/o 174, Street
No.27, Mahabir Enclave, Delhi was admitted in the hospital vide
MLC No.37758. Thereafter, | obtained the aforesaid MLC
collected by Inspector Raj Kumari. The doctor had written on
the MLC No0.37758(GRR) o f Jyot i , i adrapeeijeed H/ o gan
moving bus by 4-5 men while she was coming from a movie
with her boy friend. She was slapped on her face, kicked on her
abdomen and bitten over lips, cheek, breast and vulval region.
She remembers intercourse two times and rectal penetration
also. She was forced to suck their penis but she refused. All this
continued for half an hour and then she was thrown off from the
moving bus with her boyfriend. The victim was not in the

,,,,, BN

position to make her statement due to injuriesé é ¢ € é . 0
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259. Faced with this situation, Mr. Sharma sought to contend that
the complaint/teleer Ex.PW-1/A not beingwritten in the hand of

the complainantno FIR could be registered on thasis thereof

We find this to be an argument of desperation as there is no such
requirement in law and Section 154 Cr.P.C. clearly envisages that
information may also be received orally. In any event, reference
may usefully be made to Ex.RPWA which dows that the
complainant PWL signed the same. RW in his testimony in

Court corroborates this and identifies his signature on thedéehr

AMy first stat emente hogspital. Frfad or ded i
signed twice. Today | have seen my statement. It bears my
signature at point A and the same is Ex.PW-1/ A. 0

260. Relying upon the decision of the Supreme Courtsimvar
Singh vs. State of U.P., AIR 1976 SC 242BIr. Sharma then
sought to contend that there was considerable delay in the
registration of the Firstnformation Report. At the outset, we
note that the case eshwar Singhis of no help to the defence as

in the said case there was inordinate and unexplained delay in
dispatching the First Information Report to the Magistrate. The
FIR was stated to haveeen lodged at 9:05 AM on February 14,
1973 but the Magistrate received it on the morning of February
16. The Court of the Magistrate was nearby and thus it became
difficult to understand why the report waent to him about two
days after its stated howf receipt at the police station. On this
basis, it was contended in the said case that the First Information
Report was recorded much later than dtated date and hqur
affording sufficient time to the prosecution to introduce
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improvements and embmslhments and set up a distorted version of
the occurrence. In & presentcase the FIR was registered at the
earliesti.e. at 5:40 AMand in any event no question has been put to
the Investigating Officer in respect ahy delay inthe registration of
theFIR.

261. Reliance was also placed by Mr. M.L. Sharma i@¢bntext

of delayupon the decision of the Supreme Courtlai Prakash
Singh vs. State of Bihar and Anr., (2012) 4 SCC 379In
paragraph 12 of the said judgment, the Court opied:

fil2. The FIR in a criminal case is a vital and valuable piece of
evidence though may not be substantive piece of evidence. The
object of insisting upon prompt lodging of the FIR in respect of
the commission of an offence is to obtain early information
regarding the circumstances in which the crime was committed,
the names of the actual culprits and the part played by them as
well as the names of the eye-witnesses present at the scene of
occurrence. If there is a delay in lodging the FIR, it loses the
advantage of spontaneity, danger creeps in of the introduction
of coloured version, exaggerated account or concocted story as
a result of large number of consultations/deliberations.
Undoubtedly, the promptness in lodging the FIR is an
assurance regarding truth of the informant's version. A promptly
lodged FIR reflects the first hand account of what has actually
happened, and who was responsible for the offence in question.
(Vide Thulia Kali v. State of T.N. [(1972) 3 SCC 393 : 1972 SCC
(Cri) 543 : AIR 1973 SC 501] , State of Punjab v. Surja
Ram [1995 Supp (3) SCC 419 : 1995 SCC (Cri) 937 : AIR 1995
SC 2413] , Girish Yadav v. State of M.P. [(1996) 8 SCC 186 :
1996 SCC (Cri) 552] and Takdir Samsuddin Sheikh v. State of
Gujarat [(2011) 10 SCC 158 : (2012) 1 SCC (Cri) 218 : AIR
2012 sC 37] .)o

262. The aforesaid case too has no application to the facts of the
present case as the test laid down in the extracted portion
reproduced hereinabove are fulfilled in the present case and the
sequenceof eventsin respect of registration of FIR stvs that
there is no delay in the registration of the FIR order to place
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matters beyond the ape of controversy, however, we set out
hereunder the sequence of events leading to the registration of the
FIR:-
() DD No. 4A PS Vasasnt Kunj (North)
S.I. Mahesh Bhargav (PW82) of Police Station Vasant Kunj
(North) receivedD Entry No.4-A at 12:45 AM. The said DD

stated that one boy and girl were found naked in front of GMR

Gate, Mabhipalpur. On receipt of this DD, the said witness
reached the spot. Howevydre did not find anyone there as the

PCR had already taken the injured persons to the Hospital. S.I.
Mahesh Bhargav (P¥82) thereafter proceeded to Safdarjung
Hospital wherein he was informdxy the Duty Constable that

the mmplainant had been referredWar d 0 B0 , wher e
prosecutrix had been sent to the GRR (Gynae Ward). The said
witness also received MLC of tleemplainant (PW51/A) and

later handed over the same to the Investigating Officer.

(i) Inspector Raj Kumari, ATO, Vasant Kunj, PB® (Anti
Terrorist Officer, an officer of the rank of an Addl. SHO), also
reached Vasant Kunj as she was on patrolling duty add ha
received information from the Duty Officer that one boy and
girl had been admitted in Safdarjung Hospital in an injured
condition. Raj Kumari (PW59) collected the MLC and exhibits
of the prosecutrixand handed over the same to the
Investigating Officer Pratibha Sharma whiclereseized by a

seizure memg@Ex.59/A).

DEATH SENTENCE REFERENCE NO.6/2013 Page207 of 340
CRL. APP. NOS.1398/2013, 1399/2013 AND 1414/2013




(iii)

(iv)

V)

DD No. 6A PS Vasant Vihar

Further, consequent to the informatieransmitted, the Duty
Officer, Vasant Vihar Police StatioA.S.l. Kapil Singh (PW
57) received DD No& (Ex. PW57/A). The substance of the
said DD was that at:12 AM information was received from
mobile number 9717890175 that a girl and a b@ye found

without any clothes just after the Mahipal Pur flyover on the

way towards Delhi in the service lane. The DD was then
handed over by PV87 to S.I. Subhash (P\f4). The said DD
recorded the fact of the victims lying near the Mahipalpur
flyover and that it was recorded at01:12 AM.

DD No. 7-A PS Vasant Vihar

PW-57, A.S.l. Kapil Singh the Duty Officer of Vasant Vihar

Police Station received a further call, noted dowBsNo.7-

A, which was from the Duty Constable, Safdarjung
Hospital at 1:20 AM about the admission of the victims to
Safdarjung Hospital. The information about the said DD
No.7-A (Ex.57/B) was also given to S.l. Subhash.

After admission, the complainant and the victim were admitted
to separate casualties. Tleemplainant was admittetb the
general casualty, while the victim was admitted to the Gynae
casualty. The complainant was examined by Dr. Sachin Bajaj
(PW-51) and other doctors and the MLC was drawn up in the
handwriting of Dr. Dheeraj, whose signature is identified by
Dr. Sacln Bajaj (PW51). The same was later on handed over
to 1.O. S.I. Pratibha Sharma. The victim (prosecutrix) was
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attended to by Dr. Rashmi Ahu{®W-49) and her MLC was
drawn up, which is Ex.PW9/B. The evidence of PV89
Inspector Raj Kumari shows thdtet MLC was handed to S.I.
Pratibha Sharma.

(vi) S.I. Subhash, P.S. Vasant Vihar (PM)) after ascertaining that
the complainant was fit for recording his statement proceeded
to record the statement of the complainant/eye witness{PW
at Safdarjung Hosmt. He then sent the said rukka/tehreer to
Vasant Vihar Police Station through Constable Kirpal Singh
(PW-65) at 5:10 AM. The said rukka/tehreer is Ex.PWW/A,
having endorsement, which is Ex.PAY/E.

(vi) DD No. 12A PS Vasant Vihar
On receipt of the sdirukka/tehreer, DD No.XA, which is
Ex.PW57/C, was recorded and thereafter an FIR was
registered, being FIR No0.413 of 2012 at Police Station Vasant
Vihar (Ex.PW57/D) at 5:40 A.M, which was signed by the
Duty Officer.

263. The aforesaid evidence, in ourew, completely rules out
the possibility of any manipulation and in fact proves and
corroborates the FIR. We also note that there isuggestiorby

the defencein the crossexamination about manipulation in the
FIR. In any event, it is settled law than FIR is not an encyclopedia
but only the starting point of the investigation.

264. Reference may usefully be made in this context to a recent

decision of the Supreme Court rendered in the caseHani
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Harivadan Babubhai Patel v. State of Gujarat, (2013) €S 45 In

the said case, the incident had taken place on 23.1.2006, yet the FIR
was lodged only on 25.1.2006. It was, howeegrarly prove that

the informant was engaged in search for the deceased and he had not
apprehended that the life spark of tteceased would be extinct. The
Issue arose as to whethdlay in lodgment of FIR lthno significant
bearing on the case of the prosecution or whether such delay had
resulted in the creation of a coloured version in the RIRch was

answered by the Sugime Court as follows:

fi 1 I.this context, we may refer with profit to the authority
in State of H.P. v. Gian Chand [(2001) 6 SCC 71 : 2001 SCC
(Cri) 980] wherein a three-Judge Bench has opined that the
delay in lodging the FIR cannot be used as a ritualistic formula
for doubting the prosecution case and discarding the same
solely on the ground of delay. If the explanation offered is
satisfactory and there is no possibility of embellishment, the
delay should not be treated as fatal to the case of the
prosecution.

13. In Ramdas v. State of Maharashtra [(2007) 2 SCC 170 :
(2007) 1 SCC (Cri) 546] it has been ruled that when an FIR is
lodged belatedly, it is a relevant fact of which the court must
take notice of, but the said fact has to be considered in the light
of other facts and circumstances of the case. It is obligatory on
the part of the court to consider whether the delay in lodging the
report adversely affects the case of the prosecution and it would
depend upon the matter of appreciation of evidence in totality.

14. In Kilakkatha Parambath Sasi v. State of Kerala [(2011) 4
SCC 552 : (2011) 2 SCC (Cri) 355 : AIR 2011 SC 1064] it has
been laid down that when an FIR has been lodged in a belated
manner, inference can rightly follow that the prosecution story
may not be true but equally on the other side, if it is found that
there is no delay in the recording of the FIR, it does not mean
that the prosecution story stands immeasurably strengthened.
Similar view has also been expressed in Kanhaiya Lal v. State
of Rajasthan [(2013) 5 SCC 655 : (2013) 6 Scale 242].

15. Scrutinised on the anvil of the aforesaid enunciation of law,
we are disposed to think that there had been no embellishment
in the FIR and, in fact, there could not have been any possibility
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of embellishment. As we find, the case at hand does not reveal
that the absence of spontaneity in the lodgment of the FIR has
created a coloured version. On the contrary, from the other
circumstances which lend support to the prosecution story, it is
difficult to disbelieve and discard the prosecution case solely on
the ground that the FIR was lodged on 25-1-2006 though the
deceased was taken by the accused persons sometime on 23-
1-2006. The explanation offered pertaining to the search of the
deceased by the informant has been given credence to by the
learned trial Judge as well as by the High Court and, in our
considered opinion, adjudging the entire scenario of the
prosecution case, the same deserves acceptation. Hence, the
said submission is sans substance.o

265. Thus, in the instant case, the delay, if any, in lodgement of
the FIR has no possible bearing on the case of the prosecution. In
any event, during the course of the trial, no embellishment in the
FIR has been proved.

266. Mr. M.L. Sharma next contended that was indeed
surprising that all the senior officers were present at SJ Hospital
including Inspector Raj Kumari (PW9) and ACP Mr. Mahender
Singh Malik though FIR had yet to be registeredrlhis, Mr.
Sharma statedwas borne out from the testimony ofMP59
Inspector Raj Kumari, who stated in cressamination that she
reached the hospital within 20 minutes of the recording of the first
daily diary entry and the night G.O. of the District, ACP Mr.
MahenderSingh Malik was also presenand in further cres
examination stated that many senior officers, i.e., SHOs and ACP
had reached SJ Hospital by then and the DCP had also come to the
hospital before she left at about 4/5 AM. The question arises as to

who had informed the senior officérs
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267. We find the abresaid argument specious in nature for it is
well known that thestandardoperating practice is that information

in respect ofall cases of heinous crime is simultaneously
transferred by the control room to all the relevant police stations
as well as on welessto all officers on the wireless net. There is

a night gazetted officer of DCP rank for the entire city and a night
gazetted officer of ACP rank for each district who is informed by
the control room and who in turn transmits it to the concerned
district DCP both through telephone as well as through the
wireless net. The aforesaid aspect has been affirmed before us by
the learned Special Public Prosecutor and need not detain us any
further.

268. Mr. Sharma then emphatically contended that the
prosecutiomn version that the prosecutrix was found naletdthe
time of her rescue is not at all worthy of credence for the reason
that a tornshameezwas collected from the prosecutrix by PAY

Dr. Rashmi Ahuja and this fact stands documented by the
concerned dootr in Ex.PW49/A. We are of the opinion that not
much ado can be made of the fact that a slrameezavas found

on the body of the prosecutrix and in order to satisfy ourselves on
this scorewe had sent for the said garment which was produced
before us ad was found by us to be just a shred of clalack in
colour, incapable of hiding or concealing any part of the body of
the prosecutrix. As a matter of factewind the recovery of the
torn shameezorroborates the statement made by the prosecutrix,
recorded by PWA9 Dr. Rashmi Ahuja (Ex.PW9/A) as well as
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her statement given to the SDM PRV (Ex.PW27/A). In both

her aforesaid statements, the prosecutrix categorically states that
her clothes were torn by the accused persons. Fuithemerges
from the record thathe witnesses, who saw the victinm semt
darkness, stated that they were naked with some torn inner
clothing.

269. Mr. Sharma further contended that the entire prosecution
case was a fabricated and concocted s&wis obvious from the
fact that as per the prosecutioone Mohd. Zeeshan (PW44)
came to the police station and handed over one SIM card of IDEA
to the Investigating Officer by saying that he had found this SIM
card in Noida, UP. Mr. Sharma urged thattiwas wholly
ununderstanddé as to how the SIM cardEx.PW-44/1) was
found at Noida when thentire incident took place in Delhi.

270. We are constrained to say that there is no substance in the
aforesaid contention of Mr. Sharma for the reason that&®W
Dinesh Yadav, the owner of ¢h bus bearing registration
No.DL1PGO0149 in which the offence was oomitted has
categorically stated in his cregxamination that bus Ex-P was
being used fordrrying the students in the morning and thereafter
as a chartered busr takingthe officids of M/s. Net Ambit from
Delhi to Noida. He further stated in cressamination that on
17.12.2012the bus took the staff of M/s. Net Ambit from Delhi

to Sector 132, Noida, UP. Quite apparently, therefaxmgused
Ram Singh as disclosed by him had thmo the SIM card
nearabout the bus stand of Sector @here according to PW4
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Mohd. Zeeshanit was found at the noon houiSince it is not in
dispute that accused Ram Singh was the driver of the bus and this
fact stands fully established by the evidewcerecord, Noida was
possibly found by him tbethe safest destination to dispose of the
SIM card.

271. Mr. Sharma next contended that in view of faet that the

bite marks on the body of the prosecutrix, other than those of Ram
Singhand Akshay Kumar, haveot been identifiedthe necessary
corollary is that the remaining four accused persons were not
involved in the commission of the crime. The police having failed
to investigate the aforesaldte marks, the investigation could not
have been wrapped upy bmplicating the remaining four accused
persons. We have carefully considered the aforesaid argument
and we find the same to beanssubstance The report of the
Department of Forensic Odontologhows that out of the samples
provided for analysis(being photographs Nos.1 to 10 only
photographs 1, 2, 4 and 5 yielded resul®he said report clearly
discloses that photograph Nos.1 and 2 on comparison were found
to be the bite marks of one of the accused persons, namely, Ram
Singh. Photograph No.3 wamund to be out of focus and,
therefore,could not be utilized for further analysis. Photograph
No.4 was found to be of the bite marks of accused Ram Singh.
Photograph No.5 was found to tally with the dental model of
accused Akshay. In photograph Notle scale was not found on
the same plane as the bite mark caused by the lower jaws teeth;

therefore, this photograph was not used for further analyhbis.
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photographs Nos.7 and 8, since the marks were relatively isolated
and diffused, these photograph&emn not used for the purpose of
analysis. Likewisein photograph Nos.9 and 10, since tio®th
marks were of clustered nature and precluded the identification of
the causative teeth, these photographs were also not used for
further analysis. Thus, in ¢hsamples provided for analysis, only
photographs 1, 2, 4 and 5 were used for the purpose of analysis.
These photographs, as noted above, pertain to accused Ram Singh
(photographs 1, 2 and 4and to accused Akshay Kumar
(photograph No.5), buit would be wholly illogical to surmise
therefromthat the remaining photographs preclude the possibility
of the bite marks belonging to the remaining accused persons or
that the remaining accused persons were not involved in the
commission of the crime.

272. Mr. M.L. Shama also sought to contend that the lights
having been put off in the bus ExIP there was no question of
identification of the accused persons by PWAwninder Pratap
Singh. This argument of Mr. S h:
blush loses sight othe entirety of the evidence on record@ihus,

PW-1 Awninder Pratap Singh in his depositiom Court clearly

states that as he boarded the bus he saw that besides the boy who
was insisting upon their boarding the bus, there were two other
persons sittingn t he dri ver 6s cabin al ongq
bus who was of blackish complexiorte further states that as he
enteredthe bus he found that it was3ax 2 seater bus, i.e., there

was athree seat® rbehind the drived seat anda two seaté
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row on the other side. One person was sitting on the left side,
I.e., on the two seats and another was sitting on the right side, i.e.,
on the three seats just behi nd
sat behind the person who was sitting on the left,sige, on the
two seaté row. After entering bus, he noticed that the seat
covers of the bus were ofred colour and it had curtains of
yellow colour and the windows of the bus had black film on it.

He further states that he paidan amount of~ 20/ as kus fare

to the conductor, i.e.,” 10/ per head. Subsequently, he states
that as the bus started, the accused pwff the lights inside the
bus, but by then he had already noted the aforementioned
facts and paid the fare of the bus.

273. The aforesaid depasoin of PW-1 stands corroborated by
the statement of the prosecutrix given to W Usha Chaturvedi,
SDM (Ex.PW27/A), where in answer to question No.9, she stated
thatafter five minutes when the bus started climbing the Malai
Mandir flyover, the conductor switched off the lights of the
bus. Further,we find from the statement given by the prosecutrix
to PW30 Pawan Kumar, Metropolitan Magistrate (Ex.FBO/C)

that on a specific query put to the prosecutrix by the Metropolitan
Magistrate as to whether sted seen the staff of the bus, the
prosecutrix replied in the affirmative.

274. In the context of dying declaratiortd the prosecutrix Mr.

M.L. Sharma more or less argued on the same lines as Mr. Singh
adopting the contentions of Mr. SingiMr. M.L. Sharmalike Mr.

A.P. Singh contended that the MLC Ex.PMA/B was the only
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worthwhile statement of the prosecutriXhe following additional

arguments were, however, put forth llly. M.L. Sharma-

(1) The prosecution story with regard to the looting of articles
fom the two victims is belied b
the prosecutrix in the MLC EX. PW 49/B, in which she has
nowhere stated that any article was looted from her or her
friend.

(i) Additionally, in document EX. PW 49/A, the doctor lists the
articles eized by her (PWI9 Dr. Rashmi Ahujafrom the
prosecutrix and the wrist watch of the prosecutrix is
specifically mentioned In her second dying declaration,
however,t h e prosecutri x specifica
(ghadiyan to be among the looted artsl. This too points the
needle of suspicion on her aforesaid dying declaration.

(iii) The fact that there is no mention of insertion of rods by the
accused persons in the first dying declaration WLC
Ex.PW-49/B, but the slaps administered to her by theised
persons are specifically mentioned by the maker of the
statementshows that the whole story about the insertion of
rods in the rectowaginal area of the prosecutrixs set out in
her second and third dying declaratipissa concocted one.

(iv) The tesmony of PW30 Sh. Pawan Kumar, M.M. cannot be
read in evidence on account of radimnistrationof oath to
the said witness at the time of recording of his statement in

Court.
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(V)

In her third dying declaration while it is the claim of the
prosecutionthatthe prosecutrix in her own handwriting wrote
down the names of the accused persons vide\i-30/E, the

said document has not been proved to be in the handwriting of
the prosecutrix by sending the same to the handwriting expert.
Additionally, the name of @used Pawan does not find
mention in documentXEPW-30/E and instead on&/ipindis
introduced for the first time, which goes to show that
document E.PW-30/E is an interpolated document. The said

d/ipin6does not at all figure in the prosecution story.

275. It is proposed to deal with the aforesaid contentions

pointwise:

(i)

In the context of contention No.(i), suffice it to note that
the prosecutrix at the time of her admission to hospital was
in a critical condition as detailed hereinaboaad was
suffering fom vaseconstriction. In such circumstances,
for her not to disclose the looting of articles cannot be
construed tomeanthat the Appellants in fact were not
guilty of the same. An MLC like an FIR is not meant to be
an encyclopaediand in fact in the e of an MLC it is all

the more so when the condition of the patient is critical and

the patient has undergone severe trauma as in the instant

case.

(i) In the context of contention No.(ii), it may profitably be
noted that it is not the case of the prosequtibat the
watch of the prosecutrix was amongst the looted articles.
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(iii)

There is a recovery memo in respect of the watch of the
complainant (PWL1) but there is no such document in
respect of the watcbf the prosecutrix and hence the use of
the word &hadiyand in the statement of the prosecutrix
must be construed in the singular rather than in the plural.
This in fact is corroborated by document Ex.PM/A
which is a list of articles prepared by P¥® Dr. Rashmi
Ahuja, in SJ Hospital in which the watch of he
prosecutrix finds mention. Thus, evidently the prosecutrix
was wearing her watch at the time of her admission in the
hospital and the said watch is not shown to have been
recovered from any of the accused.

In the context ofcontentionNo.(iii), suffice it to note that in

her dying declaratiomecorded by the S.D.Mhe prosecutrix
has accurately described the incident and explained the
manner in which the accused not only repeatedly inserted iron
rods in her rectal and vaginal regjdout also statedhat her
internal organs were pulled out with the rods as well as the
hands of the accused. This is the manner in which she

describes her plight:

ALohey ki rod se mujhe mere paet p a
shareer par danto se kata. Is se pehle mere dost ka
saman - mobile phone, purse, credit card, debit card,
ghadi aadi cheen liye. But total chhey (6) log the jinhoney
bari-bari se oral (oral) vaginal (through vagina) aur
pichhey se (anal) balatkar kiya. In logo ne lohe ki rod ko
mere sharer ke andar vaginal guptang aur guda (pichhey
se) (through rectum) dala aur phir bahar bhi nikala. Aur
mere guptango haath aur lohe ki rod dal kar mere shareer
ke andruni hisson ko bahar nikala aur chot pahunchayi.
Chhey logo ne bari-bari se mere saath kareeb ek ghante
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tak balatkar kiya. Chalti huyi bus mein he driver badalta
raha taaki woh bhi bal at kar kar sake

True it is that in the MLC Ex.PW9/B there is no
mention made by her about the insertion of rods in her vagina
and rectum and the pulling out of the internalamg with the
said rods and with hands. It is, however, beyond cavil that her
MLC itself bears testimony to the savage manner in which she
had been brutalized in that at the risk of repetition it is noted
that a tag of thevagina6 cms. longwas hangingout of the
introitus resulting in profuse bleeding, thaginal wallhad a
tear of about 7 to 8 csnthe ectal teawasof about 4 to 5 cm
communicating with the vaginal teand she was immediately
referred to OTior completeperineal tear repairThe inury to
her rectovaginal area was opined by Dr. Rashmi Ahuja-(PW
49) asfidangerous in naturé. The manner in which she was
brutalized isalso set out in her second dying declaration and
her aforesaid statement is fully corroborated by the medical
evidencegiven by all the doctors, including Dr. Rashmi Ahuja
(PW-49) and Dr. Raj Kumar Chejara (P90).

Then again, e Investigating Officer had sought the
opinion of the doctors with regard to the weapoh offence,
viz,, the rods Ex.PW9/1 and Ex.PWA9/2, which were shown
to both Dr. Rashmi Ahuja (PM9) and Dr. Raj Kumar Chejara
(PW-50). Both the said doctors identified the rods shown to
them in the course of investigation and opined that the injuries

sustained by the prosecutrix could have been caused by
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thrusting of the said rods forcibly through vagina and/or anus,
as opined by them in their report Ex. PA®/G. The findings
rendered by PW50 Dr. Raj Kumar Chejara, who conducted the
surgery on the prosecutrix in respect of the abdominal injuries
sustaind by the prosecutrix are also apposite in that this
medical evidence fully corroborates the prosecution version
with regard to the rods being the weapon of offence. The said
findings have been reproduced hereinabove arehot being
restated to avoid pliaity.

Thus, the mere circumstance that there is no mention
made of the rods by the prosecutrix in the MLC cannot be used
by the counsel for the defence to yield any advantage to the
accused persons, as the insertion of the rods in the interns of the
prosecutrix is fully corroborated by the medical evidence on
record. Apart from this, it is further corroborated by the DNA
analysis. Here again, sinaee have already dealt with the
DNA reports at some lengtht this juncture we rest content by
noting tha upon analysis of the DNA profile developed from
the bloodstains on the rods, the same was found to be
consistent with the DNA profile of the prosecutrix.

We are, therefore, not inclined to accept the contention
of the defence that the nanentionofhe &ér ods 6éi n t he
the prosecutrix shows that Or o
offence. The findings of the learned trial court with regard to
the weapon of offencejz., the iron rodsn this regardappear

to us to be in ordeand we fully endorsthe same
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We may also note at this juncture that in the first
statement recorded of the complainant by SI Subhash{#®PW
on 17.12.2012 (Ex.PV¥/A), the complainant (P¥¥) has made
a clear mention of the user of iron so@s weapos of offence
albeit in the context of injuries inflicted upon him, and this
statement was recorded nearly 12 hours before the arrest of
accused Ram Singh, the first of the accused persons to be
arrested.

(iv) As regards the defence plea relating to-administration of
oath to PW30, Shri Pawan Kumar, Metropolitan Magistrate, it
only requires to be noted that dudradvertence, oath was not
administeredo the said witnesy the learned trial Court in the
first instance. However, thereafterath was administered and
his entire eaminationin-chief was recorded afrestEven
otherwise, nonadministration of oath to a witness has
absolutely no bearing on his testimony. This is all the more so
in the case of a Magistrate who is deposing in respect of
judicial proceedings. The law in this regard has been
enunciated in a recent judgment of the Supreme Court rendered
in the case ofState of Rajasthan v. Darshan Singl@
Darshan Lal (2012) 5 SCC 789wherein it is held that the
omission of administration of oath or affirmation does not
invalidate any evidencén view of the clear provisions of
Section 7 of the Oaths Act, 196 the said case, the Court
noted the legal position as under (SCC, Page 797):
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v)

f24. This Court in Rameshwar v. State of Rajasthan [AIR

1952 SC 54 : 1952 Cri LJ 54 7] has categorically held that
the main purpose of administering of oath is to render
persons who give false evidence liable to prosecution and
further to bring home to the witness the solemnity of the
occasion and to impress upon him the duty of speaking
the truth, further such matters only touch credibility and
not admissibility. However, in view of the provisions of
Section 7 of the Oaths Act, 1969, the omission of
administration of oath or affirmation does not invalidate
any evidence.0

In contextof thediscrepancy in th@amesset out in the second
and third dying declarationsf the prosecutrixjt needs to be
borne in mind that the prosecutrix did not know the accused
prior to the incident Shein fact gathered the namesf the
accusedvhile overhearig them calling out to each other during
the incident (an incident in which they were the tormentors and
she the tormented) and, therefore, could not be expected to
remember their names accurately, more so when she herself was
precariously poised betweerieliand death. Thus, in the third
dying declaration, there is no mention of the Appellant Pawan
Kumar and instead one OVMdthsi no
solitary circumstance sufficient to discard her statement in its
entirety? We thinknot. The reasns are set out hereunder.

The medical record of the prosecutrix shows that the
prosecutrix remained unfit for recording of her statement on
17" December, 18 December, 19 December and 20
December, 2012. It was only on*2ecember, 2012 at about
6 p.m that she was declared fit for recording of her statement.

In her said statement recorded by the SDM, she has given the
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names of her six assailangscuratelyand has specified the
exact role played by each of them and the barbaric manner in
which they defiled her body. At the time of the recording of
her third dying declaration, however, the medical record of the
prosecutrix shows that she had again taken a turn for the worse
and adestified by the concerned doctors her bowels had turned
gangrenas  The third dying declaration was recorded on
25.12.2012 and on the following day, i.e., on 26.12.2012, it
was decided to remove her to Singapore keeping in view her
dangerous condition. In such circumstances, though she
managed to correctly name fivit of her six assailants, the

| ast name was erroneously ment.
of OPawano, presumably on acco
resources towards the end. Be that as it may, we are persuaded
to hold that the fact that the document tn@ms one of the
names wrongly only goes to prove the authenticity of the
document and not the contrary. Had this been an interpolated
document, there would have been no difficulty in correctly
recor di nd atwhaen@ntaevgpmdéao f 06

Not much imprtance can also be attached, in our view,

to the somewhat belated plea raised by learned defence
counsel that document Ex.RB0/E was not sent for forensic
examination to determine the handwriting of the prosecutrix.
Had the defence counsel shown the samxiety for forensic
examination of the document at the relevant stage, there might

have been some weight in this contention, but this would have
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obviously meant the running of a huge risk by the defence.
The defence chose not to tread thin ice and mgivee
circumstanceshere does not appearus to beany reason for
us to doubt the statement of the learned Metropolitan
Magistrate(PW-30) that document Ex.PVB0/E was scribed
by the prosecutrix in her own handwriting, more so when
there is ample evidee on record including scientific
evidenceto nail the real culprits.
276. In the aforesaid context, ia recent judgment rendered by the
Honobl e Supr eme Rakeshrand Another Vsh &fatec a s
of Haryana (2013) 4 SCC 68the Supreme Courtyhile examining
the credibility of a dying declaration recorded by the Judicial
Magistrate opined (SCC, Page 76):
fi20. The claim that there was wrong description of names
in the dying declaration and some of the relatives were
present at the time of recording of the dying declaration are

not material contradictions which would affect the
prosecution case. 0

277. Per contraMr. M.L. Sharma heavily relied upon the decision

in Mehiboobsab Abbasabi Nadaf vs. State of Karnataka, (2007) 13
SCC 1120 contend that no credemcould be attached to any of the
dying declaratios of the prosecutrix This was a case in which the
deceased herself had taken contradictory and inconsistent stand in
four different dying declarations and in fact there was a total
divergencean her staémentswith regard to the manner in which the
incident took place. Hence it was held that the same should not be

accepted on their face valudhat consistencyin the dying
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declaratios apart from voluntariness is the relevant factor for placing
full reliance thereupqrand that aution was, therefore, required to be
applied. In the present case, d@notfind any such inconsistency in

the three dying declarations of the deceasex to render them
unworthy of credence

278. Mr. M.L. Sharma further relied @m the decision oState of
Madhya Pradesh vs. Dal Singh and Others, (2013) 7 SCALE.513
This was a case in which it was alleged that there were discrepancies
in the two statements of the deceased, one recorded in the first
information report and the othéefore the Executive Magistrate, as

to who setthe deceasedn fire and who poured kerosene oil on her.
However, the deceased in the FIR as well as in her statement recorded
before the Executive Magistraktadimplicated all the threaccused
persons. The trial court convicted all the accused. On appeal, the
High Court acquitted all the accused. On further appeal, the Supreme
Court restored the judgment of the trial court holding that the
contradictions raised by the defence in the two dying dedasatas
regards who had put the kerosene oil on her, and who had lit the fire
had been carefully examined and explained by the trial court.
Furthermore, in such a state of mind, one cannot expect that a person
in such a physical condition, would be aldegive the exact version

of the incidentas she had been suffering from great pain and physical
agony. This judgment further reiterates the legal position enunciated
in Laxman vs. State of Maharashtra, (2002) 6 SCC 7M'e are not

able to see as to hawis judgment is of any assistance to the defence.
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279. Reliance wasextplaced by Mr. Sharma on a recent decision
of the Supreme Court rendered Kashi Vishwanath vs. State of
Karnataka, (2013) 8 SCALE 620n this case, the Taluka Executive
Magistrate recated the first statement of the deceased as to who had
set her ablaze in her matrimonial home. The second dying
declaration was recorded by the police Sukpector while the third
statement was recorded by the Investigating Officer. The Supreme
Court afer observing that there were glaring inconsistencies in the
said three dying declarations allowed the appeal of the Appellant.
The Supreme Court noted that in the first dying declaration, the
deceased stated that she had sustained burn injuries wharshanth

had a fight with her and instigated her to pour kerosene upon her body
and when she poured kerosene on her body, her husband further
poured kerosene upon her and put her on fire with the match box. In
the second dying declaration, she stated theat Husband started
qguarréling with her at the behest of one Laxmi and along with Laxmi
poured kerosene on her body and put her on fire by using match stick
while in the third dying declaration she stated that her husband poured
kerosene on her and theosdsaid Laxmi lit the match stick and threw

it upon her body as a result of which the flames spread all over her
body. Suffice it to note that this case rests on its own peculiar facts
and has no application whatsoever to the facts of the present case in
which all three dying declarations of the deceased are in the same
strain.

280. The law on multiple dying declarations has been elaborately

dwelt upon by the Supreme Court in a large number of cases and it
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has been consistently held that it is not requirednfattiple dying
declarations to be identical with each other to pass the test of
admissibility. The Court, in the facts of each case, will examine the
nature of inconsistencies, if any, to see if they are material or not. It
has been further held that evaf the dying declarations are
inconsistent, the version that corroborates as nearly as may be the
version of the prosecution can be admitted into evidence.

281. In Abrar Vs. State of Uttar Pradesh (2011) 2 SCC 7&Qhree
Judge Bench of the Supreme Courteabthat minor discrepancies in
dying declarations recorded at multiple intervals is normal because of
the pain and suffering the victim is endurjrsgich discrepencies are
not required to be given undue weightage or blown out of proportion.
The relevant eract of the judgment is reproduced below (SCC, Page
754)=

fil12. It is true that there are some discrepancies in the dying
declarations with regard to the presence or otherwise of a light
or a torch. To our mind, however, these are so insignificant that
they call for no discussion. It is also clear from the evidence that
the injured had been in great pain and if there were minor
discrepancies inter se the three dying declarations, they were to
be accepted as something normal. The trial court was thus
clearly wrong in rendering a judgment of acquittal solely on this
specious ground. We, particularly, notice that the dying
declaration had been recorded by the Tahsildar after the doctor
had certified the victim as fit to make a statement. The doctor
also appeared in the witness box to support the statement of
the Tahsildar. We are, therefore, of the opinion, that no fault

what soever could be found in the dying

282. In a recent judgment rendered by the Supreme Court in
Ashabai and Another Vs. State dflaharashtra (2013) 2 SCC 224
the Supreme Court while upholding the evidentiary value of multiple

dying declarations recorded in the said case, pointed out that the law
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does not require corroboration for dying declarations and even if there
are variationdetween different dying declarations, the same cannot
be rejected. The relevant extraftthe said judgment reads as under
(SCC, Page 230),:

fil5. € é é . It is settled law that if the prosecution solely
depends on the dying declaration, the normal rule is that the
courts must exercise due care and caution to ensure
genuineness of the dying declaration, keeping in mind that the
accused had no opportunity to test the veracity of the statement
of the deceased by cross-examination. As rightly observed by
the High Court, the law does not insist upon the corroboration of
dying declaration before it can be accepted. The insistence of
corroboration to a dying declaration is only a rule of prudence.
When the court is satisfied that the dying declaration is
voluntary, not tainted by tutoring or animosity, and is not a
product of the imagination of the declarant, in that event, there
is no impediment in convicting the accused on the basis of such
dying declaration. When there are multiple dying
declarations, each dying declaration has to be separately
assessed and evaluated and assessed independently on its
own merit as to its evidentiary value and one cannot be
rejected because of certain variations in the other.

16. We have already noted that in the present case, the
prosecution relied on four dying declarations of the deceased.
We have also noted that at the time of recording of these
statements, medical officers on duty had certified that the
deceased was fully conscious and was in a fit state of mind to
make the same. As a matter of fact, the deceased has given
proper replies to the questions put to her by various authorities.
Further, it is not in dispute that the incident occurred on 5-3-
2003 and she sustained 54% burns and, ultimately, she died
only on 18-4-2003. In other words, she survived for about 1%
(one-and-a-half) months which speaks for the fitness of the
declarant to make a statement. The persons who recorded the
four dying declarations were examined as PWs 14, 7 and 6 and
they were also cross-examined about the statement made by
the deceased and recorded by them. In such circumstances, we
fully endorse the view expressed by the trial court and affirmed
by the High Court about the acceptability of four dying
declarations implicating the mother-in-law and sisters-in-law
(the appellants herein).o
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283. In the case ofShudhakar v. State of M.P.Supra), the
Supreme Court while dealing with the aforesaid aspect of the matter
broadened the horizons of the law relating to dying declarations by
holding that even if thre was a large variance between the dying
declarations, the Court would apply its mind and rely on the one
which must closely corroborates the version of the prosecution. The
relevant portion of the judgment is reproduced herein below (SCC,
Page 580}:

fi21. Having referred to the law relating to dying
declaration, now we may examine the issue that in cases
involving multiple dying declarations made by the
deceased, which of the various dying declarations should
be believed by the court and what are the principles
governing such determination. This becomes important
where the multiple dying declarations made by the
deceased are either contradictory or are at variance with
each other to a large extent. The test of common prudence
would be to first examine which of the dying declarations is
corroborated by other prosecution evidence. Further, the
attendant circumstances, the condition of the deceased at
the relevant time, the medical evidence, the voluntariness
and genuineness of the statement made by the deceased,
physical and mental fithess of the deceased and possibility
of the deceased being tutored are some of the factors
which would guide the exercise of judicial discretion by the
court in such matters.

22. In Lakhan [(2010) 8 SCC 514 : (2010) 3 SCC (Cri) 942] this
Court provided clarity, not only to the law of dying declarations,
but also to the question as to which of the dying declarations
has to be preferably relied upon by the court in deciding the
question of guilt of the accused under the offence with which he
is charged. The facts of that case were quite similar, if not
identical to the facts of the present case. In that case also, the
deceased was burnt by pouring kerosene oil and was brought
to the hospital by the accused therein and his family members.
The deceased had made two different dying declarations, which
were mutually at variance. The Court held as under: (SCC pp.
518-19 & 522-24, paras 9-10, 23-24, 26 & 30).

9. The doctrine of dying declaration is enshrined in the legal
maxim nemo moriturus praesumitur mentire, whi ch means 6a
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man wi | | not me et hi s Maker with a |
doctrine of dying declaration is enshrined in Section 32 of the

Evidence Act, 1872 (hereinafter calle
as an exception to the general rule contained in Section 60

of the Evidence Act, which provides that oral evidence in all

cases must be direct i.e. it must be the evidence of a

witness, who says he saw it. The dying declaration is, in fact,

the statement of a person, who cannot be called as witness

and, therefore, cannot be cross-examined. Such statements

themselves are relevant facts in certain cases.

10. This Court has considered time and again the
relevance/probative value of dying declarations recorded
under different situations and also in cases where more than
one dying declaration has been recorded. The law is that if
the court is satisfied that the dying declaration is true and
made voluntarily by the deceased, conviction can be based
solely on it, without any further corroboration. It is neither a
rule of law nor of prudence that a dying declaration cannot
be relied upon without corroboration. When a dying
declaration is suspicious, it should not be relied upon without
having corroborative evidence. The court has to scrutinise
the dying declaration carefully and must ensure that the
declaration is not the result of tutoring, prompting or
imagination. The deceased must be in a fit state of mind to
make the declaration and must identify the assailants.
Merely because a dying declaration does not contain the
details of the occurrence, it cannot be rejected and in case
there is merely a brief statement, it is more reliable for the
reason that the shortness of the statement is itself a
guarantee of its veracity. If the dying declaration suffers from
some infirmity, it cannot alone form the basis of conviction.
Where the prosecution version differs from the version given
in the dying declaration, the said declaration cannot be acted
upon. (Vide Khushal Rao v. State of Bombay [AIR 1958 SC
22 : 1958 Cri LJ 106] , Rasheed Beg v. State of M.P. [(1974)
4 SCC 264 : 1974 SCC (Cri) 426] , K. Ramachandra Reddy
v. Public Prosecutor [(1976) 3 SCC 618 : 1976 SCC (Cri)
473] , State of Maharashtra v. Krishnamurti Laxmipati Naidu
[1980 Supp SCC 455 : 1981 SCC (Cri) 364] , Uka Ram v.
State of Rajasthan [(2001) 5 SCC 254 : 2001 SCC (Cri) 847]
, Babulal v. State of M.P. [(2003) 12 SCC 490 : 2005 SCC
(Cri) 620] , Muthu Kutty v. State [(2005) 9 SCC 113 : 2005
SCC (Cri) 1202] , State of Rajasthan v. Wakteng [(2007) 14
SCC 550 : (2009) 3 SCC (Cri) 217] and Sharda v. State of
Rajasthan [(2010) 2 SCC 85 : (2010) 2 SCC (Cri) 980] .)

23. The second dying declaration was recorded by Shri
Damodar Prasad Mahure, Assistant Sub-Inspector of Police
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(PW 19). He was directed by the Superintendent of Police on
telephone to record the statement of the deceased, who had
been admitted in the hospital. In that statement, she had stated
as under:

60n Sunday, in the morning, at about
Lakhan poured the kerosene oil from a container on my head

as a result of which kerosene oil spread over my entire body

and that he (Lakhan) put my sari afire with the help of a

chi mmney, due to which | got burnt. 6

She had also deposed that she had written a letter to her
parents requesting them to fetch her from the matrimonial home
as her husband and in-laws were harassing her. The said dying
declaration was recorded after getting a certificate from the
doctor stating that she was in a fit physical and mental condition
to give the statement.

24. As per the injury report and the medical evidence it remains
fully proved that the deceased had the injuries on the upper part
of her body. The doctor, who had examined her at the time of
admission in hospital, deposed that she had burn injuries on her
head, face, chest, neck, back, abdomen, left arm, hand, right
arm, part of buttocks and some part of both the thighs. The
deceased was 65% burnt. At the time of admission, the smell of
kerosene was coming from her body.

26. Undoubtedly, the first dying declaration had been recorded
by the Executive Magistrate, Smt Madhu Nahar (DW 1),
immediately after admission of the deceased Savita in the
hospital and the doctor had certified that she was in a fit
condition of health to make the declaration. However, as she
had been brought to the hospital by her father-in-law and
mother-in-law and the medical report does not support her first
dying declaration, the trial court and the High Court have rightly
discarded the same.

30. Thus, in view of the above, we reach the following
inescapable conclusions on the questions of fact:

(c) The second dying declaration was recorded by a police
officer on the instruction of the Superintendent of Police after
getting a certificate of fitness from the doctor, which is
corroborated by the medical evidence and is free from any
suspicious circumstances. More so, it stands corroborated by
the oral declaration made by the deceased to her parents,
Phool Singh (PW 1), father and Sushil a
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27. Thus, in our considered view, the second and third dying
declarations are authentic, voluntary and duly corroborated by
other prosecution witnesses including the medical evidence.
These dying declarations, read in conjunction with the
statement of the prosecution witnesses, can safely be made the

basis for conviction of the accused.0

284. In the aforementioned case, after referring to a large number
of judgments including those rendered laxman v. State of
Maharashtra Supra), the Court held the second and the thirchgyi
declarations to be authentic, voluntary and duly corroborated by other
prosecution witnesses including the medical evidence. It further held
that these dying declarations read in conjunction with the statement of
prosecution withesses, can safely balenthe basis for conviction of

the accused. In substance, it was held that each dying declaration has
to be considered independently on its own merits so as to appreciate
its evidentiary value and one cannot be rejected because of the
contents of the other In other words, where the deceased makes
dying declarations which are mutually at variance with each other, it
is the duty of the court to examine each one of them in its correct
perspective to assess where it can be made a foundation for the
convictionof the accused dlust as in the case of the testimony of the
witnesses, which may be classified into three categeli@svWholly
reliable;(b) Wholly unreliable;(c) Neither wholly reliable nor wholly
unreliable vide Lallu Manjhi Vs. State of Jharkhand(2003) 2 SCC

401, multiple dying declarations are also to be viewed and evaluated

DEATH SENTENCE REFERENCE NO.6/2013 Page2330f 340
CRL. APP. NOS.1398/2013, 1399/2013 AND 1414/2013




for their probative value in ther scale of credibility. The rejection

of one dying declaration as not voluntary and not made by the free
will of the deceased does neisult in automatic rejection of the other
dying declarations made by the deceased, which have to be
independently evaluated before accepting them as worthy of credence
by rejecting them as wholly unreliable.

285. In the present case, the evidence on recooshhat apart
from the fact that the names of the accused and certain other details
are not mentioned in the MLC by the prosecutrix, all three dying
declarations of the prosecutrix corroborate each other in material
particulars.

286. It is also noteworthy tlat the evidence on recorflirther
corroborates various aspects of the dying declaration, na(ig¢the

fact that the victims went tithe Select City Mall in Saket; (2) the fact
that they reached Munirka bus stand; (3) the fact that the iron rods
were usd; (4) the fact that they were dumped opposkitegel Delhi

37 on NH 8 near Mahipalpur (5) the fact that the incident took place
in a bus and (6) the fact that the crime was committed by the five
accused arrayed in the present charge sheet, have all been
independently proved.

287. Mr. Sharma next contended that no reliance could be placed
on the DNA results to link the Appellants with the commission of
the crime as therosecution hasot disclosd the date and time
when the blood sample of the prosecutrix wdeeta We find this
contentionto becontrary to the records the record shows that the

blood sample of the prosecutrix was taken for the first time by
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PW-49 Dr. Rashmi Ahujan the night of 16.12.2012 itself along
with the other medical exhibits of theqsecutrix. The said fact is
mentioned in theCasualtySheet (Ex.PWA49/A) at serial No.20 as
well as in the MLC (Ex.P\WA9/B). Furthermore, the seizure
memo of the medical exhibits of the prosecutrix (Ex-BWA)
affirms that the blood sample formed pafttbe seized exhibits
among other exhibits.

288. Mr. M.L. Sharma then sought to contend that there was an
irregularity in the arrest of the Appellant Mukesh, wliibough
arrestedat District Karolion 18.12.2012vas not produced before
the nearest Magistrate thin 24 hours of his raestas mandated

by law. Instead,he was brought to Delton 18" December and
produced before the Magistrate in Delhi orl"I®ecember.

289. We propose to advert to the testimony of #8/S.1. Arvind
Kumar to demonstrate that there was irregularity in the arrest

of the Appellant Mukesh. PW88 S.I. Arvind Kumar in his
deposition stated thait he | nvol vement and ac
Mukesh was disclosed by his brother Ram Singh (since
d e c e a sRANE5B fudher deposed that first of dley went to

the local police station and gave them the information and from
there they went to the house of accused Mukesh where he was
found present. The accused was first examined and then
apprehendedAt that time hewas having a mobile make Samsung
Duos which was switched off at that time and was not having any
SIM. He was firstbroughtto P.S. Vasant Vihar and from there on
their coming to know that the 1.O0. S.l. Pratibha was at SJ
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Hospital, they reached SJ Hospital and handed over the mobile
and &cused Mukesho S.I. Pratibha Sharmaand thereafter he
was formally arrested The 1.O. then checked the IMBumber of

the mobileand it connected with the mobile of the complainant,
which mobile was then seized vide emo Ex.PW58/A.
Appellant was arrgted vide memo Ex.PV88/B at SJ Hospital and

his personal search conducted vide memo Ex38/AC.

290. Interestingly, however, the Appellant Mukesh in his
statement under Section 313 Cr.R.@h answer to Question
No0.132 claims that he was not apprehended is fillage, i.e.,
Village Karoli, Rajasthanbut was apprehended at Ravi Dass
Camp and that the mobile Ex@8Pwas lying in his jhuggi kept by

his brother, Ram Singh (since deceased) which was seized by the
police.

291. In any event, it isa settled propositiorof law that any
irregularity in arrest has ndaearingon the trial. In a celebrated
decision given by the Privy Council iRarbhu vs. Emperor, AIR

(31) 1944 Privy Council 73the contention of the Appellant was that
his arrest, having been effected in tieeritory of Jind by a British
Indian Officer, was illegal and that the illegality of his arrest vitiated
the whole subsequent proceedings. Lord Macmillan repelled the

aforesaid contention as under (SCC, Page 74):

fin their Lordships' view, the validity of the trial and
conviction of the appellant was not affected by any
irregularity in his arrest. When the appellant was presented
for trial at Rohtak he had been validly surrendered to the Court
there by the Jind authorities and so far as that Court was
concerned everything was regular and in
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292. In Lumbhardar Zutshi and Anothervs. The King AIR (37)
1950 Privy Council 26the argument was that the traaddconviction

of the Appellants was void because the police investigation which led
upto the tral was conducted illegally. Their Lordships of the Privy

Council opined (SCC, Page 27),:

ASuch a fault in procedure might have
but it could not in their Lordshipsd |
Presidency Magistrate of his jurisdictont o try t he appellants

293. The Supreme Court iH.N. Rishbud and Inder Singlvs. State

of Delhi, (1955) 1 SCR 1150 AIR 1955 SC 196considered the
question as to whether defect or illegality in investigation vitiated the
trial. Referring to the provisianof Section 537 of the Code of

Criminal Procedure, it observedSC, page04)

Al f, therefore, cogni zance is in fact
vitiated by the breach of a mandatory provision relating to
investigation, there can be no doubt that the result of the trial
which follows it cannot be set aside unless the illegality in the
investigation can be shown to have brought about a miscarriage
of justice. That an illegality committed in the course of
investigation does not affect the competence and the
jurisdiction of the Court for trial is well settled as appears from
the cases in Prabhu v. Emperor and Lumbhardar Zutshi v.
The King. These no doubt relate to the illegality of arrest in the
course of investigation while we are concerned in the present
cases with the illegality with reference to the machinery for the
collection of the evidence. This distinction may have a bearing
on the question of prejudice or miscarriage of justice, but both
the cases clearly show that invalidity of the investigation has no
relation to the competence of the Court. We are, therefore,
clearly, also, of the opinion that where the cognizance of the
case has in fact been taken and the case has proceeded to
termination, the invalidity of the precedent investigation does
not vitiate the result, unless miscarriage of justice had been
caused thereby.o
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294. In Mobarik Ali Ahmedvs. The State of Bombayl958 SCR
328 =AIR 1957 SC 857the contention was raised that the trialosl
vitiated in view of the fact that the appellant was brougter from
England, where he happened to be by virtue of extradition
proceedingsin connection with another offence, the trial for which
was then pending in the Sessions Court at Bombay and accordingly
he could not be validly tried and convicted for detiért offence, that
Is, for the offence under Section 420 read with Section 34 of the
Indian Penal Code. The Supreme Countingl upon the decisions of
the Privy Council gupra) and its earlier decision Ri s hbudds ca
(supra) held-

i We ar e uaccdeltoethatt contention. It may also be

mentioned that even if his arrest in India for the purpose of a

trial in respect of a fresh offence is considered not to be

justified, this by itself cannot vitiate the conviction following

upon his trial. This is now well-settled by a series of cases. (See

Parbhu v. Emperor; Lumbhardar Zutshi v. The King; and

H.N. Rishbud v. State of Delhi). This contention must
accordingly be overruled. 0

295. Next, asomewhat feeble attempt was madeNdy Sharma

to contend that théestimony of PW60 Head Constable Mahabir
was not worthy of credence since as per the testimony of this
witness he was present with the Investigating Officer at Thyagraj
Stadium and he is also shown as a signatory to the arrest mfemo
the Appellant Mukels who was arrested at Safdarjung Hospéal

the same time We find this contention to be entirely devoid of
force. The learned counskhs clearly misread the testimony of

the witness. PW0 Head Constable Mahabir in hisross
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examinationin Court clealy stated thaton that day, that is, on
18.12.2012 he had gone to Thyagraj Stadium with the
Investigating Officer at 5.00 P.M. and thereafter to Safdarjung
Hopsital. He further clarified that he actually went to Thyagraj
Stadium twice. Once before goingd the hospital and then from
S.J. Hospital. In crossexamination, he stated that hey left
Thyagraj Stadium at about 8:30 PM and returned to S.J.
Hospital where hey stayed foabout30/45 minutedefore returning
to the poice station at about 10.00 P.M.
296. In the context of nomention of the names of the
Appellants in the First Information Report, Mr. M.L. Sharma
contended that this circumstance by itself was fatal to the case of
the prosecution. Heelied upon the following decisions:
(i)  Mitter Sen andOthers vs. State of U.P., AIR 1976 SC 1156
(i)  Devnder \s. State ofHaryana, 1997 SCQCrl.) 570
(i) State vs. Ramesh, 1998 Criminal Law Journal 4233
(iv) Rehmat vs. State of Haryanal997 Criminal Law Journal

764 = AIR 1997 SC 1526
(v) Jagir Singh v.State of Delhj 1975 SCQCri.) 129
(vi) Husna \s. State of Punjab(1996) 7 SCC 382
297. Suffice it to note that in the first five cases, the parties were
known to each other. These cases, therefore, are of no assistance
to the defence. In the last caske Supreme Court came to the
conclusion that the prosecution was not able to satisfactorily
establish the case against the Appellant Rupa beyond reasonable

doubt as his presence at the time of occurrence was not
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satisfactorily proved. The Court, howeveame to the conclusion
that the evidence on the record had brought home the charge
against Appellant Husna beyond every reasonable doubt and his
conviction and sentence for the various offences as recorded by
the trial court called for no interference.

298. Rdying upon the decision of the Supreme CourtSuanil
Kumar Sambhudayal Gupta vs. State of Maharashtra, (2010) 13
SCC 657 Mr. Sharmé&urther contended that wheithe complainant

in the FIR or the witness in his statement under Section 161 Cr.P.C.
has notdisclosed certain facts but meets the prosecution case first
time before the Court, such version lacks credence and is liable to be
discarded. Reference was made by him in this context to paragraph
33 of the said judgment. We are constrained to statettie said
paragraph cannot be read in isolation with the rest of the judgment for
in the succeeding paragraphs, i.e., paragraphs 34 to 37, the Court has
held thatmarginal variations in the statements cannot be dubbed as
improvements as the same may taberations of the statement made

by the witness earlier. It further held that e omissions which
amount to contradictions material particulars, i.ego to the root of

the case/materially affect the trial or core of the prosecution, case
render thedstimony of the witness liable to be discardddb such
contradictions or improvements have been poined out to us in the
instant case and this judgment, therefore, has no application to the
facts of the present case.

299. Mr. Sharmafurther contended that ifwio views are possible

on the evidence adduced in the case, the view which is favourable
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to the accused should be adopted. Reliance in this context was
placed by him upon the judgment of the Supreme CouBilari

Nath Goswami vs. Shiv Kumar Singh and Cits, (2004) 9 SCC

186, wherein it is laid down that the golden thread which runs
through the administration of justice in criminal cases is that if two
views are possible on the evidence adduced in the case, one pointing
to the guilt of the accused and thther to his innocence, the view
which is favourable to the accused should be adopted. It is
noteworthy that the aforesaid observations were made in a case where
the appeal was against the acquittal of the accused and the Court held
that a miscarriage gfistice which may arise from the acquittal of the
guilty is no less than from the conviction of an innocent. In any
event, this judgmenwill have absolutely no relevancehere the
prosecution prowe its case beyond reasonable doubt and no
alternative hpothesigs established by the defence.

300. Another contention sought to be raised by Mr. M.L. Sharma
was that the FIR in the instant case was lodged after the police had
already visited the spot. For the aforesaid contention, Mr. Sharma
relied upon a judgmenof the Madhya Pradesh High Court in
Mantram vs. State of M.P., 1997 (2) Crimes 550 (M.Plj the cited
case,the finding of the Court essentially rests on the fact that the
maker of the FIR (PWB) had not proven the same. The case
proceeded on the bhaghat the report had been lodged with the police
by one Mathurabai whereas the FIR was lodged later on by one
Kashiram (PW7) who was also an injured witnes$he Court came

to the conclusion that it was on learning about the incident obviously
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from Mathurabai that the investigating agency had come into motion
and reached the spot and thereafter they had brought in two eye
witnesses and Ex:P9 was recorded to which no sanctity could be
attached firstly because it cannot be treated talddR and secadly

it was not even proved through the maker thereof. It further opined
that the said report was brought into being after deliberations with the
prosecution witnesses and implicit reliance cannot be placed on the
testimony of such partisan withesses. sltase turnen its own facts

and has no relevance to the present caséhe present case, the FIR
was lodged at 5:40 AM on 17.12.2012 and only after the registration
of the FIR, the Investigating Officer went to the spot.

301. On the aspect of disclosufdy. M.L. Sharma, learned defence
counsel relied upon the following decisions, all of which are wholly
inapplicable to the facts of the present case:

()  Shanker Raju Banglorkar vs. State of Goa, 1992
Criminal Law Journal 303471 In this case, the Court
came tothe conclusion from the evidence on record that
the allegeddisclosure was made by the accused in the
police station while he was in handcuffs and that it was
the outcome of duress, pressure or threats given by the
police and, therefore, not admissibleview of Article
20 of the Constitution. Disbelieving the prosecution that
the accused had led the police to the place where the
charas had been kept in his house, the Court quashed the
conviction and set it aside. Suffice it to note that this

case turnn its own peculiar facts in which the Court
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found that the entire case of the prosecution was an
unreal one, fraught with inconsistencies and

improbabilities which have been detailed in the judgment
itself.

(i)  Meghaji Godadji Thakoe vs. The State of Gujata
1993 Criminal Law Journal 730i In this case, it was
held that a joint statement by two accused persons
leading to discovery is ngier seinadmissible buis a
very very weak piece of evidence as it would be difficult
to come to the conclusion which the two accused
persons gave any specific and definite information to the
police and panchaswhich related distinctly to the
discovery of the place dhe complainant from where the
offence of house breaking was committed. In this view
of the matter, ta aforesaid discovery evidence cannot be
used against the accused persons in order to connect
them with the crime in questionin the instant case,
there is no joint statement and hence this case has no
relevance.

(i)  State of Karnataka vs. M.V. Mahesh, (2003 SCC 353
I In this case, the Supreme Court expressed doubt as to
whether the statement made by the Appellant really led
to the discovery of the bones of the deceasebmuch
as the police had already information through another
witness and that circustance was strongly relied upon
by the High Court. The High Court held that the
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statement made by the Respondent did not lead to any
discovery since the information was already in
possession of the police and that reasoning was endorsed
by the Supreme Cou This case again has no relevance
to the facts of the present case.

(iv) Kailash Potlia vs. State of Andhra Pradesh, (2008) 13
SCC 26671 It was held that the evidence regarding
alleged extra judicial confesion and recoveries made in
pursuance of Section 2Evidence Act did not inspire
confidence as also the testimony of the recovery witness.
From the tenor of the crogxamination and answers
given by the sole recovery witness, the Court found that
it was clear that he did not know the place of recovery.
This case is based on its own peculiar facts.

(v) Harish Chander and Billa vs. State, 1995 Criminal Law
Journal 303671 The alleged recovery of a nylon rope at
the instance of the accused was held to be doubtful in
this case as the recovery was made from an ppbhc
place and no evidence was led by the prosecution to
show that the said piece of nylon rope was kept hidden
there. This case also has no relevance to the present
case.

EVIDENCE AGAINST EACH OF THE ACCUSED PERSONS
302. The primary evidence against acalisRam Singh, Akshay

Kumar, Vinay, Pawanand Mukesh is the testimony of PW

Awninder Pratap.
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303. Before we reproduce the testimony of PMVhowever, the first
aspect which deserves to be highlighted is that the complainant/eye
witness also happens to be anumegd witness. The narration of
events described by him thus assumes great significance when it is
kept in mind that the settled legal position is that the version of an
injured eye witness carries greater evidentiary value than the
statement ofan eye wihess simpliciter [Akhtar v. State of
Uttaranchal (2009) 13 SCC 722] The second aspect which is
required to be borne in mind is that the statement oflIPtorded in
Court more or less reiterates the entire incident almost verbatim as
narrated by the wiess to the Metropolitan Magistrate at the time of
the recording of his statement under Section 164 Cr.P.C. (EX.PW
1/B). The third aspect which is required to be highlighted is that the
record reveals that all aspects of the testimony oflPWave been
independently corroborated by other witnesses examined by the
prosecution. With the aforesaid background, we proceed to examine
the version of the complainant given by him before the learned trial
court. In his statement made to the Court,-P¥¥stified a follows.

304. On 16.12.2012, at about 3.30 PM, KEW-1) took the
prosecutrix from the bus stand of SeefigrDwarka, New Delhi

to Select City Mall at Saket in an auto. After reaching the said

Mal | |, they watched the movie dnALI

PM. At about 8.30 PM, they left Select City Mall, Saket. As
they could not get an auto for Dwarka, they hired an dato
Munirka bus stand from where they could get a bus of Route
No.764, for Dwarka. At about 9.00 PM, they reached at
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Munirka bus stand andound a white colour bus on which

O YADAVOd was written. The bus hac
on it. The entry gate of the bus was ahead of the front tyre, as

Is usually the case in luxury buses, and the front tyre was not
having a wheel cover. A boy in ¢hbus was calling out for
commuters for Dwarka/Palam Mod, whidoy insisted on their
boarding the bus. Both of them boarded the bus and as they
boarded, they saw that besides that boy two other persons were
sitting in the dri vieerd the bmwa Ohen al ¢
driver was of Abl acki sho compl ex
they found that it was a 3 x 2 seater bus, i.e., three seats behind

the driver's seat and two seats on the other side. One person was
sitting on the left side, i.e., ond¢htwo seats and another one was

sitting on the right side, i.e., on three seats just behind the
driver's seat. The complainant and his friend sat behind the
person who was sitting on the left side of the bus, i.e., on the

two seats row. After entering tle bus, he (PWL) noticed that the

seat covers were of red colour, the curtains were of yellow colour

and the windows of the bus had black film on it. The windows were

at quite a height, as in luxury buses. As he sat down inside the bus,

he noticed thatthp er sons who were sitting
were coming and returning to the
of ° 20/ as bus fare to the conductor, i.e10/ per head.

305. After boarding the bus, he hadfeeling that the persons
aforesaid did not &@w anyone else to board the bus and immediately

started the bus and left Munirka bus stands tAe bus started, the
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accused put off the lights inside the bus and thereafter three
persons came towards him, i.e., the accused Ram Singh, the
accused Akshaumar (identified by him to be the persons who
were sitting in the driverds <cab
third being theJuvenile in Conflict with Law (JCL) [not being tried

by this Court]. All thregpersons started abusing them and asked
him (PW-1) where he was taking the girl (prosecutrix) in the
night. All three then started giving him fist blows on his face. He
got up from his seat and grappled with them. As he was resisting
them, these persons, called the other accused persons by name,
namely accused Vinay and accused Pawan and asked them to bring
the iron rods. Accused Pawan Kumar was identified by the
complainant as the person who was sitting in front of him in the
two seats row of the bus and accused Vinay Sharma as the one who
was sittingon t he t hree seats row |just
Thereafter, all these four accused persons and the JCL (not being
tried by this court) gave beatings to him with two iron rod3n
account of the beatings administered to himgbeé injuries on his
head, both his legs and all parts of his body. His friend (the
prosecutrix) during this period was shouting and calling for help
and was helping him. As she tried to call the police on her mobile
phone, the accused persons snatched away their mobieghide

had two mobiles with him, the numbers whereof wg540034561

and 7827917720and the prosecutrix hadne mobile with her.

Both his mobiles were of dual SIM facility but at that time he had

only one SIM in each mobi dke., and
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306. The further testimony of PW is that lecause of the beatings
given to him, he fell on the floor of the bus and two of the
accused, namely, accused Pawan and accused Vinay, then pinned
him down and robbed him of all his belongings, including his
purse containing a City Bank credit card, ICICI Bank debit card,

identity card issued by his company, metro card arigl00/- in

cas h; his watch of OTi tano ma k e
j ewel s and one silver ring studd:¢
Pupp shoes, bl aekn oddo |joeuarn sG N uamegr roe

and a brown (khaki) blazerAs he was pinned down by two of the
accused, the other two accused persons, namely, Ram Singh (since
deceased) and Akshay along with the third one, i.e., JCL (not being
tried by this Court) had taken the prosecutrix to the back side of the
bus, from where he cOGhoddd, Bachadr. her
He also heard sounds of the prosecutrix being beaten by the other
accused persons. As and when he tried to reaclbdbk side of

the bus, he was again beaten up by the accused persons by giving
him leg and fist blows. At that time, his friend was crying and
shouting in a loud voice and some time he could hear her voice
oscillating. Accused Ram Singh and Akshay @ Thakod the

third one, i.e., JCL (not being tried by this Court) committed rape
upon the prosecutrix one by one. After sometime, these accused
came and pinned him down; and then accused Vinay and Pawan
went towards the back side of the bus and rapegtbseutrix.
Earlier the bus was moving at a fast speed, but after sometime the

speed of the bus was reduced and then he saw the accused who
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was driving the bus (Mukesh) come near him and he hit him with
the iron rod and he went to the back side of the busraped the

girl. He had heard one of the accused sayinijyla r Gayee,
G a y e Asothe accused were beating him, they took off all his
clothes and he was left in his under garment, i.e., his underweatr.
307. PW-1 further deposed that theccused persons had raly
stripped him ofhis belongings but had also taken away all the
belongings of hidriend, including her grey colour purse having an
Axis Bank ATM card and had even taken off all her clothes. Not
satisfied, they even took off his underwear and agaue dreatings

to him with iron rod, exhorting that they should not be left alive.
They then pulled him near the rear door and put his friend on him.
The rear door was closed at that time, which they tried to open but
could not. The accused persons exhorbed they should be thrown

out of the bus from the rear gate and asked Ram Singh to bring the
key of the rear gate, which he brought, but the rear gate could not
be opened. Thereafter, they pulled him and his friend (the
prosecutrix) by their hair and brolgboth of them to the front
gate. They were then thrown out of the bus at the place opposite to
Hotel Delhi 37. After they were thrown out, the accused persons
took a turn and tried to crush them under the wheeteebus. He
(PW-1), however, managea tsave himself and his friend from the
wheels of the bus. When he set eyes on his friend for the first time
after they were thrown out of the moving bus, he found her naked and

bleeding from all parts of her body.
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308. The further testimony of PW is to the &ect that both he

and the prosecutrix were shifted to the hospital in a police
Gypsy drenched in blood. His first statement was recorddden
hospital, which he had signed twice and which was ExIPX
After the recording of his statement, he had tatten Investigating
Officer to Munirka Bus Stand and had shown her the spot. At his
instance, she prepared the site plan of the spot. He then took the
Investigating Officer to the place where he and the prosecutrix were
thrown out of the moving bus by theaused persons. By then, the
crime team had also reached at that place. The Investigating Officer
prepared the site plan of the said spot and collected the exhibits,
including the blood lying at the spat the presence of the Crime
Team. The IO then madequiries from the nearby hotels, if they
had any CCTV installed in their premises, so that she could get
the CCTV footage, but to no avail. Ultimately, they came to the
Delhi Airport Hotel and he identified the CCTV footage of the
bus which he had boardewith his friendthe prosecutrix. The
said bus was seen in the footage twice. Hentified the bus
bearing No.DL:1PG0149 as Ex.PL, which at the relevant time
was lying parked near the loakp.

309. Further, he stated that on 19.12.2012,Hael come to th
Court of Shri Prashant Sharma, Metropolitan Magistrate, on which
date his statemeninder Section 164 Cr.PC was recorded, which he
identified after unsealing of the same in the trial CourEasPW

1/B (six pages). He stated that had come to the Coufor TIP
proceedings in the course of which he had identified his wrist watch
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and his shoes. The Test Identification Proceedings and his signatures
thereon were identified by him as Ex.PMC (two pages). He further
identifiedone pair of shoes of makeHu s h Pu p-p)wa ( Ex.
one wri st wat ch make -30vichmwerea 6 ( T
unsealed in Court. He stated that 88.12.2012, he had again

visited the Saket court for identification of his ring and metro card

and identified th& IP proceedings mggarding the ring as Ex.PW

1/D, hissilver ring as Ex.P} and his metro card as Ex5PHe stated

that he hadyone for identification of the accused persons to Tihar

Jail. On 20.12.2012 he had identified accused Mukesh and on
26.12.2012 accused Akshay. The TIP proceedings regarding
accused Mukesh bearing his signatures were identified by him as
Ex.PW1/E and those ohccused Akshay as Ex.RWF. His

mobil e phone make O6Samsung Gal axy
as Ex.P6 and on unsealing he identified therency notes of
denomination of 500Ff (two notes) and one currency note of
denomination of 100 as Ex.P7.

310. With regard to the testimony of P\l suffice it to state that

despite being extensively cresgamined by defence counsel, no

dent could be assed by the defence in the statement of- PWFrom

time to time, he was confronted with his statements made in the
course of investigation. Nevertheless, the defence failed to establish

any contradictions in his testimony and at the most was able to
estdlish an embellishment here and a flourish there. The testimony

of PW-1 has the ring of truth in it and is, therefore, resonatry of the

entire incident.
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311. Adverting next to the dying declaratiorof the prosecutrix
made before the first treating doctoM{FP49 Dr. Rashmi Ahuja), the
SubDivisional Magistrate (P\WW27 Smt. Usha Chaturvedi) and the
learned Metropolitan Magistrate (R®0 Shri Pawan Kumar). As
discussed above, all the three aforesaid statements made by the
prosecutrix are in line with each othend there is no such
inconsistency in the said statements as would enable us to discard
one or the other of the statements. It is no doubt true that the names
of the assailants have not been disclosed by the prosecutrix before
the first treating doctorRW-49 Dr. Rashmi Ahuja) but the reasons

for her not doing so have been dealt with by us at great length
hereinabove and are not being repeated herein to avoid prolixity.
Suffice it to note that at the time of her admission in the hospital the
prosecutrixwas in a critical condition and in no position to give
intricate details of the incident such as the names of her assailants.
The names of all the accused persons were disclosed by her at the
very first instance when she was declared fit for statementhéor

first time on 2% December, 2012 before the learned -Binisional
Magistratea® Ram Singh, Thakur, Raju, Mu
In her statement recorded before the learned M.M. also, the
prosecutrix named her assailants by writing down thames with
precision except that one of the names was wrongly given by her as
0 Vi pnstead ofdo P a w aTmié aspect having been dealt with at
great length hereinabove, we refrain from further elaborating on this

aspect.
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312. Then again, there is the evidenukres gestaagainst all the

accused persons. It is in evidence against the accused, as testified by
H.C. Ram Chander (PW3), that on the way to Safdarjung Hospital

the victims described the incident to him and the fact that they were
beaten up, robbedhe prosecutrix gang raped and both thrown out of

the bus on the road near Mahipalpur flyové@he rule ofres gestae

rests on the principle of law embodied $ection 6 of the Evidence

Act and has been elucidated by the
Gentela Vijayavardhan Rao and Anr. vs. State of A.P., (1996) 6

SCC 241 T Ihauessencdidf the doctrine is that a fact which,
though not in issue, I S SO connec
part of the same transactsiruensp bec
roughly speaking, an exception to the general rule that hearsay
evidence is not admissible. The rationale in making certain statement

or fact admissible under Section 6 of the Evidence Act is on account

of the spontaneity and immediacy of sutdtement or fact in relation

to the fact in issue. But it is necessary that such fact or statement must

be a part of the same transaction. In other words, such statement must
have been made contemporaneous with the acts which constitute the
offence or atéast immediately thereafter.

313. The prosecution has also established through DNA analysis the
involvement of bus ExA, the use of rods Ex-#9/1 and Ex.FR19/2

and thedumping spotvhere the victims were thrown out of the bus

as follows:
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(i)  The DNA profile eeveloped from hair and blood stained pieces
of paper recovered from the offending bus matched with the
DNA profile of the complainant.

(i)  The DNA profile developed from the blood stained dried
leaves collected from the place where the victims were thrown
out of the bus matched with the DNA profile of the
complainant.

(i) The DNA profile developed from the blood stains on both the
iron rods (Ex. P49/1 and Ex. P49/2) matched with the DNA
profile of the prosecutrix.

(iv) The DNA profile developed from the blood staifiom
curtains of the busmatched with the DNA profile of the
prosecutrix.

(v) The DNA profile developed from the blood stained seat covers
of the bus matched with the DNA profile of the prosecutrix.

(vi) The DNA profile developed from the bunch of hair recodere
from the floor of the bus below sixth row seat, blood stains
from the roof of the bus near back gate, blood stains from the
floor of the bus near badjate, blood stains from side of rear
stairs of the bus, blood stains from the inner side of the rear
door of the bus matched with the DNA profile of the
prosecutrix.

314. As regards the identification of the accused, accused Ram

Singh (since deceasedhas been identified in Court by RPW

Awninder Pratap and P\W82 Ram Adhar. On 18.12.2012, he refused

to particpate in TIP proceedings Ex.RIW/B conducted by PV¥7

DEATH SENTENCE REFERENCE NO.6/2013 Page254of 340
CRL. APP. NOS.1398/2013, 1399/2013 AND 1414/2013




Shri Sandeep Garg, Metropolitan Magistrate. It is also in evidence
against him that he was not unknown to the otheaamused. Thus,
co-accused Mukesh was the younger brother of the accused, co
accued Akshay was the helper of the offending bus (EX.Ff
which Ram Singh was the assigned driver, and accused Vinay and
Pawan were neighbours ofighaccused. Apart from this, there is
scientific evidence against accused Ram Singh showing the location
of the accused at the time of the incident. The movement of the
accused on 16.12.2012, as proved by CDR analysis (E24A) of
phone N0.9868612958 shows that at 10:04 PM and 10:06 PM, he
received two calls which were recorded by tower ID No0.47541 and
No0.47633 respectively, which show the movement of the accused
from Vasant Gaon towards Munirka. The movement of the bus has
been captured by CCTV footagecorded by the CCTV installed at
Hotel Delhi Airport seized from PWW67 Pramod Jha, the owner of
the s&d hotel vide seizure memo Ex.R@F/A, which is proved by

the complainant (PWL), SI Subhash (P¥W4) and Gautam Roy (PW

76). The bite marks found on the body of the prosecutrix, as
photographed in photograph Nos.1, 2 and 4 were found to be of
accused Ranfingh with reasonable medical certainty (highest
degree of certainty) after forensic analysis by Dr. Ashith B. Acharya
(PW-71). Further, on DNA analysis, the rectal swab collected from
the prosecutrix matched with the DNA profile developed from the
blood sample of accused Ram Singh. The DNA profile developed
from the blood stains on the underwear of accused Ram Singh
matched with the DNA of the prosecutrix. The DNA profile
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developed from the blood stains found on the recoverghirt (Ex.P

74/6) and sppers (Ex.P74/7) seized vide seizure memo Ex.FVWL

worn by the accused at the time of the incident, pursuant to the
disclosure made by him (Ex.PWA/F), matched with the DNA
profile of the prosecutrix. The recovery of partially burnt clothes of
the vidims and ash, pursuant to the disclosure made by the accused,
seized vide seizure memo Ex.PF¥/M, matched with the DNA
profile of the complainant. The recovery of the iron rods (2R

and Ex.P49/2), pursuant to the disclosure made by the accused,
sazed vide memo Ex.PW4/G, matched with the DNA profile of the
prosecutrix. As per the opinion of the doctors (Ex:BWC), the
injury suffered by the complainant (RW could be caused by the
two iron rods recovered at the instance of the accug@idh could be

the weapon of offence which caused the severe perineal injury and
complete tear of posterior vaginal wall, recto vaginal septum, anus
and anal canal, anterior rectal wall as well as irreparable damage and
loss and severe injury to large and sniadéstines. Further, PW-2

Dr. Akhilesh Raj in his report Ex.PA®/A has opined that the injuries
found on the body of accused Ram Singh at the time of his medical
examination could be possible due to struggle. Accused Ram Singh
has been specifically namég the prosecutrix as one of the persons
who had assaulted and raped her in her second dying declaration
recorded by PWW27 Smt. Usha Chaturvedi, SDM on 21.12.2012 as
well as in her third dying declaration recorded by-BWShri Pawan
Kumar, the learned Btropolitan Magistrate. From the looted

articles, the recovery of the Indian Bank debit card (E/4B) taken
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from the possession of the prosecutrix, seized vide seizure memo
Ex.PW-74/H, from accused Ram Singh is proved on record by7BW
Smt. Asha Devithe mother of the prosecutrix.

315. As regards accused Mukesh, the complainanveyeess (PW

1) has testified that the accused was driving the offending bus-(Ex.P
1) which had picked up the prosecutrix and the complainant from
Munirka bus stand. The compiant/eyewitness (PW1) has further
testified that after sometime the accused driving the bus came and hit
him with the rod and thereafter went to the rear of the bus and raped
the prosecutrix. The accused Mukesh has been identified in Court by
PW-1 Awninder Pratap and P82 Ram Adhar, PW8 H.C. Giri Raj

and PW58 S.I. Arvind Kumar. Accused Mukesh was also
identified by the complainant/eyewitness (PW1) during the TIP
proceedings conducted on 20.12.2012 at Tihar Jaiby PW17

Shri Sandeep Garg, leauh Metropolitan Magistrate, which
proceedingswere recordedas Ex.PW1/E. It is also in evidence
against the accused that he was not unknown to the ottsmcosed.

He was the younger brother of-aocused Ram Singh, a neighbour of
co-accused Pawan andnay and also known to eaccused Akshay,
who worked as a helper in the bus (Ef)Pdriven by accused Ram
Singh. As regards the scientific evidence against accused Mukesh,
the movement of the bus has been captured by CCTV footage
recorded by the CCTVhstalled at Hotel Delhi Airportseized from
PW-67 Pramod Jha, the owner of the said hotel vide seizure memo
Ex.PW67/A which is proved by the complainant (P1), Sl
Subhash (PW4) and Gautam Roy (PVK6). On DNA analysis, the
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DNA profile developed from th blood stains found on the pair of
pants, Fshirt and jacket recovered from the accused and seized vide
seizure memo Ex.PWI8/B matched with the DNA profile developed
from the sample of the blood of the prosecutrix. Accused Mukesh
after his abscondanceéhough was apprehended from Karoli,
Rajasthan on 18.12.201%is formal arrest was effected at SJ
Hospital at 6:30 PM by the I.O. S.I. Pratibha on confirmathwat it

was the complainantds mobil€) phon
which was recovered fromhim. Accused Mukesh has been
specifically named by the prosecutrix in her second dying declaration
recorded by PW27 Smt. Usha Chaturvedi, SDM on 21.12.2012
(Ex.PW27/A) as well as in her third dying declaration recorded by
PW-30 Shri Pawan Kumar, the ls@ed Metropolitan Magistrate
recorded on 25.12.20H% one of the persons who raped her, inflicted
injuries on her person and that of the complainant, robbed them of
their belongings and threw them out of the bus believing them to be
dead Significantly,accused Mukesh in his statement recorded under
Section 313 Cr.P.C. has corroborated the case of the prosecution in
material particulars

316. As regards accused Vinay, the complainantieitaess (PW

1) has testified that accused Vinay along with accused Paadn
pinned down the complainant inside the offending bus -Exdhd
beaen him up. He further testified that accused Vinay and Pawan
went to the rear of the bus and raped the prosecutrix after the other
accused had raped her and had come in front toipirdbwn. The

accused was identified in Court by the complainantiegeess (PW
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1), Ram Adhar (P\W82), H.C. Mahabir (P\W60) and S.I. Vishal
Chaudhry (PWL18). Accused Vinay refused to participate in TIP
proceedings Ex.PW17/B conducted by Mr. Sandeep Garg
learned M.M. (PW-17) on 19.12.2012 without giving any reason
whatsoever. The identity of this accused has also been established
through fingerprint matching. Chance print marked as-0found

in the offending bus (Ex:B) is found identical with the lefpalm

print specimen of accused Vinay, and chance print marked-&s Q
identical with the right hand thumb impression of accused Vinay.
PW-46 Mr. A.D. Shah, CFSL, CBI has proved on record the finger
print matching report in Court, which is marked as Ex-88D. Itis

also in evidence against the accused that he was not unknown to the
other ceaccused. He was a neighbour ofamxused Ram Singh,
Mukesh and Pawan and, therefore, also known taccosed Akshay
who worked as a helper in bus ExLRIriven ly accused Ram Singh.
The identity of accused Vinay is also established by the prosecution
through scientific evidence. The analysis of the CDR (ExZ2V/B)
shows that two calls were made with the Nokia mobile phone of the
accused with IMEI N0.3541380583P18 at 7:58 PM and 8:19 PM
which were covered by the tower located at Ravi Dass Camp, Sector
3, R.K. Puram. This proves that till 8:19 PM, the accused was at Ravi
Dass Camp. The analysis of the CDR (Ex-R®¥B) further shows
that he made a call at 9:55MP which was covered by tower
No0.55043 located at Ni8 near Mahipalpur. The application filed by
the accused for return of his mobile phone bearing N0.8285947545
proves that the said phone belonged to the accused. The movement of

DEATH SENTENCE REFERENCE NO.6/2013 Page2590f 340
CRL. APP. NOS.1398/2013, 1399/2013 AND 1414/2013




the bus has been captdrby CCTV footage recorded by the CCTV
installed atHotel Delhi Airport seized from PV&7 Pramod Jha, the
owner of the said hotel vide seizure memo Ex-BWA, which is
proved by the complainant (P@), SI Subhash (P¥4) and Gautam

Roy (PW76). On DNA aalysis, the DNA profile developed from

the stains found on the under garments of the accused matched with
the DNA profile developed from the sample of the blood of the
prosecutrix. The DNA profile developed from the blood stains found
on the jacket of theaccused also matched with the DNA profile
developed from the sample of the prosecutrix. A separate DNA
profile developed from the blood stains found on the jacket of the
accused matched with the DNA profile developed from the sample of
the blood of the @mplainant. The DNA profile developed from a
pair of slippers of the accused matched with the DNA profile
developed from the sample of the blood of the prosecutrix. Accused
Vinay is mentioned by name in the dying declaration of the
prosecutrix recordedybPW-27 Smt. Usha Chaturvedi on 21.12.2012
and the dying declaration of the prosecutrix recorded by the
Metropolitan Magistrate on 25.12.2012 and named as one of the
persons who raped her, inflicted injuries on her person and that of the
complainant, roblkek them of their belongings and threw them out of
the bus believing them to be dead. From the looted articles, pursuant
to disclosure EXPWM 0/ H made by the accused
OHush RBhopsp EAF2) and the dNokiab mobile phone
belonging to tlke prosecutrix (Ex.f88) were recovered from the

possession of the accused. The injury marks found on the person of
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the accused, recorded in his MLC (Ex.PMC) are opined to be
suggestive of struggle. It is also relevant to mention that the answers
given by this accused during his examination under Section 313
Cr.P.C. before the Court and the evidence led in defence to prove his
plea of alibi have been established to be false by the rebuttal
evidence adduced by the prosecution and this too is a circurastan
which must go against the accused.

317. As regards accused Pawan, the complainaniiéyess (PW

1) has testified that accused Pawan along with accused Vinay pinned
down the complainant inside the offending bus Ek&hdhadbeaten

him up. The complainaf@yewitness (PW1) has further testified

that accused Pawan and Vinay went to the rear of the bus and raped
the prosecutrix after the other accused had raped her and had come in
front to pin him down. The accused was identified in the dock by the
complanant/eyewitness (PW1), Ram Adhar (P\W82), H.C. Mahabir
(PW-60) and H.C. Giri Raj (PW8). It is on record that he refused

to participate in the TIP proceedings (Ex.PW67/B) conducted by
PW-17 Mr. Sandeep Garg, learned Metropolitan Magistrate on
19.12.202 without giving any reason whatsoever. It is also in
evidence against the accused that he was not unknown to other co
accused. He was a neighbour ofamzused Ram Singh, Mukesh and
Vinay and, therefore, also known to-aocused Akshay, who worked

as ahelper in the bus Ex:P driven by accused Ram Singh. As
regards the location of the accused at the time of the incident, call
detail records (Ex.P¥23/B) of the accused show the movement of
the accused on 16.12.2012 at 9:32 PM from Naval Officers Mess t
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Mehram Nagar. The evidence of PM® Santosh Kumar affirms this
fact. PW12 Santosh Kumar, a neighbour of the accused, in his
deposition has stated that around that time, at the instance of the
mother of the accused, he had called the accused fromdigem
phone N0.9873540952The movement of the bus has been captured
by CCTV footage recorded by the CCTYV installed at Hotel Delhi
Airport seized from PW67 Pramod Jha, the owner of the said hotel
vide seizure memo Ex.PA\§/7/A, which is proved by the comahant
(PW-1), SI Subhash (PW4) and Gautam Roy (PAK6). On DNA
analysis, the DNA developed from the sweater of accused Pawan
matched with the DNA profile developed from the sample of the
blood of the prosecutrix. A separate DNA profile developed filoen t
sweater of the accused matched with the DNA profile developed from
the sample of the blood of the complainant. The DNA profile
developed from the pair of shoes worn by the accused at the time of
the incident matched with the DNA profile developed fritva blood

of the prosecutrix. The prosecutrix in her dying declaration recorded
on 21.12.2012 by the SDM Smt. Usha Chaturvedi has specifically
named accused Pawan as one of the persons who raped her, inflicted
injuries on her person and that of the conmaat, robbed them of
their belongings and threw them out of the bus believing them to be
dead From the | ooted articles, r
watch make Sonata (Titan) [Ex3 pursuant to the disclosure made
by the accused and recoverytafo currency notes (Ex:PP) of the
denomination of 500+ each looted from the complainant seized

vide seizure memos Ex.P80/G and Ex.PWW68/G andrespectively
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are proved on record. The MLC of the accused ExIeMA shows

that on the date of the saidl.C the injuries found on the body of the
accused were proved to be82lays old by P\ Dr. Shashank Punia
(Ex.PW7/B). It is also relevant to mention that the answers given by
this accused during his examination under Section 313 Cr.P.C. before
the Cout and the evidence led in defence to prove his plea of alibi
have been established to be false by the rebuttal evidence adduced by
the prosecution and this too is a circumstance which must go against
the accused.

318. As regards accused Akshay, the complairmgetivitness (PW

1) has testified that soon after he boarded the bus with the prosecutrix
from Munirka bus stand, the accused came towards him (along with
accused Ram Singh and the JCL), and started abusing and giving fist
blows on his face. Then the acedskeat him with iron rods as a
result of which he got injuries on his head, legs and other parts of the
body. The complainant/eysitness (PW1) has further testified that
accused Akshay (along with accused Ram Singh and the JCL) took
the prosecutrix towas the rear side of the bus and that he could hear
her cries for help. The complainant/eygness (PW1) also testified

that he heard the sounds of the prosecutrix being beaten up at the rear
of the bus by the accused, and sometimes her voice wakmsgi

He further testified that accused Akshay, accused Ram Singh and the
JCL, had commited rape upon the prosecutrix one by one. The
complainant/eyavitness (PW1) further testified that accused Akshay
(along with accused Ram Singh and the JCL) themecewards the
complainant and pinned him down. Accused Akshay was identified
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in the dock during his testimony by the complainantfeyte@ess
(PW-1), Ram Adhar (PW82) and also by S.I. Jeet Singh (F84)).

The accused was also identified by the complaindeye-withess
(PW-1) in TIP proceedings (Ex.PW1/F) conducted on 26.12.2012

at Central Jail No.4, Tihar Jail complex by the learned
Metropolitan Magistrate Monika Saroha (PW-8). A bite mark
found on the body of the prosecutrix photographed in
photograph No.5 is most likely found to be that of the accused on
forensic analysis by Dr. Ashith B. Acharya (PW71) in his report
Ex.PW-71/C. It is also in evidence against the accused that he was
not unknown to other caccused. He worked as a helper in the bus
Ex.P-1 driven by accused Ram Singh and was, therefore, known to
accused Mukesh who was the younger brother of accused Ram Singh,
and accused Pawan and Vinay who lived in the same neighbourhood.
The movement of the bus has been captured by CCTV footage
recoded by the CCTYV installed at Hotel Delhi Airport seized from
PW-67 Pramod Jha, the owner of the said hotel vide seizure memo
Ex.PW67/A which is proved by the complainant (P1), SI
Subhash (PW4) and Gautam Roy (PVk¥6). On DNA analysis, the
DNA profile developed from the breast swab from the prosecutrix
matched with the DNA profile of the accused. This also tallies with
the analysis of the bite mark in the report of the forensic expert PW
71 Dr. Ashith B. Acharya. The DNA profile developed from the
blood stains found on the-3hirt and pair of slippers of accused
Akshay matched with the DNA profile developed from the sample of
the blood of the prosecutrix. The DNA profile developed from the
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blood stained jeans of the accused matched with the DNA erofil
developed from the sample of the blood of the complainant. In her
dying declarations Ex.PVZ7/A recorded by the SDM Smt. Usha
Chaturvedi on 21.12.2012, the prosecutrix has named the accused as
one of the persons who had assaulted and raped her andsbhad a
assaulted the complainant and thrown them out of the moving bus.
In her dying declaration recorded on 25.12.2012 by-3ONShri
Pawan Kumar, learned M.M. also the accused has been named by the
prosecutrix. ~ From the looted articles, the recovery of the
compl ai nant 06 s -1)spursuanéto the disalasure( oEthe. P
accused Ex.P¥63/l on 27.12.2012, seized vide memo ExB8/M,

the recovery of the c-6opd7.422012nt 06s
pursuant to the disclosure made by the accused seidedmemo
Ex.PW-68/M from the residenc of his brother at House N0.1943,
Gali No.3, Rajeev Nagar, Gurgaon further inculpates the accused.
The MLC of the accused Ex.PWA reflects injury suggestive of a
struggle. The abscondence of the accused and hst after five

days, i.e., on 21.12.2012 at 9 PM from village Karmahtarig.S.
Tandwa, District Aurangabad, Bihar (Ex.PY8/A) is established by

his answer to Question No0.122 given at the time of recording of his
statement under Section 313 Cr.P.C. in whiehadmitted that his
arrest was made from Tandwa, Bihar on 21.12.2012. It is also
relevant to mention that the answers given by this accused during his
examination under Section 313 Cr.P.C. before the Court and the
evidence led in defence to prove hiseal of alibi have been

established to be false by the rebuttal evidence adduced by the
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prosecution and this too is a circumstance which must go against the
accused.

319. From the aforesaid, it stands established on record that all the
accused persons have contett the several offences under the
Indian Penal Code for which they have been tried and convicted by
the learned trial courtvith the exception of accused Ram Singh
proceedings against whom abated in the course af trial
CONCLUSIONS

320. The prosecution in thmstant case claims that the identity and
involvementof each of the accused persons has been established
beyond doubt both by the traditional method of proving identity and
by scientific methods. The defence naturally contends to the
contrary.

321. At the risk of repetition, it may be reiterated that the main
thrust of the defence with regard to the identification of the accused is
that the accused were not identified by the victims in the first instance
and it was only after the registration of the Firsbiniation Report

that the investigators implicated the accused through manipulation as
by then the incident had attracted the attention of the public and the
media and political pressure had mounted on the Government to such
an extent that the investigatawo were unable to apprehend the real
culprits succumbed to the easier course of putting the agowbked
were innocent personis the dock to suit their own purposes.

322. The question which arises for consideration is:
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