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Cl TATI ON
1991 SCR (3) 752 1991 SCC (3) 756
JT 1991 (3) 497 1991 SCALE (2)400
ACT:

Crimnal Trial--Crimnal case registered agai nst speci-
fied per sons --Public interest |litigation by third
party---Wet her maintainable.

Constitution of’ India, 1950--Article 51- A--Public
interest litigation by a |l awer before Special Judge in the
case under Section 120B read with Sections 161, 162, 163,
164, 165A of IPC Sections 5(2), 5(1)(d),  5(2)/5(1)(c),
Prevention of Corruption Act, pending--Mintainability of.

Crimnal Procedure Code, 1973 - Sections 397, 401, 482-
Revi si onal jurisdiction of H gh Court--Wether invokable by
public interest litigation

Crimnal Procedure Code, 1973- “Sections 397, 401, 482-
Suonot o action--Registering a case under the title "Court on
its nmotion v. State and CBI"--Legal ity of.

HEADNOTE

On 22.1.90 a First Information Report was registered
under section 120-B read with sections 161, 162, 163, 164
and 165A of the Indian Penal Code read with Sections 5(2),
5(1)(d) and 5(2)/5(1)(c) of the PreventiOn of Corruption
Act, 1947 read with sections 409, 420, 468 and 471 of the
I ndi an Penal Code agai nst 14 accused all eging that theyent-
ered into a crimnal conspiracy, obtained illegal gratifica-
tion in the formof money from BOFORS, a Swedish conpany
through the agent firns/conpanies/persons as . notive or
reward for such public servants who by corrupt or “illega
neans or by otherw se dishonestly wusing their -officia
position as public servants caused pecuniary advantage to
thensel ves, BOFORS, the agents and others in awardi ng  con-
tracts to BOFORS for the supply of guns to the Governnent of
India and in the transaction also commtted the of fences  of
crimnal breach of trust, heating of Union of India, forgery
and using of forged docunments etc.

The C.B.I. comenced its,investigation during the course
of which statements of.w tnesses were recorded and took into
their custody
753
various docunents and files relating to this BOFORS deal

The C.B.1. nmoved an application before the Special Judge
stating that the investigation of the case was to be con-
ducted not only in India, but also in Swtzerland, Sweden
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and other countries, that an inportant aspect of .the inves-
tigation which was to be conducted in Switzerland was to
collect docunmentary and oral evidence relating to all as-
pects of the accounts in banks in Switzerland to which
remttances were made by’ Ms. A B. Bofors from Sweden; that
the, Director of the C.B.l1. requested the concerned authori -
ties in Switzerland for freezing/blocking certain bank
accounts relevant to this case and the Federal Depart-
nment of Justice and Policy, Switzerland noved Judge of
CGeneva and the concerned Judge of Zurich; that the relevant
accounts in the bank had been bl ocked upto 28.2.1990 and
that request for judicial assistance from Swtzerland in
this’ matter, therefore, should be made by 28.2.1990 failing
which the Swiss Law obliges the withdrawal of instructions
to block the accountsthe Swi ss authorities would render
assistance in the investigation in Switzerland i n accordance
with the mutual assistance agreenent dated 20.2.1989 only on
recei pt- of a Letter Rogatory fromthe conpetent judicia
authorities in India.

The C .B.1. requested the Special Judge to send a Letter
Rogatory/ - request to Switzerland urgently for getting the
necessary assistance in-the investigation to be conducted in
Switzerland | est very inportant and rel evant evidence would
remain uncol | ected and the cause of justice would be frus-
trated.

The Special Judge al l'owed the application of the C.B.L

Before the new Special Judge who assunmed charge of the
office from the previous Special Judge, the ~appellant in
Crl. A No. 306/91 filed a Public Interest Litigation under
Article 51-A of the Constitution of India praying that no
Rogatory letter be issued onthe formal request of the CB
unless the allegations against named persons were estab-
lished to the satisfaction of the Court; that no request for
Rogatory or 'freezing bank account be nade to Swi ss ' Govt.
unl ess the concerned persons were noticed and heard on the
subject; that the petitioner be permitted to join during

inquiry in the capacity of public interest |litigant; that
inquiry wu/s. 340, Cr.P.C. be held to determne the alleged
of fence commtted by various persons and till® then all

proceedi ngs of Rogatory be stopped.

The Special Judge dismissed the petition and issued Note
of Compliance and anended Letter Rogatory.
754

The public interest litigant filed a crimnal revision
before the H gh Court. During the hearing of the case before
t he Hi gh Court, sever al appl i cations seeki ng
i mpl eadnment/intervention were fil ed.

Dismissing the revision, the High Court held that the
petitioner has no |ocus standi to maintain the petition and
consequently the interveners also had no right to seek for
i mpl eadnment  or intervention and taking suo nbto cognizance
of the mtter for the reasons assigned. in his order the
judge directed i ssue of show cause notice to the CBI and the
State (Union of India) as to why the proceedings initiated
on the strength of the FIR dated 22. 1. 90 pendi ng before the
Special Judge be not quashed; against which the crinina
appeal s and the wit petition were filed in this Court.

Crl. A No. 304/91 is preferred by the Janata Dal agai nst
the order passed by the H gh Court rejecting its application
filed before the Hi gh Court requesting the Judge to recuse
hinself fromthe proceedings. Crl.A No. 305/91 is filed by
the Janata Dal against the order of the High Court rejecting
the application for inpleadnment of the appellant and other
interveners and also issuing suo noto notice to the State
and the CBI.
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Crl. A No. 306/91 is directed by the original petition-
er who filed the public interest litigation before the
Speci al Judge challenging the first part of the order of the
High Court dated 19.12.90 .disnmissing his petition on the
ground that he had no locus standi to file the petition

Crl.A. No. 307/91 is preferred by the Janata Dal ques-
tioning the correctness of the earlier order passed by the
Hi gh Court refusing to allow the appellant’s application for
i mpl eaanent/intervention

Crl. A No. 308/91 has been directed by the Conmuni st
Party of India (Marxist) against the order of the H gh Court
refusing to allowits application for inpleadnent/interven-
tion.

Crl. A No. 309/91 is preferred by india Congress (So-
cialist) against the main order of the H gh Court dated
19.12.1990 dismissing its-application for inpleadnment and
taki ng up suo mot o cognizance for quashing the FIR

Crl-A. No. 310/91 is filed by the 'Union of India can-
vassing the legality and correctness of the order dated
5.9.90 passed by the H gh Court and praying for a direction
directing the H gh Court to decide the
755
mai ntainability of the public interest litigation as a
prelimnary question, and for the deletion of the second
respondent. The pernission for deletion was granted.

Crl.A No. 311/91 is filed by the Union of India and the
CBlI questioning the second part of the order of the High
Court dated 19.12.90 nanely taking suo noto cogni zance and
issuing notice calling upon the CBI and the State to show
cause as to why the proceedings. initiated on the strength
of the FIR be no quashed.

The appellants in this appeal inpleaded the H gh Court
through its Registrar as a respondent.

WP. No. 114/91 is filed seeking certain directions
relating to Bofors matter and’ for quashing the later part
of the order dated 19.12.90 of the H gh Court.

Dismssing Crl.A Nos. 304-310/1991 and the Wit Peti-
tion No. 114/91 and allowing Crl. A. No. 311/91, this Court,

HELD: 1. Even if there are mllion questions of law to
be deeply gone into and exam ned in a crimninal case regis-
tered against specified accused persons, it is for them and
them alone to raise all such questions and chall enge the
proceedings initiated against themat the appropriate tine
before the proper forumand not for third parties under the
garb of public interest litigants. [766H 767A]

2. The appellant in Cl.A No. 306/91 has no |[|ocus
standi to file the petition under Article 5 1-A as a public
interest litigant, to invoke the revisional jurisdiction of
the High Court under Sections 397 read with section 401 of
the* Code of Crimnal Procedure challenging the correctness,
legality or propriety of the order of the Special Judge and
to invoke the extraordinary jurisdiction of the Hi gh Court
under Section 482 of the Code of Crinminal Procedure for
guashing the First Information Report and all other proceed-
ings arising therefromon the plea of preventing the abuse
of the process of the Court. [767C E]

3. The initiation of the present proceedings by the
public interest litigant under Article 51.A of the Constitu-
tion of India cannot come within the true neaning and scope
of public interest litigation. [767F]

4. The appel |l ants nanely, Janata Dal, Communist Party of
India (Marxist) and I ndian Congress (Socialist) equally have
no right of seek-

756
ing their inpleadnent/intervention. For the same reasons,
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the petitioner in WP. (Crl.) No. 114/91, has no right to
file the Wit Petition as a public interest litigant. 1767G

5. The suo noto action of the High Court in taking
cogni zance in exercise of the powers under Sections 397 and
401 read with Section 482 of the Code based on the convol ut-
ed and strained reasoning and directing the office of the
High Court to register a case under the title Court on its
notion v. State and CBl cannot be sustained. [767H 768A]

6. The directions of the Hi gh Court calling upon the
CBI and the State to show cause as to why the proceedings
initiated on the strength of the First Information Report
dated 22.1.90 be not quashed, cannot be sustained. [768B]

7. Al the proceedings initiated in pursuance of the
First Information Report dated 22.1.90 relating to Crine No.
RCI (A)/90-ACU- IV on the file of the Special Judge including
the issuance of the Letter Rogatory/request as they stand
now, remain unaffected and they can be proceeded wth in
accordance with law. [768D E]

JUDGVENT:

CRI M NAL APPELLATE JURI-SDI CTI ON: Crimnal Appeal No. 304
of 1991.

Fromthe Order dated 17.12. 1990 of the Del hi Hi gh Court
in Crimnal Msc. No. 2656 of 1990.

Anand Dev Gri, Solicitor General, Ram Jethmal ani, K G
Bhagat, P.S. Pottv, Prashant Bhushan, Jayant ' Bhushan, M.
Deepa Bhushan, P.K. ‘Dey, Ms. Lata Krishnanurti, M N. Shroff,
A. K. Khare, Ms. Kam ni_ Jaiswal, P.K Mnohar, R Sasiprabhu
Ms. A. Subhashini, A Subba Rao, Ashok Bhan, Ms. Anil Kati-
yar, P.N. Bhan, R K Dixit and AM Khanwilkar  for the
appearing parties.

Nal | a Thanmpy Thera--petitioner-in-person.
The following Order of the Court was delivered:

S. RATNAVEL PANDI AN, J. A brief resune of the facts
whi ch has given rise to the above appeals and Wit /Petition
woul d be necesSary to appreciate the unsavorous controver-
sies created by way of public interest litigations, 'though
Owe have decided to give only our conclusions now and the
detailed reasons later in order to avoid any delay in this
matter for the reasons,, nanely, (1) in theapplication  for
direction filed by the Union of India through C. B.1. on
12.7.91 it is subnitted that "the Swiss authorities would
renove the bl ocking order on 31.8.91 and the account hol ders
would w thdraw the large funds, running into mllions of
dollars (equivalent to crores of rupees)" and
757
prayed that the judgnment nmay be pronounced by the end of
August 1991 | est miscarriage of justice would be caused, and
(2) that the |l earned Additional SoliC tor General, M. Atar
Ahrmed appearing on behalf of the Union of India and CBI on
10.8.91 reaffirned the above statenent of the Union of India
and requested that the C.B.1. should be allowed to proceed
with the investigation without any interruption or’ hin-
drance so that the investigation may be speeded up thereby
neaning that the wheels of investigation already started
novi ng on, should be permitted to be proceeded with unfet-
tered and untramel l ed so that the valuable evidence may be
obtained from the Swiss Bank through their authorities
without further loss of time, otherwi se the account. in the
Swi ss Bank- now frozen nay be defrozen

The Central Bureau of Investigation/Delhi police Estab-
i shment/Anti Corruption Unit-1V;, New Del hi registered the
First Information Report dated 22.1.90 relating to Crine No.
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RCI (A)/90 -ACU- -1V under Section 120-B read with Sections
161, 162, 163, 164 and 165A of the Indian Penal Code read
with Sections 5(2), 5(1)(d) and 5(2)/5(1)(c) of the Preven-
tion of Corruption Act 1947 (herein referred to as P.C Act)
read wth sections 409, 420,468 and 471 of the Indian Pena

Code agai nst 14 accused of whom 3 are nanmed, they being (1)
Shri Martin Ardbo, former President of Ms A B. Bofors,
SWweden (Accused No. 1); (2) Shri Chadha alias Wn Chadha,
s/fo Shri Assa Nand, President of Ms Anatronic GCenera

Corporation/ Anatronic General Conpanies Ltd., C 4, Min
Market, Vasant Vihar, New Del hi (Accused No. 3) and Shri
G P. Hinduja, New Zeal and House, Hay market, London SW1
(Accused No. 7). The rest of the 11 accused are stated in
gener al as Directors/enployees/hol ders/beneficiaries of
account code and public servants of the Governnent of India.
The core of the allegations is that these accused, naned and
unnamed, entered into a crimnal conspiracy, obtained ille-
gal gratification in the form of noney from BOFORS, a Swed-
ish conpany through the agent” firns/conpani es/ persons as
notive or reward for such public servants who by corrupt or
illegal nmeans or by otherwi se dishonestly wusing their

of ficial position as public servants caused pecuni ary advan-
tage to thensel ves, BOFCRS, the agents and others in award-
ing contracts to BOFORS for the supply of guns to the Cov-
ernnent of India and in the transaction also conmitted the
of fences of crimnal breach of trust, cheating of Union of
India,’ forgery and using of forged docunents etc. It ap-
pears that the C. B.l. has conmenced its investigation during
the course of which it has recorded statements of w tnesses
and took into their custody various docunents ~and files
relating to this Bofors deal.

Wiile it is so, the CB.l. noved an application before the
Speci al

758

Judge, nanely, Shri R C. Jain stating inter alia that the
investigation of the case is to be conducted not only in
India, but also in Switzerland, Sweden and other countries,
that an inportant aspect of the investigation which is to be
conducted in Switzerland is to collect docunentary and ora

evidence relating to all aspects of the accounts in banks in
Switzerland to which remttances were made by Ms A B.
Bofors from Sweden, that in particular, the authorised
signatories and the beneficiaries of the said accounts have
to be traced by such investigation as they are, in fact, the
ultimate beneficiaries of the paynents’1l made by Ms A B
Bofors and that under the procedure followed by banks in
Switzerl and, an authorised signhatory can operate an account
for the benefit of certain other persons regardi ng whom the
aut horised signatory has to submt certain declarations to
the concerned bank and, therefore, it is very essential for
the investigation of this case that the docunentary-and ora
evi dence shoul d be collected regarding this’ as well ‘as the
ot her aspects of the bank accounts in Switzerland. 1In the
said application after referring to the exchange of letters
dated 20.2.89 between the Governnment of India and Swtzer-
land for mutual assistance agreeing that the Authorities of
both the countries shall provide to each other the widest
neasure for assistance in the investigation of crimna
matters, it has been stated that the conpetent authority to
ask for assistance in India and abroad is the Court/Tribu-
nal / Judge or Magistrate exercising jurisdiction. The Direc-
tor of the CB.I. sent a request dated 23.1.1990 and suppl e-
nmented by another request dated 26.1.1990 to the concerned
authorities in Switzerland for freezing/blocking certain
bank accounts relevant to this case and the Federal Depart-
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ment of Justice and Police, Switzerland nmoved Shri Parrau-
di n, Judge of Geneva and the concerned Judge 'of Zurich who,
on being prima facie convinced of dual crinmnality and the
need for investigation in Switzerland, froze the relevant
bank accounts in this regard on 26.1. 1990 as intimated by
the Federal Departnent of Justice and Police through the
Enbassy of India in Switzerland and that as per this infor-
mation, the relevant accounts in the bank have been bl ocked
upto 28.2.1990 and that request for judicial assistance from
Switzerland in this matter, therefore, should be made by
28.2.1990 failing which the Sw ss Law obliges the w thdrawa
of instructions to block the accounts and that .the Federa
Departnent of Justice and Police at Berne which corresponds
to the Mnistries of Law and Home, CGovernnent of India, have
assured that the Swi ss authorities would render assistance
in the investigation in Switzerland in accordance with the
mut ual assi stance agreenent dated 20.2.1989 only on receipt
of a Letter Rogatory fromthe conpetent judicial authorities
in India.
On the ‘above pleadings, the C.B.l. requested the Specia
Judge
759
to send a Letter Rogatory/request. to Switzerland wurgently
for getting the necessary assistance in the investigation to
be conducted in Swi'tzerland | est very inportant and rel evant
evi dence woul d remain uncol |l ected and the cause of justice
woul d be frustrated. The Special Judge after hearing Shri
Arun Jaitley, the then Additional Solicitor General of India
and Shri K. N. Sharnm, Deputy Legal Adviser, CBl andShri
Baljit Singh, Senior Public Prosecutor by “its considered
order dated 5.2.1990 al lowed the application of the C. B.I.
the relevant portion of which reads thus:
“In the result, the application of the CBl is
allowed to the extent that a request to con-
duct the necessary investigation and to col-
| ect necessary evidence which can be collected
in Switzerland and to the extent directed in
this order shall be made to the Conpetent
Judicial Authorities of the Confederation of
Switzerland through the Mnistry of Externa
Affairs, ' Government of India subject to the
filing of the requisite/proper undertaking
required by the Swiss Law and assurance for
reciprocity."”

The Special Judge al so directed certain docunents to be
sent’ along with his letter of request, such as the copy of
the FIR dated 22.1.90, mutual assistance agreement dated
20.2.89 etc. etc. The Court finally nade a note reading
t hus:

"Needl ess to nention that no observation nmade
in this order shall tantanpbunt to expression
of opinion at any subsequent stage of ‘enquiry
or trial."

VWen the matter stood thus, Shri V.S. Aggarwal on the
strength of the notification issued by the Adm nistrator  of
the Union Territory of Delhi assunmed charge as a Specia
Judge inplaCe of Shri R C. Jain. Before Shri Aggarwal, the
Speci al Judge, Shri Harinder Singh Chowdhary, an Advocate
filed a Public Interest Litigation by filing Crimnal M s-
cel l aneous Case No. 12/90 under Article 51-A of the Consti-
tution of India seeking the followi ng prayers which we are
repr oduci ng her eunder:

“In the premises your petitioners hunbl y
request that in order to maintain the dignity,
prestige and the fair name of the country and
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the ideals enshrined in the Constitution that
no rogatory letter be issued on the fornal
request of the CBI unless the allegations
agai nst naned persons are

760
established to the satisfaction of this Hon’
ble Court:’

It is further requested that no
request for Rogatory or freezing bank account
be nade to Swiss CGovt. unless the concerned
persons are noticed and heard on the subject:

It is further requested that the
petitioner may be permtted to join during
inquiry before this Hon'ble Court in the
capacity of public interest litigant.

It is further requested that inquiry
u/'s 340 Cr.P.C.- be held to determne the
all'eged  offence commtted by various persons
and till then all proceedings of Rogatory be
st opped. ",

The Special Judge, namely, Shri- V. S. Aggarwal by his
consi dered judgnment dated 18.8.1990 dismi ssed the petition
holding "this request of the |learned counsel cannot be
accepted.” Finally, the |learned Judge made the follow ng
not e:

"Put/ up on 30.9. 1990 for argunents on the
guestion as to whether any action under Sec-
tion 340 of the Code of Crininal Procedure is
to be ‘initiated or not. No opinion on the
merits of the main-case is being expressed."”

The Special Judge then issued ('1) Note of  Conpliance
and (2) Anended letter rogatory on 22.8.90.

Shri  Harinder Singh Chowdhary, the public interest
litigant on being aggrieved by the order dated 18.8.90 of
the Special Judge filed a crimnal revision before the Hgh
Court of Del hi under Sections 397/ 482 of the Code of Crim -
nal Procedure and raised several questions of |law challeng-
ing the legality and validity of the inpugned order and rmade
the follow ng prayers:

(a) to gquash the entire FIR No. RCI
(A)90/ACU- 1V dated 22.1.90 and crimnal pro-
ceedi ngs covered by the same:

(b) or remand the case to the Special  Judge
permtting the petitioner to argue his case
before the lower court and also -direct the
court below to decide the petition onnerits.
761

(c) direct the court that no request. for
rogatory letters be. nmade to Swi ss CGovernnent,
till the petitioner is heard on his ~applica-
tion.

(d)the petitioner nay be permitted to join
during the inquiry to determ ne the question
of dual crimnality before the | earned Speci al
Judge in the capacity of public interest
litigant, and also direct the |learned Specia
Judge to decide the question of dual crimnal-
ity before issuing the letter rogatory.

(e) direct the |l earned Special Judge not to
issue any ro.gatory letter on the forma
request of the CBI unless the allegations
agai nst nanmed persons is established to the
sati sfaction of the Special Judge by cogent
evi dence.

This revision petition has been registered as Crinina
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M scel | aneous (Main) NO 1821 of 1990 on the file of the
High Court of Delhi. During the hearing of the above case
before the H gh Court, several applications seeking inplead-
ment/intervention were filed in the proceedi ngs anmong which
one was filed by M. Prashant Bhushan, another by M. N Ram
and some nore by various political parties.

M. Justice MK Chawl a who heard the Crl. Msc. (M No.
1821/90 passed an order dated 3.12.90 directing all the
applications for intervention to be kept on record and
observed. "The interveners will be heard only if the Court
feels the necessity of hearing further arguments after the
concl usions of the argunents of ASG appearing for the GO
and the CBI". Thereafter on 6th and 7th Decenber 1990, M.
Justice MK, Chawl a heard the argunents advanced on behal f
of the CBI as well of the Union of India. Wiile it was so,
the Janata Dal etc. approached this Court by filing a Spe-
cial Leave Peti.tion (Crimnal) No. 2320 of 1990 and this
Court on 10.12:90 wupon being nentioned and hearing the
| earned counsel for the parties, passed the follow ng order

"W find on 3.12.90 the | earned Judge indicat -
ed in his order that several applications had
been filed by different people for inplead-
ment/intervention in the proceedings and the
| ear ned Judge observed that these applications
woul d be heard and if necessary argunents on
"behal f° of the intervener could be pernmitted
after ' other counsel are heard. Gievance has
been made that these applications

762

have not  been formally disposed of by the
Court. We are-of the viewthat -the |earned
Judge shoul d di spose of these applications by
a judicial order beforethe matter is reserved
for judgnent and in case the applications are
not accepted, judgnment should not be delivered
for at |east 2 days-after such an order on
these wit ,petitions is nade to enable them
to nove this Court.'

It appears that in conpliance of the above directions of
this Court, M. Justice Chaw a heard M. RamJethnalani who
appeared on behal f of Janata Dal and M. Prashant Bhushan on
11.12.90. The I|earned counsel, M. Jethmalani orally re-
guested Justice Chaw a to recuse hinself fromthe case which
request was rejected by the |earned Judge. Thereafter, a
petition for recusation was filed which was al so dism ssed
on 17.12.90. After hearing the | earned counsel for M. H'S
Chowdhary as well for the interveners, the final ‘order was
passed by M. Justice Chawla on 19.12.90, ‘the relevant
portion of which reads thus:

“In my opinion, the case of the petitioner
does not fail within the anbit and “scope of
the law laid by the Supreme Court in Bandhua
Mukti Morcha (supra). So, | hold that the
petitioner has no locus standi to file the
present revision petition and is thus not
mai nt ai nabl e on his behal f. The sane is hereby
di sm ssed

As a consequent of the dismissal of the
present petition, holding that the petitioner
has no |l ocus standi, the applicants have no
right to be inpleaded and their inpleadnent/
i ntervention applications are al so rejected.
So, | suo noto take cogni zance while exercis-
ing ny powers under Sections 397 and 401 read
with Section 482 of the Code, and direct the
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office to register the case under the title,
Court on its own notion v. State and CBI
Consequently, | call upon the CBI and the
State to show cause as to why the proceedi ngs
initiated on the filing of FIR No. RCI
(A)/90/ACU- 1V dated 22.1.90 pending in the
Court of Shri V.S. Aggarwal, Special Judge,
Del hi be not quashed.

763

The sum and substance of the above order is that in the

opinion of M. Justice Chaw a, the petitioner Sh..Harindcr
Si ngh Chowdhary has no | ocus standi to mamintain the petition
and consequently interveners al so have no right to seek for
i npl eadnent or intervention and that the |earned Judge
havi ng hel d so, took suo rnoto cogni zance of the matter for
the reasons assigned - in his order and directed issue of show
cause notice to the CBlI and the State (Union of India) as to
why the proceedings-initiated on the strenth of the FIR
dated 22.1.90 pending before the Special Judge be not
guashed. "It was at this stage, all these crimnal appeals
and the wit petition have been filed in this Court. This
Court on 20.12.90 in Crimnal Appeal No. 304/91 (arising out
of SLP Crl. No. 2476/90 filed by the Janata Dal) passed the
following order granting-interimstay:
T In the neantine, the reasons |eading to registra-
tion of the suo noto proceedi ngs woul d not. be operative.
There shall be interimstay of proceedings including hearing
before the Hi gh Court."

In order to understand the scope of each of the crimna
appeal s and the prayer nade therein, we are presently giving
a brief note of the appeals and the wit petition.

Crimnal Appeal No. 304/91

This appeal. is preferred by the Janata Dal against the
order dated 17.12.90 passed by the H gh Court rejecting its
application Crl. (M No. 2656/90 in Crl. Msc. (M No. 182
1/90 filed before the H gh Court requesting the ' |earned
Judge to recuse hinself fromthe proceedings.

Crimnal Appeal No. 305/91

This appeal is filed by the Janata Dal against the order
of the H gh Court dated"19.12.90 rejecting the application
for inpleadnment of the appellant and other intervences and
al so issuing suo noto notice to the State and the CBI
Crimnal Appeal No. 306/91

This appeal is directed by M. Harinder Singh Chowdhary
(the original petitioner who filed the ~public interest
l[itigation before the Special Judge) challenging the first
part of the order of the Hi gh Court
764
dated 19.12.90 dism ssing his petition on the ground that he
has no locus standi to file the petition
Crimnal Appeal No. 307/91

This appeal is preferred by the Janata Dal questi oning
the correctness of the earlier order dated 3.12.90 passed by
the Hi gh Court refusing’ to allow the appellant’s applica-
tion for inpleadnent/ intervention
Crimnal Appeal No. 308/91

The Communi st Party of India (Marxist) has directed this
appeal against the order of the Hi gh Court dated 3.12.90
refusing to allowits application for inpleadnent/interven-
tion.

Crimnal Appeal No. 309/91

This appeal is preferred by Indian Congress (Socialist)
against the main order of the High Court dated 19.12.90
di smi ssing his application for inpleadnent and taking up suo
not o cogni zance f or guasShi ng t he FI R
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, Crimnal Appeal No. 310/91

This appeal is filed by the Union of India canvassing
the legality and correctness of the order dated 5.9.90
passed by the Hi gh Court and praying for a direction direct-
ing the H gh Court to decide the nmaintainability of the
public interest Ilitigation as a prelinmnary question. 1In
that appeal, the | earned Solicitor General requested for the
deletion of the second respondent, Mirtin’ Ardbo, forner
President, MO A B. Bofors, Sweden (who is only a proforma
respondent) fromthe array of parties and accordingly the
perm ssion was granted by this Court’s order dated 13.3.
1991 .

Crimnal Appeal No. 311/91

This appeal’is filed by the Union of India and the CB
guestioning the said second part of the order dat ed
19.12.90, nanely -taking suo’ noro cogni zance and i ssuing
notice ~calling upon the CBI and the State to show cause as
to why the proceedings initiated on the strength of the FIR
be not quashed. It nmay be noted that the appellants in this
appeal have inpleaded the Hi gh Court through its Registrar
as a respondent.

765
Wit Petition No. 114/91.

This petition is filed by one Dr. P. Nalla Thanpy Thera
seeking certain directions relating to Bofors matter and for
qgquashi ng the | ater

part of the order dated 19.12.90 of the H gh Court.

M. Anand Dev Gri, the learned Solicitor General as-
sisted by Ms Anil Katyar and Ashok Bhan and thereafter the
present Additional Solicitor General M. Atar Ahned, M. A
Subba Rao and M. A M Khanwi |l kar, Advs. appeari ng on behal f
of the Union of India as well as the CBI; M. Ram Jethmal ani
and M. Shanti Bhushan, both |earned senior counsel assisted
by M. Prashant Bhushan appearing in Crimnal Appeal @ Nos.
304,305 and 307 of 1991 and M. K G Bhaghat, the '|earned
seni or counsel appearing in Crininal Appeal Nos. 306 and 305
of 1991 on behalf of M. H S. Chowdhary assisted by M. MN
Shroff, besides a battery of |awers advanced their respec-
tive argunents raising manifold questions of law with refer-
ence to the various provisions of —the Constitution of
India, Indian Penal Code, Code of OCrimnal Procedure
and. ot her Acts and the Menorandum of Under standing etc. for
a very considerable length of tine totally running for 34
full days and laid stress upon a host of decisions in~ sup-
port of their respective cases. The introverted and extro-
verted rhetorical submis- sions made by all the |[earned
counsel were punctuated sonetimes with i nflammatory. re-
mar ks, occasionally with discordant and enbittered notes as
well as esoteric statements, intermttently with political
over tones, but at the sane time wth admrable ability
exhibiting their profound know edge in crimnal law In
fact, each one of themwas trying to outwit and score a
march over the other. In this connection, it may be pointed
out that the present Additional Solicitor General. M. Altar
Ahrmred has decl ared unanbi guously and p, erspicuously that he
isin full agreement with the argunent of the forner Solici-
tor CGeneral M. A D. Gri and that his present articulation
serves only as supplenent to that of the former Solicitor
General. Though the entire subm ssions made by the forner
Solicitor General are not being extracted in this short
order, we feel that it would be appropriate to briefly refer
to the core of the submissions of the learned Solicitor
General, M. A D Gri. The learned Solicitor Ceneral stren-
uously urged that M. H S. Chowdhary claimng to be a public
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interest litigant has filed the original petition before the
Special Judge as a proxy of the accused who are all behind
the curtain and who by this perilous proceeding are trying
to evade the dragnet of the investigation and of whom even
the named accused are maintaining stoic silence all through

unm ndful of all the proceedings till date and that the CB
t hough subjected to
766

i ncreasi ng uncharitable and unwarranted criticismand vili-
fication and al so scurrilous attack, with remarkable resil-

ience is relentlessly attenpting to collect all avail able
materials by wunearthing the w der conspiracy and well
knitted illegal transaction within its legally perms sible

l[imts. It is pertinent to nention that M. Altar Ahned the
| earned Additional Solicitor General appearing on behalf of
the Union of India and CBI after M. A D. Gri (the fornmer
Solicitor Ceneral) has relinquished his office, reinforced
the same arguments -and further pleaded that the matter
shoul d be di sposed of before the end of August 199 1 for the
reasons. 'stated supra so that the CBI may effectively carry
on wth the investigation. However, we are not at present
giving the details of the points urged except observing that
the ques-tion as to whether the laws are so petrified as to
unable to respond to the chall enges nade will be dealt wth
in detail in our mainjudgnent. As nentioned albeit we, in
order to avoid further delay in these natters, are inclined
to give only our conclusions, the reasons in support of
which will follow in our detailed judgnment at ‘a | ater stage.

It is nobst relevant to note that none of the appellants
before this Court save the Union of India and CBI. is con-
nected in any way with the present crimnal  proceeding
initiated on the strength of the First ~ Information Report
which is now sought to be quashed by M.. “H'S. Chowdhary.
Al'though in the F.1.R, the nanes of “three accused are
specifically mentioned none of them has been inpleaded as a
respondent to these proceedi ngs by anyone of the appellants.
Even M. Martin Ardbo, former President of Ms A B. Bofors,
who was inpleaded as a proforna. respondent in’ Crimna
Appeal No. 310/91 has been given up by the Solicitor ~CGener-

al. Therefore, under these circunstances, one should not
| ose sight of the significant fact that in case this Court
pronounces its final opinion or conclusions on the i ssues

other than the general issues raised by the appellants as
public interest litigants, without hearing the really af-
fected person/persons such opinion or conclusions may, in
future, in case the investigation culminatesin filing a
final report becone detrinental and prejudical to the in-
dicted accused persons who would be totally  deprived of
chal | engi ng such opinion or conclusions of this 'apex Court,
even if they happen to come in possession of some valuable
material to canvass the correctness of such opinion or
conclusions and consequently their vested legal right to
defend their case in their owmn way would be completely
nullified by the verdict now sought to be obtained by these
public interest litigants.
Even if there are mllion questions of |aw to be deeply gone
into
767
and examined in a crimnal. case of this nature registered
agai nst specified accused persons, it is for themand them
alone to raise all such questions and chal |l enge the proceed-
ings initiated against themat the appropriate tinme before
the proper forumand not for third parties under the garb of
public interest litigants. ’

We, in the above background of the case, after bestow
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i ng-our anxi ous and pai nstaki ng consideration and carefu
thought to all aspects of the case and deeply examning the
rival contentions of the parties both collectively and
i ndi vidual l'y give our conclusions as follows:

1. M. HS Chowdhary has no locus standi (a) to file the
petition wunder Article 51-A as a public interest [litigant
praying that no letter rogatory/request be issued at the
request of the CBI and he be permitted to join the inquiry
before the Special Court which on 5.2.90 directed issuance
of letter rogatory/request to the Conpetent Judicial Author-
ities of the .Confederation of Switzerland; (b) to invoke
the revisional jurisdiction of the H gh Court under Sections
0397 read with 401 of the Code of Crimnal Procedure chal-
| enging the correctness, legality or propriety of the order
dated 18.8.90 of the Special Judge and (c) to invoke the
extraordinary jurisdiction of the Hi gh Court under Section
482 of the Code of Crininal Procedure for quashing the First
I nformation Report .dated 22.1.90 and all other proceedings
arising therefromon the plea of preventing the abuse of the
process of the Court.

2. In our considered opinion, the iniitiation of the present
proceedi ngs by M. H S. Chowdhary under Article 51-A of the
Constitution of India cannot come within the true nmeaning
and scope of public interest litigation

3. Consequent upon the above conclusions (1) and (2), the
appel l ants nanely, Janata Dal, Communist Party of |ndia
(Marxist) and |Indian Congress (Socialist) who are before
this Court equally have no right of seeking their inplead-
ment/ intervention. For the same reasons, Dr. P. Nalla
Thanpy Thera also has no right to file the” Wit Petition
(Crl.) No. 114 of 1991 as a public interest litigant.

4. Having regard to the facts and circunstances of the case,
the suo moto action of M. Justice MK Chawla in ' taking
cogni -
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zance in exercise of the powers under Sections 397 and 401
read wth SeCtion 482 of the Code based on the convol uted
and strai ned reasoning and directing the office of 'the Hgh
Court of Delhi to register a case under the title Court on
its notion v. State and CBl cannot be sustai ned.

5. Consequent upon the above conclusion No. (.4), we hold
that the directions of M. Justice MK Chawa calling -upon
the CBlI and the State to show cause as to why the proceed-
ings initiated on the strength of the First |Information
Report dated 22.1.90 be not quashed, cannot- be sust ai ned.

In the result, we agree with' the first part ~of the
Order dated 19.12.90 of M. Justice MK Chaw a hol di ng that
M. HS. Chowdhary and other intervening parties have no
| ocus standi. We, however, set aside the second part of the
i mpugned order whereby he has taken suo noto cogni zance and
i ssued show cause notice to the State and CBI and accordi ng-
Iy the Show cause notice issued by himis quashed.

In view of the above conclusions, all the proceedings
initiated in pursuance of the First Information Report dated
22.1.90 relating to Crine No. RCI(A)/90-ACU-1V on the file
of the Special Judge, Delhi including the issuance of the
| etter rogatory/request as they stand now, remmin unaffected
and they can be proceeded with in accordance with | aw
In Summati on:

Crimnal Appeal Nos. 304, 305,306, 307,308 and 309 of
1991 are dismissed. Crimnal Appeal No. 310 of 1991 filed by
the Union of India against .the order dated 5.9.90 of the
H gh Court is disnmissed in viewof the fact that the said
order does not survive for consideration on the passing of
the final order dated 19.12.90. The Wit Petition No. 14 of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 13 of 13

1991 is al so di sm ssed.
Crimnal Appeal No. 311 of 1991 filed by Union of India
and CBl is allowed for the reasons stated above.
V.P.R Crl. A Nos. 304-310/1991 and
WP. No. 114/91 di sm ssed
Crl. A No. 311/91 all owed.
769




