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ACT:

"I NDUSTRY" Industry in Section 2(j) of the [Industria
Di sputes Act, 1947-Triple test to be applied and the
domi nant nature test-Wiether the statutory body performng
what is in essence regal functions by providing the basic
amenties to the citizens is outside the scope of. the
definition.

HEADNOTE

The respondent enpl oyees were fined by the Appellant Board
for msconduct, duct and various sunms were recovered from
them Therefore, they filed a Cains Application No. 5/72
under Section 33C (2) of the Industrial Disputes Art.
alleging that the said punishnent was inposed in violation
of the principles of natural justice. The appellant Board
rai sed a prelimnary objection before the Labour Court that
the Board, a statutory body perform ng what is in essence a
regal function by providing the basic anenities to the
citizens, is not an industry within the neaning of the
expression under section 2(j) of the Industrial D sputes
Act, and consequently the enpl oyees were not workmen and the
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Labour Court had no jurisdiction to decide the claimof the
wor knen. This objection being over-ruled, the appellant
Board filed two Wit 'Petitions viz. Nos. 868 and 2439 of
1973 before the Karnataka Hi gh Court at Bangal ore. The
Di vision Bench of that Hi gh Court dismssed the petitions
and held that the appellant Board is "industry" within the
neaning 'of the ,expression under section 2(i) of the
Industrial, Disputes Act, 1947. The appeals by Specia
Leave, considering "the chances of confusion fromthe crop
"of cases in an area where the common nman has to understand
and apply the law and the desirability that there shoul d be,
? conprehensive, clear and conclusive declaration as to what
is an industry under the Industrial D sputes Act as it
stands" were placed for consideration by a | arger Bench

HELD Per M H. Beg, C J. (concurring with Bhagwati, Krishna
lyer and Desai, JJ.

1. The term "analogous to the trade or business" could not
cut down the scope of the term™industry”. The said words

can reasonably nean only activity which results in goods
nmade and ‘manuf actured or service rendered which are capable
of being converted into saleabl e ones. They nust be capable
of entering the world of "res comerciunt, although they may
be kept out of the market for sone reason. It is not the
notive of an activity in making goods or running a service
but the possibility of making them marketable if one who
nakes goods or renders service so desires, that should
determ ne whether the activity lies withinthe domin or
circle of industry. But even this may not be always a
satisfactory test. By this test the type of services which
are rendered purely for the satisfaction of spiritual or
psychol ogi cal urges of persons rendering those  services
woul d be excluded. Wenever an industrial ~dispute would
ari se between either enployers and their workmen or  between
wor kmen and wor kmen, it should be considered an area, wthin
the sphere of "industry" but not-otherwise. In other words,
the nature of the activity will be determned by the
conditions which give rise to the likelihood of the occur-
rence of such disputes and their actual occurrence in the
sphere.

[220D, G 221 A-B]
*Judgnment s published in the order and date as delivered.
208
"D. N. Banerje’'s case [1953] SCR 302; Corporation of City
of Nagpur v. Its Enployees [1960] 2 SCR 942; State of Bonbay
and Gthers v. The Hospital Mazdoor Sabha and Others [1960] 2
SCR 866 referred to and fol |l owed.
3. The term "soverei gn should be reserved technically and
nore correctly for the sphere of wultimte deci si ons.
Soverei gnty operates on a sovereign plane, of its own. Only
those services which are governed by separate rules and
constitutional provisions such as Articles 310 -and 311
should, strictly speaking be excluded fromthe sphere of
i ndustry by a necessary inplication

[221E, G
H. H.  Kesvananda Bharati Sripathagalavaru v. State  of
Keral a [1973] Supplenental S-CR, Page-1 referred to.
4, The special excludes the applicability of the general

Certain public wutility services which are carried out by
government al agencies or Corporations are treated by the Act
itself as within the sphere of industry. |If express rules
under other enactnents govern the relationship between the
State as an enployer and its servants as enployees, it may
be contended on the strength of such provisions that a
particular set of enployees are outside the scope of the
Industrial Disputes Act. [221G H, 222A]
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5. The State today increasingly undertakes comercia
functions and econonmic activities and services as part of
its duties in a welfare state. Hence to artificially

exclude state-ran industry fromthe sphere of the Act,
unl ess the statutory provisions expressly or by necessary
implication have that effect, would not be correct. [222F-
223A]

Rajasthan State Electricity Board v. Mhanlal [1967] 3 SCR
377, Raj ast han v. Mst. Vi dyawant i &  Anr. [ 1962]
Suppl emrental 2 SCR 989 at 1002 referred to.

Per Chandrachud J.

1. Section 2(j) of the Industrial Disputes Act (1947)
whi ch defines, "industry" contains words of wi de inport, as
wi de as the Legislature could have possibly made them The
problem of what |imtations could and should be reasonably
read in interpreting the wide words used in section 2(j) is
far too. policy oriented to be satisfactorily settled by
judicial decisions. The Parliament nust step in and
legislate’ in~"a manner which will |eave no doubt as to its
intention. ~That al one can afford a satisfactory solution to
the question which has agitated and perplexed the judiciary
at all levels. [284H, 286A-B]

2. Hospital Mazdoor ~Sabha was correctly decided in so far
as it held that the JJ Goup of hospitals was an industry
but the sanme cannot be said in regard to the view of the
Court that certain activities ought to be treated as falling
outside the definition clause. [287C- D

3. There is no justification for excepting the categories
of public utility activities undertaken by the Governnent in
the exercise of its inalienable function,., under the
constitution, <call it regal or sovereign or by any other
nane, from the definition of "industry". If it ‘be. true
that one nust have regard to the nature of the activity and
not to who engages in it, it is beside the point to enquire
whether the activity is undertaken by the State, and

further, if so, whether it is undertaken in fulfilment of
the State’'s constitutional obligations or in discharge of
its constitutional functions. In fact, to concede the

benefit of an exception to the State's activities which are
in the nature of sovereign functions is really to have
regard not so nuch to the nature of the activity as to the
consi deration who engages in that activity; for, sovereign
functions can only be discharged by the State and not by a

private person. |If the State’'s inalienable functions are
excepted from the sweep of the definition contained in
section 2(j), one shall have it is the nature  of the
activity is an industry. Indeed, in this respect, it should
make no difference whet her

209

on the one hand, an activity is undertaken by a corporate
body in the discharge of its statutory functions or, on the
ot her, by the State itself in the exercise of its
i nalienable functions. If the water supply and sewerage
schenes or fire fighting establishments run by a
Muni ci pality can be industries sought to be the nanufacture
of coins and currency, arns and ammunition and the wi nning
of oil and uranium The fact that these latter Kkinds of
activities are, or can only be, undertaken by the State does
not furnish any answer to the question whether these
activities are industries. \Wien undertaken by a private
i ndividual they are industries, therefore, when under-

taken by the State,they are industries. The nature of the
activity is the determ ning factor and that does not change
according to who undertakes it. Itenms 8, 11, 12, 17 andl8
of the First Schedule read with section 2 (n) (vi) of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 81

I ndustrial Disputes Act render support to this view These
provi si ons which were described in Hospital Mazdoor Sabha as
"very significant’ at |east show that, conceivably, a
Def ence Establishment, a Mnt or a Security Press can be an
i ndustry even though these activities are, ought to be and
can only be undertaken by the State in the discharge of its
constitutional obligations or functions. The State does not
trade when it prints a currency note or strikes a coin. And
yet, considering the nature of the activity, it is engaged
i nan i ndustry when it does so. [287E-H, 288A-B]

4. A systematic activity which is organi sed or arranged
in a mannerin whi ch the trade or business is generally
organi sed or arranged would bean i ndustry despite the
fact that it proceeds fromcharitable notives. It is inthe
nature of the activity that one has to consider and it is
upon the application of that test that the State’s
i nal i enabl e functions ~fall wthin the definition of
i ndustry. The very same principles nust yield the result
that just as the consideration as to who conducts the
activity, is irrelevant for deternining whether the activity
is an industry so is the fact ~that the activity is
charitable in nature or is undertaken with a charitable
notive. The status or capacity corporate or constitutional
of the enployer would have, if at all, closer nexus, than
his notive on the question whether the activity is an
i ndustry. The notive which propels the activity is yet
anot her step renoved and ex hypot hesi can have no relevance
on the question as to what is the nature of ‘the activity.
It is never true to say that the nature of the activities is
charitable. The subjective notive force of an activity can
be charity but for the purpose of deciding whether an
activity is an industry one has to |look at the  process
involved in the activity, objectively. The jural foundation
of any attenpt to except charitable enterprises from the
scope of the definition can only be that’ such enterprises

are not undertaken for profit. But then, that clearly, is
to introduce the profit concept by a, side wind, a concept
whi ch has been rejected consistently over the years. |f any

principle can be said to be settled lawin this vexed field
it is this : the twin consideration of profit notive and
capital investment is irrelevant for determ ning whether _an
activity is an industry. Therefore, activities which are
dom nated by <charitable notives either in the sense that
they involve the rendering of free or near free services  or
in the sense that the profits which they yield are diverted
to charitable purposes, are not beyond the pale of the
definition of section 2(j). It is as nuch beside the point
to inquire who is the enployer as it is to inquire, why is
the activity undertaken and what the enpl oyer does w th the
profits, if any. [288C-H, 289A]

5.By this test a Solicitor’s establishnent would “be ' an

i ndustry. A Solicitor undoubtedly does not carry on a trade
or business when he acts for his client or advises him or
pl eads for him if and when pleading is permssible to. him
He pursues a profession which is variously and justifiably
described as learned, liberal or noble. But it is difficult
to infer fromthe | anguage of the definition in section 2(j)
that the Legislature could not have intended to bring in a
i beral profession |like that of an Attorney within the anbit
of the definition of "industry’ . [289A- B]

Nati onal Union of Commercial Enployees & Another v. M R
Meher. Industrial Tribunal Bonmbay & Ors. [1962] Suppl enenta
3 SCR 157 dissented from

210

6.1n Hospital Mazdoor Sabha the Court while evolving a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 81

wor Ki ng principle stated that an industrial activity
generally involves, inter alia, the cooperation of the
enpl oyer and the enpl oyees. That the production of goods or
the rendering of nmaterial services to the comunity nust be
the direct and proximate result of such cooperation is a
further extension of that principle and it is broadly by the
application thereof that a Solicitor’s establishnent is held
not to attract the definition clause. These refinenments
are, Wwith respect not warranted by the words of the
definition, apart fromthe consideration that in practice
they make the application of the definition to concrete
cases dependent upon a factual assessnent so hi ghl y
subjective as to lead to confusion and uncertainty in the
understanding of the true legal position. Ganting that the

| anguage of the definition is so wide that sonme linitation
ought to be read into it, one must stop at a point beyond
which the definition will skidinto a domain too rarefied to

be realistic. Whether the cooperation between the enployer
and the ‘enployee i's the proximate cause of the ultimte
product . ‘and bears direct nexus with it is a test which is
al nost impossible of application  with any degree of
assurance or certitude. It will be as much true to say that
the Solicitor’s Assistant, Managing Cerk, Librarian and the
Typist do not directly contribute to the intellectual end
product which is/a creation of his personal professiona

skill, as that, without their active ‘assistance and
cooperation it wll be inpossible for him to function
effectively. The unhappy state of affairs in which the |I|aw
is marooned will continue to baffle the skilled professiona

and his enployees alike as al so the Judge who has to perform
the wunenviable task of sitting in judgnment  over the
directness of the cooperation between the enployer and the
enpl oyee, until such tine as the legislature decides to
mani fest its intention by the use of clear and indubious
| anguage. Besi de the fact that this Court has so held ’'in
Nati onal Uni on of Commercial Enpl oyees the legislature wll

find a plausible case for exenpting the | earned and ' |ibera

professions of Lawers, Solicitors, Doctors, Engineers,
Chartered Accountants and the like fromthe operation of
i ndustrial |aws. But until that happens, in the present
state of the lawit is difficult by judicial interpretation
to create exenptions in favour of any particular class.
[ 289C- H]

7.The case of the clubs, on the present definition is

weaker still. The definition squarely covers them and there
is no justification for amending the law so as to - exclude
them fromthe operation of the industrial |aws. The fact

that the running of clubs is not a calling of the club or
its managing commttee, that the club has no existence apart
from its nenbers that it exists for its nenbers though
occasionally strangers take the benefit of its services and
that even after the admi ssion of guests, the club remains a
menbers’ self-serving institution does not touch the core of
the problem [ 290A- B]

Per lyer J. (on behalf of Bhagwati, J. J. Desai J. -and
hi nsel f.)

(1)’ Industry as defined 'in Sec. 2(j) and explained in
Banerji’'s case has a wide inport. [282A]

I.(a) Where (i) systematic activity, (ii) organized by
cooperation between enployer and enployee (the direct and
substantial elenment is chinerical); (iii) for the production
and/or distribution of goods and services calculated to
sati sfy human wants and wi shes (not spiritual or religious,
but inclusive of mterial things or services geared to
celestial bliss e.g. making, on a large scale prasad or
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food), prima facie there is an ’'industry’ in t hat
enterprise.

(b) Absence of profit motive or gainful objective is
irrelevant, be the venturein the public, joint, private

or other sector.

(c) The true focus is functional and the decisive test 1is
the nature of the activity with special enphasis on the
enpl oyer - enpl oyee rel ati ons.

(d) If the Organisation is a trade or business it does not
cease to be one becauseof phi | ant hr opy animating the
undert aki ng. [ 282A-C]

[1. Although section 2(j) wuses words of the wi dest

anplitude in its two [linbs, their nmeaning cannot be
magni fied to overreach itself. [282D]

211

(a)’ Undert aki ng’ nmust suffer a cont ext ual and
associ ati onal shrinkage as explained in Banerji and in this
judgnent;  so also, service, calling and the Iike. Thi s

yields the inference that all organized activity possessing
the triple elenents in | (supra), although not trade or

busi ness, may still be 'industry” provided the nature of the
activity, Vi z. t he enpl oyer - enpl oyee basi s. bears
resenblance to what we find in trade or business. Thi s

takes into the fold of "industry’ undertakings, callings and
servi ces, adventures’ analogous to the carrying on of trade
or business’. Al features, other than the nmethodol ogy of
carrying on the activity viz. in organizing the cooperation
bet ween enpl oyer and enpl oyee, may be dissimlar. It does
not, matter, if on the enploynment terms there 'is anal ogy.
[ 282D E]

I11.Application of these guidelines should not stop short
of their logical reachby invocation of creeds, cults or

i nner sense of incongruity or outer senseof notivation

for or resultant of the econom c operations. The ideol ogy
of the Act being industrial peace, regulation and resolution
of industrial disputes between enployer and worknen, the
range of this statutory ideology nust informthe reach of
the statutory definition. Nothing |ess, nothing nore.

(a) The consequences are (i) professions, (ii) clubs (iii)

educational institutions (iv) cooperatives, (v) research
institutes (vi) charitable projects and (vii) other kindred
adventures, if they fulfil the triple tests listed in
(supra), cannot be exenpted fromthe scope of section 2(j).

(b)A restricted cat egory of , pr of essi ons, cl ubs,
cooperatives and even gurukulas and little  research |abs,
may qualify for exenption if, in simpl e vent ures,

substantially and going by the dominant nature -criterion
substantively no enployees are entertained but ' in mninm
matters, nmarginal enployees are hired. without = destroying
the non-enpl oyee character of the unit.

(c)If, in a pious or altruistic mission, many -enploy
thenselves, free or for small honoraria or like 'return
mainly drawn by sharing in the purpose or cause, such as
| awyers volunteering to run a free legal services clinic  or
doctors serving in their spare hours in a free nedica
centre on asramites working at the bidding of the holiness,
divinity or like central personality, and the services are
supplied free or at noninal cost and those who serve are not
engaged for remuneration or on the basis of master and
servant relationship, then the institution is not an

industry even if stray servants, manual or technical, are
hired. Such el eenpbsynary or |ike undertakings alone are
exenpt - not ot her generosity, conpassion, devel opnent a

passi on or project. [282F-H, 283A-(
V. The dom nant nature test
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(a)Wiere a conplex of activities, sonme of which qualify

for exenption, others not, involves enployees on the tota
undertaking, some of whomAre not ’'workmen’ as in the
University of Delhi case or sonme departnments are not
"productive of goods and services if isolated, even then

the predom nant nature of the services and the integrated
nature of the departnents as explained in the Corporation of
Nagpur, wll be the true test. The whole undertaking wll

be ’'industry' although those who are not ’'worknen' by
definition may not benefit by the status.

(b) Not wi t hst andi ng t he previ ous cl auses, sover ei gn
functi ons, strictly wunderstood, (alone), qualify for

exenption, not the welfare activities of econom c adventures
undert aken by Governnent or statutory bodies.
(c)Even in departnents dischargi ng sovereign functions if
there are units which -are industries and t hey are
substantially severable, then they can be considered to cone
within sec. 2(j)-:
(d)Constitutionally  and conmpetently enacted |egislative
provisions “may well renmove fromthe scope of the Act
cat egori es which otherwi se may be covered thereby. [283C F]
212
Management of Safdarjung Hospital, New Del hi v. kuldip Singh
Sethi [1971] 1 SCR 177=AIR (1970) S.C.. 1407 Dhanrajgir
Hospital v. Workmen AR 1975 S.C. 2032, National Union of
Commercial Enployees & Anr. V. M R~ Meher, Industria
Tribunal, Bonbay AIR [1962] S.C. 1080. - Rabindranath Sen &
Os. v. First Industrial tribunal, Wst Bengal AIR [1963],
Cal. 310;. University of Delhi & Anr. v. Rammath & Ors. AIR
[1963] S.C 1873; Madras Gynkhana Cub v. Enployees’ Union
v. Managenment AIR [1968] S.C. 554. Cricket Clubof India v.
Bonbay Labour Union & Anr. [1969] 1 SCR 600="AIR [1969] SC
276 over-rul ed;
Hospital Mazdoor’'s case AIR 1960 S.C. 610 approved.
Per Jaswant Singh J. (on behalf of Tulzapurkar J and
hi nsel f).
1. Despite the width of the definition it could not be the
intention of the legislature that categories 2 and'3 of the
charities alluded. to in the |eading judgnent, hospitals run
on charitable basis or as a part of the functions ~of the
CGover nirent or | ocal bodies like Muni ci pal ities and
educational and, research institutions whether run by
private entities or by Government and |iberal and Ilearned
professions |like that of doctors, |awers and teachers, the
pursuit of which is dependent wupon an -individuals own
education, intellectual attainnments and special expertise
should fall within the pale of the definition.

[ 290G H, 291A]

2.The definition ins. 2(j) of the Act is Ilimted to
those activities systematically or habitually undertaken on
conmer ci al lines by private entrepreneurs wi-t h t he

cooperation of enployees for the production or distribution
of goods or for the rendering of material services to the
conmunity at large or a part of such community. In the case
of liberal professions, the contribution of the usual type
of enpl oyees enpl oyed by the professionals to the value of
the end product (viz. advice and services rendered to the
client) is so marginal that the end product cannot be
regarded as the fruit of the cooperation between the
pr of essi onal and his enpl oyees. [291A-C]

3.The need for excluding sone callings, services and
undertakings fromthe purview of the aforesaid definition
has been felt and recognised by this Court fromtinme to tine
whi | e expl aining the scope of the definition of’ "industry".
[ 291C- D]
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OBSERVATI ON
4.1t is high tinme that the Legislature steps in with a
conprehensive bill to clean up the fog and renove the doubts

and set at rest once for all the controversy which crops up
from tine to time inrelation to the meaning of the
aforesaid termrendering it necessary for |arger Benches of
this Court to be constituted which are driven to the
necessity of evolving a working formula to cover particular
cases. [292 A-B)]

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 753-754 of
1975
(Appeal s by Special Leave fromthe Judgnment and Order dated
5-7-1974 of the Karnataka H gh Court in Wit Petition Nos.
868 and 2439 of 1973)
C'VI L APPEAL Nos : 1544-1545 OF 1975

(Appeal s by Speci-al Leave fromthe Judgnents and Order dated
15-4-75 and 11-6-1975 of ‘the Andhra Pradesh High in Wit
Appeal s Nos. 205 and 231 of 1975)
213
SPECI AL LEAVE PETITION (CIVIL) No. 3359 OF 1977
(From the Award dated 9-3-1977 of the Industrial Tribuna
Gujarat in Ref. . T. No. 183 of 1973 published in the
Guj arat Govt. Gazette dated 14-4-1977)

Cl VI.L APPEAL No. 1171 OF 1972
(Appeal by Special Leave fromthe Judgment and Order dated
18-8-71 of the Madhya Pradesh High Court Gmalior . Bench in
Msc. Petition No. 45 of 1970)

ClVIL APPEAL No. 1555 COF 1970
(Appeal by Special Leave fromthe Award dated 6-12-1969 of
the 4th industrial Tribunal West Bengal in Case No. 428 of
1966 published in the Calcutta Gazette dated 15-1-1970)

ClVIL APPEAL No. 2151 OF 1970
(Appeal by Special Leave fromthe O der dated 28-2-1970 ' of
the Additional |ndustrial Tribunal, Delhi in|.D No. 23 of
1969)

ClVIL APPEAL No. 898 OF 1976
(Appeal by Special Leave fromthe Order dated 23-1-1976 of
the Lab-our Court Delhi in L.CI.D. No. 14/72)

ClVIL APPEAL Nos. 1132-1135 OF 1977

(Appeal by Special Leave fromthe Order dated 25-11-1976  of
the Industrial Tribunal (11) U P. at Lucknow in-Adj. Case
Nos. 3-6/76)

ClVIL APPEAL No. 2119 COF 1970
(Appeal by Special Leave fromthe Award dated 16-4-1970 of
the Industrial Tribunal (1) U P. Al ahabad in Reference No.
15 of 1968 published in the Utar Pradesh Gazette dated the
18th July, 1970)
S. V. GQupte, Att. GCenl., S. V. Subrahmanyam M Veerappa,
and K. N. Bhat for the appellants in C.A No. 753-754
M K. Ramarmurthi (in CA753), M C. Narasinmhan (in CA 754),
N. Nettar and J. Ramanurthi for the respondents
R K Garg, S. C Agarwal, V. J. Francis and A Gupta for the
I nt ervener
GB. Pai, O C Mthur, DO NN Msra, Shri Narain and K
J. John for the Interveners (T. B. Hospital)
Naunit Lal & Mss Lalita Kohli for the appellant in C A
Nos. 1544-45
P. P. Rao and G N. Rao for R 1 in CA 1545
214
P P. Reo & T. V. S. N Chari and Ashwani Kumar for R 3 in
CA 1545.
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l. N. Shroff and H S. Parihar for the Appellant in CA No.
1171/ 72

S.K.  Ganbhir, Mhan Jha & B. Ra. Rakhi ani for the
respondent in CA No. 1171/72

K. Rajendra Chowdhari & E. C. Agarwal a for the appellant

in CA 1555/1970

L. M Singhvi, H K Puri, Mss Ashoka Jain, M L. Dingra
Vivek Seth &H. L. Kumar for the appellant in CA No. 2151

A K. @Qupta & Aruneshwar CGupta for the respondent in CA
No. 2151

V.M Tarkunde, O C. Mathur, Shri Narain, K J. John for the
appel l ant in CA 898

Madan Mohan for the respondent in CA 898

In person : For the Applicant/Intervener in CA 898

A. K Sen & E. C. Agarwala for the appellant in CA 1132-35
U mla Kapoor, Sobha D kshit & Kam esh Bansal for the appel -
lant in CA Nos. 1132-1135

A K. Gangul i~ & D. ‘P. Mikherjee for the appellant in CA
2119/ 70

R K Garg, S. C- Agarwala, V. J. Francis & A. GQupta for
the respondent-in 2119/70

D.V. Patel, M V Goswam & Anbrish Kumar for the peti-
tioner in SLP No. 3359/77

P. G okhal e, P. 'H Parekh, Manju Sharma, Kailash Vasdev
& C. B. Singh for the respondent in SLP No. 3359.

The, follow ng Judgnents were delivered

BEG CJ. | am' in general agreenment ~with the Iline of
t hi nking adopted and the concl usions reached by ny |earned
brother Krishna I|yer. | would, however, like to add nmny

reasons for this agreenment and to indicate ny approach to a
problem where relevant legislation I|eaves so nuch for
determ nation by the Court as to enable us “to perform a
function very akin to |egislation.
My learned brother has relied onwhat “was considered in
Engl and a somewhat unorthodox method  of construction in
Seaford Court Estates Ltd. v. Asher(1l), where Lord Denning,
L.J., said :
"When a defect appears a judge cannot sinply
fold his hands and blame the draftsnan. He
must set to work on the constructive task of
finding the intention of Parlianent and then
he must supplenment the witten words so as to
give ’'force and life’ to the intention of

| egi sl ature. A judge should ask hinself the
guestion how, if the nmakers of the
(1) [21949] 2 AIl. E R 15 5 at 164.
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Act had thensel ves come across this ruck in
the texture of it, t hey woul d have
straightened it out? He nust then do as/ they
woul d have done. A judge must not alter the
material of which the Act is woven, but he can
and should iron out the creases".
VWhen this case went up to the House of Lords it appears that
the Law Lords di sapproved of the bold effort of Lord Denning
to nmmke anbiguous |egislation nore conprehensible. Lord
Si monds found it to be "a naked wusurpation of t he
| egi slative function under the thin di sgui se of
interpretation’. Lord Mrton (with whom Lord CGoddar d
entirely agreed) observed : "These heroics are out of place”
and Lord Tucker, said "Your Lordships would be acting in a
| egislative rather than a judicial capacity if the view put
forward by Denning, L.J., were to prevail".
Perhaps, with the passage of tine, what may be described as
the extension of a nethod resenbling the "armchair rule" in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 81

the construction of wills, judges can nore frankly step into
the shoes of the legislature where an enactnment |leaves its
own intentions in nuch too nebul ous or uncertain a state.
In M Pentiah v. Verramall appa(l), Sarkar, J. approved of
the reasoni ng, set out above, adopted by Lord Denning. And,
I nust say that, in a case where the definition of
"industry" is left in the state in which we find it, the
situation perhaps calls for sone judicial heroics to cope
with the difficulties raised.

In his heroic efforts, ny learned brother Krishna Iyer, if |
may say so with great respect, has not discarded the tests
of industry formulated in the past. Indeed, he has actually
restored the tests laid down by this Court in D. N
Banerji's case(2), and, after that, in the Corporation of
the Gty of Nagpur v. Its Enployees(3), and State of Bonbay
& Ors. v. The Hospital Mazdoor Sabha & (OS.) (4), to their
pristine glory. M |earned brother has, however, rejected
what may  appear, to-use the word enployed recently by an
American /Jurist, ‘"excrescences" of subjective notions of
j udges which may have blurred those tests. The tenptation
is great, in-such cases, for us to give expression of what
may be purely subjective personal predilections. It has,
however, to be resisted if lawis to possess a direction in
Conformity with Constitutional objectives and criteria which
nmust inpart that reasonable state of predictability and
certainty to interpretations of the Constitution as well as
to the laws nmade under it which citizens shoul d expect. We
have, so to speak, to chart what nmay appear to be a Sea in
which the ship of ‘lawlike Noah”s ark may have to be
navi gat ed. | ndeed, Lord Sankey on one occasion, said that
law itself 1is like the ark to which people |ook for sone
certainty and security amidst the -shifting sands of

political life and vicissitudes of times. ~The Constitution
and the directive principles of State policy, read with the
basi ¢ fundanmental rights, provide us with a conpass. Thi s

Court has tried to indicate in recent cases that the nmeaning
of

(1)A1.R 1961 S.C. 1107 @1115.

(2)[1953] S.C.R 302.

(3)[1960] 2 S.C.R 942.

(4)[1960] 2 S.C.R 866.
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what could be described as a basic "structure" of the
Constitution nmust necessarily be found in express provisions
of the construction and not nerely in subjective notions
about neanings of words. Similar nust be the reasoning we
must employ in extracting the core of meani ng hidden between
the interstices of statutory provisions.

Each of wus is likely to have a subjective notion  about

"industry". For objectivity, we have to ook first to the,
words used in the statutory provision defining industry in
an attenpt to find the nmeaning. |If that meaning is  clear

we need proceed no further. But, the trouble here is  that
the words found there do not yield a neaning so readily.
They refer to what enpl oyers or workers may do as parts - of
their ordinary avocation or business in life. Wen we turn
to the nmeaning given of the term"worker" in Sec. 2(s) of
the Act, we are once nore driven back to find it in the
bosom of "industry", for the term"worker" is defined as one

" enployed in any industry to do any skilled
or unskilled manual, supervisory, technical or
clerical work for hire or reward, whether the
terns of enploynent be express or inplied,,
and for the purposes of any proceeding under
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this Act in relation to an industrial dispute,
i ncl udes any such person who has been

di smi ssed, di schar ged or retrenched in
connection wth, or as a consequence of that
di spute. or whose dismissal, discharge or
retrenchnment has led to that

di spute”.

The definition, however, excludes specifically those who are
subject to the Arnmy Act 1950 or the Air Force Act 1950, or
the Navy Discipline Act 1934, as well as those who are
enmployed in the Police Service or Oficers and other
enpl oyees of a Prison, or enployed in mainly nanagerial or
adm ni strative capacities or who, being enpl oyed in
supervi sory capacity, draw wages exceeding Rs. 500/- per
mensem

Thus, in order to draw the "circle of industry", to use the
expression of ny learned brother Iyer, we do not find even
the term "workman" illum nating. The definition only
enables us to see that certain classes of persons enployed
in the service of the State are excluded fromthe purvi ew of
i ndustrial dispute which the Act seeks to provide for in the
interests of industrial peace and harnmony between the
enpl oyers and enpl oyees so that the welfare of the nation is
secur ed. The result is that we have then to turn to the
preanble to find the object of the Act itself, to the
legislative history of the Act, and to the socioeconomc
ethos and aspirations and needs of the tinmes in which the
Act was passed.

The nmethod which has been foll owed, whether it be called
interpretation or construction of a part of an organic whole
in which the statute, its objectives, its past and its
direction for the future, its constitutional setting are al
parts of this whole wth their correlated functi ons.
Perhaps it is inpossible, in adopting such a nethod of

i nterpretation, which some may still consider unorthodox, a
certain
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degree of subjectivity. But our attenpt should be not to
break with the wel | establ i shed principl es of
interpretation in doing so. Progressive rational and

beneficial nmobdes of interpretation inport and fit ~into
the body of the old what nay be new. It is a process of

adaptation for giving new vitality in keeping w.th the
progress of thought in our times. Al this, however, is
not really novel, although we may try to ~say it in.a new
way .

If one keeps in mnd what was laid down in Heydon’s case
(supra) referred to by ny learned brother lyer, the well
known principle that a statute nust be interpreted as a
whole, in the context of all the provisions of the statute,
its objects, the preanble, and the functions of- various
provisions, the true neaning nay energe. It rmay not be
strictly adictionary neaning in such cases. | ndeed,
even in a nodern statute the nmeaning of a term such  as
"Industry"” nmay change with a rapidly changed social —and
econom ¢ structure. For this proposition | can do no better
than to quote Subba Rao J. speaking for this Court in The
Senior Electric Inspector v. Laxm Narayan Chopra(1)
"The legal position may be summari zed thus :
The maxi m cont enpor anea expositio as laid down
by Coke was applied to construing ancient
statutes but not to interpreting Acts which
are conparatively nodern. There is a good
reason for this change in the node of
i nterpretation. The fundanmental rule of
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construction is the sane whether the Court s
asked to construe a provision of an ancient
statute or that of a nbdem one, nanely, what
is the expressed intention of the Legislature.
It is perhaps difficult to attribute to a
| egislative body functioning in a static
society that its intention was couched in
terms of considerable breadth so as to take
within its sweep the future devel opnent s
conprehended by the phraseology used.. It is
nore reasonable to confine its intention only
to the circunstances obtaining at the tinme the
law was nmde. But in a nodern progressive
society it would be unreasonable to confine
the intention of a Legislature to the meaning
attributable to the word used at the tine the
| aw was nade, for-a nodern Legislature making
| aws to govern a society which is fast noving
nmust ~be presuned to be aware of an enlarged
neani ng the sane concept night attract with
the march of tine and with the revolutionary

changes brought about in social, economic,
political and scientific and other fields of
human~ activity. I ndeed, 'unless a contrary

i ntention appears, an interpretation should be
given to the words used to take in new facts
and | situations, if thewords are capable of
conprehendi ng them "

In the Worrknen of Dimakuchi Tea Estate v. The Managenent of
Di makuchi Tea Estate(2) it was observed

(1) [1962] 3

S.C R 146.

(2) [1958] S.C.R 1156 at 1163.

15-21 1SCl/ 78
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"A little careful consideration wll show,
however, that the expression "any person".
occurring in the third part of, the definition
cl ause cannot nean anybody and everybody in
this wide world. First of all the subject
matt er of di spute nust relate to (i)
enpl oyment or non-enpl oynent or (ii) ternms _of
enpl oyment or conditions of —labour of any
person; these necessarily inport it limtation
in the sense that a person in respect of whom
the enpl oyer-enployee relation never existed
or can never possibly exist cannot be the
subj ect matter of a dispute between enpl oyers
and workmen. Secondly, the definition clause
nust be read in the context of the subject
matter and schene of the Act, and consistently
with the objects and other provisions of the
Act. It is well settled that "the words of a
statute, when there is a doubt about' ‘their
meaning are to be understood in the sense in
whi ch they best harnonise with the subject  of
t he enactment and the object which t he
Legislature has in view Their neaning is
found not so much in strictly granmatical or
etynol ogi cal propriety of |anguage, nor even
in its popular use, as in the subject or in
the occasi on on which they are used,, and the
object to be attained." (Maxwell, Inter-
pretation of Statutes, , 9th Edition, p. 55).
It was al so said there

"It is necessary, therefore, to take the Act
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Thus, it is

as a whole and exam ne its salient provisions.
The long title shows that the object of the
Act is "to make provision for the in-
vestigation and settlenent of i ndustria
di sputes, and for certain other purposes." The
preanbl e states the same

object and s. 2 of the Act which contains

definitions states that wunless there is
anyt hi ng repugnant in the subject or context,
certain expr essi ons will have certain
meani ngs. "

n the context of the purpose of the Act that

the neaning of the term industry was sought.

Agai n deal i ng

with the objects of the Act before us in Budge

Muni ci pality case(1l) this Court said

(1) [1953] S.
219

"When our Act  came to be passed, |abour
di sputes had al ready assumed big proportions
and there were clashes between workmen and
enpl oyers in several instances. W can assune
that it was to nmeet such a situation that the
Act was enacted,” and it is consequently
necessary to give the terns enployed in the
Act referring to such disputes as wde an
i mport” as reasonably possible."

In that very case this Court also said (at p

308)

"There is nothing, however, to prevent a
statute fromgiving the word "industry" and
the words "industrial dispute" a wder and

nore conprehensive- inport in order to
C. R 302 at 310.

neet the requirenents  of rapid industria
progress and to bring about in the interests
of industrial peace and econony, a fair and
satisfactory adjustnment of relations  between
enpl oyers and workmen in a variety of fields
of activity. It is obvious that the Ilimted
concept of what an industry meant” in’ early
times rmust now yield place to —an enornously
wi der concept so as to take in various and
varied fornms of industry, so that disputes
arising in connection with them mght be
settled quickly wi thout nuch dislocation and
di sorgani sati on of the needs of the society
and in a manner nore adapted to conciliation
and settlement than a determination of the
respective rights and liabilities according to
strict | egal procedure and principles."

Agai n, in Hospital Mazdoor Sabha case(1l) this
Court said:

"I'f the object and scope of the statute are
considered there would be no difficulty in
hol ding that the rel evant words of w de inport
have been deliberately used by the Legislature
in defining "industry" in Sec. 2(j). The
object of the Act was to make provision for
the investigation and settlenment of industria
di sputes, and the extent and scope of the
provisions would be realised if we bear in
mnd the definition of "industrial disputes”
given by Section 2(k), of "wages" by Section
2(rr), "workmen" by Section 2(s), and of
"“enpl oyer" by Section 2(g)."

It added :
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"It is obvious that the words wused in an
inclusive definition denote extension and
cannot be treated as restricted in any sense."
| may here set out the definition given by the
Act of the term’'industry’ in section 2, sub.

s. ()

“(j) "Industry" means any business, trade,
undert aki ng, manuf act ure or cal ling of
enpl oyers and includes any calling, service,
enpl oyrent , handi craft, or i ndustria

occupation or avocation of workmen;"
It seens to me that the definition was not meant to provide
nore than a guide. It raises doubts as to what could be
neant by the "calling of enployers" even if business, trade,
undertaki ng or manufacture could be found capable of being

nore clearly delineated. It is clear that there is no
mention here of any profit notive. Qoviously, the word
"Manuf acture" of enployers could not be interpreted liter-
ally. It merely neans a process of nanufacture in which the
enpl oyers may be engaged. |t is, however, evident that the

term ’'enployer’ necessarily postulates enployees without
whom t here can be no enployers. But, the second part of the
definition nakes " ~the concept nobre nebulous as it,
obvi ously, extends the definition to any calling,

(1) [1960] 2 S.C.R 866 at 875.
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service, enploynent, handicraft or industrial occupation or
avocation of workmen". | have already exanined the nmeaning
of the term" workman" which refers us back to what is an
"industry". it seens to nme that the second part, relating to
wor knmen, nmust necessarily indicate sonmething which my
excl ude enpl oyers and include an "industry It consisting of
i ndi vi dual handi craftsmen or worknen only. ~ At any rate, the
meani ng of industrial disputes includes disputes | between
wor kmen and wor kmen al so. Therefore, | cannot see how we
can cut down the wide anbit of last part of the definition
by searching for the predomi nant ‘neaning in the first part
unless we were determined, at the outset, to curtail the
scope of the second part sonehow. If we do that, we will be
deliberately cutting down the real sweep of the last part.
Nei t her "Noscitur a sociis" rule nor the " ejusdem generis"
rul e are adequate for such a case.

There is wi sdomin the suggestion that in view of  these
difficulties in finding the neaning of the term ’'industry’,
as defined in the Act, it is best to say that an industry
cannot strictly be defined but can only be descri bed. But ,
| ayi ng down such a rule may again | eave too wi de a door open
for speculation and subjective notions as to what is
descri bable as an industry. It is, perhaps, better to /'|ook
for a rough rule of guidance in such a case by considering
what the concept of ’'industry’ nust exclude.

I think the phrase 'anal ogous to industry’, which has been
used in the Safdarjung Hospital case (supra) could not
really cut down the scope of "industry". The result,
however, of that decision has been that the scope has been
cut down. 1, therefore, conpletely agree with nmny |earned
brother that the decisions of this Court in Safdarjung
Hospital case and other cases nentioned by ny |earned
brother rmust be held to be overruled. It seems to ne that
the term’anal ogous to trade or business, could reasonably
mean only activity which results in goods nade or
manuf actured or services rendered which are capabl e of being
converted into saleable ones. They nust be capable of
entering the world of "res commercium al though they may be,
kept out of the market for some reason. It is not the
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notive of an activity in making goods or rendering a
service, but the possibility of making them marketable if
one who nakes goods or renders services, so desires, that
shoul d deterni ne whether the activity lies within the domain
or circle of industry. But, even this may not be always a,
satisfactory test.

The test indicated above woul d necessarily exclude the type
of services which are rendered purely for the satisfaction
of spiritual or psychol ogical urges of persons rendering
those services. These cannot be bought or sold. For persons
renderi ng such services there may be no 'industry’', but, for
persons who want to benefit fromthe services rendered, it
could beconme an "industry". \Wen services are rendered by
groups of charitable individuals to thensel ves or others out
of mssionary zeal and purely charitable notives, there
would hardly be any need to invoke-the provisions of the
i ndustria
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Di sputes 'Act ~to protect them Such is not the type of
persons. who wll raise such a dispute as worknmen or
enpl oyees whatever they nmay be doing.

This |eads one on to consider another kind of test. It is

that, wherever an industrial dispute could arise between
either enployers and their workmen or between workmen and

worknmen, it should be considered an area within the sphere
of ’industry' but not otherwise In other words, the nature
of the activity will lie determined by the conditions which

give rise to the likelihood of occurrence of such disputes
and their actual occurrence in the sphere. This may be a
pragmatic test. For example, a l'awyer or a solicitor could
not raise a dispute with his litigants in general. on the
footing that they were his enployers. ~ Nor ~could  doctors
raise disputes with their patients” on -such a footing.
Agai n, the personal character of the relationship between a
doctor and his assistant and a lawer and his clerk may be
of such a kind that it requires conplete confidence and
harmony in the productive activity in which they may be
cooperating so that, unless the operations of the ‘solicitor
or the lawer or the doctor take an organised and
systemati sed form of a business or trade, enploying a nunber
of persons, in which disputes could arise between  enpl oyers
and their enployees, they would not enter the field of
i ndustry. The same type of activity nmay have both
i ndustrial and non-industrial aspects or sectors.

I would also like to make a few observations about the so
called " sovereign’ functions which have been placed outside

the field of industry. | do not feel happy about the use of
the term "sovereign" here. I think that the term
'sovereign’ should be reserved, technically  and nor e
correctly, for t he sphere of ultimte deci si ons.

Sovereignty operates on a sovereign plane of its own as |

suggested i n Keshvananda Bharati’'s case (1)- Supported by a
guot ati on from Ernest Barker’s "Social and Politica

Theory". Again, the term"Regal", from which the term
"sovereign" functions appears to be derived, seens to be a
msfit in a Republic where the citizen shares the politica

sovereignty in which he has even a legal share; however
small, in as nmuch as he exercises the right to vote. What
is meant by the use of the term"sovereign", in relation to
the activities of the State, is nore accurately brought out
by wusing the term"governnental" functions although there
are difficulties here also in as nuch as the Governnent has
entered largely now fields of industry. Therefore, only
those services which are governed by separate rules and
constitutional provisions, such as Article 310 and 311
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should, strictly speaking, be-excluded fromthe sphere of
i ndustry by necessary inplication

| aminpressed by the argunent that certain public wutility
services which are carried out by governmental agencies or
corporations are treated by the Act itself as wthin the
sphere of industry. |[If express rules under other enactnents
govern the relationship between the State as an enpl oyer and
its servants; as enployees it may be contended, on the
strength of such provisions, that a particular set of
enpl oyees are outside the scope of the Industrial D sputes
Act for that reason. The, special excludes the applicability

of the general. W cannot
(1) 1973 Sup.S. C R P11
222

forget that we have to determine the neaning of the term
"industry in the context of and for the purposes of matters
provided for in the Industrial Disputes Act only.

| have contented nyselfwith a 6 wvery brief and hurried
outline of my 1ine of thinking partly because I am in
agreenment. with the concl usi ons of nyl earned brother |yer
and | al so _endorse his reasoni ng al nost whol | ybut even
nore because the opinion | have dictated just now nust be

given today if | haveto deliver- it at all. From tonorrow
| cease to have any authority as a Judge to deliver it.
Therefore, | have really no tine to discuss the |arge nunber

of cases cited before us, including those on what are known

as "sovereign" functions.

I will, however, quote a passage from State of Rajasthan v.

Mst. Vidyawati & Anr. (1) where this Court said :
"In this connection it has to  be renenbered
t hat under the Constitution we have
established a welfare state, whose functions
are not confined only to maintaining law and
order but extend to engaging in all activities
including industry, public transport, 'state
trading, to name only a few of them In so
far as the State activities have such w de
ram fications involving not only the use of
sovereign powers but. also its -powers as
enpl oyers in so many public sectors, it is too
much to claimthat the State shoul d be inmne
fromthe consequences of tortious acts of ~its
enpl oyees conmmitted in the course of  their
enpl oyment as such."

I may also quote another passage from Rajasthan State

Electricity Board v. Mhan Lal(2) to showthat the State

today increasingly undertakes comercial functions and

econom c activities and services, as part of its duties in a

wel fare state. The Court said there
"Under the Constitution, the State is itself
envisaged as having the right to “carry on
trade or business as mentioned in Art. | 19(1)
(g). In Part IV, the State has been given the
same neaning as in Art. 12 and one of the
Directive Principles laid down in Art. 46 is
that the State shall pro-note wth special
care the educational and economic interests of
the weaker sections of the people. The State,
as defined in Art. 12, is thus conprehended to
include bodies created for the purpose of

pronoti ng the educati onal and econom ¢
interests of the people. The State, as
constituted by our Constitution, is further

specifically enpowered under Art. 298 to carry
on any trade or business. The circunstances
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that the Board under the Electricity Supply
Act is, required to carry on sone activities
of the-nature of trade or conmerce does not,
therefore, give any indication that the Board
must be excluded fromthe scope of the word
"State" as used in Art. 12."

(1) [21962] Supp. 2 S.C.R 989 at 1002.

(2) [21967] (3) SCR 377 at 385.
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Hence, to artificially exclude State run industries fromthe
sphere of the Act, unless statutory provisions, expressly or
by a necessary inplication have that effect, would not be

correct. The question i's one which can only be solved by
nore satisfactory legislation on it. Q herwi se, Judges
could only speculate and fornulate tests of ,"industry"
whi ch cannot satisfy all. Perhaps to seek to satisfy all is
to cry for the noon.

For the reasons given above, | endorse the opinion and the

concl usi ons of ny | earned brother Krishna lyer.

KRI SHNA. | YER, J.-The rather zigzag, course of the [|andmark
cases and the tangl ed web of judicial thought have perpl exed
one branch of Industrial Law, resulting from obfuscation of

the basic concept of ’'industry’ under the, |Industria
Di sputes Act, 1947 (for short, the Act). This bizarre
situation, 30 years after the Act was passed and

industrialization bad advanced on a national scale, could
not be allowed to continue longer. So, the urgent need for
an authoritative resolution of this confused position which
has survived indeed, has been accentuated by-the judgment of
this six-menber bench in Safdar Jung(1l), if we may say so
with deep respect, has led toa reference to a larger bench
of this diehard dispute as to what an ’industry’ under
Section 2(j) neans.
Legal ese and | ogonachy have the genius to inject nystique
into common words, alienating the laity in effect from the
rule of law. Wat is the common worker or ordinary enpl oyer
to do if he is bewildered by a definitional dilenma, and is
unsure whether his. enterprise say, a hospital, university,
a library, a service club, a local body, a research
institute, a pinjarapole, a chanmber of comrerce, a Gandh
Ashramis an industry at all ? Natural neaning is nervous of
acceptance in court where the neaning of neanings is lost in
uncertain erudition and cases have even cancel |l ed each ot her
out whil e readi ng neani ng.
“I do not think" said D plock L.J.,  that
anywhere, except in a court of lTaw, it would
be argued with gravity that a Dutch barn or
grain and fodder stores or any ordinary  farm

bui | di ngs are properly descri bed as
repositories. A doucester shire farners
woul d say they were farm buil dings and woul d
laugh at their being called 'repositories." in

t he same spirit, Stamp J. rejected t he
argunent that the carrying on of the business
of a crematoriuminvolved the " subjection  of
goods or materials to any process" wthin
section 271 (1) (c) of the Inconme Tax Act 1952
as a distortion of the English I|anguage......
| protest against subjecting the Engl i sh
| anguage, and nore particularly sinple English
phrase, to this kind of process of philol ogy
and semmasi ol ogy." (2)

(1) Managenent of Safdarjung Hospital, New Delhi, wv.

Kul dip Singh Sethi [1971] 1 S.C. R 177.

(2)Maxwell on 'The interpretation of Statutes" 12th Edn
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Esoterica is anathema for |law affecting the coomon man in
the comerce of life, and so the starting point for our
di scussion is the deternm nation to go by the plain, not the
possible, sense of the words wused in the definition
informed by the, context and purpose of the statute,
illumned by its scheme and getting and conceptual |y
coloured by what is an industry at the current devel opnenta
stag& in our country. In our system of precedents our
endeavour rmust be, as urged by counsel, to reconcile prior
pronouncenents, if possible, and to reconsider the question
altogether, if necessary. , There are no absolutes in |aw
since life, which it serves, is relative. "What is an
industry in America or-the Soviet Union may not be one in
India and even in-our Country what was not an industry
decades ago may well be one now. Qur judgnent here has so
pontifical flavour but seeks to serve the future hour till
changes in the law or industrial culture occur
Law, especially industrial law, which regulates the rights
and renedies of the working class, wunfamiliar wth the
sophi stications of definitions and shower of decisions,
unable to secure expert legal opinion,. what wth poverty
pricing themout of ‘the justice market and denying them the
staying power to/ withstand the nulti decked litigative
process, de facto denies social justiceif legal drafting is
vagari ous, definitions indefinite  and court rulings
contradictory. s it possible,~ that the | egi sl ative
chanbers are too preoccupied with other pressing business to
listen to court signals calling for «clarification of
anbi guous clauses ? A -careful, pronmpt amendnent. - of Sec.
2(j) would have preenpted this docket explosion before
tribunals and courts. This Court, perhaps nore than the
| egi sl ati ve and Executive branches, is deeply concerned with
law s delays and to devise a pronpt - delivery system of
soci al justice.
Though the tailoring of a definition is the sole /forensic
job in this batch of appeals, dependent on which, perhaps, a
few thousand other cases await decision, the  cycloramc
semantics of the sinple word "industry’ and the judicia
gloss on it in a catena of cases, have led to an - avoi dable
glut of labour litigation where speedy finality and working
criteria are nost desirable. And this delay in disposal of
thousands of, disputes and consequent partial paralysis - in
the industrial life is partly blanable on the absence of a
mechani sm of conmuni cati on between the court and the [|aw
maki ng chanbers.
The great Anerican judge, Justice Cardozo, while he was
Chi ef Justice of New York Supreme Court., nmde this point:
"The Courts are not hel ped as they could and
ought to be in the adaptation of law to

justice. The reason they are not helped is
because there is no one whose business it is
to gi ve war ni ng t hat hel p is
needed. .. . . . . W nust have a courier -who
will carry the tidings of distress........
Today courts and | egi sl ative wor k in

separation and al oof ness. The penalty is paid
both in the wasted effort of production and in
the lowered quality of the product. On the
one side, the judges, left to fight against
anachr oni sm and
225

injustice by the nethods of judge-made [ aw,
are distracted by the conflicting pronmptings
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of justice and logic, of consistency and
nercy, and the output of their |labors bears
the tokens of the strain. On the other side,
the legislature, informed only casually and
intermttently of the needs and problenms of
the courts, wi thout expert or responsible or
disinterested or systematic advice as to the
wor ki ngs of one rule or another, patches the
fabric here and there, and nmars often when it
woul d nmend. Legislature and courts nove ,on
in proud and silent isolation. Sone agency
must be found to nedi ate between them"
The grave disquiet about arrears in courts nust be
acconpani ed by deeper insights into newer nethodology than
collection of, statistics and minor reforns. Appr eci ati ng
the urgency of quick justice a conponent of social justice,
as a priority item on the agenda of Law Reforns and
suspecting public unawareness of sonme essential aspects of
the problem we nake these painful observations.
This obiter exercise is in discharge of the court’s
obligation to-informthe comunity in our devel oping country
where to look for the faultsin the | egal order and how to
take neani ngful corrective measures. The courts too have a
constituency the nation-and a manifesto-the Constitution.
That is the validationof this ,divagation
Back to the single problemof thorny sinplicity : what is an
"industry' ? Historically speaking, this Indian statute has
its beginnings in Australia, even as the bul k of our corpus
juris, wth a colonial favour, is a carbon copy of English
I aw. Therefore, in interpretation, we may seek |[|ight
Australasially, and soit is-that the precedents of this-
court have drawn on Australian cases as on Engl i sh
dictionaries. But Indiais India andits individuality, in
law and society, is attested by its National Charter, so
that statutory construction rmist be home-spun even if
hospitable to alien thinking.
The reference to us runs thus :
"One should have thought that an’ activist
Parliament by taking quick policy decisions
and by resorting to anmendatory processes woul d
have sinplified, clarified and de-limted the
definition of "industry", and, if we nmay  add

"workman". Had this been done with aware and
alert speed by the legislature, [litigation
which is the besetting sin of-industrial life

could well have been avoi ded to a consi derabl e
degree. That consummati on may perhaps happen
on a distant day, but this Court has to decide
fromday to day disputes involving this branch
of industrial |aw and give gui dance by decl ar-
ing what is an industry, through the  process
of interpretation and reinterpretation, with a
mur ky accunul ati on of case | aw.

Counsel on both sides have chosen to rely  on
Saf dar Jung each enphasi sing one part or other
of the decision as
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supporting his argument. Rulings of this-
Court before and after have reveal ed no
unanimty nor struck any unison and so, we
confess to our inability to discern any gol den
thread running through the string of decisions
bearing on the issue at hand."

" the chance of confusion fromthe crop of
cases in an area where the comopn man has to
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under st and and apply the law nakes it
desirable that there should be a conpre-
hensi ve, clear and conclusive declaration as
to what is an industry under the Industria
Di sputes Act as it now stands. Therefore, we
think it necessary to place this case before
the | earned Chief Justice for consideration by

a larger Bench. If in the neantine the
Parliament does not act, this Court may have
to illumine the twilight area of law and help

the industrial comunity carry on smoothly
So, the long and short of it is, what is an
i ndustry? 'Section 2 (j) defines it

" "industry' nmeans any business, trade,
undert aki ng, manuf act ur e or cal I'i ng of
enpl oyers and includes any calling, service,
enpl oyment, handi craft, or i ndustria

occupation or avocation of workmen:"
Let wus put it plain The canons of construction are trite
that we nust read the statute as a whole to get a hang of it
and a holistic perspective of it. W nust have regard to

t he hi stori cal backgr ound, obj ects and reasons,
i nternational t hought ways, popul ar under st andi ng,
cont ext ual connot ati on and suggestive subj ect-matter.
Equal | y i mportant, dictionaries, while not absol utely

bi nding, are aids to ascertain neaning. = Nor are we witing
on a tabula. rosa. Since Banerjee, (1) decided a silver
jubilee span of ‘years ago, we have  a heavy harvest of
rulings on what is an ’industry and we have to be gui ded
by the wvariorum of criteria stated therein, as far as
possible, and not spring a creative -surprise  on the
i ndustrial conmunity by a stroke of freak originality.
Anot her sobering sign. In a world of relativity | where | aw
and life interlace, a search for absolutes is a  self-
condemrmed exercise. Legal concepts, ergo, are relativist,
and to miss this rule of change and devel opmental stage is
to interpret oneself into error

Yet a third signpost. The functional focus’ of this
i ndustrial |egislation and the social perspective of Part |V
of the Paranount Law drive us to hold that the dual goals of
the Act are contentnent of workers and peace in the industry
and judicial interpretation should be geared to their
ful fil ment, not their frustration. A worker-oriented
statute nmust receive a construction where conceptually. the
keynot e t hought nust be the worker and the community, as the
Constitution has shown concern for them inter-alia, in
Articles 38, 39 and 43.

(1) [21953] S.C.R 302.
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A look at the definition, dictionary in hand, decisions in
head and Constitution at heart, leads to sone sure
characteristics of an ’industry’, narrowing down the twlit
zone of turbid controversy. An industry is a continuity, is
an organized activity, is a purposeful pursuit-not -any
i sol ated adventure , desultory excursion or casual, fleeting
engagenment notivel essly wundertaken. Such is the comon
feature of a trade, business, cal l'ing, manuf act ur e-
mechani cal or handi cr af t based- servi ce, enpl oynment ,
i ndustrial occupation or avocation. For those who know
English and are not given to the luxury of splitting
semantic hairs, this conclusion argues itself. The
expression 'Undertaking’ can not be torn off the words whose
conpany it keeps. |If birds of a feather flock together and
noscitur a sociis is a conmonsense guide to construction
"undert aki ng’ must be read down to conform to t he
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restrictive characteristic shared by the society of words
before and after. Nobody will torture ’undertaking in
Section 2(j) to nmean neditation or rmusheira which are
spiritual and aesthetic undertakings. Wde nmeanings nust
fall in line and discordance must be excluded froma sound
system From Banerjee to Safdar Jung and beyond, this
limted criterion has passed nmuster and we see no reason

after all the nmarathon of argunent, to shift from this
posi tion.

Li kewi se, an ’'industry’ cannot exist without co-operative
endeavyour between empl oyer and enpl oyee. No enpl oyer, no
i ndustry; no enployee, no industry-not as a dogmatic
proposition in econom cs but as an articulate major premse
of the definition and the schema of the Act, and as a
necessary postulate of industrial disputes and statutory
resol uti on thereof.

An industry is not a futility but geared to wutilities in
whi ch the comunity has concern. = And in this mundane world
where law'lives, now, economc utilities-material goods and

servi ces, not transcendental flights nor i ntangi bl e
achi evenents-are the  functional focus of i ndustry.
Therefore, no tenporal utilities, no, statutory industry, is
axiomatic. |If society, in.its advance, experiences subtler

realities and assigns values to them  jurisprudence nay
reach out to such collective good. Today, not tonorrow, is
the first charge of pragmatic |aw of western heritage. So
we are confined to material, not ethereal end products.

This nmuch flows froma plain reading of the  purpose and
provi Sion of the legislation andits western origin and the
ratio of all the rulings. W hold these triple ingredients
to be unexceptionabl e.

The relevant constitutional entry speaks of industrial and
| abour disputes (Entry 22 List | Sch: WVII). The Preanble
to the Act refers to 'the investigationand settlement of
i ndustrial disputes’. The definition of industry has to be
decoded in this background and our holding is reinforced-by
the fact that industrial peace, «collective bargaining,
strikes and |ock-outs, industrial adjudications, wor ks
conmittees of enployers and enpl oyees and the |ike connote
organi sed, systematic operations and collectivity of workmnen
co-operating with their enployer in producing -goods and
services for the community. The betternment of the worknmen’s
| ot, the avoi dance of out-breaks bl ocki ng pro-
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duction and just and speedy settlenent of disputes concern
the comunity. |In trade and busi ness, goods and -services

are for the comunity not for self-consunption.

The penunbral area arrives as we nmove on to the other
essentials needed to nake an organi zed, systematic activity,
oriented ,on productive coll aboration between enployer and
enpl oyee, an industry as defined in Section 2(j).  Here we
have to be cautious not to fall into the trap of
definitional expansioni smbordering on reducio ad absurdum
nor to truncate the obvious anplitude of the provision to
fit it into our nental would of beliefs and prejudices  or
soci al phi | osophy condi tioned by cl ass i nterests.
Subj ective wi sh shall not be father to the forensic thought,
if credibility with a pluralist community is a value to be
cheri shed. "Courts do not substitute their social and
econom c beliefs for the judgnent of |egislative bodies".
[See (Constitution of the United States of Anerica) Corw n

p. Xxxxi]. Even so, this legislation has sonething to do
with social justice between the 'haves’ and the 'have-nots,
and naive, fugitive and illogical cut-backs on the inport of

"industry’ may do injustice to the benignant enactnent.
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Avoiding Scylla and Charybdis we proceed to decipher the
fuller inport of the definition. To sumup, the personality
of the whole statute, be it renenbered, has a welfare basis,
it being a beneficial |egislation which protects Labour
promotes their contentnment and regulates situations of
crisis and tension where production may be inperiled by
unt enabl e strikes and bl ackmai | | ock-outs. The nechani sm of
the Act is geared to confernent of regulated benefits to
wor kmen and resolution, according to a synpathetic rule of
I aw, of the conflicts, actual or potential, bet ween
managements and worknmen. |Its goal is anelioration of the
conditions of workers, tenpered by a practical sense of
peaceful co-existence, to the benefit of both-not a neutra
position but restraints on laissez faire and concern for the
wel fare of the weaker lot. Enmpathy with the statute is
necessary to understand not nerely its spirit but also its
sense. One of the vital concepts on which the whole statute
is built, is "industry’ and when we approach the definition
in Section 2 (j), we nust be inforned by these values. This
certainly does not nean that we should strain the [|anguage
of the definition to inport into it what we regard as
desirable in an industrial legislation, for we are not
| egislating de novo  but-- construing an existing Act .
Crusading for a new type of legislation with dynam c ideas
or humani st justice and industrial harnony cannot be under
the wunbrella of interpreting an old, inperfect enactnent.
Nevert hel ess, statutory diction speaks for today and
tomorrow, words are semantic seeds to serve the future hour
Moreover, as earlier highlighted, it is legitimte to
project the value-set of the Constitution, especially Part
IV, in reading the nmeaning of even a pre-Constitution
statute. The paramount |aw i s paranount and Part TV sets
out Directive Principles of State Policy which nust. guide
the judiciary, like other instrumentalities, in interpreting
all legislation. Statutory construction is not a petrified
process and the old bottle may, to the extent |anguage and
realism permt be filled with new w ne. O course, the
bottl e shoul d not break or | ose shape.
229
Lord Denning has stated the judges task in reading the
meani ng of’ enact ments:
"The English | anguage is not an instrunent of
mat henmatical precision. Qur literature  would
be much poorer if it were He nmust setto work
in the constructive task of finding t he
intention of Parlianent and he nust do this
not only fromthe | anguage of the statute, but
also from a consideration of  the soci a
conditions which gave rise, to it and of the
m schief which it was passed to renedy ; and
then he nust supplenent the witten word so as
to give 'force and life to the intention of
t he legislature.................. A ' judge
should ask hinself the question, how, if the
makers of the Act had thensel ves cone across
this ruck in the texture of it, they would
have straightened it out ? He nust then do as
they woul d have done. A Judge nust not alter
the material of which the Act is woven, but he
can and should iron out the creases.™
The duty of the court is to interpret the
words that the legislature has used; those
words may be anbi guous, but. even if they are,
the power and duty of the court to trave
outside them on a voyage of discovery are
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strictly limted."

The Industrial D sputes-Mlhotra, Vol. 1 pp

44 & 45)
W may start the discussion with the |eading case on the
poi nt, which perhaps may be treated as the mariner’s conpass
for judicial navigation B. N. Banerji v. R P. Mikherjee &

QO hers (1954) S.C.R 302)But before setting sail. let
us map out briefly the range of dispute around t he
definition. "Lord Denning in Automobile Proprietary Ltd.
observed : -
"It is true that 'the industry’ is defined;
but a definition is not to be read in
isolation. It nust be read in the context of

the phrase which it defines, realising that
the function of a definition is to give
precision and certainty to a word or phrase
whi ch woul-d ot herwi se be vague and uncertai n-
but not” to contradict it or supplant it
al t oget her."
Hotel and Catering |ndustry Training Board v.
Autonobile Proprietary Ltd. (1968) 1 WL.R
1526 at 1530.
A definition is ordinarily the crystallisation of a |ega
concept pronoting precision and rounding off blurred edges
but, alas, the definitionin S 2(j), viewed in retrospect,
has achi eved the opposite. Even so, we nust try to clarify.

Sonetimes active interrogatories tell ~better than bland
affirmati ves and so marginal onissions notw thstanding, we
will string the points together in a few questions on which
we have been addressed.
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A cynical jurist surveying the forensic scene nmay nake
unhappy comments. Counsel for the respondent Unions sounded
that note. A pluralist society with a capitalist backbone,
not wi t hst andi ng the innocuous adjective 'socialist’ added to
the Republic by the Constitution (42nd Anendrment Act, 1976)
regards profit-making as a sacrosanct val ue. Elitist
professionalism and industrialism is sensitive to the
"wor ker’ menace and inclines to exclude such sound and fury
as "labour unrest’ from its sanctified precincts by
judicially de-industrialising the activities of professiona
men and interest groups to the extent feasible. Governnents
in a mxed econony, share some of the habits of thought of
the dominant class and doctrines |ike sovereign functions,
which pull out economc enterprises run by them come in
handy. The latent love for club life and charitabl e devices
and escapist institutions bred by clever capitalism and
hi erarchical social structure, shows up as (inhibitions
transnut ed as doctrines, interpretatively carving out
imunities from the ’'industrial’' denands of |abour by
| abelling many enterprises 'non-industries’. Uni versities,
clubs, institutes, manufactories and establishnents managed
by eleenmpbsynary or holy entities, are instances. To,
objectify doctrinally subjective consternation is casuistry.
A counter-critic, on the other hand, nmay acidly contend that
if judicial interpretation, uninformed by life's realities,

were to go wild, every home will be, not a quiet castle but
tumul tuous industry, every research unit will grind to; a
halt, every god will face new demands, every service club
will be tile venue of runble and every charity choked of f by
brewing unrest and the salt of the earth as well as the
lowiest and the lost wll suffer. Counsel for t he
appel l ants struck this pessinistic note. |Is it not obvious

fromthese rival thought ways that law is val ued | oaded that
soci al philosophy is an inarticulate interpretative tool ?
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This is inescapable in any school of jurisprudence.
Now let wus itemse, illustratively, the posers springing
fromthe conpeting Subm ssions, so that the contentions may
be concreti sed.
1. (a)Are establishnents, run wi t hout
profit notive. industries ?
(b) Are Charitable institutions industries ?
(c) Do undertaki ngs governed by a no-profit-

no- | oss rul e. statutorily or ot herw se
fastened, fall within the definition in Sec.
2(j) ?

(d) Do, clubs or other organisations (like
the Y. M C A') whose general enphasis is not on
profit-making but fell owship and self-service
fit into the definitional circle ?
(e) To goto the core of the matter, is it
an _inalienable ingredient of ’'industry' that
it should be plied with a comercial object ?
2. (a) Shoul d co-operation between enpl oyer
and enpl oyee
be direct in'so far as it relates to the basic
service

231
or essential manufacture which is the output
of the undertaking ?
(b) Could a lawer’'s chanbers or chartered
accountant’s office, _a -doctor’'s «clinic or
ot her i beral profession’s occupation or
cal ling be designated an industry ?
(c) Would a University or college or schoo
or research
institute be called an industry ?
3. (a)ls the inclusive part of t he
definition in Sec. 2(j) relevant to t he
determ nation of ~an industry ? If so, what
i npact does it nake on the categories ?
(b) Do donestic service drudges who 'slave
wi thout respite-becone 'industries’ by this
ext ended sense ?
4. Are gover nnental — functions, stricto
sensu, industrial andif not, what is the
extent of the immnity of instrumentalities of
gover nnment ?

5. What rational criterion exists for a
cut -back on the dynanic potential and semantic
sweep of the definition, inplicit in the

i ndustrial |aw of a progressive society geared
to greater industrialisation and consequent
concern for regul ating rel ati ons and
i nvestigating disputes between enployers and
enpl oyees as industrial processes and rela-
tions becone nore conplex and sophisticated
and wor kmen become nore right-consci ous?
6. As the provision now stands, is it
scientific to define 'industry based on the
nature-the dominant nature of the activity,
i.e. onthe terns of the work, renuneration
and conditions of service which bond the-two
Wi ngs together into an enpl oyer - enpl oyee
conpl ex ?
Back to Banerji, to begin at the very begi nni ng.
Technically, this Bench that hears the appeals now is not
bound by any of the earlier decisions. But we cannot agree
with Justice Roberts of the U S Suprene Court that
"adjudi cations of the court were rapidly gravitating into
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the same <class as a restricted railroad ticket, good for
this day and train only’ (See Corwin XVil). The present-
even the revolutionary present-does not break wholly wth
the past but breaks bread with it, without being swallowed
by it and may eventually ,,wallowit. Wile it is true,
academ cally speaking, that the court should be wultimtely
right rather than consistently wong, the social interest in
the certainty of the, lawis a value which urges continuity
wher e possi bl e, clarification wher e sufficient and
correction where derailnent, misdirection or fundanental
flaw defeats the statute or creates considerable industria
conf usi on. Shri M K. Ramamurthy, encored by Shri R K
Garg, argued enphatically that after Safdarjung, the law is

in trauma and so a fresh ook at the problemis ripe. The
| earned Attorney General and Shri Tarkunde, who argued at
effective, illumnating |length, as well as Dr. Singhvi and

Shri  A. K Sen who briefly and tellingly supplenmented, did
not hide the fact
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that the lawis in Queer Street but sought to discern a
gol den thread of sound principle which could explain the
core of the rulings which peripherally had contradictory
t hi nki ng. In this situation, it is not wise, in our view,
to reject everything ruled till date and fabricate new
tests, armed with/lexical wisdomor reinforced by vintage
judicial thought fromAustralia. Banerji we take as good,
and anchored on its authority, we wll  exanmine |ater
decisions to stabilize the law on~ the firm principles
gat herabl e therefrom rejecting erratic excursions. To sip
every flower and change every hour 1is not realism but
romance which nust not enchant the court. I'ndeed, Sri

Justice Chandrasekhara |yer, speaking for a unani nous Bench

has sketched the guidelines perceptively, if we nmay say so
respectful ly. Later cases have only added their glosses,
not overruled it and the fertile source of conflict has been
the bashyans rather than the basic decision. Therefore, our
task is not to supplant the ratio of Banerji but to
straighten and strengthen it inits application, away from
different deviations and aberrati ons.

Banerji . The Budge Budge Municipality disnissed t wo
enpl oyees whose dispute was sponsored by the Union. The
award of the Industrial Tribunal directed reinstatenent  but
the Municipality challenged the award before the H gh~ Court
and this Court on the fundanental ground that a nunicipality
in discharging its normal duties connected with local self-
government is not engaged in any industry as defined in the
Act .

A panoramc view of the statute and its jurisprudentia

bearings has been projected there and the essentials of an
i ndustry decocted. The definitions of enployer (Sec. '2(9g),
i ndustry [See. 2(j), industrial dispute [Sec. 2(k)] . worknman
[Sec. 2(a)], are a statutory dictionary, not popul ar
parlance. It is plain that nerely because tie, enployer is
a government departnment or a |local body (and, a fortiori, a
statutory board, society or like entity the enterprise does
not cease to be an 'industry’'. Likew se, what the comon
man does not consider as 'industry’ need not necessarily
stand excluded fromthe statutory concept. (And vice versa.)
The latter is deliberately drawn wi der, and in some respects

narrower, as Chandrasekhara, Aiyer, J., has enphatically
expressed:
“In the ordinary or non-technical sense,
according to what is understood by the man in
the street, industry or business neans as

undertaking where capital and | abour co-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 26 of 81

operate with each other for the purpose of
producing wealth in the shape of goods,
machi nes, tools etc., and for making profits.
The concept of industry in this ordinary sense
applied even to a ’culture, horticulture,
pisciculture and so on and so forth. It is
also clear that every aspect of activity in
which the relationship of enployer and em
pl oyee exists or arises does not thereby
becorme an industry as commonly understood. W
hardly think in terms of an industry, when we
have regard, for instance, to the rights and
duties of . master and servant, or of a
Governnent and its secretariat, or the nenbers
of the nedical profession
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Wirking in a hospital. It would be regarded
as absurd to think. so; at any rate the | ayman
unacquai nted wit h advanclng | egal concepts of
what is neant by industry would rule out such
a connotation as inpossible. There is nothing
however to prevent a statute fromgiving the
word "industry" and the words "industria
di spute” a w der and nore conprehensive inport
in order to neet the requirements of rapid
i ndustrial progress and to bring about in
the interests of industrial peace and econony,
a fair and satisfactory adj ust ment of
rel atiions between enpl oyers and workmen in a
variety of fields of activity. It is obvious
that the limted concept of what an  industry
neant in early times, must nowvyield place to
an enornously wi der concept so as to. take in
various and varied fornms of industry, so that
di spute arising in connection with them night
be settled quickly without much dislocation
and disorgani sation of the needs of society
and in a manner nore adapted to conciliation
and settlenent than a deternination of the
respective rights and liabilities according to
strict |legal procedure and principles. The
conflicts between capital and labour have  now
to be determned nore fromthe standpoint of
status than of contract. Wt hout ~such an
approach, the numerous problens that now arise
for solution in the shape  of i ndustria
di sputes cannot be tackled satisfactorily and
this is why every civilised governnent. has
thought of the nmachinery of conci li ation

of ficers, Boards and Tribunals for t he
effective settlenent of dispute.” “(enphasis
added)

The dynamics of industrial law, even if incongruous wth
popul ar understanding, is this first proposition we derive
from Banerj i
"Legislation had to keep pace with the march
of times and to provide for new situations.
Social evolution is a process of constant
gr ow h, and the State cannot afford to

standstill without taking adequate neasure by
neans of legislation to solve large and
nonent ous pr obl ens t hat ari se in t he

industrial field fromday to day al nost."
The second,, though trite, guidance that we get is that we
should not be beguiled by simlar words in dissimlar
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st at ut es, cont ext s, subj ect-matters or soci oeconomi c
situations. The same words nay mean one thing in one
context and another in a different context. This is the
reason why decisions on the meaning of particular words or
collection of words found in other statutes are scarcely of
much val ue when we have to deal with a specific statute of
our own; they may persuade, but cannot pressure.
W would only add that a devel oping country is anxious to
preserve the smooth flow of goods and services, and
i nterdi ct undue exploitation and, towards those ends | abour
| egislation is enacted and rnust receive |liberal construction
to fulfil its role.
Let us get down to the actual anplitude and circunscription
of the statutory concept of industry’. Not a narrow but an
enlarged acceptation is intended; This is supported by
several considerations.
Chandr asekhara Aiyar, J. observes
16-211SCl' /.78
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"Do- the definitions of industry industria
di spute and "’ workman’ taken in teh extended
significance or exclude it? Though the word
undertaking in the definition of industry- is
wedged in-between business and trade on the
one 'hand and nmanufacture on the other and
though therefore it might nmean only a business
or trade undertaking, -still- it must be
remenbered that if that were so there was no
need to use the word separately from business
or trade. The wider export is. attracted
even nore clearly when we ook at the latter
part of the definition which refers to
Calling, service, enploynment or industria
occupati on of avocation of wor kmen" .
"Undert aki ng" in the first part of t he
definition and. 'industrial occupation or
avocation in the second part obviously nmean
much nore than what is ordinarily understood
by trade or business. The definition was
apparently intended to 'include wthin its
scope what might not strictly be called a
trade or business venture.”
So 'industry’ overflows trade and business. Capital,  ordi-
narily assumed to be a conponent of ’industry', is an
expendabl e itemso far as statutory 'industry’ is concerned.
To reach this conclusion, the Court referred to - 'public
utility service' Sec. 2(n) and argued
"A public utility service such as railways,
tel ephones and the supply of power, light or
water,to the public may be carried on. by
private conpanies or business corporations.
Even conservancy or sanitation may  be so
carried on, though after the introduction of
| ocal self-government this "work has in al nost
every country been assigned as a duty to loca
bodies Ilike our Minicipalities or District

Boards or Local Boards. A dispute

services between enployers and workmen is an
i ndustrial dispute, and the proviso to section
10 | ays down that where such a dispute arises
and a notice under section 22 has been given,
t he appropriate GCovernnent shall rmake a
reference under the sub-section. | f t he
public wutility service is carried on by a

in

t hes
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corporation like a Municipality which is the
creature of a state, and which functions under
the limtations inposed by the statute, does
it cease to be an industry for this reason ?
The only ground on which one could say that
what would amount to the carrying on of an
industry if it is done by a private person
ceases to be so if the same work, is carried
on by a local body Iike a Municipality is that
in the letter there is nothing like the
i nvestment of any capital or the existence of
a profit earning notive as there generally is
in a business. But neither the one nor the
other seens ~a sine qua non or necessary
el enent In the nodern conception of industry ?
, (enphasi s added)

Absence of capital does not negative ’'industry. Nay, even

charitable services do not \necessarily cease to be

"industries definitionally although popularly charity is not

i ndustry. Interestingly, the Learned Judge dealt with the
poi nt . Afterenunmerating typical nunicipal activities he
concl uded

235

"Sone of these functions nmay appertain to and
prtake of the nature of an industry , while
others '/ may not. For instance, there is a
necessary elenment of distinction between the
supply ' of power and light to the inhabitants
of a Muni ci pal ity and the runni ng of
charitable hospitals and dispensaies for the
aid of the poor. In ordinary parlance, the
f or ner m ght be regarded as an industry but
not the latter. The very idea underlying the
entrustnent of such duties or functions to
| ocal bodies is not to take themout of the
sphere of i ndustry but to secure the
substitution of public authorities/ in the
place of private enployers and to ‘elimnate
t he notive of profit-making as far as

possi bl e. t he | evy. of t axes for the
mai nt enance of the services of sanitation and
the conservancy or the supply of light ~and
water is a nethod adopted and devised to nake
up for the absence of capital. The
undertaking or the service will still _remain

with the ambit of what we understand by an
i ndustry though it is carried on with the aid
of taxation, and no i medi ate material gain by
way of profit is envisaged." (enphasis added)
The contention that charitable undertakings are not
industries is, by this token, untenable.
Anot her argument pertinent to our discussion is the sweep of
the expression "trade. The Court refers, with approval, to
in-Bolton Corporation (143 A C. 166) where the Law Lord
observed

"I ndeed "trade’ is not only in t he
etynol ogi cal or dictionary sense, but in the
| egal usage, a termof the w dest scope. It

is connected originally with the word ’'tread

and indicates a way of l[ife or an occupation

In ordinary usage it may nean the occupation
of a snall shopkeeper equally with that of a
comercial magnate. It my also mean a
skilled craft. It is true that it is often
used in contrast wth a profession. A
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prof essional worker would not ordinarily be

called a tradesman, but the word ’trade’ is
used in the wdest application to t he
appel l ation "trade unions’. Professions have
their trade unions. It is also used in the
Tr ade Boards Act to i ncl ude i ndustria

undertakings. | see no reason to exclude from

the operation of the Industrial Courts Act the
activities of local authorities, even w thout
taking into account the fact that t hese
authorities now carry on portent industria

undert aki ngs. The or der expressly its
definition section that 'trade or perfornmance
of, its functions by a It is true that these
words are used in Part 11, which deals wth
"recogni zed terns and condi tions of
enpl oyment, and in Part TV, which deals wth
"departures from ‘trade. practices’ in ’'any

industry or undertaking’ and not in Part 1
whi-ch deals with 'national arbitration’ and is

the part naterial inthis case, but | take
themas illustrati ng what nodern
236

condi tions i nvol ve-the idea that the functions
of locall authorities nmmy cone under the
expression ’'trade or industry’. | think the
same may be said of the lndustrial Courts Act
and of Reg. 58-AA, in both of which the word
"trade’ « is used in the very wide  connotation
which it bears  in the nodern legislation
deal i ng with condi tions of enpl oynent ,

particularly in relation to matters of
col l ective bargaining and the |ike". (enphasis
added)

In short, trade’ enbraces functions of |local authorities,
even professions, thus departing from popular notions.
Anot her facet of the controversy (is next touched upon-i.e.
profit-making notive is not a sine quo non of “industry’
functionally or definitionally. For this, Powers /J, in
Feder at ed Munici pal and Shire Enpl oyees’ Union of Australia
V. Mel bourne Corporation(l) was quoted wth enphatic
approval where the Australian H gh Court —considered an
i ndustrial |egislation
"So far as the question in this case is
concerned, as the argunent- proceeded t he
ground nostly relied upon (after the Councils
were held not to be exenpt as State instru-
mentalities) was that the work was not carried
on by the municipal corporations for profit in
the ordinary sense of the term although it
woul d general |y speaking be carried on by the
Council s thenselves to save contractors’
profits. It that argunent were sufficient,
then a phil anthropi st who acquired a clothing
factory and enpl oyed the same enpl oyees as the
previous owner had enployed would not be
engaged in an occupation about which an
i ndustri al di spute could arise, i f he
distributed the clothes nmade to the poor free
of charge or even if he distributed them to
the poor at the bare cost of production. | f
the contention of the respondent is correct, a
private conpany carrying on a ferry would be
engaged in an industrial occupation. If a
muni ci pal corporation carried it on, it would
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not be industrial. The sane argunment would
apply to baths, bridge-building, quarries,
sanitary contracts, gas-naking for [|ighting
streets and public halls, municipal building
of houses or halls, | and many other simlar

i ndustrial undertakings. Even coalmning for
use on nunicipal railways or tramvays would
not be industrial work if the contention of

the respondents is correct. |If the works in
guestion are carried out by contractors or by
private i ndi vi dual s it is said to be
industrial, but not industrial wthin the

nmeani ng of the Arbitration Act or Constitution

if ~carried out by nmunicipal corporations. |

cannot accept that view'. (enphasis added)
The negation of profit notive, as a telling test against
"industry is clear fromthis quote.
(1) 26 C.L.R 508.
237
Al  the indiciaof '"industry’ are packed into the judgnent
whi ch condenses the conclusion tersely to hold t hat
"industries’ wll cover 'branches of work that can be said
to be anal ogous to the carrying out of a trade or business’.
The case, read as a whole, <contributes to industria
jurisprudence, wth special reference to.the Act, a few
positive facets and knocks down a few negative fixations.
CGovernments and municipal and statutory bodies may run
enterprises which do not for that  reason cease to be
i ndustries. Charitable activities may al so be industries.
Undert aki ngs, sans profit notive, may well ~be industries.
Professions and not ipso facto out of the pale of in-
dustries. Any operation carried on in _a nmanner anal ogous to
trade or business nmay legitinmately be statutory ’'industry.
The popular limtations on the concept of industry 'do not
anputate the anbit of |egislative generosity in Sec.2(j).
I ndustrial peace and the smooth supply to the comunity are
anmong the ains and objects the Legislature had in view, as
al so the nature, variety range and areas of disputes between
enpl oyers and enployees. These factors nust inform the
construction of the provision
The Iimting role of Banerji must also be noticed so that a
total viewis gained. For instance, 'analogous to trade or
busi ness’ cuts ,down ’'undertaking, a word of fantastic
sweep. Spi ri tual undert aki ngs, casual undert aki ngs,
donmestic undertakings, war waging, policing,  justicing,
legislating, tax collecting and the like are, prima facie,
pushed out. Wars are not nerchantable, nor justice,
sal eabl e, nor divine grace marketabl e. So,  the problem
shifts to what Is '"analogous to trade or business’. As we
proceed to the next set of cases. we cone upon the
annotation of other expressions like 'calling’ and  get to
grips with the specific organisations which call for
identification in the several appeals before us.
At this stage, a close-up of the content and contours of the
controversial words 'anal ogous etc., which have consuned
considerable tinme of counsel, nmay be taken. To be fair to
Banerji. Wth the path finding decision which conditioned
and canalised and fertilised subsequent juristic-humanistic
i deation, we nust show fidelity to the termnologica
exactitude of the sem nal expression used and search care-
fully for its inmport. The prescient words are : branches of
work that can be said to be anal ogous to the carrying out of
a 'trade or business’. The sane judgnment has negatived the
necessity for profit-motive and included charity inpliedy,
has wvirtually equated private sector and public sector
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operations and has even perilously hinted at ' professions’

being 'trade?.- In this perspective, the conprehensive reach
of 'anal ogous’ activities nmust be neasured. The sinmilarity
stressed relates to 'branches of work’; and nore; the

analogy wth trade or business is in the 'carrying out’ of
the economic adventure. So, the parity is in the nodus
operandi, in the working-not in the purpose of the project
nor in the disposal of the proceeds but in the O ganisation
of the wventure, including the relations between the two
linbs viz. |abour and managenent. |f the mutual relations,
t he

2 38

net hod of enpl oynment and the process of co-operation in the
carrying out of the work bear close resenblance to the
organi zation nmethod renuneration, relationship of enployer
and enployee and the Iike then it is industry otherw se
not . This is the kernel of ~the decision. An activity
oriented, but motive based, analysis.

The | andmark Australian case in 26 C.I.R 508 (Ml bourne
Corporati'on) which was heavily relied on in Banerji may
engage us, That ruling contains dicta, early in the century,
whi ch make Indian forensic fabianismsixty years after in
the "socialist’ Republic blush That apart the discussion in
the | eading judgnents  dealing wth industry from a
constitutional angle but relying on statute simlar to ours
is instructive For instance, consider the pronptings of
profit as a condition o industry. higgins j.  crushes that
credo thus: "The purpose of profit-making can hardly be the
criterion. If it were the |abourers who excavated the
under ground passage for the Duke of Portland s whim or the
| abourers who build (for —pay) a tower of Babel or a
pyram nd, could not beparties to an 'industrial dispute’.
The worker-oriented perspective is underscored by |saacs and
Rich JJ. It is at the same time as is perceived, contended
on the part of [labour, that matters even indirectly
prejudicially affecting the ,Wrkers are, within the sphere
of dispute. For, instance, at P. 70 (par. 175(4) (a), one
of the conpeting contentions is thus stated, : "Long, hours
proceed fromthe conpetition of enployer with
enpl oyer in the same trade Enpl oyers ought to be prevented
from conpeting in this way at the expense. of. their
wor krmen. " (enphasi s added) As a fact, in a later year, Lord
| anps of Hereford, in an award, held that one enployer in _a
certain trade nust confirmto the the practice, of  others.
What rmust be borne,, steadily in mnd, as evidenced by the
nature of the clainms made, is that the about of obtaining a

large share of the product of the industry  and, of
exercising, a voice as to the, general conditions under
which it shall be carried on (par. 100) covers . all ~ neans
direct and incidental wthout which the nain object” cannot
be fully or effectively attained. Sone of these - wll be
particularized but in the nmeantinme it should be said that
they wll, showin themsolves, and fromthe' character of
the disputants this will be confirmed, that so long as the

operations are of capital and | abour in co-operation for the
satisfaction of material hunan needs, the objects and
denmands of |abour are the sanme, whether the result of the

operations be noney or noney's worth. The inevitable
concern, as it seenms to us, fromthis is that in 1 894 it
was well, understood that "trade disputes”, which at one

time had a limted scope of action, without altering their
i nherent and essential nature, so developed as to be-
recogni sed better under the nane of "industrial disputes’
"or ' "labour disputes,"” and to. be nore and nore founded on
the practical view that human | abour was not a nore asset of
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capital but was a cooperating agency of equal dignity a
wor ki ng partner-and entitled to consideration as such".

The same two judge choose to inpart a wde
construction to the word "industry for they ask :’How can
we conformably to recog-

239

nized rules of legal construction, attenpt to limt, in an
i nstrunment of self-governnment for this Continent, the sinple

and conprehensive words "industrial disputes" by any
appr ehensi on of what we might inmagine would be theeffect
of a full liter construction, or by conjecturing what was in

the mnds of the framers of the constitution, or by the
forns industrial disputes have, nore recently assunmed?

"Industrial warfare", is no nere figure of speech. It is
not the nere phrase, of theorists. It is recognized by
the law as the, correct description of internal conflicts in
industrial matters. 1t was adopted by Lord Loreburn L.C. in
Conway v. \Wade (A) (1909) A.C., at p511. Strikes and, |ock-
outs are, by him correctly described as "weapons".’' These
argunents.__hold good for the Indian.industrial statute, and
so, Sec. 2(j) must receive conprehensive litera
force, limted only by sone cardinal criteria. One such
criterion, in the -nmonarchical vocabul ary of Engl i sh
Jurisprudence, is Crown exenption, reincarnating in a
Republic as i nalienable functions of constitutiona
gover nment . No governnent no order; no order; no law no

rule of law ,no industrial relations. So core functions of
the State are paranmobunt and paranpuntcy is paranountcy. but
this doctrinal exenption is not expansionist but strictly
narrowed of necessitous functions. |saacs and. Rich JJ.
dwell on this topic and after quoting Lord Watson's test
of inalienable functions of a Constitutional governnent
state: "Here we have the discrimen of Crown exemption. |If a
muni ci pality either [(1997) 1 QB. at pp. 70-71] is, legally
enmpowered to perform and does performany function whatever
the Crown, or (1997) 1 QB., at p. 71 is lawfully enpowered
to perform and does perform any function whi ch
constitutionally is inalienably a Crown function’ as, for
instance the administration of justice the nunicipality is
in law, presunmed to represent the Crown and the exenption

applies, Oherwise, it is outside that exenption, and .if
inmpliedly exenpted at all, some other principle nust be re-
sorted to. The maki ng and mmi ntenance of streets .in the
municipality is not within either proposition". ~(ltalics
suppl i ed).

Now, the cornerstone of industrial lawis well laid by
Bannerji, supported by Lord Mayor of the, City of Ml bourne,
A chronol ogi cal survey of post-Banerji. decisions of this

Court, with, accent on the juristic contributions registered
by them rmay be nethodical Thereafter, cases in /alien
jurisdictions and derivation of guidelines may be attenpted,
Even here, we may warn ourselves that the literal [latitude
of the words in the. definition cannot In al'l owed
grotesquely inflationary play but nmust be read down to
accord with the broad industrial sense of the nation’s
econom ¢ comunity of which Labour is an, integral part. To
bend beyond, credible limts is to break with facts unless
| anguage | eaves no, option. Forensic inflation of the sense
of words shall not lead to an adaptational break-down out-
ragi ng the good sense of even radical realists. After all
the Act has been drawn on an industrial canvas to solve the
probl ens of industry, not of chem stry. A functional focus
and social, control desideratummust be in the mnd s eye of
t he judge.

240
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The two | andmark cases, The Corporation of the City of. Nag-
pur v. Its Enployees(1l) and State of Bonbay and Qhers v.
The Hospital Mazdoor Sabha & Ors.(2) may now be analysed in
the [light of what we have just said. Filling the gaps in
the Banerji decision and the authoritative connotation of
the fluid phrase 'analogous to trade and business’ were
attenpted in this twin decisions. To be analogous is to
resemble in functions relevant, to the subject, as between
like features of two apparently different things. So, sone
ki nshi p through resenbl ance to trade or business, is the key

to the problem if Banerji is the guide star. Partia
simlarity postulates selectivity of characteristics for
conparability. Wherein lies the analogy to trade or

busi ness, is then the query.
Sri Justice Subba Rao, w th uninhibited | ogic, chases this
thought and reaches certain tests in Nagpur Minicipality,
speaki ng for a unani nous Bench.. W respectfully agree with
much of hiis reasoni ng-and proceed to deal with the decision
If the ruling, wereright, as we think it is, the riddle of
"industry’ ~is resolved in sonme neasure. Al t hough foreign
deci si ons; wor ds and phrases, | exi cal pl enty. and
definitions fromother legislations, were read before us to
stress the necessity of direct co-operation between enpl oyer
and enployees in the essential product of the undertaking,
of the need for the. comrercial notive, of service to the
conmunity etc., as inplied, inarticulately in the concept of
"industry’, we bypass themas but marginally persuasive.
The rulings of this Court, the | anguage and scheme of the
Act and the well-known canons of construction  exert rea
pressure on our judgnment. And, in this |latter process, next
to Banerji comes Corporation of Nagpur which -spreads the
canvas wide and illum nes the expressi on 'analogous to trade
or business’, although it cones a few days after ' Hospita
Mazdoor Sabha deci ded by the sane Bench
To be sure of our approach on a w der basis let us cast a
glance at internationally recognised concepts vis-a-vis
i ndustry. The International Labour Organisation 'has had
occasion to consider, freedom of ‘association for |abour as a
primary right and collective bargaining foll owed by strikes,
if necessary, as a derivative right. The question has
arisen as to whether public servants enployed in the crucial
functions of the government fall outside the orbit  of
i ndustrial conflict. Convention No. 98 concerning the
Application of the Principles of the Right to Organi se and
to Bargain Collectively, in Article 6 states
"This Convention does not 'deal wth t he
position of Public servants engaged in the
adm nistration of the State, nor shall it be
construed as prejudicing their’  rights or
status in any way."
(1) [1960] 2 S.C R 942.
(2) [1960] 2 S.C. R 866.
241
Thus, it is well-recognised that public servants in the key
sectors of Admnistration stand out of the industria
sector. The Committee ,of Experts of the ILO had sonething
to say about the carving out of the public servants fromthe
general category.
Incidentally, it may be wuseful to note certain clear
statements made by 1LO on the concept of industry, workmen
and industrial dispute, not with clear-cut |egal precision
but with sufficient particularity for general purposes
al though |ooked at froma different angle. W quote from
" Freedom of Association’, Second edition, 1976, which is a
di gest of decisions of the Freedom of Association Committee
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of the Governing Body of the ILO
" 2. Cvil servants and other workers in the
enpl oy of the State.
250. Convention No. 98, and in particular
Article 4 thereof concerning the encouragenent
and promotion of col l ective bar gai ni ng,
applies both to the private sector and to
national i sed undertakings and public bodies,
it being possible to exclude from such
application public servants engaged in the
admi ni stration of the State.
141st Report, Case No. 729, para. 15.
251. Convention No. 98, which mainly concerns
col l ective bargaining, permts (Article 6) the
exclusion~ of "public servants engaged in the
admi ni stration of the State". In this
connection, the Conmttee of Experts on the
Appl i cation of Conventions and Recommendati ons
has pointed out that, while the concept of
public servant may vary to sone degree under
the various national [|egal systens, t he
excl usion fromthe scope of the Convention of
persons enpl oyed by the State or in the public
sector, who do not act as agents of the public
authority (even though they may be granted a
status /identical with that of public officials
,engaged in the adnministration of the State)
is contrary to the neaning of the Convention
The distinction to be, drawn, accordingly to
the Committee, would appear to be basically
between <civil ~servants enployed  in various
capacities in gover nnent m ni stries or
conpar abl e bodies on the' one hand and other
persons enpl oyed by the governnment, by ‘public
undert aki ngs or by i ndependent public corpora-
tions.
16th Report, Case No. 598, para. 377;
121st Report, Case No.635, para. 81
143rd Report, Case No. 764, para. 87.
254. Wth regard to a_ conplaint concerning
the right of teachers to engage in collective
bargai ning, the Commttees, inthe 1light of
the principles contained in Convention No. 98
,drew attention to the desirability of
promoting vol untary
242
col l ective bargaining, according to nationa
conditions, wth a viewto the regulation of
terns and conditions of enploynent.
118th Report, Case No. 573, para. 194,
255. The Conmittee has pointed out t hat
Convention No. 98, dealing with the pronotion
of collective bargaining, covers all ' public
servants who do not act as agents of the
public authority and consequently anong these,
enpl oyers of t he, post al and
t el ecommuni cati ons servi ces.
139t h Report, Case No. 725, para. 278.
256. Civil aviation technicians working under
the jurisdictionof the ar med forces
cannot be considered, in view of the nat ure
of their activities, as belonging to the arned
forces and as such liable to be excluded from
the guarantees laid. down,, in Convention No.
9 8; the rule contained in Article 4 of the
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convention concerning collective bargainings

shoul d be applied. to them

116t h Report, Case No. 598, paras. 375-.378.
This divagation was calculated only to enphasise certain
fundanentals in international industrial thinking which
accord wth a wder conceptual acceptation for ’'industry’.
The wings of the ’'industry' have been spread wide in section
2(j) and brought out in the decision in Corporation case
"was concerned with a dispute between a enployees. The
maj or issue considered there the rmuch disputed expression
anal ogous to the <carrying on of a trade or business".
Muni ci pal undertakings 'are ordinarily industries as Baroda
Bor ough Muni ci apal ity(1) ‘held. Even so the scope of
"industry’ was investigated by the Bench in the Cty of
Nagpur which affirnmed Banerji and Baroda. The Court took
the viewmthat the words used in the definition were prima
facie of the widest import and declined to curtail, the
wi dt h of meani ng by invocation of noscitur a sociis.
Even so, the Court was disinclined of spread the not too
wi de by ‘expanding the elastic expressions calling, service
enpl oyment._and handi craft. To " be “over-inclusive may be
impractical and so while accepting the enlargenent of
meaning by the device' of inclusive definition the Court
cauti oned

"But 'such a wi de neani ng appears to over-reach

the objects for which the Act was passed. It

is, therefore, necessary to limt its scope on

per missi bl e grounds, having regard to the aim

scope ‘and the, object of the whole Act."
After referring to the rule in Heydon's case, Subba Rao, J.
proceeded to outline the anbit of industry thus

"The word 'enployers’ in cl. (c) and the word

enpl oyees’ in c¢l. (b) indicate that t he

fundanental basis for the application, of the

definition is the existence of,. that
(1) [21957] S,C. R 33.

243

rel ati onshi p. The cognate definitions of
"industri al di spute ~Act as well as its
preanble show that the Act was passed to
"enpl oyer, ' enployee’; also support. The

long title of the nake provision for the
pronmotion of industries and peaceful and
am cabl e settlenent of disputes bet ween
enpl oyers and enployees in an or gani sed
activity by conciliation and arbitration and
for <certain other purposes. |If the preanble
is read, with the, historical background for
the passing of the Act, it is nanifest /that
the AG was introduced as an inportant step in
achieving social justice. The Act ‘seeks to
aneliorate the service conditions of t he
workers to provide a machinery for resolving
their conflicts and to encourage co-
operative effort in the service of ~the
conmunity. The history of |abour |egislation
both in Engl and and India also shows that it
was aimed nmore of aneliorate the conditions
of service of the Ilabour in organised
activities than to any thing else. The act
was not intended to reach the personal service
which do not depend upon the enpl oynent of a
| abour force.

Whet her the exclusion of personal services is warranted may

be examined a little later.
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The, Court proceeded to carve out the negative factoré&
whi ch, notwithstanding the literal width of the | anguage of
the definition, nust, for other conpeting reasons, be kept
out of the scope of industry For instance, sovereign
functions of the State cannot be included although what such
functions are has been aptly terned ’'the primary and
i nal i enable functions of a constitutional governnent’. Even
here we nay point out the inaptitude of, relying on the
doctrine of regal powers, That has reference in this context
to, the Crown’s liability in tort and has nothing to do with
Industrial Law, In any case it is open to Parliament to make
| aw whi ch governs the State’s relations with its enpl oyees.
Articles 309 to, 311 of the Constitution of |India, the
enactnments dealing wth the defence Forces and ot her
| egislation dealing with enploynment under statutory bodies
may, expressly or by necessary inplication, exclude the
operation of the Industrial. Disputes Act, 1947. That is a

guestion of interpretation and statutory exclusion; but, in
the absence of such provision of law, it may indubitably be
assuned. that the key aspects of public admnistration 1like
public justice. stand out of the circle of industry*. Even
"here, as has been brought out fromthe excerpts of |ILO
docunents, it is not every enployee- who is excluded but

only "Certain categories primarily engaged and supportively
enployed in the discharge of, the essential functions of
constitutional governnent. |In alimted way, this head of
excl usi on has been recogni sed throughout-
Al'though we are 'not concerned inthis case wth those,
cat egori es of enployees who -particularly come under
departnments charged with the responsibility for  essentia
constitutional functions of government, it is  appropriate
to state t hat if there are industrial wunits
severable fromthe essential functions and possess an
entity of their own it may be plausible to hold that the
enpl oyees of those units are workmen
244 .
and those undertakings are industries. A blanket exclusion
of every one of the host of enpl oyees engaged by governnent
in departmental falling under general rubrics like, justice,
defence, taxation, legislature, my not necessarily be
thrown out of the unbrella of the Act. W say no nore except
to observe that closer exploration, not summary rejection
i S necessary.
The Court proceeded, in the Corporation of Nagpur case, to
pose for itself the inmport of the words 'anal ogous to the
carrying out of a trade or business’ and took the view that
the enphasis was nmore on to equate the other activities with
trade or business’. (Qbviously, non-trade operations were in
many cases 'industry’'. Relying on the Fabricated “Engine
Drivers(1l) Subba Rao, J., observed
"It is manifest fromthis decision that even
activities of a nunicipality which cannot be
described as trading activities can be the
subj ect-matter of an industrial disputes.”
The true test, according to the Learned Judge, was concisely
expressed by Isaacs J., in his dissenting judgnment in the
Federated State School Teachers’ Association of Australia v.
State of Victoria.(2)
"The material question is : Wat is the nature
of , the actual function assuned-is it a
service that the State could have left to
private enterprise, and, if so, fulfilled,
could such a dispute be "industrial’ ?".
Thus the nature of actual function and of the pattern of
organised ,activity is decisive. W wll revert to this
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aspect a little later.
It is useful to renenber that the Court rejected the test
attenpted by counsel in the case
"It is said that unless there is a quid pro
quo for the service it cannot be an industry.
This is the same argunent, nanely, that the
service nmust be in the nature of trade in a
di fferent garb"
W agree with this observation and with the further
observation that there is no nerit in the plea that unless
the public who are benefited by the services pay in cash,
the services so rendered cannot be industry. I ndeed, the
signal service rendered by the Corporation of Nagpur is to
dispel the idea of profit-nmaking. Relying on Australian
cases which held that profit-naking may be inportant from
the income tax point of wview but irrelevant from an
i ndustrial dispute point of view, the Court approved of a
critical passage in the dissenting judgnent of Isaacs J., in
the School Teachers’ Associ ation case (supra)
"The contention sounds |ike an echo from the
dar k ages,  of _industry and political I
econony. . ........ Such di sputes are not sinply
a claimto share the material wealth.........
(1) (1913) 16 C. L.R 245.
(2) (1929) 41 C L/R 569.
245
' Monet ary consi derations for service is,
therefore,. not essential Characteristic of
i ndustry in a nodern State."
Even according to the traditional concepts of
English Law, profit has to be disregarded when
ascertai ni ng whet her an enterprise 1is a
busi ness :
"3. Di sregard of Profit. Profit ' or the
intention to nmake profit is not an essentia
part of the legal definition of a trade or
busi ness; and paynent or profit does not
constitute a trade or business that /which
woul d not ot herw se be such".
(Hal sbury’s Laws of England, Third Edition
Vol . 38, p. 11).
Does the badge of industrialism broadly understood, banish,
from its fold, education ? , This question needs fuller
consideration, as it has beenraised in this batch of
appeal s and has been answered in favour of enployers by this
Court in the Delhi University case.(1l) But since Subba Rao,
J., has supportively cited Isaacs J. in School = Teachers’
Associ ation (supra), which relates to the sane problem we
may, even here, prepare the ground by dilating on the
subject with special reference to the Australian case. That
| earned Judge expressed surprise at the very question
"The basic question raised by this @ case,
strange as it may seem is whether t he
occupation of enpl oyees engaged in education
itself wuniversally recognized as the key
i ndustry to all skilled occupations, is
"industrial’ within the neaning of t he
Constitution".
The enployers argued that it was fallacious to spin out
"industry’ from ’'education’ and the logic was a specious
econom ¢ doctrine. Issacs J., with unsparing sting and in
fighting nood, stated and refuted the plea
"The theory was that society is industrially
organi sed for the, production and distribution
of weal t h in the sense of tangi bl e,
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(1)
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[ 1964]

2

ponder abl e, corpuscul ar wealth, and therefore
an "industrial dispute" cannot possibly occur
except where there is furnished to the public-
the consumers by the conbined efforts of
enpl oyers and enpl oyed, wealth of that nature.

Consequently, say the enployers, "education"
not being "wealth" in that sense, there never
can be an "industrial di spute" bet ween

enpl oyers and enpl oyed engaged in t he
avocation of education, regardless of the
weal th derived by the enployers fromthe joint
co-operati on.

The contention sounds |ike an echo from the
dark ages of industry and political econony.
It not nmerely ignores the constant currents of
life around us, which is the real danger in
deci di ng questions of this nature, but it also
forgets the nmenorabl e i ndustrial organization
of the nations, not for the production or
distribution, of material wealth, but for ser-
S.C.R 703.

vices, ~national service as the service of
organi'zed industry

nust al'ways be. Exam nati on of this
contention will not only conpletely dissipate
it, but wll also serveto, ‘throw nmateria
[ight ‘on the question in hand 'generally the
contention is radically unsound for two great
reasons. It erroneously thereby unduly limts
the meani ng of the terns “production"
conceives the object of ~national industria
organi zation and "wealth when used 'in that
connecti on. But it further neglects t he
fundanent al character of "industrial disputes"”
as a distinct and insistent phenonenon of
nodern society. Such disputes are not sinply
a claimto share the material wealth jointly
pr oduced and- capabl e of regi stration in
statistics. At  heart they are a struggle,
constantly becomng nore intense on the part
of the enployed group engaged in cooperation
with the enploying group in rendering services
to the conmunity essential for a hi gher
general human welfare, to -~share in  that
welfare in a greater degree......... .......
That contention, if acceded to,  would be
revolutionary........... How coul d it
reasonably be said that a comc song or a jazz
performance, or the representation of ~ conedy,

or aride in trancar or notor-bus,

ship, lighting a | or showing a noving picture
is mnmore "material" as wealth instruction

"either cultural or vocational ? |Indeed, to
take on.- instance, a workman who travels in a

trantar a mile fromhis hone to his factory is
not nore efficient for his daily task than if
he wal ked ten yards, whereas his technica
training has a direct effect in increasing
out put . If music or acting or per sona
transportation is admtted to be "industrial"
because each is productive of wealth to the
enpl oyer as hi s busi ness undertaking, then an
educational establishnment stands on the same
footing. But if education is excluded for the

pi loting

a
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reason advanced, how are we to admt barbers,
hai rdressers, taxi-car drivers, furniture re-
novers, and other occupations that readily
suggest thenselves ? And yet the doctrine
woul d admit manufactures of intoxicants and
producers of degrading literature and pic-
tures, because these tire considered to be
"wealth"., The doctrine would concede, for
i nstance, that establishnments for the training
of perform ng dogs, or of nonkeys sinulating
human behavi our, would be "industrial,"
because one would have increased materia
wealth that is, a nore valuable dog or nonkey,
in the sense that one could exchange it for
nore noney. If parrots are taught to say
"Pretty Polly" and to dance on their perch,
that is, by concession, industrial, because it
is t he production of wealth. But i f
Australian vyouths are trained to read and
wite their |anguage correctly and in other
necessary elenents of culture and vocation
making themnore efficient citizens, fitting
them with nore or less directness to take
their ‘place in the general industrial ranks of
the nation and to render the services required
by the comunity, that training is said not to
be wealth and the work done by teachers
enpl oyed is said not to be industrial."
247
So long as services are part of “the wealth of a nation-and
it is obscurantist to object to it-educational services are
Wealth, are 'industrial’. W agree with |saacs J.
More closely anal ysed, W nmay ask ourselves, as |saacs J.
did, whether, if private scholastic establishments ’carried
"on reaching on the sanme lines as the State schools, giving
el enentary education free, and charging fees for the higher
subj ects, providing the same curriculum and so on, by neans
of enpl oyed teachers, would such dispute as we have here be
an industrial dispute ?......... ... .. ... | have already
indicated ny view', says Isaacs J. "that education so
provided constitutes in itself an independent -industria
operation as a service rendered to the comunity. Charl es
Di ckens evidently thought so Wien ninety years ago Squeers
call ed his school "the shop" and prided hinself on
Ni ckl eby’ s being "cheap" at pound 5 a year and commensurate
living conditions. The worl d has not turned back since
then. 1In 1926 the Conmittee on Industry and Trade in their
report to the British Prime Mnister, included anong "Trade
Uni ons" those called "teaching." It there appears that in
1897 there were six unions with a total nenbership of 45,319
and in 1924 there were seventeen unions with a nmenbership of
1,94,946. The true position of education in relation to the
actively operative trades is not really doubt f ul .
Education, cultural and vocational, is now and is ‘daily
becoming as nuch the artisan’s capital and tool, and to a
great extent his safeguard against unenploynent, as the
enpl oyers’ banking credit and insurance policy are part of
his neans to carry on the business. There is at |least as
much reason for including the educational establishments in
the constitutional power as "l abour" services, as there is
to include insurance conpanies as "capital" services."
W have extensively excerpted from the vigorous dissent
because the same position holds good for India which AS
emerging fromfeudal illiteracy to industrial education. In
Gandhi’s India basic education and handicraft merge and in
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the latter half of our century higher education involves
field studies, factory training, house surgeoncy and clini-
cal education, and, sans such technological training and
education in humanities, industrial progress is sel f -
condemed. If education and training are integral to
industrial and agricultural activities, such services are
part of industry even if high browismnmy be unhappy to

acknow edge it. It is a class-conscious, inegalitarian
outlook wth an elitist al oof ness which makes sone people
shri nk from we accepting educati onal institutions,

vocational or other as industries. The definition is wide,
enbraces training for industry which, in truth, ensconces
all processes of producing goods and services by enployer-
enpl oyee cooper ati on. Educati on is t he ni dus of
i ndustrialization and Itself is industry.

We nmay consider certain aspects of this issue while dealing
with later cases of our Court. Suffice it to say, the
unm ncing . argunent of Isaacs J. has been specifically
approved /in Corporation on of Nagpur and Hospital Mazdoor
Sabha (supra) in-a different aspect.

Now we revert to the nore crucial part of Corporation of

Nagpur . It is neaningful tonotice that in that case, the
Court, in its incisive
248

anal ysis, departnent by department of 'variform nunicipa
servi ces, specifically observed
"Education Departnent : This departnent | ooks
after the primary education, i.e., conpulsory
primary . education within the limts of the
Corporation. (See the evidence of Wtness No.
1). This _service can equally be  done by
private persons. This departnent satisfies
the other tests. The enpl oyees of this
department coming under ~the definition of
"enpl oyees” under-the Act would certainly be
entitled to the benefits of the Act."
The substantial break-through achieved by this decision in
laying bare the fundanentals of "industry’ in its /wder
sense deserves nmention. The ruling tests are clear. 1. The
"anal ogous’ species of quasitrade qualify for _becom ng
"industry' if the nature of the organized activity inplicit
in a trade or business is shared by them (See p. 960. the

entire organisational activity). It is not necessary to
"equate the other activities with trade or business’. The
pith and substance of the matter is that ~the ~structural

organi sati onal engi neering aspect, the «crucial industria
relations |ike wages, |eave and other service conditions as
well as characteristic business nethods (not « nmotives) in

running the enterprise, govern the conclusion. Presence of
profit notive is expressly negated as a criterion. Even the
quid pro quo theory which is the same nonetary object in a
m | der version-has been dismissed. The subtle distinction

drawmn in lovely lines and pressed with enphatic effect by
Sri Tarkunde, between gain and profit, between no profit no-
loss basis having different results in the private -and
public sectors, is fascinating but, in the rough and tunble,
and sound and fury of industrial life, such nuances break
down and nice refinenents defeat. For the sane reason, we
are disinclined to chase the differential anbits of the
first and the second parts of Sec. 2(j). Both read together
and each viewed fromthe angle of enployer or enployee and
applied in its sphere, as the learned Attorney GCenera

poi nted out, will make sense. |If the nature of the activity
is para-trade or quasi-business, it is of no nmoment that it
is undertaken in the private sector, joint sector, public
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sector, philanthropic sector or |abour sector it is
i ndustry’. It is the human sector, the way the enployer-
enpl oyee a relations are set up and processed that gives
rise to cl ai ns, demands, t ensi ons, adj udi cati ons,

settlenents truce and peace in industry. That is the raison
d etre of industrial lawitself.
Two seminal guidelines of great noment flow from this

deci sion 1. the primary and predom nant activity test;
and 2, the integrated activity test. The concrete
application of these two-fold tests is illustrated in the

very case. We may set out in the concise words of Subba Rao
J., the sumup :
"The result of the discussion nay be
sunmari sed t hus (1) The definition of
"industry"™ in-the Act is very conprehensive.
It is in tw parts : one part defines it from
the ~standpoint of the enployer and the other

from the standpoint of the enployee. I[f an
activity falls under either part of the

249
definition, it will be-an industry within the
nmeaning of the Act. (2) The history of
i ndustrial di sputes and t he | egi sl ation

recogni zes the basic concept that the activity

shal ' bean organi sed one and not that which

pertains to private or personal enploynent.
(3) The regal functions described

and inalienabl e functions of State t hough
statutorily delegated to a corporation are
necessarily excluded fromthe purview of the
definition. Such regal functions 'shall be
confined to | egislative power, admnistration
of law and judicial power. (4) If a | service
rendered by anindividual or private person
would be an industry, it would equally be an
i ndustry in the hands of a Corporation. (5) If
a service rendered by a corporation is an
i ndustry, the enployees in the -departnents
connect ed with t hat service, whet her
financial, adm nistrative or executive, would
be entitled to the benefits of the Act (6) |If
a departnent of a municipality di scharged many
functions, some pertaining to industry  as
defined in the Act and other nonindustria
activities, the predom nant functions of the
department shall be the criterion for the
pur pose of the Act."

By these tokens, which find assent from us, the tax

department of the local body is 'industry'. The reason is

this.
"The schenme of the Corporation Act is that
taxes and fees are collected in order to

enable the municipality to discharge its
statutory functions. If the functions so
di scharged are wholly or predom nantly covered
by definition of "industry", it would be

illogical to exclude the tax departnent from
the definition. Wile in the case of private
i ndividuals or firns services are paid in cash
or ot herw se, in the case of public
institutions, as the services are rendered to
the public, the taxes collected from them
constitute a fund for per form ng t hose
services. As nost of the services rendered by

as

pri mar
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the nmunicipality cone under the definition of
"industry", we, , should hold t hat t he
enpl oyees of the tax departnent are also
entitled to the benefits under the Act.
The health departnent of the municipality toois held in
that case to be "industry- a fact which is pertinent when we
deal later with hospitals, dispensaries and health centres.
"This departnment |ooks after scavengi ng,
sanitation, control of epidemcs, control of
f ood adulteration and running of public

di spensari es. Private institutions can also
render these services. It is said the contro
of food adulteration and the control of
epi dem cs cannot be done by private
i ndi vidual's and institutions. W do 'not see
why. There can be private nedical wunits to
hel p in the control of epi dem cs f or
remuneration. I ndi viduals may get the food

articles purchased by themexamned by the
nedi cal unit and take necessary action agai nst

gui 'ty merchants. So too, they
e
advant age of such a unit to prevent epidemnics
by havi ng
17-211. SCl/78
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necessary inocul ations and advice: ~This departnment also
satisfies the other tests laid down by wus, —and is an

i ndustry within the neaning of the definition of ’'industry”
in the Act."

Even the General Admi nistration Departnent is ’'industry’.
Wy ?

"Every big conpany with different sections wll 'have a
general administration departnent. |If the various depart-
ments collated wth the department” are industries, this
departrment would al so be a part of the industry. |ndeed the

efficient rendering of all the services would depend upon
the proper working of this departnment, for, otherwi se there
woul d be confusion and chaos. The state |Industrial Court in
this case has held that all except five of the departnents

of the Corporation cone under the definition of "industry"
and if so, it follows that this departnent, deal i ng
predom nantly with industrial departnents, is -also an
i ndustry. Hence the enpl oyees of this departnent are  al so

entitled to the benefits of this Act."
Running right through are three tests : (a) the  paranount
and predom nant duty criterion (p. 971); (b) ‘the specific
service being an integral, non-severable part of the / sane
activity (P. 960) and (c) t he irrel evance of t he
statutory duty aspect.
"It is said that the functions of this
depart ment are statutory and no private

i ndi vi dual can discharge those statutory
functi ons. The question is not whether the
di schar ge of certain functions by t he
Cor poration have statutory backi ng, but
whet her those functions can equal l'y be
per f or med by private i ndi vi dual s. The

provi sions of the Corporation Act and the bye-
|aws prescribe certain specifications for
submi ssion of plans and for the sanction of
the authorities concerned before the building
is put up. The sane thing can be done by a
co-operative society or a private individual

can

t ak
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Co-operative societies and private individuals
can allot lands for building houses in accord-
ance with the conditions prescribed by law in
this regard. The services of this department
are therefore anal ogous to those of a private
individual with the difference that one has
the statutory sanction behind it and the ot her
is governed by terns of contracts."
Be it noted that even co-operatives are covered by the
| earned Judge al though we nay deal with that matter a little
| ater.
The same Bench decided both Corporation of Nagpur and
Hospital Mazdoor Sabha.  This latter case nay be briefly
considered now. It repels the profit nmotive and quid pro
guo theory as having any hearing on the question. The w der
import of Sec. 2(j) is accepted but it eXpelS essentia
'sovereign activities fromits'- scope.
251
It is necessary to note that the hospital concerned in that
case was run by Governnent for nmedical relief to the people.
Nay nore. It had a substantial educational and training
role.
"This group serves as a clinical training
group  for ~ students of the G ant Medi ca
Col | ege which is a Governnent Medical College
run and nmanaged by the appellant for inparting
nmedi cal sciences leading to ‘the Degree of
Bachel or of Medicine and Bachelor of Surgery
of the Bonmbay University as well  as various
Post - Graduat e qualifications of the sai d
Uni versity and the Col | ege of Physicians and
Sur geons, Bonbay; the group is thus run and
managed by the appellant to  provide nedica
relief and to pronote the health of the people

of Bombay. "
And vyet the holding was that it was an Industry. Medi ca
education, wi thout mncing words, (is "industry’. It has no

vulgarising inport at all since the term ’'industry 'as a
technical one for the purpose of the Act, even as a naster-
pi ece of painting is priceless aft but is 'goods’ under the
Sal es Tax Law, wthout any philistinic inport. Law
abstracts certain attributes of persons —or things  and
assigns Juridical values without any pejorative connotation
about ot her aspects. The Court adnoni shes that
"I'ndustrial adjudication has necessarily to be
aware of the current of socioecononic - thought
ground; it nust recognise that in the nodern
wel fare State healthy industrial relations are
a matter of parampbunt inportance and its
essential function is to assist the State by
helping a solution of industrial disputes
which constitute a distinct and persistent,
phenonenon of nodern industrialised States. |

attenpting to solve i ndustri al di sput es
i ndustrial adjudication does not and should
not adopt a doctrinaire approach. It rnust

evolve some working principles and should
general ly avoid formulating or adopti ng
abstract general isations. Neverthel ess it

cannot harm back to old age notions about

rel ati ons between enpl oyer and enpl oyee or to
the doctrine of laissez faire which then
governed the regul ation of the said rel ations.
That is why, we think in construe in the wide

th
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words used in Section 2(j) it would be
erroneous to attach wundue inportance to
attributes associated with business or trade
in the popular mind in days gone by. " (pp.
875-6)

Again, this note is reported on a | ater page
"l saacs J. has uttered a note of caution that
in dealing with industrial disputes industria
adj udi cators nust be conversant with t he
current knowl edge on the subject and they
should not ignore the constant currents of
life around them for otherwise it woul d
i ntroduce a serious infirmty in their
approach. Dealing with t he genera
characteristics of industrial enterprise the
| earned” Judge observed that they contribute
nore~ or less to the general welfare of the
comuni ty." p. 883)

A conspectus of the clauses has induced Gaj endragadkar J. to

t ake

the inpact-of provisions regarding public

utility service al so

"f the  object and scope of the statute are
considered there would be no difficulty in
hol ding that the rel evant words of w de inport
have been deliberately used by the Legislature
in defining "industry"™ in Sec. 2(j). The
obj ect . of the Act was to make ‘provision for
the investigation and settlenment of industria
di sputes, and the extent and scope of its
provisions  would be realised if we bear in
mnd the definition of ™industrial  dispute"
given by Sec. 2(k), of " wages" by Sec. 2(rr),
"wor kman" by S. 2(s), and of "enployer! by s.
2(9). Besi des, the definition of a public
utility service prescribed by S. 2(m) is  very
significant. One has nerely to glance at the
six categories of public wutility service
nmentioned by s. 2(n) to realise that the rule
of construction on which the appellant” relies
is inapplicable in interpreting the definition
prescribed by s. 2(j) " (p. 875)

The positive delineation of 'industry is set
in these terns

activity systematically or habi tual | y
undertaken for the production or distribution
of goods or for the rendering of nateria
service to the conmunity at |arge or a part of
such comunity with the hel p of enployees is
an undertaking. Such an activity generally
i nvol ves the cooperation of the enployer and
t he enpl oyees; and its object i's the
satisfaction of material human needs. |t rmust
be organi sed or arranged in a manner in which
trade or business is generally organised  or
arranged. It nust not be casual nor nust it
be for oneself nor for pleasure. Thus the
manner in which the activity in question is
organi sed or arranged, the condition of the
co-operation between enpl oyer and the enpl oyee
necessary for its success and its object to
render material service to the community can
be regarded as sonme of the features which are
distinctive of activities to which s. 2(j)
applies. Judged by this test there would be
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no difficulty in holding that the State is
carrying on an undertaking when it runs the
group of Hospitals in question." (p. 879)
Agai n,

"It is the character of the activity which
deci des the question as to whether the
activity in question attracts the provision of
Sec. 2(j); who conducts the activity and
whether it is conducted for profit or not do
not make a material difference." (p. 878)

By these tests even a free or charitable hospital is an
i ndustry. That the court intended such a conclusion is
evi dent

"I'f that be so, if a private citizen runs a
hospital ~wi thout charging any fees from the
patients treated init, it would
253
nevert hel ess be an undertaki ng under s. 2(j)
Thus the character of the activity involved in
running a hospital brings the institution of
the hospital within s. 2(j)"
The ’'rub’ with the ruling, if we my with great deference
say so, begins when the Court inhibits itself from
effectuating the logical thrust of its own crucial ratio :
Y SR 2 though S. 2 (j) uses words of very
wi de denotation, a line would have to be drawn
in a fair and just manner, so-as to exclude
sone . callings, services or undertakings. | f
all the words used are given their widest
nmeani ng, ~all services and all callings would
cone within the purview of  the
definition; even service rendered by a servant
purely in a personal or donestic mtter or

even in a casual way would fall within the
definition. It is not and cannot be suggested
that in its wide sweep the, word "service" is

i ntended to include service howsoever rendered
in whatsoever capacity and for whatsoever

reason. We nust, therefore, consider where
the line should be drawn-and what linmtations
can and should be reasonably inplied i'n

interpreting the wide words used ins. 2(j);
and that no doubt is a sonmewhat difficult
problemto decide."(p.876)
Wat is a 'fair and just manner’ ? It nust be founded on
grounds Justifiable by principle derived fromthe statute if
it is not to be sublimation of subj ecti ve phobi a
rationalization of interests or judicialisation of _non-
juristic negatives. And this bunch, in our respectful view,
has been proved true not by positive pronouncenent ~in the
case but by two points suggested but |left open. One relates
to education and the other to professions. W wll deal
with themin due course.
Li beral Professions
Wen the delimting line is drawmm to whittle down a w de
definition, a principled working test, not a projected
wi shful  thought, should be sought. This conflict surfaced
inthe Solicitor’'s case (1962 Supp. (3) S.CR 157). Before
us too, a focal point of contest was as to whether the

i beral - professions are, ipso facto, excl uded from
"I ndustry’. Two grounds were given by Gajendragadkar, J.
for over-ruling Sri A S. R Chari’s subnissions. The
doctrine of direct co-operation and the features of libera

pr of essi ons were given as good reasons to barri cade
prof essi onal enterprises fromthe mlitant clanmour for nore
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by lay labour. The |earned judge expressed hinself on the

first salvational plea
"When in the Hospital case this Court referred
to the Oganisation of t he undert aki ng
involving the co-operation of capital and
| abour or the enployer and his enployees, it
obvi ously nmeant the co-operation essential and
necessary for the purpose of renderi ng
mat eri al service or for the purpose of
producti on. It would be realised that the
concept of industry postulates partnership
between capital and |abour or between the

enpl oyer and his enployees. It is under this
partnership that the enpl oyer contributes his
capita
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and ~the enpl oyees their |abour and the joint
contribution of \capital and |abour | eads
directly to the production which the industry
has in view I'n other words, the co-operation

between capital and labour or between the
enpl oyer and his enpl oyees which is treated as
a working test in determning whether any
activity anmounts to an industry, is the co-
operation which is directly . involved in the
production of goods or i'n the rendering of
servi ce. It cannot be suggested that every
form or aspect of human activity in which
capi tal ‘and | abour co-operate or enpl oyer and
enpl oyees  assi st each other is an . industry.
The distinguishing feature of an industry. s
that for the production of goods or for the
rendering of service,  co-operation between
capital and | abour or between the enpl oyer and
his enployees must be direct and nust be
essential." pp. 163-164 Co-operation to which
the test refers nust be co-operation’ between
the enployer and his enployees which is
essential for carrying out the purpose of the
enterprise and the service to be rendered by
the enterprise should be the direct outcone of
the conbined efforts of the enployer and the

enpl oyees.
The second reason for exoner ati on is
qualitative. "Looking at this questionin a

broad and general way, it is not -easy to
conceive that a liberal professionlike that
of an attorney could have been intended by the
Legislature to fall within the definition of
"industry" under s. 2(j). The very concept of

the |Iliberal professions has its own- specia
and distinctive features which do not readily
permt t he i ncl usi on of t he l.irber al
pr of essi ons into the f our corners of
industrial [|aw. The essential basis of _an
industrial dispute is that it is a dispute
ari sing bet ween capital and | abour in

enterprises where capital and | abour conbine
to produce commodities or to render service.
This essential basis would be absent in the
case of liberal professions. A  person
following a liberal profession does not carry
on his profession of his enployees and the
principal, if not the sole, capital which he
brings into his profession is his special or
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pecul i ar i ntellectual and educati ona
equi pnent . That is why on broad and genera
consi derations which cannot be ignored, a
['i beral pr of essi on like that of an
attorney"nust, we think, be deemed to be
outside the definition of ’industry” under
section 2(j)". pp. 167-168
Let wus examine these two tests. In the sophisticated,
subt | e, conpl ex, assenbly-line operations of noder n
enterpri ses, t he test of "direct’ and "indirect’,
"essential’ and ’'inessential’, will snap easily. In an

Ameri can autonobile manufactory, everything from shipping
iron ore into and shipping care out of the vast conplex
takes place wth nyriad major and mnor jobs. A nmllion
admini strative, marketing and advertising tasks are done.
Wi ch, out of this naze of chores, is direct? A battle my
be lost if winter-wear were shoddy. |Is the arny tailor a
direct contributory ?
255
An engineer may 1 ose a conpetitive contract if his typist
typed wongly  or shabbily or despatched |ate. He is a
direct contributory to the disaster. No |lawer or doctor
can inpress client or court if his public relations job or
honme work were poorly done, and that part depends on snaller
nmen, adjuncts. Can the great talents 'in admnistration
profession, science or art shine if a secretary fades or
faults ? The whole theory of direct co-operation is an
i mprovi sation which, with great respect, hardly inpresses.
| ndeed, Hidayatullah, CJ., in Gynkhana Cub Enpl oyee
Union(1) scouted the argunment about direct nexus, making
specific reference to the Solicitors’ case
. The service of a “solicitor was
regarded as individual depending upon his
personal qualifications and ability, to ' which
the enployees did not contribute directly or
essentially. Their contribution, it was held,
had no direct or essential nexus wth the

advice or services. In this way |earned
pr of essi ons were excluded."
To nai | this essenti al nexus t heory,

Hi dayatul l ah, C.J., argued

"What partnership can exist  between the
conpany and/or Board of Directors on the one
hand and the nenial staff enployed to sweep
floors on the other ? Wat direct and essen-
tial nexus is there between such enpl oyees and
production ? This proves that what nust be
established is the existence of =~ an industry
viewed fromthe angle of what the enployer 1is
doing and if the definition fromthe angle of
the enployer’s occupation is satisfied, al
who render service and fall wthin the
definition of workman come within the fold of
i ndustry irrespective of what they do. Ther e
is then no need to establish a partnership as
such in the production of nmaterial goods or
material services. Each person doing his
appointed task in an Organisation will be a
part of industry whether he attends to a | oom
or nerely polishes door handles. The fact of
enpl oyment as envisaged in the second part is
enough provided there is an industry and the
enpl oyee is a  workman. The | ear ned
prof essions are not industry not because there
is absence of such partnership but because
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viewed from the angle of the enpl oyer’ s

occupation, they do not satisfy the test."
Al t hough Gaj endr agadkar J. in Solicitor’s case and
H dayatullah, J. in Gynkhana case agreed that the |earned
prof essi ons nust be excluded, on the question of direct or
ef fective contri bution in part ner shi p, t hey flatly
contradi cted each other. The reasoning on this part of the
case which has been articulated in the Gynkhana Cub
Enpl oyees Uni on (supra) appeals to us. There is no need for
i nsi stence upon the ,principle of partnership, the doctrine
of direct nexus or the contribution of values by enployees.
Every enployee in a professional office, ,be he a paral ega
assistant or full-fledged professional enployee or
(1) [1968] 1 S.C.R 742.
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down the | adder, a mere sweeper or janitor, every-one makes
for the success of the office, even the mali who collects

flowers and places a beautiful bunch in. a vase on the table
spreadi ng fragrance and pl easantness around. The failure of
anyone can mmar even the success of everyone else. Efficient
collectivity s the essence of professional success. We
reject the plea that a nenber of a learned or |libera
profession, for that sole reason, can self-exclude hinself
from operation of the Act.

The professional immunity from Labour’s demand for socia
justice because | earned professions have a hal o al so stands
on sandy foundation and, perhaps, validates G B. Shaw s
witticism that an professions are conspiraci es against the

laity. After all, let us be realistic and recognise that we
l[ive in an age of experts alias professionals, each having
his et hic, nonopol vy, presti ge, power and profit.

Proliferation of professions is a ubiquitous phenonenon and
none but the tradition bound will agree that theirs.is not a
i beral profession. Lawers have their code. So too
nmedi cos swearing by Hi ppocrates, chartered accountants and
conpany secretaries and ot her autononmous nidi of know how.
Soci ol ogical critics have tried to demythol ogize the | earned
pr of essi ons. Per haps they have exaggerated. Still it is
t here. The politics, of skill, not service of the people,
is the current orientation, according to a recent book on
' Prof essi ons For the People’
"The English professions in the eighteenth
century were an acceptable successor to the
feudal ideal of |anded property as a neans - of
earning a |living. Like |landed property, a
pr of essi onal "conpetence" conveniently "broke
t he direct connection between wor k and
i ncome. ..... (Reader, 1966, P.  3) for. the
gentryman. A professional career provided
effects, aristocratic, protective coloration,
and at the sane time enabled one to- nake a
consi derabl e sum of money without sullying his

hands with a "job" or "trade". One coul d
carry on comrerce by sleigh of hand while
donni ng the vest nent s of pr of essi ona

altruism To boot, one could also work
wi thout appearing to derive income directly
fromit. As Reader explains :

"The whol e subject of paynment .... seenms to
have caused pr of essi onal men acute
enbarrassnent, nmaking them take refuge in
el aborate conceal nent, fiction, and artifice.
The root of the natter appears to lie in the
feeling that it was not fitting for one
gent | eman to pay anot her f or services
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rendered, particularly if the noney passed
directly. Hence, the device of paying a
barrister’'s fee to the attorney, not to the
barrister hinself. Hence, also the convention
that in nmany professional dealings the matter
of the fee was never openly talked about,
which could be very convenient, since it
precluded the client or patient from arguing
about what ever sum his advi sor m ght
eventually indicate as a fitting honorarium
(1966, p. 37). The
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est abl i shed prof essions-the | aw, nedicine, and
the clergy-held (or continued to hold) estate-
Eke positions
The three " liberal professions’ of t he
"eighteenth century were the nucleus about
which the professional class of the nineteenth
century was to form W have seen that they
were united by the bond of cl assi ca

education; that their broad and ill-defined
functions covered much that later woul d
crystal l'i se out into now, speci al i sed,

occupations; that each, wultimately, derived
much/ of ~ its standing wth the established
order in the State.... (1966, p. 23)"

In the United St at es, pr of essi ona

associ ations are guildsin nodern dress.

, , Modern pr of essi onal associ ati ons are
organi zational counterparts of the qguilds,
They are occupat i onal sel f-interest
organi sations. |In as nuch as the professions
still perform custom work and exercise a
nonopoly of training and~ skill, the guild
analogy is plausible. However, aspects of
econom ¢ hi story l'ead to a di fferent
concl usi on. There has been a shift of
enphasis on the part of professionals from
control over the quality of the ~product or
service, to control of price."

Indeed, in Anerica, professionals advertise, hold a strict
nmonopol y, charge heavy fees and wear hunmanitarianismas an
altrui st mask. In England a Royal Comm ssion has been

appointed to go into certain aspects of the working of the

| egal profession.

The observer, in a leading article "WGS ON THE CGREEN' dat ed

15 February, 1976, wote :
"In preparing for the challenge of a Roya
Conmi ssion, |awers ought to realise how  deep
public disillusionnent goes, how the faults of
the legal systemare nagnified by the feeling
that the legal profession is the nost powerful
pressure group-some would say a nmut ua
protection society-in the land, with its |oyal
adherents in Wstminster, Witehall, and on
the bench, like a great freenmasonry designed
to protect the status quo.
It robs the client of the benefits of free
conpetition anong barristers for his custom
It confirms his inpression that Her Mjesty’'s
courts, which he rightly regards as part of

the service the State offers to all its
citizens, are a private benefit society for
| awyers.

The fees that I|awers are paid, and the
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services that they give in return, nust also
be studied. A recent survey suggested that in
one crimnal court 79 per cent of barristers

in contested cases and 96 per cent in
uncont ested cases saw their
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clients only on the norning of the hearing.

How much is that worth ?

For Britain at present has a |legal system
whi ch Often | ooks as anachronistic as its wgs
and gowns, a systemin which solicitors are
plentiful in well-to-do areas, and inaccessi-
ble in less fashionable districts; in which
the |aw appears suited only to the property
rights of the niddle class, but oblivious of
the new problens of poorer and less well-
educated people,~ who need help wth their
broken marriages or their |andl ord-and-tenant
di sputes. Sooner rather than later, the | ega

system nust be nade to appear less like a
bastion of privilege, nmore |like a defender of
us all."

The Anerican Medical® Association has cone in for sharp
social criticismand litigative challenge. Wich architect,
engineer or auditor has the art to nake huts, |andscape
little villages or bother about small units ? And which
auditor and conpany secretary has not ~ been Pressured to
break with nmorals by big business ? Qur listening posts are
raw life.
The |Indian Bar and Medicine have a high social ethic upto
now. Even so, Dabol kar(1) cannot be ignored as freak or
recondi te. Doctors have been criticised for unsoci a
conduct . The halo conjured up in the Solicitor’s case
hardly serves to 'de-industrailise’ the professions. After
all, it is not infra dig for lawers,  doctors, engineers,
architects, audi tors, conpany secretaries or ot her
professionals to regard thenselves as workers in their own
sphere or enployers or suppliers of specialised service to
soci ety. Even justicing is service and, but for the
exclusion fromindustry on the score of sovereign functions,
m ght qualify for being regarded as 'industry’ . The plea of
"profession’ is irrelevant for the industrial law except  as
expression of an anathenma. No |egal principle supports it.
Speaki ng generally, the editors of the book Professions for
the People earlier nmentioned state :
"Jethro K. Lisberman (1970, p. 3) warns
"Professionals are dividing the world into
spheres, of influence and erecting |arge signs
saying "experts at work here, do not proceed
further." He shows that via such nechani sns as
l'i censi ng, self-regulation, and politica
pressure the profession are augnenting the
erosion of denmocracy. Professional turf is
now ratified by the rule of law. If there is

the case, it represents a significant
devel opnent : the division of |abour in
soci ety is agai n novi ng t owar ds t he
| egal i sation of social status quo occupationa
role s."
All this adds up to the decanonisation of the noble
pr of essi ons. Assum ng that a pr of essi onal in our
egalitarian ethos is like any other nman of common clay

plying a trade or business, we cannot assent to the cult of
the elite in carving out islands of exception to 'industry’,
(1) Al.R 1976. S.C 242
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The nore serious argunent of exclusion urged to keep the
prof essions out of the coils of industrial disputes and the
enpl oyees’ demands backed by agitations 'red in tooth and

claw is a sublimted version of the sane ar gunent .
Pr of essi onal expertise and excellence with its occupationa
aut onony, ideology, learning, bearing and norality, holds
aloft a standard of service which centres round t he
i ndi vi dual doctor, |awer, teacher or auditor. Thi s

reputation and quality of special service being of the
essence, the <co-operation of the worknen in this core
activity of professional offices is absent. The clerks and
stenos, the bell-boys and doornen, the sweepers and nenials
have no art or part in the soul of professional functions
with its higher code of ‘ethic and intellectual proficiency,

their contribution being peripheral and | owgrade, with no
relevance to theclients’ wants and requirenents. Thi s
conventional nodel is open to the sociological criticism
that it i's an ideological clock conjured up by highborn, a
posture . ‘of © noblesse oblige which is incongruous wth raw
life especially in the denocratic third world and post-
i ndustrial societies. To hugthe past is to materialise the
ghost . The paradi gns of professionalismare gone. 1In the
| ar ge solicitors’ ~ firms, architects ' offices, nmedi ca

pol yclinics and surgeries, we find a hunm ng industry, each
section doing its work with its special flavour and culture
and code, and making the end product worth its price. In a
regul ar factory you have highly skill'ed technicians whose
talent is of the essence, managers whose ability organizes
and workmen whose coordinated input is, from one angle,
secondary, from another, significant. Let us look at a
surgery or walk into arealtor’'s firm ~ Wat~ physician or

surgeon wll not kill if an attendant errs or clerk  enters
wrong or di spenses deadly dose ? One such di saster sonewhere
in the assenbly line operations and the clientele wll be
scared despite the doctor’s distilled skill. The lawer is
no better and just cannot function without the specialised
supportive tools of paraprofessionals like secretaries,
librarians, and |aw knowing steno-typists or  even t he
nmessengers and t el ephone girls. The nystique of

prof essionalism easily nmelts in the hands of nodern socia
scientists who have (as Watergate has shown in Anerica  and
has India had its counterpart?) debunked and stripped the

prof essi onal enperor naked. ’'Altruism has been exposed,
cash has overcone craft nexus and if professionalism is a
mundane ideol ogy, then "profession" and "professional" are
soci ol ogical <contributions to the pile. Anyway, in- the
sophi sti cat ed or gani zati on of expert servi ces, al

occupations have central skills, an occupational code of
ethics, a group culture, sone occupational-authority, and
some pernission to nmonopoly practice from the comunity.
Thi s incisive approach makes it difficult to ’caste-ify or

"class-ify’ the 'liberal professions as part and beyond the
pal e of "industry in our denocracy. W nean no disrespect
to the nenbers of the professions. Even the judicia

profession or admnistrative profession cannot escape the
wi nds of social change. W nay add that the nodern world,
particularly the third world, can hope for a hunan tonorrow
only through professions for the people, through expertise

at the service of the mllions. Indian primtivismcan be
bani shed only by pro bono publico professions in the field
of law, nedicine, education, engineering and what not. But

hat radicalism does not detract from the thesis that
"industry’ does
260
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not spare professionals. Even so, the widest inport nay
still self-exclude the little noffusil |awer, the snall
rural nmedico or the country engi neer, even though a hired
sweeper or factotum assistant nay work with him W see no
rationale in the claimto carve out islets. Look. A
solicitor’s firmor a lawer’s firm becomes successful not
nerely by the talent of a single |awer but by the co-

operative operations of several specialists, juniors and
seni ors. Li kewise the ancillary services of conpetent
st enographers, paralegal supportive services are equally
i mportant. The same test applies to other professions.

The, ~conclusion is inevitable that contribution to the
success of the institution-every professional unit has an
institutional good-will and reputation-cones not nerely from

the professional or specialist but from all those whose
excellence in their respective parts nmakes for the tota

proficiency. We have, therefore, no doubt that the claim
for exclusion on the score of |liberal professions is
unwarranted from a functional or definitional angle. The
fl ood- gat'es of exenption fromthe obligations,under the Act
will be opened if professions flow out of its scope.

Many callings may clamur to be regarded as i bera

professions. |n an age when traditions have broken down and

the old world professions of |iberal descent have begun. to
resort to comercial practices (even legally, as in Anerica,
or factually, as in sone other countries) ‘exclusion under
this new |l abel will be infliction of injury on the statutory
intent and effect.

The result of this discussion is that the solicitors’ case
is wongly decided and nust, therefore, be’ over-ruled. We
nust hasten, however, to repeat that a snmll  category,
perhaps large in nunbers in the nuffasil, may not  squarely
fall within the definition of industry. A-single |awer, a
rural nedical practitioner or urban doctor with a little
assi stant and/or nenial servant may ply a profession but may
not be said to run an industry. That is not because the
enpl oyee does not nmke a contribution nor because the
profession is too high to be classified as a ‘trade or
industry with its conmercial connotations but because there

is nothing Iike organised | abour in such enploynent. The
imge of industry or even quasi-industry is -one of “a
plurality of worknmen, not an isolated or single little

assistant or attendant. The latter category is nore or |ess
i ke personal avocation for livelihood taking sone paid or
part-tinme fromanother. The whol e purpose of the Industria
Di sputes Act is to focus on resolution of ‘industrial dis-
putes and regulation of industrial relations and not to
nmedd| e with every little carpenter in a village or
bl acksmith in a town who sits with his son or assistant to
work for the custoners who trek in. The ordinary spectacle
of a cobbler and his assistant or a cycle repairer- with a
hel per, we cone across in the paynents of cities and ' towns,

repels the idea of industry and industrial dispute. For
this reason, which applies all along the line, to snal

prof essi ons, petty handicraftsmen, donmestic servants and the
like, the solicitor or doctor or rural engineer, even like

the butcher, the baker and the candl estick maker, with an
assistant or without, does not fall within the definition
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of industry. 1In regular industries, of course, even a few
enpl oyees are enough to bring them wthin sec. 2(s).
Q herwi se automated industries will slip through the net.
Educati on

W wll now nove. on to a consideration of education as an
industry.try. If the triple tests of 'systematic activity,
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co-operation between enpl oyer and enpl oyee and production of
goods and services were alone to be applied, a University, a
college, a research institute or teaching institution wll
be an industry. But in University of Delhi(l) it was held
that the Industrial Tribunal was wong in regarding the
University as an industry because it would be inappropriate
to descri be education as an i ndustri al activity.
Gaj endragadkar J. agreed in his. judgrment that the enpl oyer-
enpl oyee test was satisfied and cooperation between the two
was also present. Undoubt edly, education is a subline
cultural service, technological training and personality
builder. A man w thout education is a brute and no body can

quarr el with the proposition that education, in its
spectrum is significant service to the comunity. W have
already given extracts from Australian Judge |Issacs J., to,

substantiate the thesis that education is not nerely
i ndustry but the nother of industries. A philistinic, illi-

terate society will be not nmerely uncivilised but incapable
of i ndustrialisation. Nevert hel ess Gaj endr agadkar J.,
observed

“I't would, no doubt, sound sonewhat strange that education
shoul d be described as industry and the teachers as worknen
wi t hin the nmeaning of the Act, but if the litera
construction for which the respondents contend is accepted,
that consequence nust follow " Wiy is it strange to regard
education as an industry ? Its respectability ? Its lofty
character ? Its professional stanp 2 1ts cloistered virtue
whi ch cannot be spoiled by the comrercial inplications and
the raucous voices of worknmen ? - Two reason concl usion that
i mparting education is an industry. The first ground relied
on by the Court is based upon the prelimnary conclusion
that teachers are not 'worknen' by definition. Per haps,
they are not are given to avoid the because teachers do
not do nmanual work or technical work. W are not too sure
whether it is proper to disregard, with contenpt, manua
work and separate it from education, nor are we too sure
whet her in our technol ogi cal universe, education has to be

excl uded. However, that nmay be a battle to be waged 'on a
later occasion by Ilitigation and we do not -propose to
pronounce on it at present. The Court, in the University of
Del hi, proceeded on that assunption viz. that teachers are

not worknmen, which we will adopt to test the validity of the
argunent.’) The reasoning of the Court is best expressed in
the words of. Gaj endragadkar, J.
"I't is common ground that teachers enployed by
educational institutions, whether the said
institutions are inparting primary, secondary,
col | egi ate or postgraduate education, are. not
wor knmen under s. 2(s), and so, it follows that
the whole body of enployees with whose co-
operation the
(1) [1961] 2 S.C R 7083.
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I ml5
work of inparting education is carried on by educationa
institutions do not fall within the purview of s. 2(s) and
any disputes between them and the institutions whi ch
enpl oyed them are outside the scope of the Act. In other
words, if inparting education is an industry under S. 2(j),
the bulk of the enpl oyees being outside the purview of the
Act, the only disputes which can fall within the scope of
the Act are those which arise between such institutions and
their subordinate staff, the nmenbers of which" nmay fal
under s. 2 (s) In our opinion, having regard to the fact
that the work of education is primarily and exclusively
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carried on wth the assistance of the |abour and co-
operation of teachers, the omi ssion of the whole <class of
teachers, fromthe definition prescribed by s. 2(s) has an
i mportant bearing and significance in relation to the
problem which we are considering. It could not have been
the policy of the Act that education should be treated as
industry for the benefit of a very mnor and insignificant
nunber of persons who nay be enployed by educationa
institutions to carry on the duties of the subordinate
staff. Reading ss, 2(g), (j) and (s) together, we are
inclined to hold that the work of education carried on by
educational institutions |ike the University of Delhi is not
an industry within the nmeaning of the Act."
The second argunent which appealed to the Court to reach
its conclusion is that : "the distinctive purpose and obj ect
of education would nake it very difficult to assimlate it
to the position of ‘any trade, business or calling or service
within the neaning of sec. 2(j)." Wiy so ? The answer is
gi ven by the learned judge hinself
"Education seeks to build up the personality
of the pupil by assisting his physi cal
intellectual, noral and enotional devel opnent.
To speak of this educational process in terms
of industry sounds so. conpletely incongruous
that / one is not surprised that the Act has
del i berately so defined worknen under S. 2(s)

as to exclude teachers fromits scope. Under
the 'sense of values recognised both by the
tradi tional and conservative as well as the
noder n and progressi ve soci al out | ook

teachi ng and teachers are, no doubt, - assigned
a high place of honour and it~ is obviously
necessary and desirable that teaching and
teachers should receive the respect that is
due to them A proper sense of values 'would
naturally hold teaching and teachers in  high
esteem though power or wealth may not be
associated with them It cannot be denied
that the concept of social justice is wde
enough to include teaching and teachers, and
the requirement that teachers should receive
proper enoluments and ot her anmenities which is
essentially based on social justice cannot be
di sputed; but the effect of excluding teachers
"from s. 2(s) is only this that the remedy
available for the betternent of their
financial prospects does not fall ~under the
Act . It is well known t hat Educati on
Departnments of the State Governnments as / wel |l
as the Union Government, and the University
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G ants Conmission carefully consider this
problem and assist the teachers by requiring
the paynent to them of proper scales of pay
and by insisting on the fixation of other
reasonabl e ternms and conditions of service in
regard to teachers engaged in primary and
secondary education and coll egiate education
which fall under their respective jurisdic-
tions. The position nevertheless is clear
that any probl enms connected with teachers and
their salaries are outside the purview of the
Act, and since the teachers form the sole
cl ass enpl oyees with whose co-operation
education is i mpart ed by educati ona
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institutions, their exclusion fromthe purview
of the Act necessarily corroborates t he
concl usi on that education itself is not
without its scope.”

Another reason has also been adduced to
reinforce this conclusion :

ot her educational institutions are not forned
or conducted for nmaking profit; no doubt, the
absence of profit notive would not take the
work of any institution outside S. 2(j) if the
requi renments of the said definition are
ot herwi se satisfied. W have referred to the
absence of profit notive only to enphasise the
fact that the work wundertaken by such

educational institutions differs from the
normal concept of trade or business. | ndeed,
from a rational point of view, it would be
r egar ded as i nappropriate to descri be

education even as a profession. Education in
its true aspect is nore a mssion and a
vocation rather than a profession or trade or
busi ness, ~ however w de may be the denotation

of thetwo latter words under the Act. That
is why wethink it would be unreasonable to
hol d t hat educat i onal institutions are

enployers wthin the neaning of s. 2(g), or
that! the work of teaching carried on by them
is an industry under s. 2(j), because
essentially, the creation of a well-educated
heal t hy . ~young generation imbued. wth a
rati onal progressive outlook on life which is
the sole aimof education, cannot at " all be
conpared or assimlated wth what may be
described as an industrial process."
The Court was confronted by the Corporation of Nagpur where
it had been expressly held that the education departnent of
the Corporation was service rendered by the departnment and
so the subordinate nmenial enpl oyees of the department ' cane
under the definition of enployees and would be entitled to
the benefits of the Act. This was explained away by the
suggestion that "the question as to whether educational work
carried on by educational institutions Iike the University
of Del hi which have been forned primarily and solely for the
purpose of inparting education anmobunts to an industry within
the nmeaning of s. 2(j), was not argued before the Court and
was not really raised in that form™
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We di ssent, w thut npst def er ence, from t hese
propositions and are inclined to hold,as the Corporation of
Nagpur held, that. education is industry, and as |Isaacs J.,
hold, in the Australian case (supra), that education is pre-
em nently service.
The, actual decision in University of Del hi was supported by
anot her ground, nanely, that the predom nant activity of the
university was teaching and since teachers did not cone
within the purview of the, Act, only the incidental activity
of the subordinate staff could fall within its scope but
that could not alter the predom nant character of the insti-
tution.
We may deal with these contentions in a brief way, since the
substantial grounds on which we reject the reasoning have
al ready been set out elaborately. The prenises relied onis
that the bulk. of the enployees in the university is the
teaching comunity. Teachers are not workmen and cannot
rai se disputes under the Act. The subordinate staff being
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only a minor category of insignificant nunbers, the institu-
tion nust be excluded, going by the predom nant character

test. It is one thing to say that an institution is not an
industry. It is altogether ,another thinking to say that a
| arge nunber of its enployees are not worknen’ and cannot
therefore, avail of the benefits of the. Act so the

institution ceases to be an industry. The test is not the
predom nant nunber of enployees entitled to enjoy the
benefits of the Act. The true test is the predom nant
nature of the activity. |In the case of the university or an
educational institution, the nature of the activity is, ex
hypot hesi s education which is a service to the conmunity.
Ergo, the university is an industry. The error has crept
in, if we may so say with great respect, in mxing up the
numerical strength of the personnel with the nature of the
activity.

Secondly there are a nunber of other activities of the
Uni versity Adm nistration, denmonstrably industrial which are
sever abl e al't hough ancillary to the mai n cultura
ent erpri se. For~ instance, a university may have a |arge
printing press as a separate but considerabl e establishnment.
It may have a large fleet of transport buses with an arny of
runni ng staff. It ‘may have a tremendous adm nistrative
strength of officers and clerical cadres. It may have
karantharis of various hues. As the Corporation of Nagpur
has effectively ruled, these operations, viewed in severally

or collectively, may be treated as industry.. It would be
strange, indeed, 'if a university has 50 transport buses,
hiring drivers, conduct ors, cl eaners and wor kshop

technicians. How are they to be denied the benefits of the
Act, especially when their work is separable from academc
teaching, nerely because the buses are owned by ‘the sane
corporate personality ? W find, with all ~defence, " little
force in this process of nullificationof the industria
character of the University s multi-form operations.

The next argunent which has appealed to the Court in  that
case is that education devel ops the personality of the pupi

and this process, if described as i ndustry, sounds
gr ot esque. We are unable to appreciate the force of this
reasoning, if we may respectfully say so. It-is
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true that our social values assign a high place of honour to
education, but how does it follow fromthis that education
is not a service the sequitur is not easily discernible.

The pejorative assunption seens to be that 'Industry’ is
somet hing vulgar, interior, disparagi ng And should  not be
allowed to sully the sanctified subject of education. In
our view, industry is a noble termand enbraces even the

nost sublinme activity. At any rate, in I|egal terninology
located in the statutory definition it is not noney-neking,
it is not lucre-loving, it is not comrercialising, “it is not
profit hunger. On the other hand, a teamof painters who
produce works of art and sell themor an orchestra group
winch travels and perforns and nmakes noney nmay be an
industry if they enploy supportive staff of artistes or

ot hers. There is no regarding touch about 'industry’,
especially in the light of Mahatma Gandhi’s dictum that
" Wor k is Wrship'. I ndeed the, colonial system of

education, which divorced book | earning frommanual work and
practical training, has been responsible for the calamties
inthat field. For that very reason, Gndhiji and Dr. Zakir
Hussai n propagat ed basi c educati on which used work as nodus
operandi for teaching. W have hardly any hesitation in
regardi ng education as an industry.

The final ground accepted by the Court is that education is




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 57 of 81

a mssion and vocation, rather than a profession or trade or
busi ness. The nost that one can say is that this is an
assertion which does not prove itself. Indeed, all life is
a mission and a man without a mission is spiritually still-
born. The high mission of life is the manifestation of the
divinity already in man. To christen education as a
mssion, even iif true, is not to negate its being an
i ndustry. W have to | ook at educational activity from the
angle of the Act, and so viewed the ingredients of education
are fulfilled. Education is, therefore, an industry and
not hi ng can stand in the way of that concl usion.

It may well be said by realists in the cultural field that
educational managenents  depend so nmuch on governnenta
support and sone of them charge such high fees that schools
have becone trade and nmanagers nerchants. Wether this wll
apply to universities or not, schools and coll eges have been
accused, at least in the, private sector, of being tarnished
with trade notives.

Let us trade romantics for realities and see. Wth evening
cl asses; ‘correspondence courses, admi ssions unlimted, fees
and governnent grants escalating,  and certificates and
degrees for prices, educationlegal, medical, technol ogical

school level or collegiate-education-is riskless trade for
cul tural "entrepreneurs and hapless " posts of canpus
(industrial) unrest. I'maginary assunptions are experinents

with untruth.

our conclusion is that the University of Delhi case was
wongly decided and that education can be and is, in its
institutional form an industry.

18-211SCl/ 78
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Are Charitable Institutions Industries ?

Can charity be 'industry' ? This paradox can be unlocked
only by exam ning the nature of the activity of the charity,
for there are charities and charities. The grammar of
| abour law in a pluralist society tells us that the worker
is concerned wth wages and conditions of service, the.
enpl oyer wth output and economes and the comunity with
peace, production and stream of supply. This ~conmplex of
work, wealth and happiness, firnmy grasped, wll _dissolve
the dilemma of the |aw bearing on charitable enterprises.
Charity is free; industry is business. Then how ? A lay
ook nmmy scare; a legal look will, see; a social ook wll
see through a hiatus inevitable in a sophisticated society
wi th organi zational diversity and notivational dexterity.

If we mull over the nmjor decisions, we get a hang  of the

basi c structure of ’industry’ in its |egal anat ory.
Bedrocked on the groundnorms, we nust anal yse the elenents
of charitable econom c enterprises, est abl i shed and

mai nt ai ned for satisfying human wants. Easily, three / broad
categories energe nore may exist. The charitable el enent
enlivens the operations at different levels in | these
patterns and the | egal consequences fences are different,

viewed from the angle of ’'industry’. For i nconme-t ax
purposes, Trusts Act or conpany |law or registration |law or
penal code requirenents the examnation will be different.

W are concerned wth a benignant disposition towards
wor kmen and a, trichotony of charitable enterprises run for
produci ng and/or supplying goods and services, organised
systematically and enpl oyi ng workmen, is scientific.

The first is one where the enterprise, I|ike any other
yields profits but they are siphoned off for altruistic
obj ect s. The second is one where the institution nakes no
profit but hires the services of enployees as in other Ilike
busi nesses but the goods and services, which are the output,
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are nmade available, at low or no cost, to the indigent needy
who are priced out of the market. The third is where the
establishnent is oriented on a humane mission fulfilled by
man who work, not because they are paid wages, but because
they share the passion for the cause and derive job
satisfaction from their contribution. The first tw are
industries, the third not. Wat is the test of identity
whereby these institutions with eleenpsynary inspiration
fall or do not fall under the definition of industry ?

All i ndustries are or gani sed, systematic activity.
Charitabl e adventures which do not possess this feature, of
course, are not industries. Sporadic or fugitive strokes of
charity do 'not becone industries. Al three philanthropic
entities, we have item sed, fall for consideration only if
they invol ve co-operation between enpl oyers and enpl oyees to
produce and/or supply goods and/or services. W assune, al
three do. The crucial difference is over the presence of
charity in the quasi business nature of the activity. Shr
Tar kunde, / based on Safdarjung, submts that, ex hypothesi,
charity frustrates commerciality and thereby deprives it of
the character of industry.
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It is common, ground that the first category of charities is
di squal ified for ~exenption. If a business is run for
producti on and or supply of goods and services with an eye
"on profit, it is plainly an industry. ‘The fact that the
whol e or substantial part of the profits so earned is

di verted for purely charitable purposes does not affect the
nature. of the econonmic activity which involves the co-
operation of enployer and enployee and results in the
production of goods and services. The workers are not
concerned about the destination of the profits. They work
and receive wag leas. They axe treated |ike any. other
workman in any like industry. Al the features of an
i ndustry, as spelt out fromthe definition by the decisions
of this Court, are fully present in those charitable
busi nesses. In short, they are industries. The application
of the inconme for philanthropic purposes, instead of filling
private coffers, makes no difference either to the enpl oyees
of to the character of the activities. Good Samaritans can
he cl ever industrialists.

The second species of charity is really —an allotropic

nmodi fication of the first. |If a kind-hearted busi nessman or
hi gh-m nded industrialist or service-mnded operator hires
enpl oyees |ike his non-philanthropic counter-parts and, in

co-operation with them produces and supplies goods or
services to the lowy and the lost, the needy and the ailing
wi t hout charging themany price or receiving ‘a negligible
return, people regard himas of charitable disposition and
his enterprise as a charity. But then, so far as the
wor kmen are concerned, it boots little whether “he nmakes

avail able the products free to the poor. They contribute
l abour in return for wages and conditions of service. For
them the charitable employer is exactly like a comercial-
m nded enpl oyer. Bot h exact hard work, both pay simlar

wages, both treat them as human nachi ne cogs and nothing
nore, The material difference between the conmercial and the
conpassi onate enployers is not with reference to the workmnen
but with reference to the recipients of goods and services.
Charity operates not vis-a-vis the worknen in which case

they will be paying a |iberal wage and generous extras wth
no prospect of strike. The beneficiaries of the enployees
charity are the indigent consunmers. |Industrial |aw does not

t ake note of such extraneous factors but regul at es
industrial relations between enmployers and enployers and
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wor knmen and wor knen and worknmen. Fromthe point of view of
the worknen there is no charity. For himcharity nust begin
at home. Fromthese strands of thought flows the concl usion
that the 'second group may legitimately and legally be des-
cribed as industry. The fallacy in the contrary contention
lies in shifting the focus from the worker and the
industrial activity to the disposal of the end product.
This |aw has nothing to do with that. The income-tax may
have, social opinion nay have

Sone of the appellants may fall under the second category

just descri bed. VWiile we are not investigating into the
nmerits of those appeals, we may as well indicate, in a
general way, that the Gandh
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Ashram which enpl oys workers |ike spinners and weavers and
supplies cloth or other handicraft at concessional rates to
needy rural consumers, may not qualify for exenption. Even
"so particular “incidents nmay have to be closely probed
before pronouncing wth precision upon the nature of the
activity. If cotton or yarnis given free to workers, if
charkhas are nmade available free for famlies, if fair price
is paid for the net product and substantial charity thus
benefits the simlar undertakings and commercial adventures
do. To qualify for closely into the character of the
enterprise. If enployees are hired and their services are
rewarded by wages-whether on cottage industry or factory
basi s-the enterprises becone industries, even if sone kind
of concession is shown and even if the notive and project
may be to encourage and help Door famlies and find them
enpl oynent . A conmpassionate industrialist i's neverthel ess
an industrialist. However, —if ,raw paterial  is made
available free and the finished product is fully paid for-
rat her exceptional to inagine-the conclusion may be hesitant
but for the fact that the integrated adnmi ni strative
purchase, marketing advertising and other functions are |ike
in trade and business. This makes themindustries. Nobl e
obj ectives, pious purposes, spiritual foundation,% and
devel opnental projects are no reason not to inplicate /'these
institutions as industries.

W now nove on to econonic activities and occupations of an
altruistic character falling under the third category.

The heart of trade or business or analogous activity is
organi sation with an eye on conpetitive efficiency, by
hiring enployees, systematisiig processes, producing goods
and services needed by the community and obtaining noney’'s
worth of work fromenployees. |f such be the nature of
operations and enployer-enployee relations which make an
enterprise an industry, the notivation of the enployer in
the final disposal of products or profits is immterial
Indeed the activity is patterned on a comercial” basis,
judged by what other similar undertakings and conmercia
adventures do. To qualify for exenption fromthe definition
of ’industry’ in a case where there are enployers and
enpl oyees and systematic activities and producti on of goods
and services, we need a totally different orientation
organi sation and nmethod which will stanp on the enterprise
the inprint , of cormerciality. Special enphasis, in such
cases, must be placed on the central fact of enployer-
enpl oyee relations. If a philanthropic devotion is the
basis for the charitable foundation or establishment, the
institution is beaded by one who whol eheartedly dedicates
hinself for the mission and pursues it wth passion
attracts Others into the institution,. not for wages but for
sharing in the cause and its fulfillment, then the
undertaking is not 'industrial’.. Not that the presence of
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charitable inpulse. extricates the institution from the
definition in Sec. 2(j) but that there is no economc
relationship such as is found in trade or business between
the head who enpl oys and the others who enotively flock to
render service. In one sense, there are no enployers and
enpl oyees but crusaders all. In another sense, there is no
wage basis for the enpl oynent but voluntary par-
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ticipation in the production, inspired by lofty ideals and
unm ndful of renuneration, service conditions and the Eke.
Supposing there | Ashramor Oder with a guru or other head.
Let wus further is an assunme that there is a band of
di sci pl es, devotees or priestly subordinates in the- Oder
gat hered together for prayers, ascetic practices, bhajans,
nmedi tati on and worshi p.~ Supposing, further, that outsiders
are also invited daily or occasionally, to share in the
spiritual proceedings. And, let us assune that all the
i nmates” of the Ashram and nmenbers of the Oder, invitees,
guests, and other outside participants are fed, accommpdated
and | ooked  after by the institution. |In such a case, as
of t en happens, the cooki ng and the cleaning, the bed-naking
and. service’ may often be done, at |east substantially by
the Ashramites thenselves: They may chant in spiritua
ecstasy even as material goods and services are nade and
served. They nmay affectionately | ook after the guests, and,
all this they nay do, not for wages but for the chance to
propitiate the Master, work selflessly and acquire spiritua
grace. It may well be that they nay have surrendered their
lucrative enmploynment to cone into the holy institution. It
may al so be that they take some small pocket nmoney from the
donations or takings of the institution. “Nay nore, there
may be a few scavengers and servants, a part-tinme auditor or
account ant enpl oyed on wages. |If the substantial nunber of
partici pants in maki ng- avail abl e goods and services, if the
substantive nature of the work, as distinguished from
trivial items, is rendered by voluntary wagel ess sishyas, it
is 1inpossible to designate the institution as an industry,
notw t hstandi ng a nargi nal few who are enpl oyed on‘a regul ar

basis for hire. The reason is that in the crucial

substantial and substantive aspects of _institutional Ilife
the nature of the relations between the participants is non-
i ndustrial . Per haps, when Mahatma Gandhi lived in
Sabarmat i, Aur obi ndo had hi s hal | owed si | ence in

Pondi cherry, the inmates bel onged to this chastened brand.
Even now, in many foundations, centres, nonasteries,  holy
orders and Ashrans in the East and in the west, spiritua
fascination pulls men and wonen into the precincts and they
work tirelessly for the Maharishi or Yogi or Swamji and are
not wage earners in any sense of the term Such people are
not worknmen and such institutions are not industries despite
sone nenials and some professionals in a vast conplex being

hired. We rnust | ook at the predom nant character of the
institution and the nature of the relations resulting.in the
production of goods and services. Stray wage- ear ni_ng

enpl oyees do not shape the soul of an institution into  an
i ndustry,

It nowremains to nake a brief survey of the precedents on
the point. One case which is germane to the issue i s Bonbay
Pinjrapole(l). A Bench of this Court considered the earlier
case-law, including the decisions of the H gh Courts bearing
on humane activities for the benefit of sick aninals. Let
there be no doubt that kindness to out dumb brethren

especially invalids, springs fromthe highest notives of
fellow feeling. In the land of the Buddha and Gandhi no one
dare argue to the contrary. So let there be no m staking
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our conpassionate attitude to suffering creatures. It is

| audabl e and situations dedicated to anelioration of
conditions of animals deserve encouragenment fromthe State
and affluent philanthropists. But these considerations have
no bearing on the <crucial factors which invoke the
application of the definition in the Act as already set out
el aborately by wus. "The manner in which the activity in
guestion is organised or arranged, the condition of the
cooperati on between the enpl oyer and the enpl oyee necessary
for its success and its object to reader material service to
the community" is a pivotal factor in the activity-oriented
test of an 'industry’'. ~ The conpassionate notive and "he
charitable inspiration are noble but extraneous. | ndeed’

medical relief for ~human beings made available free by
regul ar hospitals, run by governnent or philanthropists,
enpl oying doctors and supportive staff and business-Ilike
terns, may not qualify for exenption fromindustry. Service
to animals cannot be on a higher footing than service to
humans. Nor is it possible to contend that |ove of aninals
is religious or spiritual any nore than | ove of human-beings
is. Apinjrapole is no church, nosque or tenple. Therefore,

wi t hout going into the dairying aspects, income and
expendi ture and ot her features of Bonbay Pinjrapole, one may
hold that the institution is an industry. ‘After all, the

enpl oyees are engaged, on ordinary econonic terns and wth
condi tions of service as in other business institutions and
the activities also have organisational conparability to
ot her profit-making dairies or Pinjrapoles. VWhat is
different is the charitable object. Wat is. compn is the
nature of the enployer enployees relations. The concl usion
notwi thstanding the hunmanitarian overtones, is that such
organi sations are also industries. O course, in Bonbay
Pi njrapol e the same concl usi on was reached but on different
and, to sonme extent faulty reasoning. For, the assunption
in the judgnent of Mtter J., is that if the incone were
nostly from donations and the treatnment of animals were
free, perhaps such charity, be it a hospital for humans or
animal s, may not be an industry. W agree with the holding,
not because Pinjrapol es have commercial notives but because,
despite conpassionate objectives, they share business-1ike
orientation and operation. Inthis view, section 2(j)
applies.
We nmay proceed to consider the applicability of Sec. 2(j) to
institutions whose objectives and activities cover the
research field in a significant way. This has been the bone
of contention in a few cases in the past and in one of  the
appeal s argued at considerable Iength and with considerable
force by Shri Tarkunde who has presented a panoram c vi ew of
the entire subject in his detailed submissions. An  earlier
decision of this Court, The Ahmedabad Textile Industries
Research Association(1l)case has taken the view that  even
research institutes are roped in by the definition but |ater
judicial thinking at the High Court and Suprenme Court |evels
has |eaned nore in favour of exenption where profit-notive
has been absent. The Kurji Holy Family Hospital (2) was held
not to be an industry because it was a

(1) [1961] 2 S.C.R 480.

(2) [1971] 1 S.C.R 177.
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non-profit-making body and its work was in the nature of
training, research and treatnent. Likewise in Dhanrajgirji
Hospital v. Wrkmen(1l) a bench of this Court held that the
charitable trust which ran a hospital and served research
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purposes and training of nurses was not an industry. The
H gh Courts of Mdras and Kerala have also held that
research institutes such as the Pasteur |Institute, the
C.S.I.R and the Central Plantation Crops Research Institute
are not industries. The basic decision which has gone
agai nst the Ahnedabad Textile case is the Safdarjung case.
"W nay briefly examine the rival view points, although in
subst ance we have already stated the correct principle. The
view that comends itself to us is plainly in reversal of
the ratio of Safdarjung which has been wongly decided, if
we nmay say so with great respect.

Resear ch
Does research involve collaboration between enployer and
enpl oyee ? It does. The enployer is the institution, the
enpl oyees are the scientists, para-scientists and other
personnel. 1s scientific research service ? Undoubtedly it
is. Its discoveries are valuable contributions to the
weal th ~of the nation.” Such discoveries may be sold for a
heavy price in the industrial or other narkets. Technol ogy
has to 'be plate for and technological inventions and
i nnovati ons may be patented and sold. In our scientific and
technol ogi cal age nothi ng has nore cash value, as intangible
goods and invaluable services, than discoveries. For
i nstance, the discoveries of Thomas Alva Edison made him
fabul ously rich. /It has been said that his brain had the
hi ghest cash value in history for he nmade the world vibrate
with the mracul ous di scovery of recorded, -sound. Unli ke
nost inventors, he did not have to wait to get his reward in
heaven; he received, it munificently on this gratified and
grateful earth, thanks to conversion of his inventions into,
noney a plenty. Research benefits industry. Even though a
research institute nay be a separate -entity disconnected
fromthe many industries which funded the institute itself,
it can be regarded as an Organisation, propelled by
systematic activity, nodeled on co-operation bet ween
enpl oyer and enpl oyee and cal cul ated to throw up di scoveries
and inventions and useful solutions which benefit individua
i ndustries and the nation in terns of goods and services and
weal t h. It follows that research institutes, -albeit run
wi thout profit-notive, are industries.
True Shri Tarkunde is right if Safdarjung s rightly

deci ded. The concl udi ng portions of that decision proceed
on the tooting that research and training have an
exclusionary effect. That reasoning, as we have already
expounded, hardly has our approval.

Clubs : Are clubs industries ? The wide words used in Sec.
2(f) if applied without rational I|imtations, ~may cover
every bi | at er al activity even spiritual, religious,
donestic, conjugal, pleasurable or political. But

functional circunscriptions spring fromthe subject-matter
and other cognate. considerations already set out “early in

this judgnent. Industrial law, any law, nmay insanely
run anok if limtless

(1) AI.R 1975 S. C. 2232.
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lexical liberality were to inflate expressions into bursting

point or proliferate odd judicial arrows which at random
sent, hits many an irrelevant mark the |egislative archer
never meant. To read down words to yield relevant sense is
a pragmatic art, if care is taken to eschew subjective
projections masked as judicial processes. The true test as
we apprehend from the economic history and functiona

phil osophy of the Act is based on the pathol ogy of
i ndustri al friction and explosion i mpedi ng conmuni ty
producti on and consunption and inperiling peace and wel fare.
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Thi s social pathology arises fromthe exploitative potential
| atent in organized enpl oyer-enpl oyee relations. So, where
the dichotony of enployer and worknen in the process of
material production is present, the service of economc
friction and need for conflict resolution show up. The Act
is meant to obviate such conformation and ’industry’ cannot
functionally and defunctionally exceed this object. The
guestion is whether in a club situation-or of a co-operative
or even a nonastery situation, for that matter a dispute
potential of the nature suggested exists. |If it does, it is
an industry, since the basic elements are satisfied. |If
productive cooperation between enployer and enployee is
necessary, conflict between themis on the cards, be it a
social club, nutual benefit society, pinjarapole, public
service or professional office. Tested on this touchstone,
nost clubs will fail to qualify for exenption. For cl ubs
gentl emen clubs proprietary clubs service clubs investmnent
clubs, ~sports clubs,” art clubs mlitary clubs or other
brands' of recreational associations- when x-rayed from the
i ndustrial angle project a picture on the screen typical of
enpl oyers-hirings enpl oyees for wages for rendering services
and/ or supplying goods on a systematic basis at specified

hour s. There is a co-operation the club managemnent
providing the capital, the raw material the appliances
and auxiliaries and t he cooks, wai t ers, bel

boys, pickers bar naids or other servants naking avail abl e
enj oyabl e eats, pleasures and ot her perm ssible services for
pai d by way of subscriptions or bills charged. The club
life' the warm conpany, the enrichnment of the spirits and

freshening of the mnd are there But thesebl essings do

not contradict the co-existence of an ’'industry in the
technical sense. Even tea-tasters, hired for high wages, or
conmer ci al art troupes or ganes t eans renmuner at ed

fantastically, enjoy conmpany, taste, travel and ganes; but,
elenentally, they are worknmen wth enployers above and
together constitute not nerely entertainment groups but

i ndustries under the Act. The protean hues of human
or gani zati on pr oj ect delightfully di fferent desi gns
dependi ng upon the |[egal prismand the filtering

process used. No one can value of club life; neither can
anyone blink at the |legal result of the organization.
The only ground to extricate clubs from the coils of

industrial law (except specific statutory provision) is
absence of enployer enployee co-operation on the- ~famliar
luring-firing pattern. Before we explain this possible

exenption and it applies to many clubs at the poorer |evels
of society we nmust nmeet anot her subm ssion nade by counsel
Clubs are exclusive; they cater to needs and pleasures of
menbers, not of the comunity as such and this latter
feature salvages them from the clutches of industria
regul ation. W do not agree,
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Clubs are open to the public for nenmbership subject to their
own bye-laws and rules. But any nenber of the comunity
conplying with those conditions and waiting for his turn has
reasonabl e chance of nmenbership. Even the world' s summt
club-the United Nations has cosm c nenbership subject to
vetoes, qualifications, voting and what not. What we nean
is that a club is not alinted partnership but formed from
the comunity. Moreover, even the nost exclusive clubs of
i nperial vintage and cl ass snobbery admit nenbers’ guests
who are not specific souls but come fromthe unrefused
conmunity or part of a community. Cubs speaki ng
generally are social institutions enlivening conmunity life
and are the fresh breath of relaxation in a fadedsociety.

price
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They serve a section and answer the doubtful test of serving
the conmmunity. They are industry.

W have adverted to a possible category of clubs and
associ ati ons which may swimout of the industrial pool-we
nmean sel f serving clubs, societies or gr oups or
associ ations. Less fashionable but nore nunerous in a poor
popul ous, culturally hungry country with denbcratic urges
and yout hful vigour is this species. Lest there should be a
rush by the clubs we have considered and dismissed to get
into this proletarian brood if we nmay so describe them to
identify, not at all to be pejorative,-we nust elucidate.

It is a comon phenonenon in parts of our country that
wor kers, harijans, student youth at the lower rung of the
soci oeconom ¢ | adder weaker sections |like wonen and |ow
i ncome, groups quench their cultural thirst by formng
gregarious organi sations nmainly for recreation. A few books
and nmgazi nes, a manuscript house nagazine contributed by
and circulated anmong nmenbers, a football or volley ball game

in the evenings-not golf, billiards or other expensive ganes
a nmusic  or drama group, an-annual day, a conpetition and
pretty Ilittle prizes and famly get together and even
organi sing occasional neetings inviting V.1.Ps.-these tiny
yet | uscent cul tur al bal I s dot our prol etarian
cheer| essness. And t hese hopeful organisns, if fostered,

give a nass spread /for our national awakening for those for
whom no devel oprental’ bells yet tol

Even these people’ s organs cannot be non-industries unless
one strict condition is fulfilled. They 'should be-and
usual |y are-self-serving. They are poor nen’s clubs w thout
t he wherew thal of a Gyankhana or C.C. |. which reacted this
court for adjudication.  Indeed, they rarely reach a court
being weasily priced out of our expensive judicial ' nmarket.
These sel f-service clubs do not have hired enpl oyees to cook
or serve, to pick or chase balls, to tie up nets or | arrange
the cards table, the billiards table, the bar and the bath
or do those el aborate busi ness nanagenent chores  of the
well-run city or country clubs. The nmenbers cone and
arrange things for thenselves. The secretary, an elected
nmenber, keeps the key. Those interested in - particular
pursuits organise those terns thenselves. Even the snal
accounts or clerical itens are maintained by one menber _or
other. On special evenings all contribute efforts to nake a

good

19-211 SCI /78
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show, excursion, joy picnic or anniversary celebration. The
dynam c aspect is self-service. |In such an institution, a

part-time sweeper or scavenger or nulti-purpose attendant
may sonetines exit. He may be an enployee. This nargina
el enent does not transforma little association into an
i ndustry. W have projected an inprecise profile and there
may be minor variations. The central thrust of our pro-
position is that if a club or other like collectivity has a
basic and dom nant self-service nechanism a nodicum  of
enpl oyees at the periphery will not netanorphose it into a
conventional club whose verve and virtue are taken care of
by paid staff, and the nenbers’ role is to enjoy. The snal

man’s Nehru Cub (Gandhi G anthasala, Anna Manram Netaji
Youth Centre, Brother Miusic Cub, Miuslim Sports Cub and
like organs often naned after natural or provincial heroes
and manned by nenbers thensel ves as contrasted wth + he
upper bracket’'s Gyankhana O ub, Cosnopolitan Cub, Cricket
Club of, India, 'National Sports C ub of I|India whose badge
is pleasure paid for and provided through skilled or sem -
skilled catering staff. W do not deal with hundred per
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cent social service clubs which neet once in a way, hire a
whole evening in sonme hotel, have no regular staff and
devote their energies and resources also to social service

proj ects. There ire many brands and we need not deal wth
every one. Only if they answer the test laid down
affirmatively they qualify.

The |eading cases on the point are Gyankhana and C.C.1. W

nust deal with them before we conclude on this topic.

The Madras Gynkhana C ub, a bl ue-bl ooded, nenbers’ club has
the socialite creamof the city onits rolls. It offers
choice facilities for golf, tennis and billiards, arranges
dances, di nners and refreshnents, entertains and
accommopdat es guests and conducts tournanents for menbers and
nonmenbers. These are all activities richly charged with
pl easurabl e service. For fulfilment of these objects the
club enploys officers, caterers, and others on reasonable

sal ari es. Does this club becone an industry ? The |abe
matters little; the substance is the thing. A night «club
for priced nocturnal sex is a lascivious "industry'. But a

l[iterary " club, ~nmeeting weekly to read or discuss poetry,
hiring a venue and running solely by the self-help of the
participants, is not. Hi dayatullah C J., in Gynkhana ruled
that the club was not an 'industry’. Reason ? ’'An industry
is thus said to involve cooperation between enployer and
enpl oyees for the object of satisfying material human needs
but not for oneself nor for pleasure nor necessarily- for
profit.’
"I't is not of any consequence that there is.
no profit motive because that is. considered
imuaterial. It is-also true that the affairs
of the club are organised i nthe way  business
is orgainsed, and that there is production of
material and other services-and in a limted
way production of material goods mainly in the
catering departnent. But these circunstances
are not truly representative in the case of
the club because (the services are/ to the
nmenbers thensel ves for their own pleasure and
anusenment and the
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mat eri al goods are for their consunption. I'n
other words, the club exists for its nmenbers.
No doubt occasionally strangers also benefit
fromits services, but they can only do so on
invitation of nenbers. No one outside the
list of nenbers has the advantage of these
services as of right. Nor can t hese,
privileges be bought. In fact they are
avai l abl e only to menbers or through nenbers.
If today the <club were to stop entry of

out si ders, no essential change in its
character vis-a-vis the nenmbers would take
pl ace. In other words, the circunstances that

guests are admitted is irrelevant to determne
if the club is an industry. Even wth the
adm ssion of guests being open the cl ub
remains the sane, that is to say, a nenber’s
sel f-serving institution. No doubt t he
material needs or wants of a section of the
conmunity 1is catered for but that is not
enough. This nmust be done as part of trade or
busi ness or as undertaki ng anal ogous to trade
or busi ness. This elenent is conpl etely
mssing in a menbers’ club

Wiy is the, club not an industry ? It involves cooperation
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of enployer and enployees, organised like in a trade and
calculated to, supply pleasurable utilities to nenbers and
ot hers. The | earned Judge agrees that 'the material needs
or wants of. a section of the conmunity is catered for but
that is not enough. This nmust be done as part of trade or
business or as an undertaking analogous to trade or
busi ness. This elenent is conpletely missing in a nenbers’
cl ub.

"This elenent’? What el enent nakes it anal ogous to trade?
Profit notive ? No, says the learned judge. Because it is a
self serving institution ? Yes ? Not at all. For, if it is
sel f-service then why the expensive establishnent and staff
with high salary bills ?2 It is plain as day-light that the
club nmenbers do nothing to produce the goods or services.
They are rendered by enployees who work for wages. The
nmenbers nerely enjoy club life, the geniality of conpany and
exhilarating camaraderie, to the acconpani nent of dinners,
dance, ganes and thrills. The ’'reason’ one may discover is
that it /is -a nmenmbers’ club in the sense that ’'the club

bel ongs to nenbers for the tinme being on its, [list of
nmenbers and that is what nmatters. Those nenbers can dea
with the club as they Iike. Therefore, the <club is

identified with its nenbers at a given point of tinme. Thus,
it cannot be said that the club has an existence apart from
the nenmbers’.

We are intrigued by this reason. The ingredients necessary
for an industry are present here andyet it-is declared a
non-i ndustry because the club belongs to nenbers only. A
conpany belongs to the shareholders only; a co-operative
bel ongs to the share nenbers only; a firm of ‘experts bel ongs
to the partners only. And yet, if they enploy workmen with
whose co-oppration goods and services are nade available to
a section of the comunity and the operations are organised
in the manner typical of business method and Organisation

the conclusion is irresistible that an ’industry’ energes.
Li kewi se, the
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nmenbers of a club nay own the institution and beconme the em
pl oyers for that reason. It is transcendental” logic to

jettison the inference, of an 'industry' from-such a factua

situation on the ingenious plea that-a club ’'belongs to
menbers for the time being and that is what matters’. We
are inclined to think that that just does not matter. The
Gynkhana case, we respectfully hold, is wongly decided.

The Cricket Club of India(l) stands in a worse position. It
is a huge undertaking with activities wi de-ranging, with big
budgets, army of staff and profit-nmaki ng adventures. |ndeed,
the, menbers’ share in the gains of these adventures by

getting noney sworth by cheaper accommopdation, free or

| ow priced tickets forentertai nnent and concessi ona
refreshnents; and yet Bhargava J, speaking for the  Court
held this mammoth i ndustry a non-Industry. Wy’ is t he

promoti on of sports and ganmes by itself a legal reason for
excluding the organisation fromthe category of industries
if all the necessary ingredients are present? |s the fact
that the residential facility is exclusive for nmenbers an
exenptive factor? Do not the nenbers share in the profits
through the invisible process of |ower charges ? Wen al

these services are rendered by hired enpl oyees, how can the
nature of the activity be described as sel f-service, wthout
taking liberty with reality ? A nunber of utilities which
have noney’'s worth, are derived by the nenbers. An
indefinite section of the community entering as the guests
of the nenbers also share in these services. The testinony
of the activities can | eave none in doubt that this col ossa
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"club” is a vibrant collective undertaking which offers
goods and services to a section of the conmunity for paynent
and there is co-operation between enpl oyer and enployees in
this project. The plea of non-industry is unpresentable and
exclusion is possible only by straining law to snapping
poi nt to sal vage a certain cl ass of socialite
est abl i shnents. Presbyter is only priest wit large. club
is industry manu brevi.

Co- operati ves.

Co-operative societies ordinarily cannot, we feel, fal

outside Sec. 2 (j) After all, the society, a legal person
is the enployer. The nenbers and/or others are enployees
and the activity partakes of the nature of trade. Merel y

because Co-operative enterprises deserve State encouragenent
the definition cannot be distorted. Even if the society is
wor ked by the menbers only, the entity (save where they are
few and self-serving) is an industry because the nenber-
wor ker s are pai d wages and there can be di sputes about rates
and different scales of wages anbng the categories i.e.
wor ker s and-wor kers or between workers and enpl oyer. These
soci eti es edit societies, marketing Co- operati ves, ,
producers’ or consuners’ societies or apex societies-are
i ndustries.

Do credit unions, organised on a cooperative basis, scale
the definitional walls of industry ? They do. The judgnent
of the Australian H gh Court in The Queen v. Marshall Ex
Parte Federated Cerks Union

(1) [1969] 1 S.C. R 600.
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of Australia(l) helps reach'this conclusion. There, a
credit union, which was a co-operative -association which
pooled the savings of small people and made loans to its
menbers at low interest, was considered fromthe point of

view of industry. Admittedly, they were credit unions
i ncorporated as co-operative societies and the thinking of
Mason J., was that such institutions were industrial in
character. The industrial mechani'smof society according to
Starke J, included "all those bodies 'of men associated, in

various degrees of conpetition and cooperation, to win their
living by providing the conmmnity with some service which it
requires’ Mason J., went a step further to hold that even if
such credit unions were an adjunct of industry, they could
be regarded as industry.

It is enough, therefore, if the activities carried on- by
credit unions can accurately be described as incidental to
industry or to the organi zed production, transportation or
distribution of conmpodities or other forms of materia

weal t h. To our mnds the evidence admts of no doubt  that
the activities of «credit unions are incidental in 'this
sense.

This was sufficient, in his view, to conclude that (credit
unions constituted an industry under an Act which has
resenmbl ance to our own. In our view, therefore, societies
are industries.

The Safdarjung Hospital Case.

A sharp bend in the course of the Law cane when Safdarjung
was deci ded. The present reference has cone fromthat |and
mark case and, necessarily, it clains our close attention

Even so, no lengthy discussion is called for, because the
connotation of ’'industry' has already been given by us at
sufficient length to demarcate out deviation from the
deci sion in Safdarjung.

Hi dayatullah C. J., considered the facts of the appeals
cl ubbed together there and held that all the three
institutions in the bunch of appeals were not industries.
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Abbrevi at ed reasons were given for the holding in regard to
each institution, which we nmy extract for preci se

under st andi ng
"It is obvious that Safdarjung Hospital is not
enmbarked on an econom c activity which can be
said to be analogous to trade or business.
There is no evidence that it is nore than a
pl ace where persons can get treated. This is
a part of the functions of Governnent and the
Hospital is run as a Departnent of Governnent.
It cannot, therefore, be said to be an

i ndustry.

The Tubercul osi s Hospi t al is not an
i ndependent institution. It is a part of the
Tuber cul osi s Associ ation of I ndi a. The
hospi t al is wholly charitable and is a

research _institute. The domi nant purpose of
the Hospital is research and training, but as
research and training cannot be given w thout
beds in a hospital, the hospital is, run
Treatnment is thus a-part of research and

traini ng. In t hese ci rcumnst ances
e
Tuber cul osi's Hospital cannot be described as
i ndustry.
(1) [21975] 132 C. L.R 595.
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The objects of the Kurji Holy Family Hospita
are entirely charitable. It carries on work
of training research and treatnent. Its
i nconme [ nostly from~ donations and
di stribution of surplus as profit. is
pr ohi bi t ed. It is, therefore, clear that it

is not an industry as laid down in the Act."

Even a cursory gl ance nmakes it plain that the | earned 'Judge
t ook the view that a place of treatnment of patients

run as a departnent of government, was not an /industry
because it was a part of the functions of the governnent. W
cannot possibly agree that running a hospital, which’ is a
wel fare activity and not a sovereign function, cannot be an
i ndustry. Likew se, dealing with the Tubercul osis Hospita

case, the |learned Judge held that the hospital was wholly
charitabl e and al so was a research i nstitute:
Primarily, it was an institution for research and training.
therefore, the Court concluded, the institution could not be

described as industry. Non sequitur.’ Hospital facility,
research products and training services are surely services
and hence industry It is difficult to agree that a
hospital is not an industry. In the third case the / sane

factors plus the prohibition of profit are relied on by the
Court. We find it difficult to hold that absence of, profit,
, Or functi ons. of training and research, t ake the
institution out of the scope of industry.

Al though the facts of the three appeals considered in
Safdarjung related only to hospitals wth research and
trai ni ng conponent, the bench went extensively into a survey
of the earlier precedents and crystallisation of criteria
for designating industries. After stating that trade and
busi ness have a w de connotation, Hidayatullah, C J., took
the view that professions nust be excluded fromthe anbit of
i ndustry; "A  profession ordinarily is an occupati on

requiring intellectual skill, often coupled wth nmanua
skill. Thus a teacher uses purely intellectual skill, while
a painter uses both. In any event, they ate not engaged in

an occupation inwhich enployers and enpl oyees

th
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cooperate in the production orsale of comodities or
arrangenent for their production or sale or distribution
and their services cannot be described as naterial service".
We are unable to agree with this rationale. It is difficult
to wunderstand why a school or a painting institute or a
studi o which uses the services of enployees and renders the
service to the conmunity cannot be regarded as an industry.
VWhat is nore baffling is the subsequent string of reasons
presented by the | earned Judge
"What is neant by 'material services' needs
some explanation too. Material services are
not services which depend wholly or largely
upon the contribution of professional know
| edge kill or dexterity for the production of
a result. Such servi ces bei ng gi ven
i ndi vi dual l'y—and by individuals are services
no _doubt but not-material services. Even an
establ i shnent where many such operate cannot
be sai d to convert their pr of essi ona
services-into material services. Materi a
servi ces involve an- activity carried on
t hrough co-operation
279
bet ween enpl oyers and enployers and enpl oyers
to provide the community with the use of
sonet hing such as el ectri cpower, wat er,
transportation nmildelivery tel ephones and
the like. In providing the services there nmay
be empl oynent of trained nmen and even
prof essional nmen but the enphasis is not on
what these nen do but upon the productivity of
a service organised as an industry and
commercially valuable.” Thus the services of
pr of essi onal men involving benefit to | indivi-
duals according to their needs, such as
doctors, teachers, |lawers, solicitors etc.
are easily distinguishable from an /activity
such as transport service. The latter is of
a comercial character in which sonething is
brought into existence quite apart from the

benefit to particular individuals. 1t is the
production of this sonething whi ch i s
descri bed as the production of nat eri al
services.’

Wth the greatest respect to the |l earned Chief Justice, the
argunents strung together in this paragraph are too nunerous
and subtle for us to inmbibe. It is transcendental to define
material services as excluding professional services. We
have explained this position at sone length elsewhere in
this judgnment and do 'not feel the need to repeat. Nor are
we convinced that Gynmkhana and Cricket Club of India are
correctly decided. The |earned Judge placed accent on the
non-profit maki ng nenbers club as being outside the pale of
trade or industry. W demur to this proposition

Anot her intriguing reasoning in the judgnent is that the
Court has stated "it is not necessary that there nust be a
profit notive but the enterprises nust be anal ogous to trade
or business in a comercial sense". However, sonewhat
contrary to this reasoning we find, in the concluding part
of the judgnment, enphasis on the non-profit maki ng aspect of

the institutions. Equal |y puzzling is the reference to
"commerci al sense" what precisely doer, this expressi on nean
? It isinteresting to note that the word "conmercial" has
nore than one semantic shade. If it nmeans profit-making,

the reasoning is self,contradictory. |If it nmerely neans a
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commercial pattern of organisation, of hiring and firing
enpl oyees, of indicating the nature of enployer-enployee,
relation as in trade or conmercial house, then the activity
oriented approach is the correct one. On that footing, the
concl usi ons reached in that case do not follow. As a natter
of fact, Hidayatullah, CJ., bad in Gynkhana turned down,
the test of comerciality : "Trade is only one aspect of
industrial activity.......... ...... This requires co-
operation in sone form between enpl oyers and worknen and t he
result is directly the product of this association but not
necessarily conmercial". I ndeed, while dealing with the
reasoning in Hospital Mazdoor Sabha he observes : "If a
hospital, nursing hone or a dispensary is ran as a business,
in a comercial way, there may be found elenents of an
i ndustry there". This facet suggests either profit notive,
which ' has, been expressly negatived in the very case, or
commercial -type of activity, regardless of profit, which
affirms the test which we have accepted, nanely, that there
nmust be ‘enployer--enployee relations nore or less on the
pattern of
280
trade or business. Al that we can say is that there are
different. strands of reasoning in the judgnment which are
somewhat difficult to, reconcile. O " course, when the,
| earned judge states that the use of the first schedule to
the Act depends on the condition precedent of the existence
of an industry, we agree.. But, that by itself does not mean
that a hospital cannot be regarded as an industry, profit-or
no profit, research or no research. W have adduced enough
reasons in the various portions-of this judgnment to regard
hospitals, research institutions and training centres as
val uabl e material services to the comunity, qualifying for
coming within sec. 2(j). W nust plainly state that ' vis-a-
vis hospitals, Safdarjung was wrong and Hospital | Mazdoor
Sabha was right.
Because of the problens of reconciliation of apparently
contradictory stands of reasoning in Safdarjung we find,
subsequent cases of’ this Court striking different notes.
In fact, one of us (Bhagwati J.), in |Indian Standards
Institution (1) referred, even at. the opening, "to the
baffling, perplexing question which, judicial ventures had
not solved. W fully endorse the observations of the Court
inl.S|I.
"So infinitely varied and nmany-sided is hunan
activity and with the incredible growh and
progress in all branches of know edge and ever
wi deni ng areas of experience at all levels, it
is becomng so diversified and ‘expanding in
so. many directions hitherto unthought  of,
that no rigid and doctrinaire approach can be
adopted in considering this question. - Such an
approach would fail to neasure up to the needs
of the growing welfare state whi ch is
constantly engaged in undertaking new -and
varied activities as part of its soci a

wel fare policy. The concept of industry,
which is intended to be a convenient and
effective tool in the hands of industria

adjudi cation for bringing about industria
peace and harnony, would |lose its capacity for
adj ustrrent and change. It would be petrified
and robbed of its dynam c content. The Court
should, therefore, so far as possible avoid
formulating or adopting generalisations and
hesitate to cast the concept of industry in a




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 71 of 81
narrow rigid nmould which would not pernit of
expansi on as and when necessity ari ses. Only

some working principles nay be evol ved which
woul d furni sh guidance in determ ning what are
the attributes or characteristics which would
ordinarily indicate that an wundertaking is
anal ogous to trade or business".
Qur endeavour in this decisionis to provide such working
principles. This Court, within a few years of the enactnent
of the salutary statute, explained the benign sweep of
"industry’ in Banerji which served’ as beacon in |ater years
Ahrmedabad Textile Research acted on it, Hospital Mazdoor
Sabha and Nagpur Corporation marched in its sheen. The |aw
shed steady |ight on industrial inter-relations and the
country’s. tribunals and courts settled down to evolve a
progressive |abour jurisprudence, burying the bad nenories
of laissez faire and bitter struggles.
(1) [21976] 2 S.C.R 138.
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in this field and nourishing new sprouts of legality
fertilised by the semnal ratio in Banerji |ndeed, every
great judgnment is not nerely an adjudication of an existing
lis but an appeal addressed by the present to the emerging
future. And here the future responded, harnonising with the
human escape hopefully projected by Part IV of the Consti-
tution. But the drama of a nation's life, especially when
it confronts die-hard forces, develops situations of
imbroglio and tendencies to back-track. And Law quibbles
where Life wobbles. ‘Judges only read signs and translate
synmbols in the national sky. So-ensued An era of islands of
exception dredged up by judicial process. Geat clubs were
privileged out, liberal professions swamto safety, educa-
tional institutions, vast and small, were hel ped out, divers
charities, ,disinclined to be charitable to their own weaker
wor krmen, made pious pl eas and phil anthropic appeals to be
extricated. A procession of decisions Solicitors' case,
University of Delhi, Gynkhana C ub, Cricket "Club of /India
(supra) Chartered Accountants(l) clinaxed by Safdarjung,
carved out sanctuaries. The six-menber bench-the largest
whi ch sat on this court conceptually to reconstruct

"industry’, affirned and reversed, held profit notive
irrelevant but upheld charitable service ,as exenptive, ~and
in its lights and shadows, judicial thinking becane

anbi val ent and industrial jurisprudence |anded itself in a
| egal quagnire. Pinjrapol es sought salvation and succeeded
in principle (.Bonbay Panjrapole), Chanbers of, ~Commerce
f ought and failed, hospital s battl ed to victory
(Dhanrajgirji Hospital), standards institute made a vain bid
to extricate (1.S.lI. Case), research institutes,. at’'  the
Hi gh Court Ilevel, waged and won non-industry status in
Madras and Kerala. The murky |egal sky paral ysed “tribunals
and courts and adm nistrati on and then cane, in consequence,
this reference to a | arger bench of seven judges.

Banerji, 'amplified by Corporation of Nagpur, in effect net
with its Waterloo in Safdarjung. But in this latter case
two voices could be heard and subsequent rulings zigzaged
and conflicted preci sely because of this built-in
anbi val ence. It behaves us, therefore, hopefully to abolish
blurred edges, illum ne penunbral areas and over-rule what
we regard as wong. Hesitancy, half-tones and hunting wth
the hounds and running with the hare can cl ai m heavy penalty
in the shape of industrial confusion, adjudicatory quandary
and adnministrative perplexity at a tine when the nation is
striving to pronote enploynent through diverse strategies
which need for their snooth fulfillnent, less stress and
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di stress, nore nutual understanding and trust based on a
dynamic rule of Jlaw which speaks clearly, firmy and
humanely. |If the salt of law |l ose its savour of progressive
certainty wherewith shall it be salted ? So we proceed to
fornmulate the principles, deducible from our discussion

which are decisive, positively and negatively, of the

identity of ’industry’ under the Act. We speak, not
exhaustively but to the extent covered by the debate at the
bar and, to that extent, authoritatively, until over-ruled

by a larger bench or superseded by the |egislative branch
(1) [2963] 1 L.L.J. 567 (culcutta).

282
1. "Industry’, as defined in Sec, 2 (j) and explained hi
Banerji, has a wide inport.

(a) Were (i) systematic activity, (ii) organized by co-
operation between enployer and enpl oyee, (the direct and
substantial element is chinerical) (iii) for the production
and/ or ~distribution -of goods and services calculated to
satisfy human wants and w shes (not spiritual or religious
but inclusive of material things or services geared to,
celestial - bliss e.g. naking, on a large scale, prasad or
f ood), prima facie, there is an ’industry in that
enterprise.

(b) Absence of profit nmotive or gainful objective is
irrelevant, be the venture in the public, joint private or
ot her sector.

(c) The true focus is functional and the decisive test is
the nature of the activity with special enphasis on the
enpl oyer - enpl oyee rel ati ons.

(d) If the Organisation is a trade or business, it does not
cease to, be one because of philanthropy aninmating the
undert aki ng.

11. Although sec. 2(j) uses, words of the w dest anplitude

in its tw linbs, their meaning cannot be magnified to
overreach itself.

(a) ’Undertaking’ nmust suffer a cont ext ual and
associ ati onal shrinkage as explained in Banerji and/in this
judgrment, so also, service, calling and the IiKke. Thi s

yields the inference that all organized activity  possessing
the triple elenents in | (supra), although not trade or

busi ness, may still be 'industry’ (provided the nature of
the activity, viz. the enployer-enployee basis, bears
resembl ance to what we find in trade or business. Thi-s

takes into the- fold of 'industry’ undertakings, ~callings
and services adventure 'analogous to the ~carrying on of
trade or busi ness’ . Al  features, other than the
nmet hodol ogy of carrying on the activity viz. in _~organizing
the co-operation between enployer and enployee nmay be
dissimlar. It does not matter, if off the enploynent terns
there is anal ogy.

[11. Application of these guidelines should not stop short
of their |logical reach by invocation of creeds, cults or
i nner sense of incongruity or other sense of notivation for
or resultant of the econom c operations. The ideology  of
the Act being industrial peace, regulation and resol ution of
i ndustrial disputes between enpl oyer and worknen, the range
of this statutory ideology nmust informthe reach of the
statutory definition. Nothing |ess, nothing nom

(a) The consequences are (i) professions, (ii) Cubs (iii)
educational institutions (iiia) co-operatives, (iv) research
institutes (v) charitable projects and (vi) other kindred

adventures, if they fulfil the triple tests listed in |
(supra), cannot be exenpted fromthe scope of sec. 2 (j).
(b) A restricted category of professions, clubs, co-

operatives and even Gurukulas and little research |abs, my
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qualify for exenption if
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in sinple ventures substantially and going by the dom nant
nature criterion substantatively, in single sinple ventures,
no enployees are entertained but in mninmal matters,
mar gi nal enpl oyees are hired wi thout destroying the non-
enpl oyee character of the unit.

(c) If in a pious or altruistic mission many enploy them
selves, free or for snall honoraria, or likely return mainly
by sharing in the purpose or cause, such as |awers
volunteering to run a free legal services clinic or doctors
serving in their spare hours in a free medical centre or
ashram tes working at the bidding of the holiness, divinity
or like central personality and the services are supplied
free or at nom nal cost and those who serve are not engaged
for renuneration or on the basis of master and servant,
rel ati onship, then, the institution is not an industry even
if stray servants, manual or technical, are hired. Such
el eenosynary or |ike undertaki ngs al one are exenpt-not ot her
generosity, conpassi on, developnmental passion or project.

IV The domi-nant nature test
(a) where a conplex of activities, some of which qualify
for exenption others not, involves enployees on the tota
undertaki ng, some ~of whomare not ’'workmen’ as in the
University of Delhi ~Case or sone departnents are not
producti ve of goods and services if isolated, even then, the
predom nant nature of the services and the integrated nature
of the departnents as explained in the Corporation of

Nagpur, wll be true test. The whole, undertaking will be
"industry’ al t hough. those who are not " wor knmen’ by
definition may not benefit by the status.

(b) Notwi thstanding t he previ ous cl auses, sover ei gn

functions, strictly understood, alone qualify for exenption

not the welfare activities or econom c adventures undertaken
by government or statutory bodies.

(c) Even in departnents discharging sovereign functions, if
there are units which are ‘industries and t hey are
Substantially severabl e, then they can be considered to cone
within sec. 2(j).

(d) Constitutional and conpetently —enacted l egi sl ative
provisions my well renmove fromthe scope of  the Act
categories which otherw se may be covered thereby.

We over-rule Safdarjung, Solicitors’ case, Gynkhana, ~ Del hi
University, Dhanrajgirji Hospital and other rulings whose
ratio runs counter to the principles enunciated above, and
Hospital Mazdoor Sabha is hereby rehabilitated.

We conclude with di ffidence because Parlianent which has the
conmitment to the political nation to legislate pronptly in
vital areas Ilike industry and trade and articulate the
wel fare expectations in the conscience’ portion of the
constitution, has hardly intervened to restructure the
rather clumsy, vaporous and tall-aud-dwarf definition or
tidy up the schene although Judicial thesis and anti-thesis,
disclosed in the two decades |ong decisions, should have
produced a | egislative
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synthesis beconming of a welfare State and Socialistic
Society, in a world setting where |.L.O normnms are advanci ng

and India needs updating. W feel confident, in another
sense, since counsel stated at the bar that a bill on the
subject is in the offing. The rule of law, we are sure,
Will run with the rule of Life-Indian Life-at the threshold

of the decade of new devel opnent in which Labour and Manage-
ment, guided by the State, will constructively partner the
better production and fair diffusion of national wealth. W
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have stated that, save the Bangalore Water Supply and
Sewer age Board-appeal, we are not disposing of the others on
the nerits. W disnmiss that appeal with costs and direct
that all the others be posted before a snaller bench for
di sposal on the nmerits in accordance with the principles of
Law herein | aid down.

ORDER
W are in respectful agreement with the view expressed by
Krishna lyer, J. in his critical judgnment that the Bangal ore
Wat er Supply and Sewerage Board appeal should be disnissed.
W wll give our reasons later indicating the area of
concurrence and divergence, if any, on the various points in
controversy on which our [earned Brother has dwelt.
CHANDRACHUD, C. J.-By a short order dated February 21, 1978,
which | pronounced on behalf of nyself and ny |[earned
Brethren’ Jaswant Singh and Tul zapurkar, | had expressed our
agreement with the view'taken--by Brother Krishna |yer on
behal f of himself and three other |earned Brethren that the
Bangal ore Water Supply & Sewerege Board s appeal be
di sm ssed. I had stated that the area of concurrence or
di vergence with the rest of the judgment will, if necessary,
be indicated | ater.
| have now t he added advantage of know ng the divergent view
expressed by Jaswant Singh and Tul zapurkar, JJ. on certain
aspects of the natter. Al npbst every possi ble nuance of the

guestion as to what is conprehended wi thin  "Industry" and
what ought to be excluded fromthe sweep of that expression
has received consideration in the tw judgnents. Havi ng

given a further thought to the frustrating question as to
what falls wthin and without the statutory concept of
"industry’ | amunable to accept, respectfully, the basis on
whi ch Jaswant Singh and Tul zapurkar, ~JJ. _have expressed
their dissent.
Section 2(j) of the Industrial Disputes Act, 1947, ' defines
"industry’ to mean-
"any business, trade, ‘undertaking, manufacture
or calling of enployers and includes any
calling, service, enploynent, handicraft, or
i ndustrial occupation or avocation of  work-
men".
These are words of wide inport’ as wde as the legislature
coul d have possibly made them The first question which has
engaged the attention of every court which is called upon to
consi der whether a parti -
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cular activity is 'industry is whether, the definition
should be permitted to have its full sway enmbracing wthin
its wde sweep every activity which squarely falls wthin
its terns or whether, sonme limtation ought not be read into
the definition so as to restrict its, scope as reasonably as
one nmay, Wi thout doing violence to the supposed intention of
the legislature. An attractive argunent based on a  well-
known principle of statutory interpretation is often
advanced in support of the latter view That principle is
known as ’'noscitur a sociis’ by which is neant that
associ ated words take their neaning from one another. That
is to say, when two or nore words which are susceptible of
anal ogous rneaning are coupled together, they take their
colour fromeach other so that the width of the nore genera
words rmay square with that of words of |esser generality.
An argunent based on this principle was rejected by
Gaj endragadkar, J., while speaking on behalf of the Court,
in State of Bonbay & Others v. The Hospital Mizdoor Sabha &
Q hers(1). A group of five hospitals called the J. J.
Hospital, Bonbay, which is run and managed by the State
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Government in order to provide nedical relief and to pronpte
the health of the people was held in that case to be an
i ndustry.

The Court expressed its opinion in a characteristically
clear tone by saying that if the object and scope of the
Industrial Disputes Act are considered, there would be no
difficulty in holding that the rel evant words of w de inport
have been deliberately used by the legislature in defining
"industry’ in section 2 (j) of the Act. The object of the
Act, the Court said, was to nwake, provision for the
i nvestigation and settlement of industrial disputes, and the
extent and scope of its provisions would be realised if one
were to bear in mnd the definition of ’industrial dispute’
given by s. 2(k), of 'wages' by s. 2(rr), 'workman’ by s.
2(s), and of 'enployer by s. 2(g). The Court also thought
that in deciding whether the State was running an industry,
the definition of 'public utility service’ prescribed by
section 2(n) was very significant and one bid nmerely to
glance at the six categories of public wutility services
nentioned therein to realise that in running the hospitals
the State was running an industry. "It is the character of
the activity which | decides the question as to whether the
activity in question attracts the provision of section 2(j);
who conducts the "activity", said the Court. "-and whether
it is conducted for profit or not do not make a nateria
di f f erence.

But having thus expressed its opinion in a 1anguage which

left no doubt as to its neaning, | the Court  went on to
observe that though section 2(j) used words of a very w de
denotation, "It is clear" that a line, would have to be

drawmmn in a fair and just nanner so as to exclude sone
callings, services or undertakings fromthe scope, " of the
definition. Thi s was consi dered 'necessary because if al
the words wused in the definition were given their w dest
nmeaning, all services and all callings would cone within the
purview of the definition including services rendered by a
person in a purely personal or donestic capacity or in a
casual manner. The Court then undertook for exam nation

(1) [1960] 2 S.C. R 866.
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what it euphemstically called a somewhat di fficult’
problemto decide and it proceeded to, drawa line in order
to ascertain what limtations could and shoul d be reasonably
inmplied in interpreting the wide words used in section 2(j).
| consider, with great respect, that the problemis far too
policy-oriented to be satisfactorily settled by judicia
decisions. The Parlianent; nust step in and legislate in a
manner which will |eave no doubt as to its intention. That
alone can afford a satisfactory solution to the question
which has agitated and perplexed the judiciary at al

| evel s.

In the Hospital Mazdoor Sabha (supra) the Court rejected, on
concession, two possible limtation on the neaning of
"industry’ as defined in section 2(j) of the Act : firstly,
that no activity can be an industry unless acconpanied by a
profit notive and secondly, that investnent of capital is
i ndi spensabl e for treating an activity as an industry.,, The
Court also rejected, on exanmi nation, the limtation that a
quid pro quo for services rendered is necessary for bringing
an activity within the terms of section 2(j). If the
absence of profit notive was immterial, the activity,
according to the Court, could not be excluded from section
2(j) nmerely because the person responsible for the conduct
of the activity accepted no return and was actuated by
philanthropic or charitable nmotives. The Court ultimtely
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drew a line at the point where the regal or sovereign
activity of the Governnent is undertaken and held that such
activities of the Government as have been pithily described
by Lord Watson as "the prinmary and inalienable functions of
a constitutional Governnent", could be stated negatively as
falling outside the scope of section 2(j). The judgnent
concludes with the summ ng-up that, as a working principle,
an activity systematically or habitually undertaken for the
production or distribution of goods or for the rendering of
material services to the community at large or a part of
such community with the help of enployees is an. undertaking
wi thin the neaning; of section 2(j);- that such an, activity
general ly invol ves the co-operation of the enployer and the
enpl oyees; that the activity nmust not be casual nor nmust it
be for oneself nor for pleasure, but it nust be organi sed or
arranged in a arnmor in which trade or business is generally
organi sed; and thus,- the manner in which an activity is
organi sed or arranged and the, formand the effectiveness of
the cooperation between the enployer and enployee for
producing a desired result and for rendering of nateria
services to. the community become distinctive of activities
falling within the terms of 'section 2(j). Seeds of, many a
later judgment were sown by, these imtations which were
carved out by the Court in order to reduce the width of a
definition which was earlier described as having been deli-
berately couched by the legislature inwrds of the widest
anpl i tude.

These exceptions which the Court ~engrafted, upon the
definition of "industry’ in section 2(j) in order to give to
the definition the merit of, ~reasonabl eness, becane in
course of tinme as nany categories of activities exenpted
fromthe operation of the definition clause. To an extent.,
it seens to me clear that though the decision in Hospital
Mazdoor Sabha (supra) that a Governnent run hospital was an
i ndustry proceeded upon the rejection of the test of
'noscitur a sociis, it is
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this very principle which constitutes the rationale of the
exceptions carved out by the Court. It was said that the

principle of 'noscitur a sociis’ is applicable in cases of
doubt and since the | anguage of the definition admtted of
no doubt, the principle had no application. But if “the
| anguage was clear, the definition had to be given the
nmeani ng which the words convey and there can be no scope for
seeki ng exceptions. The contradiction, with great respect,
is that the Court rejected the test of 'association of
words’ whil e decidi ng whether the Governnent-run hospital is
an industry but accepted that very test while indicating
which categories of activities would fall outside the
definition. The question thenis : If there is no /doubt
either as to the nmeaning of the words wused by the
legislature in section 2(j) or on the question that | these
are words of anplitude, what justification can one seek for
diluting the concept of industry as envisaged by the
| egi slature ?

On a careful consideration of the question | am of the
opi nion that Hospital Mazdoor Sabha was correctly decided in
so far as it held that the J. J. group of hospitals was an
i ndustry but, respectfully, the sane, cannot be said in
regard to the view of the Court that <certain activities
ought to be treated as falling outside the definition
cl ause.

One of the exceptions carved out by the Court is in favour
of activities undertaken by the Governnent in the exercise
of its inalienable functions under the Constitution, call it
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regal , sovereign or by any other nane. I see no
justification for excepting these categories of public
utility activities fromthe definition of "industry . [If it

be true that one nust have. regard to the nature of the
activity and not to who engages init, it seenms to nme beside
the point to enquire whether the activity is undertaken by
the State, and further, if so., whether it is undertaken in
fulfilment of the State’s constitutional obligations or in
di scharge of its constitutional functions; In fact, to
concede- the benefit of an exception to the State’s
activities which are in the nature of sovereign functions is
really to have regard not so much to the nature of the
activity as to the consideration who engages in that acti-
vity; for, sovereign functions can only be discharged by the

State and not by a private person. If the State’'s
inalienable functions are excepted fromthe sweep of the
definition contained in section 2(j), one shall have

unwi ttingly rejected  the fundanmental test that it is the
nature of 'the activity which ought to determ ne whether the
activity “is an industry. Indeed, in this respect,. it
should make no difference whether, on the one hand, an
activity is undertaken by a corporate body in. the discharge
of its statutory functions or, on. the other, by the State
itself in the exercise of its inalienable functions. |If the
wat er supply and sewerage schenes or fire fighting
establishnments run by a Muinicipality can be industries, so
ought to be the manufacture of coins and currency, arnms and
ammunition and the w nning of oil and urani um The fact
that these latter kinds of activities are, or can only be,
undertaken by the State does not furnish any answer to the
guestion whether these activities are industries. When
undertaken by a private individual they are industries.
Ther ef or e, when undertaken by the State, t hey are
i ndustries. The nature of the activityis the determ ning
factor and that does not change according to who undertakes
it. Items 8, 11,
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12, 17 and 18 of the First Schedule read with section
2(n)(vi) of the Industrial Disputes Act render -support to
this view These provisions which  were -described in
Hospital Mazdoor Sabha as ’'very significant’ at least show
that, conceivably, a Defence Establishment,a Mnt —or.a
Security Press can be an industry even though these  acti-
vities are, ought to be and can only be undertaken by -the
State in the discharge of its constitutional obligations or
functi ons. The State does not trade when it prints a
currency note or strikes a coin. And yet, considering the
nature of the activity, it is engaged in an industry when it
does so.

That | eads to the consideration whet her charitabl e
enterprises can at all be industries. Viewi ng the- problem
from the angle fromwhich one nust, according to nme, Vview
the State's inalienable functions, it seems to ne to follow
logically that a systematic activity which is organised or
arranged in a manner in which trade or business is generally
organi sed or arranged would be an industry despite the fact
that it proceeds fromcharitable notives. It is the nature
of the activity that one has to consider and it is upon the
application of that test that the State's inalienable
functions fall wthin the definition of ’'industry’. The
very sane principle nust yield the result that just as the
consideration as to who conducts an activity is irrelevant
for determ ning whether the activity is an industry, so is
the fact that the activity is charitable in nature or is
undert aken with a charitable notive. The status or
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capacity, corporate or constitutional, of the enployer would
have, if at all, closer nexus, than his notive, wth the
guestion whether the activity is an industry. And yet that
ci rcunst ance, according to nme, cannot affect the decision of
the question. The notive which propels an activity is yet

another step renoved and, ex hypothesi, can have no
rel evance on the question as to what is the nature of the
activity. It is never true to say that the nature of an
activity is charitable. The subjective notive force of an
activity can be charity but for the purpose of deciding

whet her an activity is an industry one has to look at the

process involved in the activity, objectively. The ar gunent

that he who does charity is not doing trade or business
nm sses the point because the true test is whether the acti-
vity, considered objectively, is organised or arranged in a
manner in which trade or business is nornally organised or
arranged. If so, the activity would be an industry no
matter ~whether ~the -enployer is actuated by charitable
notives i'n wundertaking it. The jural foundation of any
attenpt . to except charitable enterprises fromthe scope of
the definition can only be that such enterprises are not

undertaken for profit. But  then that, «clearly, is to
introduce the profit-concept by a side wnd, a concept
whi ch, | suppose, has been rejected consistently over the
years. If any principle can be said to be settled law in

this vexed fieldit ' is this : the twn consideration of
profit nmotive and capital investnment is irrelevant for
det erm ni ng whet her an activity is anindustry. Ther ef or e,
activities which are donm nated by charitabl e notives, either
in the sense that they involve the rendering of free or
near-free services or in the sense that the profits which
they yield are diverted to charitable  purposes, are not

beyond the pale of the definition in section 2(j). It is as
much beside the point to in-
289

quire who is the enployer as it is to inquire why is the
activity wundertaken and what the enployer does wth his
profits, if any.

Judged by these tests, | find nyself unable to -accept the
broad formul ation that a Solicitor’ s establishment cannot be
an industry. A Solicitor, undoubtedly, does not carry _on
trade or business when he acts for his client or advises him
or pleads for him if and when pleading is permssible to
hi m He pursues a profession which is wvariously -and
justifiably described as learned, |iberal-or noble,  But,

with great respect, | find it difficult toinfer from the
| anguage of the definition in section 2(j), as was done by
this Court in The National Union of Commercial Enpl oyees and
Another v. M R Meher, Industrial Tribunal, Bonbay and
Q hers, (1) that the legislature could not have intended to
bring a liberal profession like that of an attorney within
the ambit of the definition of industry. In Hospita

Mazdoor Sabha (supra) the Court while evolving a working
principle stated that an industrial activity generally
i nvolves, inter alia, the cooperation of the enployer -and
the enpl oyee. That the production of goods or the rendering
of material services to the community nust be the direct and
proxi mate result of such cooperation is a further extension
of that principle and it is broadly by the application
thereof that a Solicitor’s establishment is held not to
attract the definition clause. These refinements are, wth
respect, not warranted by the words of the definition, apart
from the consideration that in practice they nake the
application of the definition to concrete cases dependent
upon a factual assessnent so highly subjective as to lead to
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confusion and uncertainty in the understanding of the true
| egal posi tion. Granting that the |anguage of t he
definition is so wide that sone linmtation ought to be read
into it, one must stop at a point beyond which the
definition wll skid into a domain too rarefied to be
realistic. \Whether the cooperation between the enpl oyer and
the enployee is the proxi mate cause of the ultimte product
and bears direct nexus with it is a test which is alnost
i mpossible of application with any degree of assurance or
certitude. It will be as much true to say that the Soli-
citor’'s Assistant, Managing Cerk, Librarian and the Typi st
do not directly contribute to the intellectual end product

which is a creation of his personal professional skill as
that, wthout their active assistance and cooperation it
will be inpossible for himto function effectively. The

unhappily state of affairs-in which the lawis narooned wll
conti nue to baffle the skilled professional and hi s
enpl oyees alike as also the Judge who has to perform the
unenvi able task of “sitting in judgnent over the directness
of the cooperation between the enployer and the enployee,
until such time as the | egislature decides to nanifest its
intention by the wuse of clear and indubious |anguage.
Beside the fact that this Court has so held in Nationa
Uni on of Commerci al "Enpl oyees, (supra) the legislature wll
find a plausible case for exenpting the | earned and |ibera
professions of Lawers, Solicitors, ~Doctors, Engineers,
Chartered Accountants and the like fromthe, operation of
i ndustrial laws. But until that happens, | consider that in
the present state of the lawit is difficult’ by Judicia
interpretation to create exenptions in favour of any
particul ar cl ass.

(1) [1962] Supp. 3 S.C R 157.
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The case of the clubs, on the present definition, is weaker
still; and not only do | ‘consider ~that the definition
squarely covers them except to thelimted extent indicated
by Brother Krishna Ilyer in his(judgnment, but | see no

justification for anmending the |law so as to exclude them
from the operation of the industrial |laws. The  fact that
the running of clubs is not a calling of the club "or its
managi ng conmittee, that the club has no existence apart
from its nmenbers, that it exists for its nenbers though
occasionally strangers also take the benefit of its services
and that even with the adm ssion of guests the club  renmins
a nmenbers’ self-serving institution, seens to ne,  wth
respect, not to touch the core of the problem And the
argunent that the activity of the clubs cannot be described
as trade or business or manufacture overl ooks, w th respect,
that the true test can only be whether the activity is
organised or arranged in a manner in which a trade or
busi ness is nornmally organised or arranged. | have  already
sai d enough on that question

On the remining aspects of the case | have nothing usefu
to add to the penetrating analysis of the problem made by
Brother Krishna lyer in his judgnment.

JASWANT SINGH, J. It may be recalled that in the order dated
February 21, 1978 pronounced by our |[earned br ot her
Chandrachud, J. (as he then was) on 'behalf of hinself,
brot her Tul zapur kar and nyself, expressing our respectfu
agreement wth the view expressed by our |[|earned brother
Krishna Ilyer that the Bangal ore Water Supply & Sewerage
Board appeal be dismissed, it was stated that we would
indicate the area of concurrence and divergence, if any,
| ater on. Accordingly, we proceed to do that now.

The definition of the term "industry" as contained in
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Section 2(j) of the Industrial Disputes Act which is in two
parts being vague and too wide as pointed out by Beg, C. J.
and Krishna lyer, J., we have struggled to find out its true
scope and anbit in the Iight of plethora of decisions of
this Court which have been | aying down fresh tests fromtine
to time nmaking our task an uphill one. However, bearing in
m nd the collocation of the terms in which the definition is
couched and applying the doctrine of noscitur a sociis
(which, as pointed out by this Court in State of Bonbay &
Os. v. The Hospital Mazdoor Sabha & Os.(1) neans that,
when two or nore words which are susceptible of anal ogous
meani ng are coupl ed together they are understood to be wused
in their cognate sense.  They take as it were their col our
fromeach other, that is, the, nore general is restricted to
a sense analogous to a l'ess general. Expressed differentlY,
it means that the meaning of a doubtful word may be
ascertained by reference to the nmeaning of words associated
with it, we are of the view that despite the width of the
definition it could not be the intention of the Legislature
that categories 2 and 3 of the charities alluded to by our
| earned brother Krishna lyer in his judgment, hospital run
on charitable basis or as apart of the functions of the
CGover nirent or | ocal bodies |ike muni ci palities and
educational and research-institutions

(1) [1960] 2 S.C.R 866.
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whet her run by private entities or by Governnent and |ibera
and | earned professions |ike that of doctors,  |awers and

teachers, the pursuit of which is dependent upon an
individual’s own education, ‘intellectual _attainments and
special expertise should fall wthin the pale of the
definition. W are inclined to think that the definition is
l[limted to those activities systematically or habitually
undertaken on comrercial lines by private entrepreneurs with
t he cooperation of enployees for the production or
distribution of goods, or for the rendering of materia
services to the comunity at llarge or a part /of such
conmunity. It is needless to enphasise that in the case of
Iiberal professions, the contribution of the usual type of
enpl oyees enpl oyed by the professionals to the value of the
end product (viz. advice and services rendered to the
client) is so marginal that the end product cannot be
regarded as the fruit of the cooperation between the pro-
fessi onal " and his enpl oyees.
It may be pertinent to nention in this connection that the
need for excluding sone callings, services and undertakings
from the purview of the aforesaid definition has been felt
and recognised by this Court from tine to (time while
expl ai ning the scope of the definition of "industry". Thi s
is evident fromthe observations made by this Court in State
of Bonmbay & O's. v. The Hospital Mzdoor Sabha & Os.
(supra), Secretary, Madras Gynkhana C ub Enpl oyees Union v.
" Managenent of the Gynmkhana dub(l) and WManagenent of
Saf darjung Hospital, New Delhi V. Kuldip Singh Sethi  (2).
Speaking for the Bench in State of Bonbay & Os. v. The
Hospital Mazdoor Sabha & Ors. (supra), Gajendragadkar, J.
(as he then was) observed in this connection thus :
"It is clear, however, that though s. 2(j)
uses words of very wi de denotation, a |Iline
would have to be drawn in a fair and just
manner so as to exclude sone callings,
services or undertakings. |If all the words
used are given their wdest neaning, al
services and all callings would conme wthin
the purview of the definition; even service
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rendered by a servant purely in a personal or
donestic matter or even in a casual way would
fall within the definition. It is not and
cannot be suggested that in its w de sweep the
word "service" is intended to include service
however rendered in whatsoever capacity and
for whatsoever reason. W nust, therefore,
consi der where the line should be drawn and
what limtations can and should be reasonably
inmplied in interpreting the wide words used in
s. 2(j); and that no doubt is a sonewhat
difficult problemto decide."

(1) [1968] 1 S.C.R 742.

(2) [1971] 1 S.C.R 177.
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In view of the difficulty experienced by all of wus in
defining the true denotation of the term "industry" and

di vergence of opinion-in regard thereto-as has been the case
with this bench al'so-we think, it is high tine that the
Legi slature steps in with a conprehensive bill to clear up
the fog and renove the doubts and set at rest once for al
the controversy which crops up fromtinme to time in relation
to the meaning of the aforesaid termrendering it necessary
for |larger benches of this Court to be,  constituted which
are driven to the necessity of evolving a working formula to
cover particul ar cases.

S R Appeal dism ssed.

SCl / 78- 2500- G PF.
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