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ACT:

Interpretation of Statutes-Construction of Penal Laws-
Rul es for.

Crimnal Procedure Code, 1973 (Act Il of 1974) Sections
4, 6, 190, 200, 202, 238 to 250-Special Judge, taking
cogni zance of offence under the Prevention of ~ Corruption
Act, 1947 (Act 2 of 1947) on a private conplaint in respect
of the said offences commtted by Public Servants, legality
of -Crimnal Law Anendment Act (XLVI of 1952) Section 6 to 8,
Scope of-Court of Special Judge is a Court of Oiginal
Crimnal Jurisdiction and shall have all powers except those
specifically excluded. Legi sl ation by in corporation
doctrine applied.

HEADNOTE:

Respondent Nayak filed a private conplaint against the
appel l ant, alleging that the appellant has, as a public
servant committed certain of fences under ss. 5, 5A and 7A of
the Prevention of Corruption Act (Act Il of 1947), —and
section 161-165 of the Indian Penal Code before the | earned
Speci al Judge, Shri P. S. Bhutta. The Special Judge took
cogni zance of the said offences and adjourned the case to
Cctober 12, 1982 on which date, the appellants’ counse
noved an application questioning the jurisdiction of the
court on two specific counts: (i) that the Court of specia
Judge act up under s. 6 of the Crimnal Law Arendnent Act,
1952 (' 1952 Act’ for short) cannot take cognizance of any of
the of fences enunerated in s. 6 (1) (a) & (b) upon a private
conpl aint of facts constituting the offence and (ii) that
where there are nmore special Judges than one for any area,
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in the absence of a specification by the State Governnent in
this behalf, specifying the local area over which each
speci al Judge would have jurisdiction, the special Judge
(M. Bhutta) had no jurisdiction to take cognizance of the
offences and try the case. The learned special Judge
rejected both the contentions. The appellant filed Crim nal
Revi sion Application No. 510 of 1982 in the Bonbay High
Court. On a reference made by the | earned Single Judge, this
revision application was heard by a Division Bench of the
Hi gh Court. The | earned Judges by two separate but
concurring judgnents held that special Judge is conpetent
and is entitled to take cogni zance of offences set out in s.
6 (1 (a) & (b) wupon a private conplaint of facts
constituting the offence and consequently rejected the first
contention. In reaching this conclusion the |earned Judges
hel d that a prior investigation under s. 5A of the
Preventi on of Corruption Act, 1947 (' 1947 Act’ for short) by
a police officer of the designated rank is not a condition
precedent 'to
915
the special Judge taking cognizance of the offences under s.
8 (1) of 1952 Act, and taking notice of the Notification
dated January 15, 1983 issued by the Maharashtra State under
sub-s. (2) of s. 7 of 1952 Act, specifying Shri R B. Sul e,
Speci al Judge for G eater Bonbay for trying the Special Case
No. 24 of 1982 rejected the second contention and therefore,
the revision petition as well. Hence this appeal by specia
| eave.

Di sm ssing the appeal, the Court,
N

HELD: 1. It is a well est abli shed cannon of
construction that the court should read the section as it is
and cannot rewite it to suit its conveni ence; nor does any
cannon of construction permt the court to read the section
in such manner as to render it to sone extent otiose. [936D

2:1. A private conplaint  filed in respect of the
of fences commtted by public servants as enunerated in s. 6
(1) and (b) of the Criminal Law (Anendnent) Act, 1952 can be
entertained by the special Judge and  taken cogni zance of.
The sane is perfectly |legal. [936B]

State of Tam | Nadu v. V. Krishnaswam Naidu & Anr.
[1979] 3 S.C.R 928; Parasnath Pande & Anr. v. State, ‘A l.R
1962 Bom 205; Jagdish Prasad Vernma v. The State, A1.R 1966
Patna 15; referred to

2:2. It is a well recognised principle of —crimina
jurisprudence that anyone can set or put the crimnal |aw
into notion except where the statute enacting or! creating an
of fence indicates to the contrary. The Schene of the Code of
Crimnal Procedure envisages two parallel and independent
agencies for taking crinmnal offences to court. Even for the
nost serious offence of nurder, it was not disputed that a
private complaint can, not only be filed but can be
entertained and proceeded wth according to law Locus
Standi of the conplaint is a concept foreign to crimna
jurisprudence save and except that where the statute
creating an offence provides for the eligibility of the
conplaint, by necessary inplication the general principle
gets excluded by such statutory provision. [923D F]

VWile s. 190 of the Code of Crimnal Procedure permts
anyone to approach the Magistrate with conplaint, it does
not prescribe any qualification the conplaint is required to
fulfil to be eligible to file a conplaint. But where an
eligibility criterion for a conplaint is contenplated
specific provisions have been made such as to be found in
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ss. 195 & 199 of the C. P. C These specific provisions
clearly indicate that in the absence of any such statutory
provisions, a locus standi of a complaint is a concept
foreign to crimnal jurisprudence. In other words the
principle that anyone can set or put the crimnal lawin
notion remains intact unless contraindicated by a statutory
provision. [923G H, 924A]

This general principle of nearly universal application
is founded on a policy that an offence i.e. an act or
om ssi on made punishable by any law for the tinme being in
force (See s. 2 (n) C. P. C) is not nmerely an offence
conmitted in relation to the person who suffers harmbut is
al so an of fence
916
agai nst society. The society for its orderly and peacefu
devel opnent is interested in the punishnment of the offender
Therefore, prosecution for serioous offences is undertaken in
the name of the state representing the people which would
exclude any elenent of private vendatta or vengeance. |If
such is. ‘the public policy underlying penal statutes, who
brings an-_act-or omssion nade punishable by lawto the
notice of the authority conpetent to deal wth it, is
immaterial and irrelevant unless the statute indicates to
the contrary. Punishnent of the offender in the interest of
the society bei ng one of the objects behind penal statutes
enacted for |arger good of the society, right toinitiate
proceedi ngs cannot be whittled down, circunscribed or
fettered by putting'it into a straight jacket fornula of
| ocus standi unknown to crimnal jurisprudence, save and
except specific statutory exception. To hold that such an
exception exists that a private conplaint for offences of
corruption commtted by public servant is not nmintainable,
the court would require an unanbi guous statutory provision
and a tengled web of argunent for drawing a far | fetched
i mplication, cannot be a substitute for an express statutory
provisi on. [924A-E]

It is no answer to this fairly well-established | ega
position that for the |ast 32 years no case has cone to the
notice of the court in which cognizance was taken by a
special Judge in a private conplaint for offences punishable
under the 1947 Act. If sonething that did not happen in the
past is to be the sole reliable guide so as to deny any such
thing happening in the future, |aw would be rendered static
and sl owy whither away. [925C]

The Schene underlying Code of Crimnal® Procedure
clearly reveal s that anyone who wants to give infornmation of
an of fence may either approach the Magi strate or the officer
in charge of a Police Station. If the offence conplai ned of
is a non-cognizable one, the Police Oficer can either
direct the conplaint to approach the WMagistrate or he may
obtain pernmission of the Mgistrate and investigate the
offence. Simlarly any one can approach the Magistrate with
a conplaint and even if the offence disclosed is a serious
one, the Magistrate is conpetent to take cogni zance of the
of fence and initiate proceedings. It is open to the
Magi strate but not obligatory upon him to di rect
investigation by police. Thus two agencies have been set up
for taking offences to court. One would therefore, require a
cogent and explicit provision to hold that s. 5A displaces
this scheme. [925D F]

2:3. Section 8(1) of the 1952 Act which confers power
on the special Judge to take cogni zance of offences set out
in s. 6(1) (a) (b) does not directly or indirectly,
expressly or by necessary inplication indicate that the only
met hod of taking cognizance is the police report under s.
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173(2) of the Code of Crimnal Procedure subnitted by a
police officer of the designated rank or perm ssible rank as
set out in s. 5A of the Prevention of Corruption Act, 1947.
[932G H]

2:4. In the absence of a specific provision made in the
statute indicating that offences wil | have to be
investigated, inquired into, tried and otherw se dealt with
according to that statute, the sane wll have to be
investigated, inquired into, tried and otherwise dealt with
according to the Code of Crinminal Procedure. In other words,
Code of Criminal Procedure
917
is the parent statute which provides for investigation
inquiring into and trial' of cases by crimnal courts of
various designations. [935A- B]

2:5. If Court of special Judge is a crimnal court,
whi ch atl east was not di sputed, and jurisdiction is
conferred upon the presiding officer of the Court of specia
Judge to take cogni zance of ~ offences si mul t aneousl y
excluding one out of the four recognised nodes of taking
cogni zance, nanely, upon conmitrent. of by a Magistrate as
set out in s. 193, the only other nethod by which the Court
of special Judge can take cogni zance of an offence for the
trial of which it was set up, is any one of the remaining
three other nethods known to |law by which a crimnal court
woul d take cogni zance of an offence not ‘as an idle formality
but with a viewto initiating proceedings and ultimately to
try the accused. |f the | anguage enployed in s. 8(1) is read
in this light and in the background that a special Judge may
take cogni zance of . offence  without the  accused being
commtted to himfor trial, it necessarily inmplies that the
Court of special Judge is arned with power to take
cogni zance without commitment by the Magistrate. ' Thus the
speci al Judge can take cogni zance of offences enunerated in
s. 6(1) (a) and (b) upon a conplaint or upon a police report
or upon his coming to know in some manner of the offence
having been commtted. The provisions of the /Crimnal
Procedure Code have to be applied to the Court of specia
Judge in such manner and to such extent as to retain the
separate identity of the Court of special Judge and not that
he must either fulfil a role of a Magistrate or a Session
Court. Section 8(1) of 1952 Act says that the special Judge
shal | take cogni zance of an offence and shall not take it on
conmi trment of the accused. The Legislature provided for both
the positive and the negative. It positively conferred power
on special Judge to take cognizance of offences and it
negatively renoved any concept of commitnent. It is not
possible there fore, to read s. 8(1l) that cognizance can
only be taken upon a police report and any other view will
render the safeguard under s. 5A illusory. [935D F;, 936B; C;

2:6. Section 5A is a safeguard against investigation
by police officers lower in rank than designated officer, of
of fences agai nst public servants. This has no hearing either
directly or indirectly with the node and nethod of taking
cogni zance or trial by the special Judge. Therefore, an
investigation under s. 5A is not a condition precedent
bef ore cogni zance can be taken of offences triable by a
speci al Judge, who acquires power under s. 8(1) to take
cogni zance of offences enunerated in s. 6(1) (a) and (b) of
the Prevention of Corruption Act, with this limtation al one
that it shall not be upon conmmtnent to him by the
Magi strate. [941A- B]

2:7. Once s. 5A is out of the way in the natter of
taki ng cogni zance of offences commtted by public servants
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by a special Judge, the power of the special Judge to take
cogni zance of such offences conferred by s. 8(1) with only
one limtation, in any one of the known nethods of taking
cogni zance of offences by courts of original jurisdiction
remai ns undented. One such statutorily recogni sed wel | -known
met hod of taking cognizance of offences by a court competent
to take cogni zance i s upon receiving a conp-

918

laint of facts which constitutes the offence. And s. 8(1)
says that the special Judges has the power to take
cogni zance of offences enunerated in s. 6(1) (a) & (b) and
the only nmode of taking cognizance excluded by the provision
is upon commitnent. It ‘therefore, follows that the specia
Judge can take cogni zance of offences conmitted by public
servants upon receiving a conplaint of facts constituting
such of fences [ 941F- H|

There is no warrant for an approach that on receipt of
the conplaint, the speci al Judge nmust direct an
i nvesti gationunder-s. 5A [942(C

H N._ ~Rishbud & Inder Singh v. State of Del hi, [1955]
S.C. R 1150; State of Madhya Pradesh v. Mubarak All; [1959]
Supp. 2 S.C.R 201; State off Utar Pradesh v. Bhagwant
Ki shore Joshi; [1964] 3 SICR 71; S. N Bose v. State of
Bihar; [1968] 3 S.CR 563; P. Sirajuddin etc. v. State of
Madras etc.; [1976] 3- S.C. R 931; Union of India v. Mudhya
Bhara; A l.R 1957 Madhya Bharat, 43 Taylor v. Taylor,
(1875-76) 1 Ch. Divn. 426; Nazir Ahmed v. King Enperor; A
. R 1936 P. C. 253(2) ChettiamVettil Amuad and Anr. v.
Tal uk Land Board & Others; [1979] 3 S.C R 839; referred to.

2:8. In order to give full effect to s 8(1), the only
thing to dois to read special Judge ins. 238 to 250
wherever the expression 'Magistrate’ occurs. This is what is
called legislation by incorporation. Simlarly, where the
guestion of taking cognizance arises, it is futile to go in
search of the fact whether for~ purposes of s. 190 \which
conferred power on the Magistrate to take cogni zance of the
of fence, special Judge is a Magistrate? Wiat is to be done
is that one has to read the expression special in place of
Magi strate, and the whole thing beconmes crystal ~clear
[ 945E- F]

2:9. The Legislature wherever it found the grey area
clarified it by making specific provision such as the one in
sub-s. (1) of s.8 and to |leave no one in doubt further
provided in sub-s. (3) that all the provisions of the Code
of Crinmnal Procedure shall so far as they are not
i nconsistent with the Act apply to the proceedi ngs before a
special Judge. At the tinme when the 1952 Act was enacted
what was in operation was the code of Crimnal Procedure,
1898. It did not envisage any Court of a special Judge and
the Legislature never wanted to draw up an exhaustive Code
of Procedure for this new crimnal court which was being set
up. Therefore, it conferred power (taking cognizance of
of fences), prescribed procedure (trial of warrant cases by a
Magi strate), indicated authority to tender pardon (s.338)
and then after declaring its status as conparable to a Court
of Sessions proceeded to prescribe that all provisions of
the Code of Criminal Procedure will apply in so far as they
are not inconsistent with the provisions of the 1952 Act.
The net outcone of this position is that a new court of
original jurisdiction was set up and whenever a question
arose as to what are its powers in respect of specific
guestions brought before it as court of original crinmina
Jurisdiction, it had to refer to the Code of Crimna
Procedure wundaunted by any designation clap-trap. Wen
taki ng cogni zance, a Court of special Judge enjoyed the
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powers under s. 190. When trying cases, it is obligatory to
follow the procedure for trial of warrant cases, by a
Magi strate though as any by way of status it was equated
with a Court of Sessions. [945F-H, 946A- D

919

2:10. The deeming fiction enacted in s.8 (3) is
confined to the limts of its requirement in that the person
conducting a prosecution before a special Judge is to be
deened to be a public prosecutor. On the contrary, conscious
of the position that a private conplaint nay be filed before
a special Judge who may take cogni zance of the offences on
such a conplaint, the Legislature wanted to clothe the
person in charge of the prosecution before a special Judge
with the status of a public prosecutor for the purposes of
the Code of Crimnal Procedure. [949A-C]

Shwe Pru v. The King; A l. R 1941 Rangoon 209; Am esh
Chandra & Os. v.  The state, ~A 1.R 1952 Cal. 481; Raj
Ki shore Rabidas ~v. The State; A 1.R 1969 Cal 321; Re.
Bhupal Ii 'Malliah and Os. A l.R 1959 A I|l.R A P.477;
Medi chett'y Ranakistiah and O's. v. State of Andhra Pradesh;
A l.R 1955 A-P. 659; referred to.

2:11. It is not a condition precedent to the issue of
process that the court of necessity nust hold the inquiry as
envisaged by s.202 or direct investigation as therein
contenpl ated. The /power to take cognizance without hol ding
inquiry or directing investigation is- inplicit in s.202 of
the Code. Therefore the matter is left to the judicia
di scretion of the Court whether on exam ning the conpl ai nant
and the witnesses if  any as contenplated by s.200 to issue
process or to postpone the issue of process. This discretion
which the court enjoys cannot be circunscribed or deni ed by
making it mandatory upon the court either to ‘hold the
inquiry or direct investigation. Such an-approach would be
contrary to the statutory provision. Therefore, there is no
nmerit in the contention that by entertaining a  private
conpl aint, the purpose of speedy trial would be thwarted or
that a pre-process safeguard would be denied. Further when
cogni zance is taken on a private conplaint or to be precise
otherwi se than on a police report, the special Judge has to
try the case according to the procedure prescribed for tria
of warrant cases instituted otherw se than on police report
by a Magistrate (ss. 252 to 258 of 1898 Code of Crinmina
Procedure). This procedure provi des nore adequate safeguard
than the investigation by police officer of designated rank
and therefore, search for fresh or additional safeguard is
irrelevant. [951A-F; H|

2:12. Prior to 1955, the procedure for trial of warrant
cases instituted on a police report and otherw se than on
police report was the sane and the Act of 1952 set up the
court of special Judge to try cases under the 1947 Act and
the trial was to be held according to the “procedure
prescribed for trial of a warrant case. It necessarily
follows that between 1952 to 1955, +the Court of specia
Judge would have followed the same procedure for trial of a
case instituted upon a police report or otherwi se than on a
police report. If in 1955, the Legislature prescribed two
different procedures and left the one for trial of warrant
cases instituted otherwi se than on police report intact and
the position renmained unaltered even after the introduction

of s.7A, it is not suggestive of such a grave consequence
that a private conplaint is not maintainable.[953A-C]
3:1. The entire argunent inviting the court to

specifically deci de whether a court of a special Judge for a
certain purpose is a court o Magis-
920
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trate or court of Sessions revolves round a m staken beli ef
that a special Judge has to be one or the other, and nust
fit inthe slot of a Magistrate or a Court of Sessions. Such
an approach would strangulate the functioning of the court
and nust be eschewed. Such of all enbellishment, the Court
of a special Judge is a Court of original crimna
jurisdiction. As a court of original crimnal jurisdiction
in order to nake it functionally oriented sone powers were
conferred by the statute setting up the court. Except those
specifically conferred and specifically denied, it has to
function as a court of original crimnal jurisdiction not
bei ng hi de bound by the term nol ogi cal status description of
Magi strate or a Court of Sessions. Under the Code it wll
enjoy all powers which ~a court of woriginal crinina
jurisdiction enjoys save and except the ones specifically
deni ed. [946C- E]

3:2. The Court of ~a special Judge, once created by an
i ndependent statute, has been brought as a court of origina
crimnal jurisdiction under the H gh Court because s. 9
confers.on the High Court all the powers conferred by
Chapter XXXI —and XXXl Il _of the Code of Crimnal Procedure,
1898 on a H gh Court as if the court of Special Judge were a
Court of Sessions trying cases without a jury wthin the
local limt of the jurisdiction of the High Court. Therefore
is no gainsaying the fact that a new crinnal court with a
nane, designation and qualification of the officer eligible
to preside over it with powers specified and the particul ar
procedure which it nust follow has ~been set  up under the
1952 Act. The Court ‘has to be treated as a court of origina
crimnal jurisdiction and shall ~ have all the powers as any
court of original crimmnal jurisdiction has under the Code
of Criminal Procedure except those specifically excluded.
[ 946G H, 947A- B

JUDGVENT:

CRI'M NAL APPELLATE JURI SDI CTION : CRIM NAL APPEAL NO
247 OF 1983

Fromt he judgnent and order dated 7.3. 83 of the Bonbay
H gh Court in Crimnal Revision Application No. 510 of 1982.

Dr. L. M Singhvi, Dalveer Bhandari, A ~M Singhvi, S
S. Parkar, H Bhardwaj, U N. Bhandari, H M Singh, Ranbir
Singh, S. G Hasnain, Shanrao Samant, and HA Sekhar, for the
appel | ant .

Ram Jet hnmal ani, PR Vakil, M. Rani Jethmal ani, Mikesh
Jet hmal ani, OP Mal viya, Shail endra Bhardwaj, Harish Jagtl an
for the respondents.

The Judgrment of the court was delivered by

DESAI, J. This appeal by special leave is directed
against the decision of a Division Bench of Bonbay High
Court in Crinminal Revision Application No. 510 of | 1982,
which was preferred by the appellant against the rejection
of his application by the |earned special Judge as per his
order dated October 20, 1982.
921

The vari ous stages through which Special Case No. 24 of
1982 progressed upto and inclusive of Cctober 18, 1982 have
been set out in our Judgnent rendered today in cognate
Crimnal Appeal No. 356 of 1983 and they need not be
recapitul ated here. After the |earned special Judge Shri P
S. Bhutta took cognizance of the offences upon a conplaint
of Randas Sriniwas Nayak, the first respondent (Oigina
conpl ai nant), the case was adjourned to Cctober 18, 1982 for
recording the evidence of the conplainant. On that day,
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| earned counsel appearing for the appellant in the tria
court moved an application questioning the jurisdiction of
the court on two specific counts; (i) that the Court of
special Judge set up under Sec. 6 of the Cimnal Law
Amendnent Act, 1952 ('1952 Act’ for short) cannot take
cogni zance of any of the offences enunmerated in Sec. 6 (1)
(a) and (b) upon a private conplaint of facts constituting
the offence and (ii) that where there are nobre specia
Judges than one for any area, in the absence of a
specification by the State GCGovernment in this behalf,
specifying the local area over which each special Judge
woul d have jurisdiction, the special Judge (M. Bhutta) had
no jurisdiction to take cognizance of the offences and try
the case. The |earned special Judge rejected both the
contenti ons. The appel | ant filed Cri m nal Revi si on
Application No. 510 of 1982 .in the Bonbay H gh Court. On a
reference nade by the learned Single Judge, this revision
application was heard by a Division Bench of the H gh Court.
The | earned Judges by two separate but concurring judgnents
hel d t hat special Judge is conpetent and is entitled to take
cogni zance of —offences set outin ~Sec. 6 (1) (a) and (b)
upon a private conplaint of facts constituting the offence
and consequently rejected the first contention. In reaching
this conclusion the |earned Judges held that a prior
i nvestigation under Sec. 5 A of the Prevention of Corruption
Act, 1947 (' 1947 Act’ for short) by a police officer of the
designated rank is not a condition precedent to the specia
Judge taking cognizance of the offences under Sec. 8 (1) of
1952 Act. The |earned Judges also held that by the tine the
matter was heard by them the Government of Maharashtra had
issued a notification dated January 15, 1983, ‘under sub-s.
(2) of Sec. 7 of 1952 Act specifying Shri~ R B. Sule,
speci al Judge for Greater Bonbay for trying Special Case No.
24 of 1982, After taking note of this notification and the
statement of Shri P. R Vakil,  learned counsel for the
respondent, the second contention of the | earned counsel for
the appellant was al so rejected. The |earned Judges
accordingly rejected the revision petition. Hence this
appeal by special |eave.
922

On behal f of the appellant, the pivotal point canvassed
was that a private conplaint cannot be entertained by the

special Judge in respect of all or any of the offences
enunerated in Sec. 6 (1) (a) and (b) of the 1952 Act. In
support of this submssion, it was very vehenently urged

that the provision contained in Sec. 5 A of the 1952 Act has
been repeatedly held to be mandatory in characterand if its
non-conpliance is brought to the notice of ‘the superior
court at a stage anterior to the conclusion of the trial the

proceeding would be vitiated. It was wurged that Sec. B5A
i ncorporates a safe guard against frivolous, speculative and
tendenti ous prosecutions and therefore, it nust not only

held to be mandatory but it nust be so interpreted as to
make an investigation under Sec. 5A a condition precedent to
the taking of the cognizance of an offence or offences
conmitted by a public servant by the special Judge. A nunber
of subsidiary points were submitted in support of this
principal contention which need not be enunerated, but woul d
be dealt with in the course of the judgnent.

On behalf of the respondent-conplainant it was urged
that it is one of the fundanental postulates of the
adm nistration of crimnal justice that anyone can set the
crimnal law into notion wunless the statute enacting the
of fence makes a special provision to the contrary both with
regard to the locus standi of the conplainant, the nanner
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and nethod of investigation and the person conpetent to
investigate the offence, and the court conpetent to take
cogni zance. It was submitted that in Sec. 8 (1) which
specifically confers power on the special Judge to take
cogni zance of an offence w thout commtnent of the case to
it there is nothing which would preclude a conplainant from
filing a private conplaint or which would deny jurisdiction
of the special Judge to take cognizance of the offences on
such a private conplaint. It was submitted that even if Sec.
5A is treated as mandatory and incorporates a safeguard, it
is a safeguard against investigation of offences commtted
by a public servant by police officers of |ower rank and
nothing nore. It was lastly urged that on a conprehensive
view of the provisions of 1952 Act, it does not transpire
that any of its provisions.and nore specifically Sec. 5A
denies the power to the special Judge to take cogni zance of
of fences enunerated in Sec. 6 (1) (a) and (b) upon a private
conplaint. It was also contended that before taking such a
drastic view of blocking the access to justice by holding
that a private conplaint cannot be entertained by the
special Judge, the court nmust insist on specific and
positive provision of such incontrovertible character as to
supplant the scheme of Code of Criminal Procedure which
permts two

923

paral l el and independent agencies to take crimnal offences
to court. An incidental subm ssion was that the Legislature
clearly expresses itself when it requires a certain
qualification for filing the conplaint, and to specify a
certain court conpetent to take cognizance  and the nethod
and manner of taking cogni zance of those specified offences.
To substantiate this subnission our attention was drawn to a
nunber of statutes which we will presently nention

The contention put in the forefront was that Sec. 5A
upon its true interpretation _and keeping in view that it
enacts a mandatory safeguard in favour of public servants,
i nvestigation therein contenplated is a condition precedent
to taking cognizance of offences enunerated in Sec. 6 (1)
(a) and (b) and as a corollary a private conplaint would not
lie and cannot be entertained by a special Judge under Sec.
8 (1) of 1952 Act. The contention my be exam ned on
principle and precedent.

It is a well recogni sed principle of crimna
jurisprudence that anyone can set or put the crimnal |aw
into notion except where the statute enacting or creating an
of fence indicates to the contrary. The schene of the Code of
Crimnal Procedure envisages two parallel and independent
agencies for taking crimnal offences to court. Even for the
nost serious offence of nurder, it was not disputed that a
private conplaint can, not only be filed but can be
entertained and proceeded with according to Ilaw | Locus
standi of the conplainant is a concept foreign to crimna
jurisprudence save and except that where the statue creating
an offence provides for the eligibility of the conplainant,
by necessary inplication the general principle gets excluded
by such statutory provision Nunmerous statutory provisions,
can be referred to in support of this |egal position such as
(i) Sec. 187 A of Sea Custons Act, 1878 (ii) Sec. 97 of CGold
Control Act, 1968 (iii) Sec. 6 of Inport and Export Contro
Act, 1947 (iv) Sec. 271 and Sec. 279 of the Income Tax Act,
1961 (v) Sec. 61 of the Foreign Exchange Regulation Act,
1973, (vi) Sec. 621 of the Conpanies Act, 1956 and (vii) Sec.
77 of the Electricity Supply Act. This Ilist is only
illustrative and not exhaustive. Wile Sec. 190 of the Code
of Crimnal Procedure permits anyone to approach the
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Magi strate with a conplaint, it does not prescribe any
qualification the conplainant is required to fulfil to be
eligible to file a conplaint. But where an eligibility
criterion for a conpl ai nant is contenplated specific
provi si ons have been made such as to be found in Secs. 195
to 199 of the C. P. C These specific provisions clearly

i ndicate that in the absence of any such statutory
provision, a |locus
924

standi of a complainant is a concept foreign to crimna

jurisprudence. In other words, the principle that anyone can
set or put the crimnal law in notion remains intact unless
contra-indicated by a statutory provision. This genera

principle of nearly universal applicationis founded on a
policy that an offence  i. e. an act or onission nade
puni shable by any |law for the time being in force (See Sec.
2 (n), C. P. C)is not nerely an offence commtted in
relation to the person who suffers harmbut is also an
of fence against society. The society for its orderly and
peacef ul '‘devel opment is interested.in the punishnent of the
of fender. Therefore, prosecution for serious offences is
undertaken in the name of the State representing the people
whi ch woul d exclude any elenent of private vendatta or
vengeance. |If suchis the public policy underlying pena

statutes who brings an act or om ssion nmade puni shable by
law to the notice of the authority conpetent to deal with
it, is i material  and irrelevant unless the statute
i ndicates to the contrary. Punishnent of the offender in the
interest of the society being one of the objects behind
penal statutes enacted for |arger good of the society, right
to initiate pr oceedi ngs cannot be whi ttl ed down,
circunscribed or fettered by putting it into a straight
jacket formula of locus standi -~ unknown to crimnal
jurisprudence, save and except specific statutory exception

To hold that such an exception exists that a private
conplaint for offences of corruption conmtted by public
servant is not maintainable, the court would require an
unanbi guous statutory provision. and a tangled web of
argunent for drawing a far fetched inplication, cannot be a
substitute for an express statutory provision. In the matter
of initiation of proceeding before a special Judge under
Sec. 8 (1), the Legislature while conferring power to - take
cogni zance had three opportunities to unanbiguously  state
its mind whether the cognizance can be taken on a private
conplaint or not. The first one was an opportunity to
provide in Sec. 8 (1) itself by nmerely stating that the
speci al Judge mmy take cogni zance of an offence on a police
report submtted to it by an investigating officer
conducting investigation as contenplated by Sec. 5A Wile
providing for investigation by designated police officers of
superior rank, the Legislature did not fetter the power of
special Judge to take cognizance in a manner otherw se than
on police report. The second opportunity was when by Sec. 8
(3) a status of a deened public prosecutor was conferred on
a private conplainant if he chooses to conduct the
prosecution. The Legi slature being aware of a provision like
the one contained in Sec. 225 of the Cr. P. C, could have
as well provided that in every trial before a special Judge
the prosecution shall be conducted by a Public Prosecutor,
t hough t hat

925

itself would not have been decisive of the matter. And the
third opportunity was when the Legislature while prescribing
the procedure prescribed for warrant cases to be foll owed by
speci al Judge did not exclude by a specific provision that
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the only procedure which the special Judge can follow is the
one prescribed for trial of warrant cases on a police
report. The disinclination of the Legislature to so provide
points to the contrary and no canon of construction permits
the court to go in search of a hidden or inplied limtation
on the power of the special Judge to take cognizance
unfettered by such requirenent of its being done on a police
report alone. In our opinion, it is no answer to this fairly
wel | -established | egal position that for the last 32 years
no case has cone to the notice of the court in which
cogni zance was taken by a special Judge in a private
conplaint for offences punishable wunder the 1947 Act. |If
sonething that did not happen in the past is to be the sole
reliable guide so as to deny any such thing happening in the
future, law would be rendered static and slowy whither
away.

The schene underlying ©Code of Crimnal Procedure
clearly reveal s that anyone who wants to give information of
an offence may either approach the Magistrate or the officer
in charge of a Police Station. If the offence conplai ned of
is a non-cognizable one, “the Police Oficer can either
direct the conplainant to approach the Mgistrate or he may
obtain permission of the Magistrate and investigate the
offence. Simlarly anyone can approach the Magistrate with a
conplaint and even if  the offence disclosed is a serious
one, the Magistrate is conmpetent to take cogni zance of the
of fence and initiate proceedings. It is open to the
Magi strate but not obligatory upon him to di rect
i nvestigation by police. Thus two agenci es have been set up
for taking offences to court. One would therefore, require a
cogent and explicit provision-to hold that Sec. 5A displaces
thi s schene.

The Prevention of Corruption Act, 1947 (' 1947 Act’ for
short) was put on the statute book-in the year 1947. Sec. 5A
did not formpart of the statute in 1947. Sec. 5A was first
introduced in the Act in the year 1952. Prior thereto, Sec.
3 of the 1947 Act which nade the offences under Secs. 161
and 165 |PC cognizable had a proviso engrafted to it which
precl uded investigation of the offences under the Prevention
of Corruption Act by a police officer below the rank of
Deputy Superintendent of Police except w thout the order of
a Magistrate of the first class. There was an identica
provision in sub-s. (4) of Sec. 5 for investigation of
926
the offence of crimnal misconduct. Sec. 5A nmekes a
provision for investigation by police officers of higher
rank. Sec. 5A starts wth a non-obstante clause that:
"Notwi t hst andi ng anything contained in the Code of Crim nal
Procedure, 1898, no police officer below the rank...
Assuming that Sec 5A did not make it obligatory to conduct
investigation by police officer of a certain rank, what
woul d have been the position in | aw

Chapter XIl of the Code of Crimnal Procedure, 1973
bears the heading 'Information to the police and ‘their
powers to investigate.’ Sec. 154 provides for information to
police in cognizable cases. It casts a duty on the officer
in charge of a police station to reduce to witing every
information relating to conmi ssion of a cognizable offence

given to himand the sane will be read over to the infornmant
and the sane shall be signed by the informant and a copy
thereof shall be given to him |If information given to an

officer in charge of a Police Station disclosed a non-
cogni zabl e offence, he has to enter the substance of the
information in a book to be kept by such officer in such
formas the State Governnent may prescribe in this behalf
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and to refer the informant to the Magistrate (Sec. 155 (1)
Sub-s. (2) puts an enbargo on the power of the police
officer in charge of the police station to investigate a
non- cogni zabl e of fence wi thout the order of a Magistrate
havi ng power to try the case or conmt the case for trial
Sec. 156 sets out the powers of the officer in charge of
police station to investigate cognizable cases. Sub-s. (2)
of Sec. 156 nmay be noticed. It says that 'no proceeding of a
police officer in any such case shall at any stage be called
in question on the ground that the case was one which such
of ficer was not enmpowered under the section to investigated
Sub-s. (3) confers power on the Magistrate enpowered under
Sec. 190 to take cognizance of an offence, to order an
i nvestigation as set out'in sub-ss.(1) and (2) of Sec. 156.
Sec 167 enables the WMagistrate to remand the accused to
Police custody in the circunstances therein nmentioned. Sec.
173 provides that " every investigation under Chapter XlI
shal |l be compl eted without unnecessary delay and as soon as
it is conpleted, the officer in charge of the police station
shall forward to a Magistrate enpowered to take cogni zance
of the offence on a police report, a report in the form
prescribed by the State Government, setting out various
things enumerated inthe section. Sub-s. (8) of Sec. 173
provi des that despite subm ssion of the report on conpletion
of the investigation, further investigation can be conducted
in respect of the sanme offence and further evidence so
collected has to be forwarded to the same Magistrate. The
report
927
of this further investigation shall by and |arge conform
with the requi rements of sub-ss. (2) to (6). Fasciculus of
sections in Chapter XV prescribed conditions requisite for
initiation of proceedings. Sec. 190 provides that subject to
the provisions of the Chapter, any Magistrate of the first
class, and any Magistrate of the second class specially
enmpowered in this behalf wunder sub-sec. (2), my take
cogni zance of any offence-(a) upon receiving a conplaint of
facts which constitute such offence; (b) wupon ‘a police
report of such facts; and (c) upon.information received from
any person other than a police officer, or—upon his own
know edge, that such offence has been committed. Sec. 191
obliges the Magistrate when he takes cognizance of an
of fence under <clause (c) of sub-sec. (1) of Sec. 190, to
informthe accused when he appears before him that he is
entitled to have the case inquired into or-tried by anot her
Magi strate, Sec. 193 provides that ’except as otherw se
expressly provided in the Code or by any other law for the
time being in force, no court of Session (shall  take
cogni zance of any offence as a court of ori gi na
jurisdiction unless the case has been conmitted to it by a
Magi strate under the Code

Cogni zabl e offence has been defined in Sec. 2 (c) of
the Cr. P. C to mean 'an offence for which, and "cognizabl e
case" nmeans a case in which, a police officer may, in
accordance with the First Schedul e or under any |aw for the
time being in force, arrest without warrant.’ Conplaint is
defined in Sec. 2 (d) to nean 'any allegation nade orally or
inwiting to a Magistrate, with a viewto his taking action
under the Code, that some person, whether known or unknown,
has commtted an offence, but does not include a police
report.’ There is an explanation appended to the section
whi ch has sone rel evance. 'A report made by a police officer
in a case which di scl osed, after investigation, the
conmi ssion of a non-cogni zabl e of fence shall be deened to be
a conplaint; and the police officer by whom such report is
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made shall be deened to be the conplainant.” Sec. 2 (e)
defines 'non-cogni zable offence’ to nean 'an offence for
whi ch’ and "non-cogni zable" case neans a case in which, a
police officer, has no authority to arrest w thout warrant.’
Police report is defined in Sec. 2 (r) to mean "a report
forwarded by a police officer to a Magistrate under sub-sec.
(2) of Sec. 173." 'O ficer in charge of a police station

has been defined in Sec. 2 (0) to include any police officer
present at the station house who is next in rank to such
officer and is above the rank of constable or, when the
State Governnent so directs, any other police officer so
present.’

928

In other words, a Head-constable of Police that is one step
hi gher from a constable can be in charge of a police
station.

It may now be mentioned that offences under Secs. 161
162, 163, 164, 165, 165A I PC and Sec. 5 (2) of the 1947 Act
are cogni zabl e offences. If they are cognizable offences,
anyone can -go to a police station under Sec. 154 |PC, give
information of  the offence and an officer of the level of a
Head-constable of Police can start investigation to the
chagrin and annoyance of a public servant who may be a
highly placed officer. It nust also be recalled that prior
to 1947, offence under Sec. 161 |PC was  a non-cogni zabl e
of fence neaning thereby that a Magi strate under Sec. 190 of
the Code of Crinminal Procedure woul dtake cogni zance upon a
private conplaint ‘and initiate a proceeding. By Sec. 3 of
the 1947 Act, offences under Sec.. 161 and 165 were made
cogni zabl e. Legislature being aware that _once these two
of fences are made cognizable, a police officer of the rank
of Head- const abl e woul d be entitled to initiate
i nvestigation against the public servant who may as well be
hi ghly placed officer in police, revenue, taxation or other
departments. In order to guard against this invidious
situation, while naking offences under Secs. 161 and 165
cogni zable by Sec. 3, as it stood(in 1947, care was taken to
i ntroduce a proviso to Sec. 3 which reads as under

"Provided that a police officer belowthe rank of

Deputy Superintendent of Police shall not investigate

any such offences without the order of a Magistrate of

the First Cass or nmke any arrest therefor wthout a

warrant. "

Wi | e i nvestigating a cogni zabl e of f ence, t he
investigating officer who is an officer in charge of a
police station has a right to arrest the accused w thout a
warrant. On these offences being made cogni zabl e, in order
to protect public servant frombeing arrested by a petty
police officer as well to avoid investigation of an of fence
of corruption being conducted by police officers belowthe
specified rank the provi so was enacted thereby depriving | ow
| evel police officers from exercising this drastic power.
However, Legislature was aware that an officer of a rank of
Deputy Superintendent of Police may not always be avail able
and to guard against offences going, undetected, a further
power was conferred that although ordinarily the offence by
public servant wunder the aforenmentioned sections shall not
be investigated by an officer bel ow the rank of
929
Deputy Superintendent of Police, the Magistrate of the first
class can grant pernmission to an officer of the |ower rank
to investigate the offence in teeth of the statute.
Therefore, two safeguards were sought to be incorporated in
the predecessor provision of the present Sec. 5A, being the
proviso to Sec. 3, nanely, these offences having becomne
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cogni zabl e shall not be investigated by an officer of a rank
bel ow that of a Deputy Superintendent of Police but it if
beconmes so necessary, it shall not be done without the order
of a Mgistrate of the first class. Left to police,
i nvestigation by the designated officer of superior rank
guaranteed a protection against frivolous investigation. In
larger public interest non-availability of such higher
of ficers was catered to by conferring power on the
Magi strate of the first class to grant permission to an
officer of the rank lower than the designated officer to
i nvestigate such offences. Two concl usions emerge fromthis
situation, that investigation by a police officer of the
hi gher rank on his own nmy tend to curb frivolous or
specul ative prosecution but even if an officer of a rank
lower than the designated officer is to wundertake the
investigation for the reasons which he nust convince the
Magi strate of the first- class;, the Legislature considered
courts’ i ntervention as adequat e saf eguard agai nst
investigationby police officer of a lower rank. It may be
nentioned that Sec. 5A was first introduced by the
Prevention of ~Corruption (Second Anendnent) Act, 1952 but
was substituted by the present Sec 5A by Act 40 of 1964
whi ch was enacted to give effect to the recommendati ons of
the Sant hanam Committee. Sec. 5A specifies the officers of
superior rank in police force on whom the power to
i nvesti gate of fences under Secs. 161, 165, 165A | PC and Sec.
5 of the 1947 Act is conferred. Simultaneously power was
conferred on the Presidency Magistrate or a Mugistrate of
the first class, as ‘the case may be, to permit an officer
inferior in rank to the designated officer to. undertake
investigation and to make an arrest without a warrant. The
Legislative intention is further nmanifested by the proviso
to Sec. 5A which enables the State Governnment to authorise
police officer not below the rank of an‘lnspector of Police
by gener al or speci al order to i nvestigate t he
af orementi oned of fences w thout the order of the Presidency
Magi strate or a Magistrate of the first class, and nay make
an arrest without a warrant. Again while specifying officers
of higher rank in clauses (a) to (d) of Sec.  5A (1) who
woul d, by virtue of office, be entitled to investigate the
af orenmenti oned of fences as cogni zable offences -and could
al so make arrest wthout warrant power was conferred on the
Presi dency Magistrate or the Magistrate of the first class
to renove this unbrella of protection by giving an authority
to investigate such offences
930
to a police officer of rank lower than the officers of
desi gnated rank, and the proviso nakes a further dent in the
safeguard in that the State Governnment by general. or specia
order can bring down the designated rank to the level of
I nspector of Police to investigate these of fences.

The whol e ganut of argument is that Sec. 5A of 1947 Act
i ncorporates such a safeguard in favour of the accused that
upon its true interpretation it is not open to the specia
Judge to take cognizance of an offence except upon a police
report that nay be submitted by officers of the designated
rank or officers authorised by the Presidency Magistrate or
the Magistrate of the first class or the Inspector of Police
authorised by the State GCovernment by a general or specia
order, and therefore a fortiori, it must exclude cogni zance
being taken by the special Judge upon a private conpl aint
because that would conpletely render illusory the safeguard
prescribed in Sec. 5A. It was said that where a person is
threatened with the deprivation of his liberty and the
procedure prescribed incorporates statutory safeguards, the
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court should be very slowto dilute or do away wth the
saf eguards or render the sane ineffective. It was said that
if the courts were to hold that a private conplaint can be
entertained by the special Judge and the latter is under no
obligation to direct investigation of the sane by an officer
of the designated rank, the safeguard incorporated in Sec.
5A becones illusory and that is inperm ssible.

Before we proceed further, it is now necessary to take
notice of salient provisions of the Crimnal Law Anendnent
Act, 1952. The Act was enacted as its long title shows to
amend the Indian Penal Code and the Code of Crimna
Procedure, 1898 and to provide for a nore speedy trial of
certain offences. Sec. 1A is the dictionary clause. Sec. 2,
3, 4 and 5 have been repeal ed by various amendnents. Then
comes Sec. 6. It reads as under

"6. (1) The State CGovernnent may, by notification
in the official Gazette, appoint as many special Judges
as may be necessary for such area as areas as may be
specified in the notification to try the followng
of f ences, nanely: -

(a) an offence punishable  under Sec. 161, Sec.
162, Sec. 163, Sec. 164, Sec. 165 or Sec. 165-A of the
I ndian Penal Code or ~Sec. 5 of the Prevention of
Corruption Act, 1947.
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(b) any conspiracy to conmmit or  any attenpt to
conmit or any abetnment of any of the offences specified
ind. (a).

(2) A person shall not be gualified f or
appoi ntnent as special Judge wunder thi's Act unless he
is, or has been, a Sessions Judge or an Additiona
Sessi ons Judge or an Assistant Sessions Judge under the
Code of Crimnal Procedure, 1898:"

Sec.7 confers exclusive jurisdiction on the  specia
Judge appointed under Sec. 6 to try the cases set out in
Sec. 6 (1) (a) and 6 (1) (b). Sub-sec. (2) of Sec. 7
provi des that "Every offence specified in sub-section (1) of
Sec.6 shall be tried by the special Judge for ‘the area
within which it was commtted, or —where there are nore
speci al Judges than one for such area, by such one of them
as may be specified in this behalf by the State Governnent:.™
Subsec. (3) enlarges the jurisdiction of the special Judge
not only to try offences set out in Sec. 6 (1) (a) and (b)
but also to try offences other than those nmentioned therein
with which the accused nmmy, under the Code of Crimna
Procedure, be charged at the sane trial. Three things emnerge
from Sec. 7. The special Judge has exclusive jurisdiction to
try offences enunmerated in Sec. 6 (1) (a) and (b). Were
there are nore than one special Judge for the same area, the
State Governnent is under an obligation to specify the/'loca
jurisdiction of each special Judge, it may be case-wi se, it
may be area-w se. Sub-sec. (3) enlarges the jurisdiction to
try other offences which have been commtted in the course
of the sanme transaction and for which the accused coul d be
charged at the same trial. Then conmes Sec. 8. It reads as
under :

"8 (1): A special Judge may take cogni zance of
of fences without the accused being committed to himfor
trial, and in trying the accused persons, shall follow
the procedure prescribed by the Code of Crimnal
Procedure, 1898, for the trial of warrant cases by
Magi st r at es.

(2) A special Judge may, with a view to obtaining
the evidence of any person supposed to have been
directly or indirectly concerned in, or privy to, an
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of fence, tender a pardon to such person on condition of

his making a full and true disclosure of the whole

circunstances within his know edge relating to the
of fence and to every other person concerned, whether as

principal or abettor, in the conm s-

932

sion thereof; and any pardon so tendered shall, for the

purposes of Secs. 339 and 339A of the Code of Crinmina

Procedure, 1898, be deened to have been tendered under

Sec. 338 of that Code.

(2) Save as provided in sub-section (1) or sub-
section (2), the provisions of the Code of Crimnal
Procedure, 1898, shall, so far as they are not
consistent with this Act, apply to the proceedings
before a special Judge; and for the purposes of the
sai d provisions, the Court of the special Judges shal
be deemed to be a Court ~of Session trying cases with
out a jury or wthout the aid of assessors and the
person conducting a prosecution before a special Judge
shal'l be deenmed to be a public prosecutor.

(3A) In particular, and wthout prejudice to the
generality of the provisions contained in sub-section
(3), the provisions of the Code of Crimnal Procedure,
1898 shall, so far as may be, apply to the proceedi ngs
before a special Judge, and for the purposes of the
sai d provisions, a special Judge shall be deened to be
a Magistrate

(4) A special Judge my _pass upon any person
convi cted by himany sentence authorised by |aw for the
puni shment of the offence of which such person is
convi cted. "

It may be nentioned that Sec. 8 does not apply to the
State of West Bengal. This has sone relevance to the
understanding of sone of the decisions bearing on the
subject arising fromthe State of Wst Bengal. Sec. 9
provides for the subordination of the special Judge to the
Hi gh Court of the State in the matter of appeal, revision
and other incidental powers which the Hi gh Court exercises
over subordinate courts. Sec. 10 provided for transfer of
certain cases, which were pending at the comencenent of the
1952 Act.

Before we wundertake a detailed examination of the
submi ssion that Sec. 5A incorporates a condition precedent
to the taking of the cognizance of an offence by a specia
Judge, it is necessary to state with clarity and precision
that Sec. 8 (1) which confers power on the special Judge to
take cogni zance of offences set out in Sec. 6 (1) (a) and
(b) does not directly or indirectly, expressly or by
necessary inplication indicate that the only nethod of
taki ng cogni zance is the police report under Sec. 173 (2) of
the Code of Crinmi-
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nal Procedure submitted by a police officer of the
designated rank or permissible rank as set out in Secs. 5A
It nerely says 'A special Judge may take cognizance  of
of fences without the accused being committed to him for
trial, and in trying the accused person, shall followthe
procedure prescribed by the Code of Crininal Procedure, 1898
for the trial of warrant cases by Magistrates.’ The Code of
Crimnal Procedure has prescribed four known methods of
t aki ng cogni zance of offences by the courts conpetent to try
the sane. The court has to take cognizance of the offence
before initiation of the proceeding can be contenpl ated The
court called wupon to take cognizance of the offence nust
apply its mnd to the facts placed before it either upon a
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police report or upon a conplaint or in sone other nmanner
the court cane to know about it and in the case of Court of
Sessi ons upon comm tnent of the case by the Magistrate.

Sec. 6 of the Code of Crimnal Procedure provides for
setting up of crimnal courts under the Hi gh Court in every
State. They are (i) Courts of Session: (ii) Judicial
Magi strates of the first class and, in any netropolitan
area, Metropolitan Magistrate, (iii) Judicial Mgistrates of
the second class, and (iv) Executive Magistrates. These are
to be the crimnal <courts in every State. The Code mnade
detail ed provision for powers of police officers entitled to
i nvestigate offences, procedure of investigation, powers of
various courts to take 'cognizance of offences which that
particular court is entitled to try under the Code. Sec. 190
Cr. P. C. confers power on the Magistrate to take cogni zance
of an offence in one of the manners therein prescribed. The
expression ‘Magistrate’ ~in Sec. 190 is a conpendious term
whi ch includes Judicial Mgistrate of the first class,
Metropol i tan Magi strate, Judicial Magistrate of the second
class and Executive Magistrate, Al the three are
conprehended in Sec. 190. But then there is another court of
original jurisdiction, ~namely, Court of Session also being
set up under Sec. 6. Can Court of Session take cogni zance
directly upon a conplaint filed before it ? The answer is
obviously in the negative. Sec. 193 provides that except as
ot herwi se expressly provided by the Code or by any other |aw
for the tine being in force, no Court of Session shall take
cogni zance of any . of fence as a Court  of origi na
jurisdiction unless the case has been conmitted to it by a
Magi strate. In other  words, Court of Session. can take
cogni zance of an offence only upon an order of conmtnent
nade by the Mgistrate and in no other nanner. This
necessitated conferring power on the Magistrate to commt
cases to the Court of Session. Code of Criminal Procedure
934
makes anpl e provisions specifying offences which are triable
by Magistrate of the first (class and Met ropol i tan
Magi strate, those triable by a Judicial Magistrate of the
second class and those exclusively triable by the Court of
Session. Columm 6 in the First Schedule annexed to the Code
of Criminal Procedure specifies which court can try a
particul ar of fence under the |ndian Penal Code. Accordingly,
provision was nmade in Sec. 209 for comitnment by the
Magi strate of a case brought to himeither upon a private
conplaint or upon a police report provided that the offence
is exclusively triable by the Court of Session. If the
Magi strate took cognizance of an offence upon a conplaint,
whi ch appears to be exclusively triable by Court of Session
he has to proceed according to Sections 202 (2), 208 and
209. Chapter XVII1 incorporates provisions prescribing
procedure for the trial before a Court of Session. Sec. 226
says that the case conmes to the Court in pursuance of a
conmitment of the case under Sec. 209. Sec. 209 caters to a
situation where the case was instituted before the
Magi strate on a police report or otherwise. In both the
cases, if it appears to him that the offence which is
al |l eged against the accused is exclusively triable by the
Court of Session there is no option but to comrit the case
to the Court of Session. The Court of Session thus takes
cogni zance of the offence upon conmtnent by the Magistrate.
And any other nmode of taking cognizance is specifically
barred under Sec. 193.

Sec. 4 of the Code of Crinminal Procedure provides as
under :

"4 (1)-All offences under the Indian Penal Code




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 18 of 32

shall be investigated, inquired into, tried, and

ot herwi se dealt with according to the provisions

her ei naft er cont ai ned.
(2) Al offences under any other law shall be

i nvestigated, inquired into, tried and otherw se dealt

with according to the sane provisions, but subject to

any enactnent for the tinme being in force regulating
the manner or place of investigating, inquiring into,
trying or otherw se dealing with such of fences."

Sec. 4 (1) provides for investigation, inquiry or tria
for every offence under the Indian Penal Code according to
the provisions of the Code. Sec. 4 (2) provides for offences
under other Ilaw which nmy be investigated, inquired into,
tried and otherwi se dealt with according to the provisions
of the Code of Criminal Procedure but
935
subject to any enactnent for- the time being in force
regul ating the ~manner or place of investigation, inquiring
into, trying or otherw se dealing with such offences. In the
absence  ‘of a specific provision nmade in the statute

indicating that offences will ~have to be investigated,
inquired into, tried and otherw se dealt with according to
that statute, the same wll have to be investigated,

inquired into, tried and otherw se dealt with according to
the Code of Criminal “Procedure. In other words, Code of
Crimnal Procedure is the parent statute which provides for
investigation, inquiring into and trial of cases by crimna
courts of various designations.

Now t he Code of Criminal Procedure prescribed only four
nmet hods of taking cognizance of an offence whether it be a
Magi strate or a Sessions Court is for the tinme being
imuaterial. The Code prescribes four nmethods for. taking
cogni zance upon a conplaint, or upon a report of the police
of ficer or where the Magistrate hinself comes to know of the
comm ssion of offence through sone other source and in the
case of Sessions Court upon a commitnent by the Magistrate.
There is no other known or recognised node of taking
cogni zance of an offence by a crimnal court. Now if Court
of special Judge is a criminal court, which atleast was not
di sputed, and jurisdiction is conferred upon the presiding
of ficer of the Court of special Judge to take cogni zance of
of f ences si mul taneously excl udi ng one of the four recognised
nodes of taking cognizance, nanely, upon commitnent by a
Magi strate as set out in Sec 193, the only other nethod by
which the Court of special Judge can take cognizance of an
of fence for the trial of which it was set up, is any one of
the remaining three other methods known to |aw by which a
crimnal court would take cognizance of an offence, not as
an idle formality but with a viewto initiating proceedings
and ultimately to try the accused. If the | anguage enpl oyed
in Sec. 8 (1) isread in this light and in this background
that a special Judge may take cogni zance of offence wi thout
the accused being cormitted to himfor trial, it necessarily
inmplies that the Court of special Judge is arned wth power
to take cognizance of offences but that it is deniedthe
power to take cognizance on conmitnent by the Magistrate.
Thi s excludes the node of taking cognizance under Sec. 193.
Then remains only Sec. 190 which provides various nethods of
taki ng cogni zance of offences by courts. It is idle to say
that Sec. 190 is confined to Magistrate and special Judge is
not a Magistrate. W shall deal wth the position of a
special Judge a little later. The fact however renains that
the Court of the special Judge as the expression is used in
sub-sec. (3) of Sec. 8 is a criminal court and in view of
936
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Sec. 9 it is under the appellate and adm nistrative contro

of the H gh Court. It nmust take cogni zance of offences with
aview totrying the sane but it shall not take it on
conmitrment of the accused to the court. As a necessary
corollary, it nust appear that the special Judge can take
cogni zance of offences enunmerated in Sec. 6 (1)(a) and (b)
upon a conplaint or upon a police report or upon his com ng
to know in sone nanner of the offence having been comtted.
Wth regard to the |last of the nodes of taking cognizance,
it was urged that there is inherent evidence to show that
Sec.190 (1)(c) cannot be availed off by special Judge
because Sec. 191 is not available to himso as to transfer
the case. Alittle while later, we shall point out that the
provi sions of the Court of special Judge in such manner and
to such extent as to retain the separate identity of the
Court of special Judge and not that he rmust either fulfil a
role of a Magistrate or a Session Court.

It is a well-established canon of construction that the
court should read the section as it is and cannot rewite it
to suit  'its conveni ence; nor does any canon of construction
permt the court to read the -section in such manner as to
render it to some extent otiose. Sec. 8 (1) says that the
speci al Judge shall take cogni zance of an offence and shal
not take it on commtnent of the accused. The Legislature
provided for both the positive and the negative. It
positively conferred power on special « Judge to take
cogni zance of offences and it negativel y renpved any concept
of commitnment. It is not possible therefore, to read Sec. 8
(1) as eanvassed on behal f of the appellant that cogni zance
can only be taken upon a police report and any other view
wi Il render the safeguard under Sec. 5A illusory.

It appears wel | -established that an investigation
contenpl ated by Sec. 5A nust ordinarily be undertaken by the
police officers of the designated rank and except with the
perm ssion of the Magistrate bars investigation by police
officers of lower rank. It may be that in a given case
perm ssion granted by the Magistrate for investigation by a
police officer of a rank |ower than the designated rank nmay
be judicially reviewable. If in cases where any illegality
or irregularity in the process of investigation under Sec.
5A has been brought to the notice of the court at an early
stage, a direction has been given for a fresh investigation
by a police officer of the designated rank. But this is

subject to a well recognised |legal position that the court
woul d not attach any inportance to any illegality .in the
matter of investigation if it is relied uponat the
conclusion of a trial 1in the absence of prejudice pleaded
and proved. The question is whether

937

these aspects are sufficient to provide an exception to the
wel | recognised general principle apart from the specific
power conferred wunder Sec. 8(1l) of the 1952 Act 'on the
special Judge to take cognizance of the offences, the only
exception being not upon a commtnent to himthat anyone can
set the crimnal lawinto notion ?

Let us therefore, turn to some of the decisions to
whi ch our attention was drawn to substantiate the subm ssion
that Sec. 5A incorporates a safeguard in favour of the
accused. In fact, it is really not necessary to analyse
these decisions in detail to arrive at the ratio of each of
them because it 1is not controverted that Sec.5A does
i ncorporate a safeguard but the paranmeters of the safeguard
are agai nst investigation by police officers of fairly | ower
rank once the offences enunerated in Sec. 6 (1) (a) and (b)
were made cognizable. The limt of the safeguard is that
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ordinarily investigation of such of f ences shal | be
undertaken only by officers of the designated rank save and
except with the permission of the Magistrate or as per the
first proviso to Sec. b5A The submissionis that upon its
true evaluation, the safeguard clearly points in the
direction of a prior investigation before cognizance of the
of fences can be taken by the special Judge and any ot her
view would dilute the safeguard or render it illusory. It
was also submitted that if defective investigation can
vitiate the proceedings a fortiori the total absence of and
i nvestigati on whatsoever as contenplated by Sec. 5A, which
woul d be the position if a private conplaint can be directly
entertai ned by the special Judge, would of necessity vitiate
the proceeding.

The sheet anchor of the supmi ssion was the decision of
this Court in MN _Rishbud & Inder Singh v. The State of
Delhi.(’) In that case the question posed was whether the
provision Sec. 5A of the 1947 Act requiring that the
i nvestigationinto the of fences specified therein shall not
be conducted by any police officer of a rank |ower than a
Deputy Superintendent of Police wthout the specific order
of a Magistrate, is directory or mandatory ? The Court
rendered the opinionthat “Sec. 5A is mandatory and not
directory, and that an investigation conducted in violation
thereof bears the/stamp of illegality. Thus so far as
investigation of a case is concerned, ‘this Court has
recorded a definite opinion that investigation by a police
officer in contravention of the provision contained in Sec.
5A bears the stanp of illegality. Wiat is the effect of this
938
illegality on the outcome of a concluded trial ‘does not
arise for our consideration but there are certain
observations which were relied uponto wurge that a prior
i nvestigation under Sec. 5A being heldto be nandatory and
as a special Judge can take cogni zance of an of fence upon a
police report submtted at the end of a valid and |[ega
i nvestigation in consonance wth Sec. 5A by necessary
i mplication, taking cognizance of  an offence by a specia
Judge under Sec. 8(1) of 1952 Act upon a private conplaint
is excluded. W must frankly say that we find nothing in
this judgnent even renotely to bear out the submi ssion. Sec.
5A is a safeguard against investigation by police officers
lower in rank than designated officers. In this connection
at page 1159, the Court has observed as under

"The underlying policy in making these offences by
public servants non-cognizable appears to be that
public servants who have to discharge their functions-
often enough in difficult circunstances-should not be
exposed to the harassnent of investigation against them
on information |evelled, possibly, by persons affected
by their official acts, unless a Magistrate is
satisfied that an investigation is called for, and on
such satisfaction authorises the sane. This is neant to
ensure the diligent discharge of their officia
functions by public servants, wthout fear or favour

When, therefore, the Legislature thought fit to renpve

the protection fromthe public servants, in so far as

it relates to the investigation of the offences of
corruption conprised in the Act, by making then

cogni zable it was considered necessary to provide a

substituted safeguard from undue har assnent by

requiring that the investigation is to be conducted
normally by a police officer of a designated higher
rank. "

This observation wll |eave no roomfor doubt that the
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saf eguard incorporated in Sec. 5A  is one agai nst
i nvestigation by police officer of a rank lower than the
desi gnated rank and that the Magistrate con permt
investigation by police officer of Jlower rank. It was
however, urged that the three vital stages relevant to
initiation of proceedings in respect of offences enumerated
in Sec. 6(1) (a) and (b) have been clearly delineated in
this judgnment when at page 1162 it is observed; ’'tria

fol | ows cogni zance and cogni zance is preceded by
i nvestigation.” This is the basic scheme of the Code in
respect of cogni zabl e of fences but that too where in respect
of a cogni zabl e of fence, the informant approaches an officer
i n charge
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of a police station. Wen in the case of a cognizable
offence, a police officer on receipt of information of an
of fence proceeds under Chapter X1, he starts wth
i nvestigation and then submts his report, called the police
report, upon which cognizance is taken, and then follows the
trial. And these three stages in that chronol ogy are set out
with regard to an investigation by an officer in charge of a
police station or a police officer entitled to investigate
any particular offence. This sentence cannot be read in
isolation or torn out of the context to |end support to the
submi ssion that in no case cogni zance can be taken without
prior investigation under Sec. 5A. 1n fact the Court
proceeded to nmeke it abundantly clear ~that 'a defect or
illegality in investigation however ~serious, has no direct
bearing on the conpetence or the procedure relating to
cogni zance or trial.’ The Court exam ned the schenme of Secs
190, 193 and 195 to 199 of the Code of Crim nal Procedure
and observed: that 'the |anguage of Sec. 190 is.in narked
contrast with that of the other sections of the group under
the same heading i.e. Sections 193 and 195 to 199. These
latter sections regulate the conpetence of the Court and bar
its jurisdiction in certain <cases excepting 1in conpliance
therewith, Section 190 does not.’ The Court concluded by
observing 'that where the cognizance of the case has in fact
been taken and the case has proceeded to ternination, the
invalidity of the precedent investigation does not vitiate
the result, wunless miscarriage of justice has been caused
thereby.” Having mnutely read this judgnent on which firm
reliance was placed on behalf of the appellant, we find
nothing in it to cone to the conclusion that — an
i nvestigation under Sec. 5A is a condition precedent before
cogni zance can be taken of offences triable by specia

Judge. Reliance next was placed upon the decision of this
Court in The State of Madhya Pradesh v. Mubarak Ali (') This
Court held that Sec 5A was inserted in the 1952 Act to
protect the public servants agai nst har assnent and
victimzation. If it was in the interest of the public that
corruption should be eradicated, it was equally 'in the
interest of the public that honest public servants shoul d be
able to discharge their duties free fromfalse, frivolous
and malicious accusations. To achieve this object, Sections
5A and 6 introduced the following two safeguards; (1) no
police officer below the rank of a designated police
of ficer, shall investigate any of fence puni shabl e under Sec.

161, Sec. 165 or Sec. 165A of the Indian Penal Code or under
sub-Sec. (2) of Sec. 5A of the 1947 Act wi thout the order of

a Presidency Magi strate and (2) no court shall take
cogni zance of offences herei nabove enunerated
940

except with the previous sanction, of the appropriate
CGovernment. The Court held that these statutory safeguards
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nmust be conplied with, for they were conceived in public
interest and were provided as a guarantee agai nst frivol ous
and vexatious prosecutions. The Court further observed that
the Legislature was prepared to believe an officer of an
assured status inplicity, and it prescribed an additiona
guarantee that in the case of police officers below the
rank, the previous order of a Presidency Magistrate or a
Magi strate of the first <class as the case may be. Cones
thereafter a pertinent observation ’'that the Magistrate's
st at us gi ves assurance to t he bonafi des of t he
i nvestigation. 'This would rather show that Legislature
whil e on the one hand conferred power on the police officers
of the desi gnated rank to take wupon thenselves the
i nvestigation of offences committed by public servants, it
considered intervention of the Mgistrate as the rea
saf equard when investigation was pernmitted by officers |ower
in rank then the -designated officers. In other words, the
Court was a safeguard and it ought to be so because the
judicially trained “mnd is any day a better safeguard then
any police officer or any rank. In State of Utar Pradesh v.
Bhagwant Kishore Joshi the observation of the Court in
Mubarak Ali’s case was affirmed. In S.N Bose v. State of
Bi har.(2) this Court held that the order of the Magistrate
giving permission to the Inspector of Police to investigate
the case did not /give any reasons and there was thus a
violation of Sec. 5A. Yet this illegality commtted in the
course of an investigation does not- affect the conpetence
and jurisdiction of the court for trial and where cogni zance
of the case has in fact been taken and the case has
proceeded to termnation the “invalidity of = the preceding
i nvestigation does not vitiate the result unless the
m scarriage of justice has been caused thereby, —and in
reaching this conclusion reliance was placed on the case of
MN. Rishbud In P. Sirajuddin etc. v. State of Mdras
etc.(3) it was held that' the Code of Criminal Procedure is
an enact nent designed inter alia to ensure a fair
i nvestigation of the allegations  against a person charged
with crimnal msconduct. This is undeniable but has hardly
any rel evance. Sone guidance is given to the enquiry officer
and the neans to be adopted in investigation of offences.
Thi s has no bearing on the issue under discussion. Reference
was also made to Union of India v. Mahesh Chandra Sharnma(4)

whi ch does not advance the case at all. Having carefully
exam ned

941

these judgrments in the 1light of the subm ssions nmade, the

only conclusion that unquestionably energes is that Sec. 5A
is a safeguard against investigation of offences commtted
by public servants, by petty or lower rank police officer
It has nothing to do directly or indirectly with the node
and nethod of taking cogni zance of offences by the court of
special Judge. It also follows as a necessary corollary that
provision of Sec. 5A is not a condition precedent to
initiation of proceedings before the special Judge who
acquires power under Sec. 8(1) to take cognizance of
of fences enunerated in Sec. 6(1) (a) and (b), wth this
[imtation alone that is shall not be upon commitnent to him
by the Magistrate

Once the contention on behalf of the appellant that
i nvestigation under Sec. 5A is a condition precedent to the
initiation of proceedi ngs before a special Judge and
therefore cogni zance of an offence cannot be taken except
upon a police report, does not comend to us and has no
foundation in law, it is unnecessary to refer to the |ong
i ne of decisions comencing from Tayl or v Taylor, (1) Nazir




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 23 of 32

Ahamad v. King Enperor (2) and ending with Chettiam Veetti
Ahmad and Anr. v. Taluk Land Board and Ors., (3) laying down
hitherto uncontroverted | egal principle that where a statute
requires to do a certain thing in a certain way, the thing
must be done in that way or not at all Qher methods of
performance are necessarily forbidden

Once Sec. BHA is out of the way in the matter of taking
cogni zance of offences committed by public servants by a
speci al Judge, the power of the special Judge to take
cogni zance of such offences conferred by Sec. 8(1) with only
one limtation, in any one of the known nethods of taking
cogni zance of offences by courts of original jurisdiction
remai ns undented. One such statutorily recogni sed wel |l -known
net hod of taking cognizance of offences by a court conpetent
to take cognizance is ~upon-receiving a conplaint of facts
whi ch constitutes the offence. And Sec. 8(1) says that the
speci al Judge has the power to take cognizance of offences
enunerated in Sec. 6(1)(a) and (b) and the only node of
taki ng cogni zance excl uded by the provision is upon
conmtrment. 1t therefore, follows that the special Judge can
take cognizance of offences committed by
942
public servants upon receiving a complaint of facts
constituting such offences.

It was, however, subnmitted that even if it be held that
the special Judge /is entitled to entertain a private
conplaint, no further steps can be taken by him without

directing an investigation under “Sec 5A so that the
safeguard of Sec. 5Ais not whittled down. This is the self
same argunent under a different apparel. _Accepting such a

subm ssi on woul d tantanpbunt to saying that on receipt of the
conplaint the special Judge nust direct an investigation
under Sec. 5A There is no warrant for -such an approach

Astounding as it appeared to us, in all solemity it was
submitted that investigation of an offence by a superior
police officer affords a nore solid safeguard conpared to a
court. Myopic as this is, it would topsy turvy the
fundanental belief that to a person accused of an offence
there is no better safeguard than a court. And this is
constitutionally epitomised in Art.. 22 that upon arrest by
police, the arrested person nmust be produced before the
nearest Magistrate w thin twenty-four hours of the arrest.
Further, nunerous provisions of the Code of Crinnal
procedure such as Sec. 161, Sec 164, and Sec. 25 of the
I ndi an Evi dence Act woul d show the Legi slature’s hesitation
in placing confidence on police officers away fromcourt’s
gaze. And the very fact that power is conferred on a
Presi dency Magistrate or Magistrate of the first class to
permt police officers of lower rank to investigate these
of fences would speak for the mnd of the Legislature that
the court is a nore reliable safeguard than even superior
police officers.

It was urged that there is inherent evidence in other
provisions of the 1952 Act and the Code of Crinmina
Procedure which would buttress the submission that the
speci al Judge cannot take cogni zance upon a private
conplaint. Even if Sec. 8(1) confers specific powers of
taki ng cogni zance of offences without the necessity of the
accused being conmitted for trial and prescribes the
procedure for trial of warrant cases by Magistrates to be
adopted by a special Judge, it is necessary to determne
with accuracy whether a special Judge is a Magistrate or a
Sessions Judge. After referring to Sec. 8(3) which provides
that save as provided in sub-sec. (1) or sub-sec. (2), the
provi sions of the Code of Crimnal procedure, 1898 shall so
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far as they are not inconsistent with the 1952 Act apply to
the proceedi ngs before a special Judge; and for the purposes
of the said provisions, the Court of a special Judge shal
be deenmed to be a Court of Sessions trying cases without
943
ajury or without the aid of assessors and the person
conducting a prosecution before a special Judge shall be
deened to be a public prosecutor; it was urged that for the
purpose of procedure to be followed by a special Judge in
the trial of the case before him he is a WMgistrate as
provided in Sec. 8(1) but not a Sessions Judge because no
Sessions Court can take cognizance of offences without
conmtrent while a speciial Judge has to take cogni zance of
of fences without accused being commtted to himfor tria
yet the provisions of sub-Secs. (2) and (3) |eave no one in
doubt that for all other purposes he is to be treated as a
Sessi ons Judge or-a Court of Sessions. Proceeding along it
was urged that if a-special Judge has all the trappings of
the Court of Sessions, he cannot take cogni zance as provided
by Sec. 190, C. P. C _because it confers power on
Magi strate to take cogni zance of any offence in any one of
the three nodes therein prescribed. Therefore, it was
submitted that a private conplaint cannot be entertained.

For nmore than one reason it is not possible to accept

this submission. If Sec. 190 cannot be availed, we fail to
see how a special Judge would be entitled to take cogni zance
on a police report. |If Sec. 190 is not attracted all the

three nodalities of taking cognizance of offences would not
be available. One cannot pick and choose as it suits one’'s
conveni ence. Either all the three nodalities are avail able
or none. And Sec. 8(1) which confers power of taking
cogni zance does not show any preference. On this short
ground, the submi ssion must be rejected.

It is, however, necessary to-decide with precision and
accuracy the position of a special Judge and the Court over
which he presides styled as the Court of a special Judge
because unendi ng conf usi ons have arisen by ei t her
assimlating himwith a Magi strate or with a Sessions Court.
The Prevention of Corruption Act, 1947 was enacted for nore
ef fective prevention of bribery and corruption. Years rolled
by and experience gathered showed that wunless a special
forumfor the trial of such offences as enunerated in the
1947 Act is created, the object wunderlying the 1947 Act
would remain a distant dream This led to the enactnent of
the Crinminal Law Arendnent Act, 1952. The Statenment of
objects and Reasons acconpanying the Bill refers to the
recomendati ons of the Conmittee chaired by Dr. Bakshi Tek
Chand appointed to review the working of the Special Police
Est abl i shment and to nmake recomendati ons for inprovenent of
laws relating to bribery and corruption. To take the cases
of corruption out of the naze of cases handl ed
944
by Magistrates, it was decided to set up special courts.
Sec. 6 conferred power on the State Government to appoint _as
many special Judges as may be necessary with power to try
the offences set out in clauses (a) and (b). Nowif at this
stage a reference is nade to Sec. 6 of the Code of Crimna
Procedure which provides for constitution of crimna
courts, it would becone clear that a new court with a new
designati on was being set up and that it has to be under the
adm nistrative and judicial superintendence of the High
Court. As already pointed out, there were four types of
crimnal courts functioning under the High Court. To this
list was added the court of a special Judge. Now when a new
court which is indisputably a crimnal court because it was
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not even whispered that the Court of special Judge is not a
crimnal court, is set up, to mmke it effective and
functionally oriented, it becomes necessary to prescribe its
powers, procedure, status and all ancillary provisions.
VWi le setting up a court of a special Judge keeping in view
the fact that the high dignitaries in public life are likely
to be tried by such a court, the qualification prescribed
was that the person to be appointed as special Judge has to
be either a Sessions Judge, Additional Sessions Judge or
Assi stant Sessions Judge. These three dignitaries are above
the |evel of a Magi strate. After prescri bi ng t he
qgualification, the Legislature proceeded to confer power
upon a special Judge to take cogni zance of offences for the
trial of which a special court with exclusive jurisdiction
was being set up. If aspecial Judge has to take cogni zance
of offences, ipso facto the procedure for trial of such
offences has to be prescribed. Now the Code prescribes
di fferent procedures for trial of cases by different courts.
Procedure for trial of a cases by different courts.
Procedure for trial of a case before a Court of Sessions is
set out in Chapter XVLIl, trial  of warrant cases by
Magi strates is set out ~in Chapter Xl X and the provisions
therein included catered to both the types of cases com ng
before the Magi strate, nanely, upon.  police report or
ot herwi se than on a police report. Chapter XX prescribes the
procedure for trial of summobns cases by Magistrates and
Chapter XXI prescribes the procedure for sunmary trial. Now
that a new crimnal court was being set up, the Legislature
took the first step of providing its conparative position in
the hierarchy of courts under Sec. 6 Cr. P.C. by bringing it
on level nore or |less conparable to the Court of Sessions,
but in order to avoid any confusion arising  out of
conparison by level, it was made explicit in Sec. 8 (1)
itself that it is not a Court of Sessions because it can
take cogni zance of of f ences wi t-hout conmi t nent as
contenmpl ated by Sec. 193 Cr. P. C. Undoubtedly in Sec. 8 (3)
it was clearly laid down that subject to the provi-
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sions of sub-Sec. (1) and (2) of Sec. 8, the Court of
speci al Judge shall be deenmed to be a Court of Sessions
trying cases without a jury or without the aid of assessors.
In contra-distinction to the Sessions Court this new court
was to be a court of original jurisdiction. The Legislature
then proceeded to specify which out of the various
procedures set out in the Code, this new court shall follow
for trial of offences before it. Sec 1 (1) specifically says
that a special Judge in trial of offences before himshal
follow the procedure prescribed in the Code of Crimnal
Procedure for trial of warrant cases by Magistrates. The
provisions for trial of warrant cases by the Magistrate are
to be found in Chapter XXI of 1898 Code. A glance through
the provisions will show that the provisions ‘therein
i ncluded catered to both the situations nanely, trial of a
case initiated wupon police report (Sec. 251A) and trial of
cases instituted otherwi se than on police report (Sec 252 to
257). If a special Judge is enjoined with a duty to try
cases according to the procedure prescribed in foregoing
provisions he will have to first decide whether the case was
instituted upon a police report or otherw se than on police
report and follow the procedure in the relevant group of
sections. Each of the Secs. 251A to 257 of 1898 Code which
are in pari materia with Secs 238 to 250 of 1973 Code refers
to what the Magistrate should do. Does the special Judge in
Secs 238 to 250 wherever the expression 'Magistrate’ occurs.
This is what is called legislation by the incorporation.
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Simlarly, whether the question of taking congnizane ari ses,
it is futile to go in search of question of taking
congni zance arises, it is futileto go in search of the
Magi strate to take cogni zance of the offence, special Judge
is a Mugistrate? What is to be done is that one has to read
the expression ’'special Judge’ in place of Magistrate, and
the whole thing beconmes crystal <clear. The Legislature
wherever it found the grey area clarified it by nmaking
specific provision such as the one in sub-s (2) of Sec. 8
and to leave no one in doubt further provided in sub-s. (3)
that all the provisions of the Code of Crininal Procedure
shall so far as they are not inconsistent with the Act apply
to the proceedings before a special Judge. At the tine when
the 1952 Act was enacted what was in operation was the Code
of Criminal Procedure, 1898. It did not envisage any Court
of a special Judge and the Legislature never wanted to draw
up an exhaustive Code of Procedure for this new crinna

court which was being set up. Therefore, it conferred power
(taking cogni zance of offences), prescribed procedure (tria

of warrant ~cases by a Magistrate), indicated authority to
tender pardon - (Sec 338) _and then after declaring is status
as conparable to a Court of Sessions proceeded to pres-
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cribe that all provisions of the Code of Crimnal Procedure
will apply in so /faras they are not inconsistent with the
provi sions of the 1952 Act. The net outcone of this position
is that a new court of original jurisdiction was set up and
whenever a question arose as to what are its powers in
respect of specific questions brought before it as court of
original crimnal jurisdiction, it had to refer to the Code
of Crimnal Procedure undaunted by any desi gnation claptrap

When taki ng cogni zance, a Court of special Judge enjoyed the
powers under Sec. 190. When trying cases, it is obligatory
to follow the procedure for trial® of warrant cases by a
Magi strate though as and by way of status it was equated
with a Court of Sessions. The entire argunment inviting us to
specifically decide whether a court of a special Judge for a
certain purpose is a Court of Magistrate or a Court of
Sessions revolves round a mistaken belief that a specia

Judge has to be one or the other, and must fit in the slot
of a Mgistrate or a Court of Sessions. Such an approach
woul d strangulate the functioning of the court and nust be
eschewed. Shorn of all enbellishment, the court or a specia

Judge is a court of original <crimnal jurisdiction. As a
court of original crimnal jurisdiction in order to make it
functionally oriented some powers were conferred by the
statute setting up the court. Except those specifically
conferred and specifically denied, it has to function as a
court of original crimnal jurisdiction not being hide bound
by the term nological status description of Magistrate or a
Court of Sessions. Under the Code it will enjoy all powers
which a court of original crimnal jurisdiction enjoys save
and except the ones specifically denied.

Sec 9 of the 1952 Act would equally be helpful in this
behal f. Once court of a special Judge is a court of origina
crimnal jurisdiction, it became necessary to provide
whether it is subordinate to the Hi gh Court, whether appea
and revision against its judgnents and orders would lie to
the H gh Court and whether the Hi gh Court woul d have genera
superintendence over a Court of special Judge as it has over
all crimnal courts as enunmerated in Sec. 6 of the Code of
Crimnal Procedure. The court of a special Judge, once
created by an independent statute, has been brought as a
court of original crimnal jurisdiction under the Hi gh Court
because Sec. 9 confers on the H gh Court all the powers
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conferred by Chapters XXXI and XXXIII of the Code of
Crimnal Procedure, 1898 on a Hi gh Court as if the court of
special Judge were a court of Sessions trying cases wi thout
ajury wthinthe local limts of the jurisdiction of the
Hi gh Court. Therefore, there is no gainsaying the fact that
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a new crimnal court with a nane, designation and
qualification of the officer eligible to preside over it
with powers specified and the particular procedure which it
must follow has been set up under the 1952 Act. The court
has to be treated as a court of original crinna
jurisdiction and shall have all the powers as any court of
original crimnal juricsdiction has wunder the Code of
Crimnal Procedure, except those specifically excluded.

Once the positionand power of the Court of a specia
Judge in the hierarchy of crimnal courts under the Hi gh
Court is clearly and ~unanbiguously established, it is
unnecessary to roaminto an enquiry exam ning |arge number
of decisions laying dowmn in the context of each case that
the Court. of a special Judge is a Court of Sessions and the
contrary view taken in sone other —decisions. Reference to
those judgrments would be nmerely adding to the length of this
j udgrment without achieving any useful purpose.

It was submitted that there is further interna
evi dence pointing /in the direction that a private conpl aint
cannot be entertained by a special Judge. Sec. 225 in
Chapter XVII1 containing provisions prescribing procedure of
trial before a Court of Sessions provides that 'in every
trial before a Court of Sessions’ the prosecution shall be
conducted by a Public Prosecutor.’ Last part of Sec. 8 (3)
of the 1952 Act provides that’'.... the person-conducting a
prosecution before a special Judge shall be deened to be a
public prosecutor. It was urged that public prosecutions are
ordinarily launched in the name of the State because in
matters of serious offences the society is interested in
puni shing the anti-social elements who nmay be a nenace to
society and that such prosecution is not for satisfying
private lust or sense of vengeance. Proceeding along, it was
stated that the scheme of Criminal  Procedure Code clearly
shows that serious offences are exclusively triable by a
Court of Sessions and that even if a commitnent to the Court
of Sessions is made wupon an inquiry held by a Magistrate
taki ng cogni zance of the offence on a private conplaint,
once the case is committed to a Court of Sessions, the role
of the private conplainant becomes insignificant. The State
takes over the prosecution and the public prosecutor shal
necessarily be in charge of the prosecution. And it was
poi nted out that public prosecutor is appointed by the
Central or the State Government. It was urged /that
appoi ntnent of a public prosecutor under Sec. 24 of the Code
of Criminal Procedure is a solenm duty to be perforned by
the Central or the State CGovernnment, as the case may be, and
that too after consultation with the H gh Court.
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And it is such public prosecutor who shall alone be
entitled to conduct the trial before Court of Sessions. In
order to acquaint us with the role, the dignity and the
responsibility of a public prosecutor, attention was drawn
to Shwe Pru v. The King(l) Amesh Ceandra & Os. v. The
State, (1) Raj Kishore Rabidas v. The State.(2) In Re
Bhupal li Malliah and O's (3) and Medi chetty Ranaki stiah and
Os. v. The State of Andhra Pradesh (4) These decisions
purport to indicate the objectivity and the fairness with
which a public prosecutor in charge of the case shal
conduct the prosecution and it is no part of his duty to
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attenpt to obtain a conviction at all costs. Hs duty is to
fairly analyse the evidence for and agai nst the accused and
that he should not w thheld any evidence which has a bearing
on the issues before the court. In other words, he nust be
fair and objective in his approach to the case animated by a
desire to vindicate justice and no nore. It was urged that
if this be the well-recognised role of a public prosecutor,
how horrendous it would appear if a private conplainant
notivated by a desire to weck vengeance agai nst the accused
is to be deened to be a public prosecutor. It was said that
such a private conpl ai nant cannot be el evated to the status
of a public prosecutor but the deemng fiction enacted in
latter part of Sec. 8 (3) would clothe himwth such a
status of a public prosecutor which he was hardly qualified
to enjoy. As a second'string to the bow, it was said that
Sec. 321 of the Code of Criminal Procedure generally confers
power on a public prosecutor to wthdraw the prosecution
subject-to limtations therein prescribed. The subm ssion is
that if a private conplainant'-who chooses to conduct his
case and ' thereby enjoys the status of a deened public
prosecut or _he woul d be able to poute the fountain of justice
by initiating some frivolous prosecution and then w thdraw
it if his palnms aregreased. It was also said that the
accused may put up- a bogus conpl ai nant' and nmake a pretence
of trial and escape a serious prosecution upon high |eve
i nvestigation. These are wild inaginings, irrelevant for the
pur pose of construction of a provision in a statute. Further
this submission overlooks the vital role that the court has
to play before any prosecution-can be wthdrawn at the
instance of a public  prosecutor. That a public prosecutor
may abuse his office is not determnative as to who shoul d
be a public
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prosecutor. The deeming fiction enabled in Sec. 8 (3) is
confined to the limts of its requirement in that the person
conducting a prosecution before a special Judge is to be
deened to be a public prosecutor. |In fact, this/ fiction
created by Sec. 8 (3) would rather negative the argunent of
the appellant that a private conplaint is not naintainable,
i nasmuch as the Legislature could have inserted a provision
anal ogous to Sec. 225 that a prosecution before a special
Judge shall be conducted by a public prosecutor. On - the
contrary, conscious of the position that a private conplaint
may be filed before a special Judge who nay take cogni zance
of the offences on such a conplaint, the Legislature wanted
to clothe the person in charge of the prosecution before a
speci al Judge with the status of a public prosecutor for the
purposes of the Code of Crimnal Procedure. This is an
addi ti onal reason why the contention of the appellant that a
private conplaint is not maintainable cannot be entertained.
It was then subnmitted that if the object wunderlying
1952 Act was to provide for a nore speedy trial of offences
of corruption by a public servant, this |audable ' object
would be thwarted if it 1is ever held that a private
conplaint can be entertained by a special Judge. Devel oping
the argunent it was pointed out that assuming that a private
conplaint is mai nt ai nabl e before taking cognizance, a

special Judge wll have to exam ne the conpl ai nant and al
the witnesses present as enjoined by Sec. 200. The Judge
thereafter ordinarily will have to postpone issue of process

agai nst the accused, and either inquire into the case
hinself or direct an investigation to be nade by a police
officer and in cases under the 1947 Act by police officers
of designated rank for the purpose of deciding whether or
not there is sufficient ground for proceeding. (Sec.
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202(1)). If the Judge proceeds to hold the inquiry hinself,
he is obliged to take evidence on oath but it was said that
if the Court of special Judge is a Court of Sessions, the
case would be governed by proviso to sub-s (2) of Sec. 202,
C P.C. and that therefore, he wll have to call upon the
conpl ai nant to produce all his wtnesses and exam ne them on
oath. This would certainly thwart a speedy trial was the
appr ehensi on di scl osed and therefore, it was said that there
is internal contra-indication that a private conplaint is
not maintainable. W find no merit in the subm ssions. As
has been distinctly made clear that a Court of special Judge
is acourt of original crimnal jurisdiction and that it can
take cogni zance of an offence in the manner hereinbefore
indicated, it nmay be that in order to test whether the
conpl ai nt disclosed a serious offence or that there is any
frivolity involved in it, the Judge may insist upon hol ding
an
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inquiry by postponing the issue of process. Wen a private
conplaint is filed, the court has to exam ne the conpl ai nant
on oath save in the cases set out in'the proviso to Sec. 200
C.P.C. After exam ni-ng the conpl ai nant on oath and
exam ning the wtnesses present, if any, nmeaning thereby
that the wi tnesses not -present need not be examned, it
woul d open to the/ court to judicially determ ne whether a
case is nmade out for issuing process. Wen it is said that
court issues process, it neans the court has taken
cogni zance of the offence and has decided to initiate the
proceedi ng and as ‘a visible manifestation of taking
cogni zance, process iS-issued which neans that the accused
is called wupon to appear before the court. This nmay either
take the fromof a summons or a warrant, as the case nay be.
It may be that after examining the conplainant ‘and his
wi tnesses, the court in order to  doubly assure itself my
post pone the issue of process, and call upon the conpl ai nant
to keep his witnesses present. The other option open to the
court is to direct investigation to be nmade by a police
officer. And if the offence is one covered by the 1947 Act,
the investigation, if directed, shall be according'to the
provi sion contained in Sec. 5A But it -nust ‘be nmade
distinctly clear that it 1is neither obligatory to hold the
inquiry before issuing process to direct the investigation
of the offence by police. The natter is in the judicia
di scretion of the court and is judicially reviewable
dependi ng upon the naterial disclosed by the conplainant in
his statement under oath under Sec. 200, called in the
parl ance of crimnal courts verification of  the conplaint
and evidence of witnesses if any. It was however, urged that
if Sec. BA can be dispensed with by holding that a private
conplaint is nmaintainable, the court atleast should ensure
pre-process safeguard by insisting upon the exanmination of
all witnesses that the conplai nant seeks to examine and this

will be counter-productive as far as the object of a speedy
trial is concerned. Viewed fromeither angle, there.is no
nmerit in this subm ssion. Primarily, exam nation of

Wi t nesses even at a preprocess stage by special Judge is not
no the footing that case is exclusively triable by a Court
of Sessions as contenplated by Sec. 202(2) proviso. There is
no conmtment and therefore, Sec. 202(2) proviso is not
attracted. Simlarly, till the process is issued, the
accused does not cone into the picture He nay physically
attend but is not entitled to take part in the proceeding.
(See Smt. Nagawwa v. Veeranna Shivalingappa Konjalgi and
Os. (1)) Upon a conplaint being received and the court
records the verification, it is open to
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the court to apply its mind to the facts disclosed and to
judicially determ ne whether process should or should not be
issued. It is not a condition precedent to the issue of
process that the court of necessity nust hold the inquiry as
envi saged by Sec. 202 or direct investigation as therein
contenpl ated. The power to take cognizance without hol ding
inquiry or directing investigation is inplicit in Sec. 202
when it says that the Magistrate may if he thinks fit,
post pone the issue of process against the accused and either
inquire into the case hinmself or direct an investigation to
be made by a police officer..... for the purpose of deciding
whet her or not there is sufficient ground for proceeding.
Therefore, the matter is left to the judicial discretion of
the court whether on examining the conplainant and the
witnesses if any as contenplated by Sec. 200 to issue
process or to postpone the issue of process. This discretion
whi ch the  court enjoys cannot be circunscribed or denied by
making it~ mandatory upon the court either to hold the
inquiry or ~direct investigation. Such an approach woul d be
contrary to the statutory provision. Therefore, there is no
nerit in the contention that by entertaining a private
conplaint, the purpose of speedy trial would be towarted or
that a pre-process safeguard woul d be deni ed.

Furt her when cognizance is taken on a private conplaint
or to be precise otherwise than on a police report, the
speci al Judge has to try the case according to the procedure
prescribed for trial of warrant cases instituted otherw se
than on police report. by a Magistrate (Sec. 252 to 258 of
1898 Code of Crimnal Procedure). Sec. 252 requires that
when accused is brought before a court, the court shal
proceed to hear the conplainant and take all such evidence
as may be produced in support of the prosecution. Accused
has a right to cross exam ne conplainant and his w tnesses.
If upon considering the evidence so  produced, the ' court
finds that no case against the accused has been nade out
whi ch, if undebutted, would warrant his conviction, the
court shall discharge the accused (Sec. 253 ibid). If, on
the other hand, the court is of the opinion that there is
ground for presumng that the accused has conmmitted an
of fence, which the court is conpetent to try, a charge shal
be framed in witing against the accused (Sec. 254 ibid).
After the accused pleads not guilty to the charge, al
prosection w tnesses exam ned before the charge shall ~ be
recalled for further cross examnation. ~Prosecution may
exam ne additional w tnesses whom the accused would be
entitled to cross exam ne. Thereafter the accused may enter
on his defence and may exanmine wtness in defence.  This
procedure provides nore adequate saf eguard . than the
i nvestigation
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by police officer of designated rank and therefore, search
for fresh or additional safeguard is irrelevant.

It was however urged that while naking the provisions
of the Code of Crinminal Procedure, 1898 applicable to an
Proceeding in relation to an of fence puni shabl e under Secs.
161, 165 and 165 |PC and under Sec. 5 of the 1947 Act,
nodi fi cati on was considered necessary in sub-s. (8) of Sec.
251A which prescribed procedure for trial of warrant cases
instituted upon a police report while no corresponding
amendnment was made in any of the provisions contained in the
sanme Chapter which prescribed procedure for warrant cases
instituted otherwise than on police report and that this
wol d show that a private conpl ai nant which will be required
to be tried according to the procedure prescribed for tria
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of warrant cases instituted otherwise than on a police
report was not within the contenplation of the Legislature.
The nodification made in sub-s. (8) of Sec. 251A is margina

and minimal. It is to the effect that instead of the words
"the accused shall then be called wupon’ the words ’the
accused shall then be required to give in witing at once

or within such time as the Magistrate may allow, a list of
persons (if any) whom he proposes to examined as his
witnesses and all the docunents (if any) on which he
proposes to rely, and he shall then be called upon to enter
his defence’ shall be substituted. It was urged that no
correspondi ng anendnment was nmade in Sec. 256 of the Code of
Crimnal Procedure, 1898 and that this glaring omssion
would clearly indicate that the procedure prescribed for
trial of warrant cases otherw se than on police report was
not within the contenplation for the trial of offences under
the 1947 Act. Sec. 251A cane to be introduced in the Code of
Crimnal Procedure, 1898 in 1955. Prior thereto there was
uni form procedure for trial of warrant cases by Magistrate
i rrespective of whether the case was instituted on a police
report or-otherwi se than on a police report. By the Amending
Act, 1955, two different procedures cane to be prescribed
for trial of warrant cases (i) under Sec. 251A in respect of
cases instituted on-a police report and (ii) Sec. 252 to 258
in cases instituted otherwi se than on a police report. This
distinction with some nodification has been retained in the
Code of Crimnal | Procedure, 1973. ~The Legislature nmade
certain nodifications in the procedure applicable to warrant
cases instituted otherw se than on police report, but |eft
the other provisions applicable to trial _of warrant cases
instituted otherwise that on police report -intact. The
Legislature in its wisdom nmay have considered it necessary
to nake changes in one procedure and not in the other. It
shoul d not be
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forgotten that prior to 1955, the  procedure for trial of
warrant cases instituted on a police report and otherwi se
than on police report was the sane and the Act of 1952 set
up the Court of special Judge to try cases under the 1947
Act and the trial was to be held according to the procedure
prescribed for trial of warrant case. |t necessarily foll ows
that between 1952 to 1955, the Court of special Judge woul d
have followed the same procedure for trial of _a case
instituted upon a police report or otherwise than on a
police report. If in 1955, the Legislature prescribed two
different procedures and left the one for trial of warrant
cases instituted otherw se than on police report intact and
the position remained unaltered even after the introduction
of Sec 7A it is not suggestive of such a grave consequence
that a private conplaint is not nmmintainable. Therefore
this additional |inb does not advance the case any further
The | earned Judges conposing the Division Bench of the
Hi gh Court by their separate judgnments negatived the
contention of the appellant holding that for the purpose of
taki ng cogni zance of an of fence under the 1947 Act, specia
Judge was a Magistrate and can take cogni zance as provided
by Sec, 190 of the Code of Crimnal Procedure. In reaching
this conclusion, the |earned Judges were |largely influenced
by the decisionin State of Tam| Nadu v. V. Krishnnaswam
Naidu & Anr., (1) in which this Court held that the specia
Judge functioning under Sec. 8 (1) is a Magistrate for the
purposes of Sec. 167 of the Code of Crininal Procedure. They
al so relied upon the decision in Parasnath Pande and Anr. v.
State(2) wherein a Division Bench of the Bonmbay Hi gh Court
held that a report submitted upon an investigation, which is
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found to be defective, can be treated as a private conplaint
of the police officer submitting the report and if
congni zance is taken on such conplaint, it would not be
invalid. It was said that these decisions run counter to
some decisions of this Court. It is not necessary to exam ne
this aspect because as pointed out by us, a court of specia
Judge is a court of original crimnal jurisdiction and it is
not necessary to treat himeither a Magistrate or a Court of
Sessi ons save and except in respect of specific provision
wherein it is so provided. There is the third decision in
this context, which may be briefly referred to here. In
Jagdi sh Prasad Verma v. The State, (3) a Division Bench of
t he
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Patna Hi gh Court held that the special Judge can take
cogni zance upon receiving —a conplaint of facts which
constitute the offence or even upon information received
fromany person other than a police officer or upon his own
know edge of ~suspicion that the offence has been conmitted.
This was treated as so obvious by the court that there is no
di scussion in support of ~the conclusion. However, we are
satisfied that these decisions |ay down the correct |aw on
the point of maintainability of private conplaint.

Havi ng examned the matter from all the different
angles, we are satisfied that the concl usion reached both by
the | earned special Judge and Division Bench of the Bonbay
Hi gh Court that a private conplaint filed by the conplai nant
was clearly maintainable and that  the cognizance, was

properly taken, is correct. Accordingly, this appeal fails
and i s di sm ssed.
S. R Appeal  di sm ssed
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